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ADVERTISEMENT. 


THE  Froprietors  of  the  New  Edition  of  the  State  Trials  in  Twenty^One 
Volumes  Royal  Octavo,  compiled  by  the  late  Thomas  Bayly  Howell,  esq., 
and  brought  down  to  the  year  1783^  in  presetiiing  to  the  Public  the  First, 
Volume  of  The  Continuation  of  that  Work,  beg  leave  briefly  to  state 
the  measures  which  they  have  felt  it  their  duty  to  take,  in  order  to  supply 
the  loss  of  that  gentleman. 

In  consequence  of  the  severe  illness  under  which,  evenfromthe  commence^ 
ment  of  his  labours,  the  late  Mr.  Howell  suffered,  the  active  assistance  of 
a  zealous  and  able  coadjutor  was  rendered  indispensably  necessary  to  the 
carrying  on  of  so  arduous  an  undertaking  as  that  in  which  he  was  engaged^ 
and  the  progressive  decay  of  his  health  disabling  him  for  the  conduct  of 
the  Work,  the  execution  of  this  laborious  duty  depended  chi^y  upon  the 
exertions  of  his  Son,  under  whose  immediate  and  exclusive  superintendance 
the  latter  Volumes  were  given  to  the  Fublic. 

From  a  consideration  of  these  facts,  and  fully  impressed  with  the  im* 
portance  that  the  State  Prosecutions  of  the  interesting  and  eventful  ara, 
at  which  the  Work  is  now  arrived,  should  be  recorded  in  such  a  manner 
as  to  preserve  to  the  State  Trials  that  high  reputation  which  they  now  enjoy 
as  a  Book  of  legal  and  historical  authority ;  the  Proprietors  felt  that  they 
could  in  no  way  better  consult  the  interests  of  the  Work,  and  the  public 
utility  to  be  derived  from  it,  than  by  prevailing  upon  the  Gentleman,  who 
had  so  highly  contributed  to  its  execution,  to  superintend  its  future  progress* 

In  announcing,  therefore,  The  Continuation  of  the  State  Trials 

■ 

by  T.  J.  Howell,  esq.,  the  Proprietors  feel  cotffident  that  the  Public  will 
participate  in  their  satisfaction  at  the  arrangements  which  they  have  been 
enabled  to  make  for  its  speedy  and  successful  completion. 

London,  Fsbruarti  1817. 
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[Connected  with  these  proceedings  against 
Bemhridgey  are  the  following  extracts  from 
the  Minutes  of  the  Board  of  Tr€»asury :] 

Whitehall  Treasury  Chambers,  January 
:14,  1783.  Present,  Mr.  Pitt,  chancellor  of 
the  exchequer;  Mr.  Grenville;  Mr.  Jackson., 

Read  the  auditors  state  of  the  final  ac- 
ccHnpts  of  the  late  Henry  lord  Holland,  as 
paymaster-general  of  the  forces,  from  the 
S5th  December  1764,  to  the  Q4th  June  1765 ; 
auui  as  paymaster  of  Chelsea  Hospital  for  the 
same  period;  wherein  it  appears  there  is 
a  balance  due  from  him  of  388,529/.  on  the 
fomier  account,  and  that  he  is  in  surplusage 
2fiOy5Sl/.  3s.  Zd.  on  the  latter,  which  leaves  a 
balance  against  him  on  the  whole  of  68,008/. 
Cs,  6d,  due  to  the  public. 

Write  to  John  Powell,  esq.  acting  executor 
to  the  late  lord  Holland,  to  desire  he  will 
immediately  pay  the  said  balance  into  the 
exchequer. 

February  I4th,  1783.  Present,  Mr.  Pitt, 
chancellor  of  the  exchequer;  Mr.  Grenville ; 
Mr.  Jackson. 

Bead  the  letter  from  the  deputies  to  lord 
5kuides,  auditor  of  the  imprests,  dated  5th 
inst.  acquainting  their  lordships,  that  since 
their  delivering  the  state  of  the  late  lord  Hol- 
land's accompts,  on  the  30th  of  November 
last,  on  which  there  was  a  balance  due  to  the 
crown  of  68,003/.  6$.  6d.,  w^ich  balance  was 
agreed  to  by  the  accountant  previous  to  the 
deiivery  of  the  said  state  to  this  board,  Mr. 
Powell  (the  only  acting  executor)  has  volun- 
tarily charged  the  account  with  the  sum  of 
48,799/.  105.  lid.,  and  is  discharged  of  the 
sum  of  2845/.  17s.  lOd.  by  producing  a  re- 
ceipt for  so  much  surcharged  on  w  pay- 
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master,  whereby  the  balance  at  this  time 
due  to  the  public  from  the  estate  of  lord 
Holland  is  augmented  to  the  sum  of  113^96 14 
19s.  7d. 

Head  a  letter  from  the  deputy  auditor,  dated 
13th  instant,  transmitting  a  state  of  the  ad- 
ditions which  have  been  made  to  the  charge 
and  discharge  of  the  final  accompt  of  lord 
Holland,  late  paymaster-general,  together  with 
copies  of  two  letters  which  have  passed  be- 
tween the  auditor  and  Mr.  Powell  on  the 
subject. 

Head  letter  from  Mr.  Powell,  dated  ll)h 
instant,  with  two  inclosures  respecting  the 
accounts  and  allowances  of  Robert  Paris 
Taylor,  and  Peter  Taylor,  esqrs.  deputies  to 
lord  Holland. 

Direct  Mr.  Hughes  and  Mr.  Wigglesworth, 
deputy  auditors  of  the  imprest;  Mr.  Powell^ 
executor  to  lord  Holland;  and  Mr.  Bembridge^ 
of  the  pay-office,  to  attend  my  lords  here  on 
Saturday  next  the  17  th*  instant. 

15th  February,  1783.  Present,  the  earl  of 
Shelburne;  Mr.  Pitt,  chancellor  of  the  exche- 
quer; "ftlr.  Grenville;  Mr.  Jackson. 

My  lords  resume  the  consideration  of  the 
st  te  of  the  final  accompt  of  lord  Holland, 
late  paymaster-general  of  the  forces,  delivered 
into  the  office  of  the  auditor  of  the  imprest 
(lord  Sondes)  by  Mr.  Powell  (only  acting  exe- 
cutor to  his  lordship),  on  the  11th  January, 
1782,  and  transmitted  from  thence  to  this 
board  on  the  30th  of  November  last,  by  which 
it  appears  the  balance  on  the  determination 
thereof  was  68,008/.  6«.  6rf.,  in  consequence  of 
which  he  received  directions  to  pay  the  same 
into  the  exchequer ;  and  my  lords  also  resume 

-II  -  ■ .  ^ 

*  So  in  the  original  MS.,  but  I  do  not  find 
that  any  board  was  held  on  the  17th« 
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the  consideration  of  the  letter  from  the  depu- 
ties to  auditor  lord  Sondes,  dated  the  5th  of 
this  month,  acquainting  iny  lords,  that  since 
the  above-mentioned  balance  was  agreed  to 
by  the  accountant,  Mr.  Powell  (the  only  act- 
ing executor)  has  voluntarily  charged  himself 
with  the  sum  of  48,799/.  105.  lli^.  and  is  dis- 
charged of  another  sum  of  2,845/.  its.  lOd. 

Mr.  Hushes  and  Mr.  Wi^glesworth  depu- 
ties to  lord  Sondes,  attendmg  according  to 
order,  are  called  in. 

Read  letter  from  them,  dated  the  13th  inst., 
and  a  state  of  the  additions  made  to  the  charge 
and  discharge  of  lord  Holland's  final  accompt, 
subsequent  to  the  deliveiy  of  it  to  them  on 
11th  January,  1772. 

The  deputy  auditors  are  asked,  whether 
they  considered  the  accompt  as  closed  with 
respect  to  the  chme  previous  to  their  trans- 
mitting it  to  this  board?  To  which  they  an- 
swer in  the  affirmative,  and  that  they  cer- 
tainly should  not  have  sent  it  otherwise. 
They  are  asked,  whether  it  is  usual,  after  the 
balance  of  an  accompt  is  aereed  between  the 
accountant  and  them,  and  the  sum  is  marked 
in  pencil,  for  any  addition  to  be  made  to  the 
charge  f  Thev  answer,  it  is  not. 

They  are  asked,  what  occasioned  the  accompt 
to  be  returned  to  Mr.  Powell?  To  which  they 
answer,  they  sent  it  back  to  him  some  time 
between  the  11th  and  2(nh  December,  to  have 
two  sums,  amounting  to  1,368/.  9s.  3i/.  added 
to  the  charge,  which  they  thoueht  were  proper 
to  be  inserted ;  that  it  was  aelivered  back 
to  them  on  the  4th  of  last  month ;  and  that 
some  time  after  it  was  again  in  their  posses- 
fliony  they  discovered  the  bdbre-mentioned 
sum  of  48,799/.  10s.  Ud,  was  also  added  to 
the  charge  without  any  notice  to  them. 

They  are  asked,  whether  they  had  any  in- 
tercourse with  the  proper  ofiBcers  at  the  pay- 
office,  between  the  time  of  the  accompt  heiog 
delivered  to  them,  and  the  transmission  of  it 
to  this  board?  To  whidi  they  answer,  they 
had  frequent  communicatkms  with  Mr.  Bern- 
bridge,  the  accountant  there,  from  the  10th 
to  the  15th  of  Nofvember,  or  thereabouts,  to 
know  if  thei'e  were  anv  other  charges  to-come 
into  the  account;  and  being  told  there  were 
none^  they  drew  out  the  pencil  balance,,  con- 
sidering the  accompt  then  as  finally  closed. 

Mr.  Powell  attending,  according  to  order, 
is  called  in. 

Mr«  Powell  is  asked,  whether  at  the  time 
lord  Holland's  final  accompt  was  delivered 
into  the  auditor's  office,  he  was  not  aware 
th^il  many  considerable  articles  were  omitted 
ill  the  charge,  whicho  i^ght  to  have  been  in- 
serted? He  admits  he  was. 

He  is  asked^  whether  any  of  them  were  of 
such  a  nature  as  to  make  it  at  all  doubtful 
whether  they  should  be  included  in  the 
tharge  or  not  ?  He  admits  Uiey  were  not. 

He  b  asked,  iN^ther  he  can  then  assign 
say  reason  wmr  they  were  onutted  ?  He  an* 
swere4f  he  did  not  consider  the  accompt  to 
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be  finally  dosed,  as  some  claims  of  Mr.  Robert 
Paris  Taylor's  were  depending,  which  might 
make  an  alteration  in  it 

He  is  asked,  whether  those  claims  had  any 
kind  of  connexion  with  the  articles  which 
constitute  the  voluntary  chaise  made  by  him 
after  the  accompt  was  delivered,  and  the 
pencil  balance  diawn  out?  He  admits  they 
had  not. 

He  was  told  repeatedly,  that  not  havine 
yet  assigned  any  reason  for  keeping  back. 
those  articles,  my  lords  expect  he  will  ex- 
plain what  hb  inducement  was:  he  replied^  he 
felt  himself  much  embarrassed,  as  be  could 
not  give  a  satisfiictoiy  account  of  that  without 
injuring  a  friend :  and  it  being  urj^  to  him 
as  a  duty  incumbent  on  him  in  his  situation* 
to  state  his  motives  for  doins  what  he  must 
have  known  to  be  wrone;  he  said  he  was 
prevailed  with  to  keep  back  the  charges  from 
nis  regard  for  Mr.  Bembridge,  tlie  present  ac- 
countant in  the  pay-office,  who  was  one  of 
lord  Holland's  deputies. 

Mr.  Bembridge,  attending  according  to  or« 
der,  is  called  in. 

Mr.  Bembridge  is  asked  the  same  questions 
as  Mr.  Powell  was,  respecting  the  omission 
of  the  articles  of  the  voluntair  charges,  and 
whether  any  of  them  were  such  as  to  admit  a 
doubt  of  their  being  proper  to  be  included  ^ 
and-  he  answers  to  the  same  effect  as  Mr. 
Powell  did. 

He  is  also  asked,  whether  he  can  assigii 
any  reason  for  the  omission  of  them  ?  To  whicb- 
he  answered,  he  did  not  consider  the  accompt 
as  finally  closed. 

He  is  likewise  asked,  if  he  was  not  apprized 
long  a£o  of  the  several  articles  before-men* 
tioned  f  He  admits  he  was^  some  years  ago. 

He  is  asked,,  whether  it  did  not  fUl  pro- 
perly within  his  duty  at  the  pay-office,  to  see 
that  the  charge  was  properly  made  ?  He  an- 
swered, it  dioV  hut  that  as  Mr«  Powell  was 
the  accountant  before  him^  he  had  left  it  to 
him  to  settle  and  adjust  this  accompt. 

He  b  asked,  if  that  did  not  occur  to  him 
to  be  impropor,  Mr.  Powell  being  himself 
the  person  accounting?  He  answered,. it  did 
not  .    .^. 

H9  was  asked,  if  he  could  conceive  any 
motive  which  could  induce  Mr.  Powell  to 
keep  back  the  articles  of  the  voluntary  charge  ? 
He  answered^  be  could  not. 

Mr.  Hushes  and  Mr.  Wiggleisworth  are 
again  cftUed  in. 

They  are  acquainted  that  Mr.  Powell  and 
Mr.  Bembridge,  in  the  course  of  their  exami- 
nations, both  declared,  they  did  not  consider 
the  accompt  as  finall v  settled^  when  the  pencil 
balance  was  agreed  between  Mr.  Colbomei  m 
derk  in  the  pay-office,  and  Mr,  Plasted^  » 
clerk  under  the  deputy  auditors;  tliey  ai» 
therefore  again  asked^  whether  they  under* 
stood  it  to  be  so?  and  they  repeat,  that  they 
made  ftequent  applications  to  Mr»  Powelf  to* 
know  if  any  more  charges  were  to  be  added  | 


« 
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acimiiifiiig  lam  m  cou^rsalioD,  and  writiitg 
to  Aim  that  they  were  about  to  send  the  ao« 
compt  nnmediately  to  the  treasury,  but  he 
tnnsmitled  none  in  consequence  thereof. 

They  are  asked,  if  they  ever  knew  an  in- 
€tanoe  of  ainr  voluntary  charges  being  added 
after  the  balance  was  agreed  to,  and  was 
narked  in  pencil  ?  They  answer,  that  th^ 
•do  not  know  of  any  such  instance.  They  with- 
<diew« 

My  lords  will  have  this  business  further 
fjnder  their  serious  consideration,  and  will  in- 
quire into  the  circumstances  attending  the 
mcham  of  the  sunx  of  2,8452.  i7s,  tod. 

Let  3xt  several  parties  have  notice  to  at* 
tend  a§aini>n  Tuesday  next. 

February  22d,  irSS.—Prescnt  Mr.  Pitt, 
chancellor  of  the  exchequer ;  Mr,  Grenville ; 
Ijr.  Jackson. 

Mr.  Rote  eomrnimicates  to  my  lords  a 
letter  be  received  from  Mr.  Powell  of  the 
vay  ofike,  on  the  Idth  instant,  saying,  that 
ftom  the  distress  of  his  mind  the  preceding 
day,  he  believes  he  did  not  close  his  exami- 
nation fiilly;  and  that  he  meant  to  say,  the 
reason  for  keening  back  the  charges  lately 
entered  in  lora  Holland's  accompt  was,  the 
distress  of  others,  that  of  lord  Holland's 
lamily,  irdm  the  debts  due  fhim  his  deputies, 
amoDg^wfaom  is  lir.  Bembridge,  and  hopes 
ihat  vnll  be  pennitted  to  stand  as  his  answer. 

Mr.  Rose  also  communicates  to  my  lords 
« letter  neceived  from  Mr.  Bembridge  on  the 
19th  instant,  desiring  their  lordships  may  be 
inlbmied,  that  he  will  pay  the  balance  due 
from  him  as  one  of  the  deputies  of  Henry 
lord  Holland,  deceased,  in  three  weeks  at 
ftrtbest. 

My  lords  being  of  opinion  that  it  is  highly 
proper  the  paymaster-eeneral  should  be  ac- 
quainted with  the  whole  transaction  re- 
specting the  keeping  back  the  articles  of  the 
voluntary  charge  in  the  accompts  of  the  late 
lord  Holland,  which  were  inserted  afler  the 
balance  was  agreed,  as  a  matter  of  very 
serious  importance  both  to  the  present  and 
liitnie  conouct  of  that  office,  direct  tiiat  the 
minutes  of  this  board,  of  the  15th  instant, 
and  of  tliis  dav,  shall  be  immediately  com- 
municated to  the  paymaster-general,  that  he 
may  take  such  measures  thereupon,  with 
respect  to  his  own  office  as  he  shall  judge 
expedient  and  necessary. 

My  lords  are  also  pleased  to  direct  a  full 
stale  of  the  case  to  be  prepared  by  the  soli- 
dtor  to  this  board,  from  the  mioutes  of  this 
^j,  and  the  15th  instant,  and  that  the  same 
be  kid  before  the  attorney  and  solicitor 
geoeal,  as  soon  as  possible,  for  their  opinions, 
to  know  whether  any,  and  what  further 
proceedings  ought  to  be  had  in  this  business. 

On  the  5th  March  1783  at  a  board  of  Tresr 
suiy  a  letter  was  read  from  Mr.  Bembridge 
dried  the  5rd,  representing  that  he  had 
jwd  the  balance  due  from  hm  as  one  of  the 


deputies  of  the  late  brd  Holland,,  decea^d, 
late' paymaster  of  the  forces,  to  Mr.  Powell. 

March  6th,  1783. — Present  Mr.  Pitt,  chan* 
ceUorof  the  exchequer;  Mr.  GrenviUe;  Mr. 
Jackson;  Mr.  Eliot. 

Read  report  of  the  |>aymaster-general,  dated 
4ih  instant,  acquainting  their  lordships,  that 
on  consideration  of  the  conduct  of  Mr. 
Powell  and  Mr.  Bembritlee  with  respect  tpthe 
keeping  back  the  articles  of  a  voluntary 
charge  in  the  accompts  of  the  .late  lord 
Holland,  he  had  thought  it  hb  duty  to  dismiss 
the  former  from  his  office  of  cashier  of  the 
pay-office,  and  the  latter  from  his  offices  of 
accountant  in  the  pay-office,  and  deput}r-na^<- 
master  at  Quebec,  to  the  last  of  whicn  it 
appears  to  him  unnecessary  to  appoint  a  suc- 
cessor, also  informing  their  lordships  that 
Mr,  Powell  still  holds  the  offices  of  secretary 
and  register  of  Chelsea-hospital,  and  joint 
a^ent  to  the  invalids,  under  commissions 
signed  by  his  maje8t3r. 

My  lords  are  of  opinion  his  nuyestv*s  plea- 
sure should  be  taken  respecting  tne  two 
offices  held  by  Mr.  Powell,  and  direct  a  copy 
of  the  minutes  of  their  examination,  &c.  to 
be  transmitted  to  lord  Sydnev,  as  the  said 
appointments  originate  with  the  secretary  of 
state  for  the  home  department. 

Read  letter  from  Mr.  Bembridge,  dated  5th 
instant,  transmitting  a  declaration  from  Mr* 
John  Colborne,  assistant  clerk  in  the  pay- 
office,  that  when  he  delivered  the  account  of 
the  late  lord  Holland  at  the  auditors  office, 
previous  to  the  late  voluntary  charge  being 
mserted,  he  considered  it  as  an  open  account, 
agreeable  to  the  constant  practice  with  that 
office ;  and  that  if  the  last  inserted  voluntary 
charges  had  been  omitted,  and  the  account 
closra  without  them,  it  does  not  appear  to 
him  in  what  manner  any  one  could  have 
been  advantaged  by  it,  except  the  heirs  of 
lord  Holland, 

Transmit  a  copy  thereof  to  the  paymaster- 
general. 

[By  statute  21,  Geo.  3,  c.  48,  after  recitine 
int,  aL  that  the  commissioners  appointea 
under  stat  20,  s.  "S,  c.  64,  to  examine,  &c« 
the  public  accounts  of  the  kingdom,  Ike.  had 
reported  int,  aL  that  the  sum  of  two  hundred 
fifty-six  thousand  four  hundred  fifly-six 
pounds  two  shillings  and  four  pence  was 
remaining  in  the  hands  of  John  Powell,  esq. 
the  only  acting  executor  of  the  late  right 
honourable  lord  Holland,  deceased,  late  pay- 
master-general of  his  majesty's  forces — It 
was  enacted  (s.  2),  that  on  or  before  the 
twenty-fourth  day  of  October,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and 
eighty-one,  the  said  sum  of  two  hundred  fifly- 
six  thousand  four  hundred  fifly-six  pounds 
two  shillings  and  four  pence,  remaining  in 
the  hands  of  the  said  John  Powell,  the 
only  acting  executor  of  the  said  late  right 
honourable  Henry  lord  Holland,  deceased,  or 
so  much  thereof  as  should  then  remain  in 
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be  lawful  to  and  for  the  commissioners  there- 
by appointed,  or  any  three  of  them,  and  they 
are  thereby  empowered,  authorized,  and  re- 
quired to  examine  upon  oath  (which  oath 
uiey  or  any  three  of  tnem  are  thereby  autho- 
rized to  administer)  among  others,  the  pay- 
master-general and  deputy-paymasters  or  his 
majest^^  army,  and  all  other  the  officers  in 
the  ofiicc  of  the  said  paymaster.  All  which 
officers  and  persons  are  thereby  directed  and 
required  punctually  to  attend  the  said  com- 
missioners at  such  time  or  place  as  they  or 
any  three  or  more  of  them  shall  appoint;  and 
also  to  observe  and  execute  such  orders  and 
directions  as  the  said  commissioners  or  any 
three  or  more  of  them  shall  make  or  give  for 
the  purposes  before  mentioned." 

Under  the  authority  of  this  act  the  commis- 
sioners on  the  27th  September  1780  issued 
their  precept  to  John  Powell,  esq.  cashier  to 
the  paymaster-general  of  the  forces,  and  only 
acting  executor  of  the  last  will  and  testament 
of  Henry  lord  Holland  deceased,  late  pay- 
master of  his  majesty's  forces,  directing  him 
to  make  up  an  accoimt  of  the  receipts  and 
payments  of  the  said  Henry  lord  Holland  as 
paymaster,  and  to  state  the  balance  of  cash 
then  remaining  in  his  hands  due  to  the  public 
upon  the  account  aforesaid. 

On  the  20th  February  1781,  Mr.  Powell 
attended  the  commissioners,  in  obedience  to 
their  summons  issued  for  that  purpose,  and 
was  examined  upon  oath  respecting  the  said 
account,  and  the  nature  of  his  office,  and  again 
examined  on  the  2Cth  February,  and  the  9th, 
12th,  15th,  19th,  and  28th  March  1781,  and 
his  examination  reduced  into  writing,  wherein 
he  swears  that  he  is  the  only  acting  executor 
of  Henry  lord  Holland,  late  paymaster-gene- 
ral of  the  forces.  That  the  sum  of  256,456/. 
2«.  4d.  mentioned  in  his  return  to  the  precept 
of  the  board  issued  upon  the  27  th  of  Septem- 


his  hands  unapplied  to  the  services,  charges, 
and  demands  to  which  the  same  was  liable, 
should  be  paid  into  his  majesty's  exchequer, 
at  Westminster,  and  be  applied  to  such  ser- 
vices as  should  then  have  been  voted  by  the 
Commons  of  Great  Britain  in  the  then  pre- 
sent session  of  parliament ;  and  Powell  was 
thereby  directed  and  required  to  pay  the 
same  accordingly.] 

March  18th,  1783,  at  a  board  of  treasury 
—Present,  Mr.  Pitt;  Mr.  Jackson;  Mr. 
Eliot 

My  lords  having  directed  inquiry  to  be 
made,  whether  the  balances  due  from  ac- 
countants recited  in  the  act  of  the  21st  of 
his  present  majesty  have  been  paid  into  the 
exchequer  as  was  directed  by.  the  said  act, 
find  that  the  state  of  them  is  as  follows : — 

Then  follows  an  enumeration  of  several 
items,  among  which  is  this — 

Imprest   monies   repaid   by  the  hnnds    of  J. 
Powell,  executor  of  lord  Holland. 

Balance  in  the  hands  of  the  ac-  «^.         s» 

conntants  according  to  the  act  256»456     2 

Money  paid  into  the  exchequer  -  -  232>515     4 

Payments  into  the  excheqoer  less 

than  the  inma  in  the  act  -  -  -  -  23,940  17 

Transmit  the  list  to  the  solicitor  with  the 
names  of  the  ascnts  or  representatives,  and 
direct  him  to  cdl  upon  them  immediately  to 
pay  the  remainder  of  the  balances  on  pain  of 
process  being  issued  against  them,  without 
any  delay,  apprizing  him  that  the  sum  due 
from  Mr.  Powell  turns  out  to  be  much  more 
than  above  stated. 

Read  the  opinion  of  the  attorney  and  soli- 
citor general  on  the  case  laid  before  them, 
respecting  the  conduct  of  Mr.  Powell  and 
Mr.  Beml)ridge  in  keeping  back  the  articles 
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of  charge  which  they  have  lately  inserted  in    J^^"®"<  i     i.    *     r  i.-    i        i  j 

lord  Hofiand's  accompts,  and  also  on  the  pro-  I  ^^  ^^^t,  was,  to  tlie  best  of  his  knowledge, 
priety  of  admitting  the  voucher  produced  by  \  ^^"^  ^^916  balance  then  remamiig  upon  the 
Mr.  Powell  in    discharge   of  the  sum    of   ^«>««*  ^^  **^«  said  Henry  lord  fid  and  as 


5,845/.  17*.  tod. 

Transmit  copies  thereof  to  lord  Sydney  and 


17s.  lOd.  in  the  final 
accompt  of  lord  Holland,  till  further  evidence 
is  produced  of  its  authenticity,  and  direct  the 
solicitor  to  proceed  in  the  manner  recom- 
mended by  the  attorney  and  solicitor  general. 

[The  following  is  the  Case  laid  before  the 
aitomcy  and  solicitor  general,  with  their 
opinion  thereon.] 

Case. 

By  an  act  passed  in  the  20th  year  of  his 
present  majesty,  cap.  54,  intituled,  **  An  act 
for  appointing  and  enabling  commissioners  to 
examine,  take,  and  state  the  public  accounts 
cf  the  kingdom,  and  to  report  what  balances 
are  in  the  hands  of  accountants ;  it  is,  among 
ether  tluDgs,  enacted,  that  it  shall  and  may 


paymaster-general  of  the  forces.     That  lord 

Ilolland's  accounts  ended  on  the  94th  June, 

the  secretary  at  war.    Acquaint  the  auditor    1765,  and  his  final  account  was  delivered  into 

of  the  imprests  that  he  must  not  allow  the    the  office  of  the  auditor  of  the  imprest  on  the 

voucher  for   2,845/.   17s.    lOd.   in  the  final     "th  January  1772. 

The  accounts  certainly  were  delivered  into 
the  auditors  office  as  early  as  Mr.  Powell  has 
sworn  ;  but  the  same  did  not  come  in  course 
of  examination  until  long  afterwards ;  but  an 
act  having  passed  in  the  21st  year  of  his  ma- 
jesty's reign,  directing  the  several  accountants, 
whose  balances  were  reported  by  the  commis- 
sioners, to  pay  in  the  same ;  Mr.  Powell,  in 
part  compliance  with  the  directions  of  the 
said  act,  paid  into  the  exchequer  two  several 
sums,  amounting  together  to  '232,515/.  49.  8d.', 
whereby  the  baianrc  sworn  to  by  Mr.  Powell, 
and  reported  by  the  commissioners,  was  re- 
duced to  tiie  sum  of  23,940/.  17 j.  8rf. 

In  the  mean  time  the  auditor  proceeded  ih 
the  examination  of  the  account,  and  by  the 
end  of  {November  last  completed  the  same. 
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sod  strudc  a  balance  with  tbe  approbation  of 
Mr.  Powell,  when  it  appeared  that  instead  of 
f^,940l.  tls.  8tf.  the  balance  amounted  to 
68,006/.  6s.  6d,,  and  Mr.  Powell  having  agreed 
to  such  balance,  the  same  was  wrote  in  pencil 
in  the  margin,  as  is  usual  in  the  office,  and  a 
state  thereof  delivered  into  the  treasury,  ac- 
companied with  a  letter  natcd  the  SOth  No- 
vember, from  the  deputy  auditors  to  the  se- 
cretary of  the  treasury,  wherein  they  state, 
that  lord  Holland's  final  account  was  ready, 
and  might  be  declared  immediately,  if  the 
book  of  account  was  closed  and  attested  by 
Mr.  Powell,  which  they  had  earnestly  urged 
iiim  to  do,  and  with  which  he  had  not  then 
complied. 

It  was  natural  to  have  expected  that  the 
balance  of  the  account  delivered  in  to  the  au- 
ditors should  have  corresponded  with  the 
balance  sworn  to  by  Mr.  Powell,  especially  as 
the  deputy  auditors  have  not  disallowed  anv 
material  articles  in  tbe  accounts ;  and  thoujgh 
it  has  turned  out  otherwise,  no  further  notice 
was  taken  than  calling  on  Mr.  Powell  to  come 
and  sign  the  account  and  swear  to  it,  as  he 
had  agreed  to  the  balance. 

There  being  two  articles,  amounting  toge- 
ther to  the  sum  of  1,368/.  95.  Sd.,  with  which 
Mr.  Powell  admitted  he  ought  to  be  charged, 
and  which  were  taken  into  that  account  at 
the  time  of  striking  the  balance,  the  book  of 
accoimt  was  given  back  to  Mr.  Powell,  in 
order  to  have  those  two  articles  inserted 
therein  at  the  end,  so  as  that  the  same  might 
justify  the  balance  stated  to  the  treasury. 

Mr.  Powell  being  repeatedly  pressed  to 
€nish  his  account,  and  pay  in  the  balance, 
never  objected  to  any  miscalculation  therein, 
but  evaded  it  by  a  suggestion  of  a  dispute  be- 
tween him  and  one  Mr.  Robert  Paris  Taylor, 
a  deputy-paymaster  under  lord  Holland,  and 
accordingly  on  the  23rd  of  December  1789,  he 
wrote  to  the  deputy  auditors  as  follows : 

*'  From  the  memorials  presented  to  the 
-lords  of  the  treasury  by  Robert  Paris  Taylor, 
«sq.  late  a  deputy-pavmaster  in  Germany, 
setting  forth,  as  I  understand,  reasons  why 
the  surcharges  on  his  account,  to  the  amount 
of  12,059/.  13s.  iOld.  should  not  have  been 
made,  and  requesting  to  have  the  same  taken 
off,  one  of  whose  memorials  (as  you  know) 
has  been  referred  to  the  auditors  of  the  im- 
piests  for  their  o)iinion,  who  have  made  so 
judicious  and  equitable  a  report  thereon  as 

S'ves  me  great  reason  to  expect  that  the  said 
r.  Paris  Taylor  will  obtain  relief  from  the 
lords  of  the  treasury,  and  I  do  hope  it  will 
give  strength  to  his  claims  when  tneir  lord- 
ships consider  that  he  voluntarily  charged 
himself  in  his  accounts  with  a  profit  to  the 
public  of  upwards  of  73,000/.  For  this  rea- 
son, together  with  the  opinion  of  Mr.  Wood- 
house,  attorney  to  the  estate  of  the  late 
Henry  lord  I  fofland  (as  signified  by  me  in  a 
letter  dated  the  18th  of  last  month,  copy  of 
which  I  now  inclose),  will,  I  am  persuaded, 
be  considered  by  you  as  a  very  sufficient 


reason  for  my  not  at  present  striking  the 
balance.'' 

The  following  is  the  letter  above  referred 
to. 

"Dear  Sir;  When  the  demands  of  the 
public  upon  lord  Holland's  estate  respecting 
the  agency  of  the  late  Mr.  Peter  Taylor  and 
Mr.  Paris  Taylor,  his  lordships  deputies  were 
first  under  consideration  of  the  lord  chan- 
cellor, it  appeared  that  large  sums  were  due 
from  them  respectively  (as  it  was  then  sup- 
posed) absolutelv  and  ultimately  settled  and 
ascertained  by  the  auditors  of  the  imprests, 
and  upon  that  opinion  and  authority  I  ap- 
plied for  and  expected  to  obtain  satisfaction 
out  of  the  assetts  of  Mr.  Peter  Taylor  in  the 
hands  of  the  executors  under  the  direction  and 
control  of  the  court  of  Chancery — but  Paris 
Taylor  having  so  far  succeeded  under  a  me- 
morial presented  to  the  lords  of  the  Treasury 
as  to  obtain  a  report  of  the  auditors  in  his 
favour  touching  divers  sums  by  him  claimed 
and  not  allowed,  and  having  a  second  memo- 
rial to  their  lordships  still  depending,  whereby 
further  deductions  or  allowances  are  prayed 
the  lord  chancellor  referred  it  to  a  master  to 
examine  and  certify  how  the  demand  stands 
who  does  not  think  himself  competent  to 
make  his  report  till  the  event  of  the  auditors 
report  and  the  petition  to  the  lords  of  the 
Treasury  is  known  by  a  ftiU  and  clear  deci- 
sion upon  those  two  points ;  you  will  therefore 
be  pleased  to  object  to  a  declaration  of  lord 
Holiand^s  accounts  till  these  matters  are 
brought  to  a  conclusion,  for  if  Mr.  Paris 
Taylor  obtauis  any  abatement,  the  clainj  upon 
you  (as  his  lordship's  executor)  will  be  so 
much  reduced,  and  in  my  apprehension  create 
an  embarrassment,  instead  of  accelerating  the 
completion  of  his  lordship's  concerns  with  the 
public." 

The  public  having  nothing  to  do  with  the 
dispute  between  lord  Holland's  executor  and 
his  sub-accountant,  the  lords  of  the  Treasury 
on  the  34th  of  January,  sent  positive  direc- 
tions to  Mr.  Powell  to  pay  in  the  balance  of 
68,008/.  6#.  6d.  which,  was  agreed  on  between 
him  and  the  auditors  as  aforesaid,  which  Mr. 
Powell  again  endeavoured  to  evade  by  send- 
ing a  copy  of  Mr.  Woodhouse's  letter  and  like- 
wise of  his  own  to  the  auditor,  to  the  secre- 
tary of  the  treasury  desiring  him  to  lay  the 
same  before  their  lordships  by  way  of  excuse 
for  not  complying  with  their  orders. 

Sometime  before,  to  wit,  about  the  4th  of 
January,  Mr.  Powell  returned  his  account  to 
the  auditors,  who,  concluding  that  nothing 
more  was  added  thereto  than  tnc  two  articles 
agreed  upon  between  them,  and  which  of 
course  would  not  vary  the  balance,  laid  the 
same  aside  withoutlooking  thereat,  but,  some- 
time after,  having  occasion  to  look  into  the 
same,  they  were  surorised  to  find  that  Mr. 
Powell  had  on  a  blanK  leaf  immediately  fol- 
lowing the  charge  side  of  his  account,  intro- 
duced a  variety  of  sums  to  the  amount  of 
48^799/.  10<.  lid.,  as  well  as  the  two  articles 
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tuned  whether  taktoj^  a  false  oath,  although 
administered  by  lawful  authorit)^  unless  the 
same  be  in  a  judicial  proceeding,  is  perjury 
at  the  common  law,*  we  do  not  think  it  pru- 
dent at  present  to  advise  that  mode  of  prose- 
cution. We  think  it,  however,  highly  neces- 
sary that  an  information  b^  English  Bill 
should  be  immediately  filed  m  order  to  un- 
ravel this  dark  transaction. 

Whether,  under  the  circumstances  of  the 
case,  you  would  advise  the  lords  of  the  trea^ 
sury  to  order  the  auditor  to  allow  the  article 
of  S9845/.  \7i,  10</.  added  to  the  disclmrge.  ? 

Opinion. 

The  facts  here  stated,  bring  so  much  suspi- 
cion on  the  authenticity  of  the  second  receipt, 
that  we  cannot  by  any  means  advise  the  lords 
of  the  treasury  to  direct  the  auditor  to  allow 
this  article  till  the  matter  shall  be  fiilly 
cleared  up.  Ll.  Kenyon. 

14fA  Marchy  1783.  R.  P.  Arden. 

[An  Information  was  accordingly  filed  by 
'his  majesty's   attorney-general  against  Mr. 
Bembridge,  in  Trinity  Term,  1783.    It  is  as 
follows :] 

Trinity  Term,  23d  Geo.  3rd. 

JIf titUesex  >  Be  it  remembered,  that  James 
to  wit.  C  Wallace,  esq.,  attorney-general 
of  our  lord  the  now  king,  who,  for  our  said 
lord  the  king,  in  this  behalf,  prosecuteth  in  his 
own  proper  person,  cometn  here  into  the 
Court  of  our  said  lord  the  king  before  the 
king  himself,  at  Westminster,  in  the  said 
county  of  Middlesex,  on  Wednesdav  next  after 
fifteen  days  from  the  feast  day  of  Easter,  in 
this  same  term,  and  eiveth  die  Court  here  to 
understand  and  be  informed,  that  Henry  Fox> 
esq.,  now  deceased,  in  his  life  time,  to  wit, 
on  the  26th  day  of  July,  in  the  year  of  our 
Lord  1757,  and  from  thence  until  the  demise 
of  the  lord  George  the  second,  late  king  of 
Great  Britain,  &c.  was  receiver  and  pay- 
master-general of  and  for  his  said  late  ma- 
jesty's guards,  garrisons,  and  land  forces,  as 
well  within  Great  Britain  as  without,  those 
employed  by  his  said  late  majesty  for  his 
service  in  Ireland,  his  marine  regiments  and 
such  reeiments  or  forces  as  were  under  the 
care  ana  direction  of  his  said  late  majesty^s 
commissioners  of  his  admiralty,  for  the  time 
being  excepted,  that  is  to  say,  at  Westminster 
in  the  said  county  of  Middlesex,  and  that 
afterwards,  to  wit,  on  the  16th  day  of  April, 
in  the  third  year  of  the  reign  of  our  lord  the 
now  king  at  Westminster  aforesaid,  in  the 
said  county  of  Middlesex,  the  said  Henry  Fox, 
became  lord  Holland,  baron  of  Foxlcy,  m  the 
county  of  Wilts;  and  that  the  said  Henry 
Fox,  from  the  demise  of  his  said  late  majesty, 
until  he  became  lord  HoUand,  and  afterwards, 
for  along  time,  to  wit,  unm  the  11th  day  of 

^*^— ^■^^^^^■^^^^— ^■^i^i'^Ml^Mi*^^^^— ■^^■'^^■^^^■■■^i— ^— P— ■^—^M^— — ^1     I  i 

*  See  Blacksti  Comin.«  book  4.   ch.  10. 
§.  16. 


June  in  the  5th  year  of  the  reign  of  our  said 
lord  the  now  king,  was  receiver  and  pay- 
master-general of,  and  for  the  guards,  garri- 
sons, and  land  forces  of  our  said  present  sove- 
reign lord  the  king,  as  well  within  Great 
Britain,  as  without,  those  employed  by  our 
said  present -sovereign  lord  the  kmg,.  for  his 
service  in  Ireland,  his  marine  regiments,  and 
such  reeiments  or  forces  as  were  under  the 
care  and  direction  of  his  present  majesty's^ 
commissioners  of  his  admiralty  for  the  time 
being  excepted,  that  is  to  say,  at  Westminster 
aforesaid,  in  the  said  county  of  Middlesex  ; 
and  the  said  attorney-eeneral  of  our  said  pre- 
sent sovereign  lord  the  king,  for  our  said 
present  sovereign  lord  the  king,  giveth  the 
Court  here  further  to  understand  and  be  ia^ 
formed,  that  during  the  time  that  the  said 
Henry  Fox    was   receiver    and    paymaster- 
general  of  and  for  his  said   late  majesty's 
guards,  garrisons,  and  land  forces  as  afore- 
said,  divers  sums  of  money  were  from  time  to 
time  received,  and  also  divers  sums  of  money 
were  from  time  to  time  paid  by   tlie  said 
Henry  Fox  as  such  receiver-general  and  pay- 
master-general, that  is  to  say,  at  Westminster 
aforesaid,  in  the  said  county  of  Middlesex ; 
and  also,  that  during  the  time  the  said  Henry 
Fox.  as  well  before  as  after  he  became  lord 
Holland,  was  receiver  and  pajmaster-general 
of,  and  for  the  guards,  garrisons^  and  land  forces 
of  our  said  present  sovereign  lord  the  king,  as 
aforesaid,  oivers  sums  of  money  were  from 
time  to  time  received,  and  also  divers  sums  of 
money  were  from  time  to  time  paid  .by  the 
said  Henry  lord  Holland  as  such  receiver  and 
paymaster-general,  to  wit,   at  Westminster 
aforesaid,  in  the  said  county  of  Middlesex ; 
and  the  said  attorney-general  of  our  said  lord 
the  king,  for  our  sua  lord  the  kmg,  giveth- 
the  Court  here  further  to  understand  and  be 
informed  tliat  afterwards,  to  wit,  on  the  12tlx 
day  of  June,  in  the  fifth  year  of  the  reign 
of  our  said  present  sovereign  lord  the  king,  at 
Westminster,  aforesaid,  the  said  Henry  lord 
Holland  went  out  of  the  said   office   and 
place  of  receiver  and  paymaster-general  of  the 
guards,  garrisons,  and  land  forces  of  our  said 
present  sovereign  lord  the  king,  and  was 
then  and  there  succeeded  therein  t^y  Charles 
Townshend,  esq.,  to  wit,  at  Westminster  afore- 
said ;   and  that  the  said  Cliarles  Townsheud 
afterwards,  to  wit,  on  the  21st  day  of  August 
in  the  6th  year  of  the  reign  of  our  said  lord  the 
present  king,  at  Westminster  aforesaid,  in  the 
said  county  of  Middlesex,  went  out  of  the 
said  office  and  place  of  receiver  and  pay- 
master-general, and  was  then  and  there  suc- 
ceeded tnerein,  by  Frederick  North  esq.,  com- 
monly called  lord  North,  and  George  Cooke, 
esq.;  and  that  the  said  lord  North,  afterwards^ 
to  wit,  on  the  9th  day  of  December,  in  the 
8th  year  of  the  reign  ot'  our  said  present  sove- 
reign lord  the  king,  went  out  of  the  said  office^ 
'and  thereupon  the  said  George  Cooke,  and 
Thomas  To  wnshendg  the  younger  esq.,  became 
receivers  and  paymasters-geuend  01  and  for 
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tteginvdsy  gifrmons^aodteDdfoTcesof  our  said 
lireKDt  sovereijgii  lortl  the  king^  except  as 
ateaud,  to  wit,  at  Westminster  aforesaid, 
in  the  said  county  of  Middlesex  ;   and  the 
wA.  attoniey-geiieral  of  our  said  present  sove- 
re^  loid  tne  JcinjB;,  for  our  said  present  sove- 
leiga  lord  the  king,  giveth  the  Court  here 
Aother  to  understand,  and  be  informed,  that 
the  said  Geoi^  Cooke,  and  Thos.  Townshend, 
lAerwards,  to  wit,  on  the  17th  day  of  June, 
in  the  said  8th  year  of  the  rei^  of  our  said 
prescBt  sovereign  lord  the  kmg,  at  West- 
minster aforesaid,  in  the  said  county  of  Mid- 
dlesex, went  out  of  the  seud  office  aiKl  place  of 
receiver,  and  payoo^ter-general  as  aforesaid ; 
•ad  were  then  and  there  succeeded  therein, 
by  Jtidianl  Rigby,  csa.     And  the  said  attor- 
ney-^eral  of  our  saia  present  sovereign  lord 
the  king,  for  our  said  present  sovereign  lord 
tlie  king,  eiveth  the  Court  here  further  to 
ttiderstaad  and  be  informed,  that  the  said 
Baiitrd  Rigby  aflerwards,  to  wit,  on  the  10th 
diU  of  Apnly  in  the  22nd  year  of  the  reign 
•f  our  said  present  sovereign  lord  the  king, 
at  Westminster^  aforesaid,  went  out  of  the 
ssid  place  and  office  of  receiver,  and  pay- 
master-mieral  as  aforesaid,  and  was  suc- 
ceeded mereiny  by  Edmund  Burke,  esq. ;  and 
the  said  attorney-general,  of  our  said  present 
Birrereign  lord  the  king,  for  our  said  present 
8o?enign  lord  the  king,  giveth  the  Court  liere 
AvUier  to  undeFstand,  and  be  informed,  that 
the  said  Edmund  Burke  afterwards,  to  wit, 
4ni  the  first  day  of  August,  in  the  22nd  year 
aforesaid,  at  Westminster,  aforesaid,  in  tlie 
aid  county  of  Middlesex,  went  out  of  tlie 
said  place,   and  office,  and  was  then  and 
there  succeeded  therein,  by  Isaac  Barrb,  esq., 
vfaewas  uid  continued  in  the  said  place  and 
affice  ibr  divers,  to  wit,  eieht  months  then 
aaxt  following,  to  wit,  at  Westminster  afore- 
said, in  the  said  county  of  Middlesex ;  and 
the  said  attoraey^neral  of  our  said  present 
sovereign  lord  the  king,  for  our  said  present 
SBvcRign  lord  the  king,  giveth  the  court  here 
fintfaerto  understand  and  be  informed,  that 
the  place  and  employment  of  accountant  in 
Ibe  said  office  and  place  of  receiver,  and  pay- 
naster-general  of  and  for  the  jguards,  gar- 
nioDs,  and  land  forces  aforesaid  during  all 
the  time    herein-beforementioned,   was    a 
fhoe  and  employment  of  great  public  trust 
aad  confidence,  touching  the  making  up  the 
scoouDts  of  the   receiver  and    paymaster- 
Metalof  and  ibr  the  giiards,  gamsons,  and 
land  forces  afbresud,  and  the  adjusting  and 
fettling  the  same  with  the  auditor  of  the 
<8)VKtt,  to  wit,  at  Westminster,  aforesaid,  in 
the  said  coiinty  of  Middlesex ;  and  the  said 
■ttomey-peneral,  of  our  said  present  sove- 
^ign  WG  the  king,  for  our  said  present  sove- 
^Bjffi  kid  the  king,  giveth  the  court  here 
wnher  tounderstaiid  and  be  informed,  that 
«»'  accounts  of  the  sidd  Henry  knrd  Hol- 
<»<1»  as.  receiver  and  j»ymaster-general  of 
^  far  the  cnaids,  fiamfii»n8,and  land  forces^ 
«  veil  of  his  sauf  late  nuyeaty  as  of  our 
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preaent  sovereign  lord  the  king,  as  aforesaid » 
nad  not  at  the  time  the  said  Henry  lord  Hol- 
land went  out  of  the  said  office  and  place  of 
receiver  and  paymaster-general  of  and  for 
the  guards,  garrisons,  and  land  forces,  of  our 
said  present  sovereign  lord  the  king,  been 
made  up  and  deliver^  to  the  auditors  of  the 
imprest,  or  either  of  them,  in  order  to  be  ad- 
justed and  settled  according  to  the  ancient 
course  of  the  exchequer ;  and  the  saidaltomey- 

feneral  of  our  said  present  sovereign  lord  tne 
ing,  for  our  said  present  sovereign  lord  the 
king  giveth  the  Court  here  further  to  under^i 
stand,  and  be  informed,  that  afterwards,  to 
wit,  on  the  llth  day  of  January,  in  the  121^ 
vear  of  the  reign  of  our  said  present  soverei^ 
lord  the  king  at  Westminster  aforesaid,  m 
the  «aid  county  of  Middlesex,  the  accounts 
of  the  said  Henry  lord  Holland,  as  receiver 
and  paymaster-general  of  and  for  the  guards 
garrisons,  and  land  forces,  as  aforesaid,  as 
well  of  his  said  late  majesty  as  of  our  pre- 
sent sovereign  lord  the  king,  were  made  up 
by  John  Powell,  esq.,  then  and  there  beine 
accountant  in  the  said  office  of  receiver  and 
paymaster-general,  of  imd  for  the  guards, 
garrisons,  and  land  forces  of  our  said  pre- 
sent sovereign  lord  the  king  as  aforesaid, 
and  that  the  said  accounts  so  made  up  by 
the  said  John  Powell,  as  accountant,  as  afore- 
said, were  afterwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at  Westmin- 
ster aforesaid,  in  the  said  county  of  Middle- 
sex, delivered  to  the  auditors  of  the  imprest,, 
that  is  to  say,  part  of  the  said  accounts  to 
William  Aislabie,  esq.  then  and  there  being 
one  of  the  auditors  or  the  imprest,  and  the 
residue  thereof,  including  the  final  account 
of  the  said  Heniy  lord  Holland  to  Lewis  lord 
Sondes,  then  and  thf  re  being  the  other  audii' 
tor  of  the  imprest,  m  order  to  be  adjusted, 
settled,  and  passed  according  to  the  ancient 
course  of  the  exchequer;  which  said  accounts, 
for  the  convenience  of  keeping  the  accounts 
of  the  office  and  place  of  receiver  and  pay- 
master-general, as  aforesaid,  were  made  to 
commence  the  25th  day  of  June,  in  the  year 
of  our  lord  1757,  before  the  said  Henry  lord 
Holland  came  into  the  said  office  and  place 
of  receiver  and  paymaster-general  of  and  for 
the  suards,  garrisons,  and  land  forces,  of  hi$ 
saidlate  majesty,  as  aforesaid,  and  to  end  the 
S4th  day  of  June,  in  the  5th  year  of  the  reign 
of  our  said  present  sovereign  lord  the  king, 
after  the  said  Henry  lord  Holland  went  out 
of  the  said  office  and  place  of  receiver  and 
paymaster-general,  of  the  said  guards,  gar* 
risons,  and  land  forces,  of  our  said  present 
sovereign  lord  the  king,  as  ;if  v^resaid,  to  wit, 
at  Westminster  aforesaid,  in  the  said  county 
of  Middlesex ;  and  the  said  attomejp-general 
of  our  said  present  sovereign  lord  the  king, 
for  our  said  present  sovereign  lord  the  kins, 
giveth  the  Conrt,  here  further  to  understand^ 
and  bednformed,  that  divers  sums  of  money 
ou^t  to  have  been  inserted  in  the  said  ac- 
counts of  tlie  said  fiemy  lord  Holland,  so 
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delivered  in  to  the  said  auditors,  as  aforesaid, 
as  charges  upon  the  said  Henry  lord  Holland, 
that  is  to  say,-  the  several  sums  of  843/.  19<. 
9d.— 446/.  5s.— 158/.  9«.  7</.— 1,566/.  14<.— 
4,000/.— 1,705/.  15».  lOrf.— 912/.  Ol.  llrf.— 
and  S86/.  19s.  8(/.,  recrived  by  one  Abraham 
Morlier;  and  S84/.  16s.,  received  by  one 
Thomas  Saul ;  and  the  sum  of  627/.  85.  8<2., 
received  by  one  •  Robert  Porter ;  and  the 
several  sums  of  1019/.  10s.  0</.— 956/.  Is.  S</. 
—326/.  13s.  7rf.— 1,000/.— 400/.— 500/.  and 
^3,187/.  ^s.  1}</.,  received  by  one  Thomas 
Barrow ;  and  the  sum  of  2,333/.  Q%.  8i.,  re- 
ceived by  one  John  Luke  NicoU;  and  the  sum 
of  100/.,  received  by  one  Wrightson, 

which  said  several  sums  of  money  received 
by  the  said  Abraham  Mortier,  Thomas  Saul, 
Robert  Porter,  Thomas  Barrow,  John  Luke 
NicoU,  and  Wrightson  were  received 

by  them  under  the  authority,  and  for  the  use 
of  the  said  Henry  lord  Holland,  as  receiver 
and  paymaster-general  of  and  for  the  guards, 
garrisons,  and  land  forcx^s  aforesaid,  that  is  to 
say,  part  of  thlie  said  sums  under  the  autho- 
rity, and  for  the  use  of  the  said  Heniy  lord 
.Holland,  as  receiver  and  paymaster-general 
of  the  guards,  ^rrisons,  and  land  forces,  of 
.his  said  late  majesty,  and  the  residue  thereof, 
under  the  authority  and  for  the  use  of  the 
said  Henry  lord  Holland,  as  receiver  and 
paymaster-general  of  the  guards,  garrisons, 
«nd  land  forces,  of  his  present  majesty ;  and 
the  sum  of  6,854/.  7s.  Q^d,  retained  by  the 
5aid  Henry  lord  Holland,  as  receiver  and 
})ayma&ter-^eneral  of  the  guards,  garrisons, 
and  land  forces  aforesaid,  by  the  hands  of 
bis  deputy,  for  provisions  delivered  to  the 
forces .  at  Quebec,  in  north  America ;  and 
the  sum  of  4,879/.  9».  9</.,  retained  by  the 
aaid  Henry  lord  Holland,  by  the  hands  of  his 
4eputy  for  provisions  delivered  to  the  forces 
at  New  Yorlc,  in  north  America;  and  tlic  sum 
of  1,808/.  3s.  llf^.,  retained  by  the  said 
Henry  lord  Holland,  as  receiver  and  pay- 
master-general of  and  for^the  guards,  gar- 
risons, and  land  forces  aforesaid,  by  the  hands 
of  his  deputy,  for  provisions  delivered  to  the 
forces  at  Ndva  Scotia,  in  North  America ;  and 
the  sum  of  1,761/.  Is.  ^d,  retained  by  the 
said  Henry  lord  Holland,  as  receiver  and 
paymaster-general  of  and  for  the  guards, 
garrisons,  and  land  forces  aforesaid,  oy  the 
nands  of  bis  deputjr  for  provisions  delivered 
to  the  forces  at  Louisburs ;  and  the  sum  of 
4,722/.  16s.  6i</.  retained  by  the  said  Henry 
lord  Holland,  as  receiver  and  paymaster- 
general  of  and  for  the  suards,  earrisons,  and 
land  forces  aforesaid,  by  the  nands  of  his 
deputy,  for  proflsions  delivered  to  the  forces 
at  Montreal;  and  the  sum  of  2,136/.  17s.  2rf., 
being  profit  on  remittances  made  by  the 
said  Henry  lord  Holland  to  Peter  Taylor, 
csg.,  deputy-paymaster  of  the  forces  ot  our 
said  late  king,  and  our  lord  the  now  kmg  in 
Qermany;  and  the  sum  of  7,381/.  7s.  5rf.) 
being  profit  on  remittances  made  to  Ihe  said 
Peter  l^lw,  deputywpaymaatef  ikf  the- forces 


in  Germany^  of  our  said  late  king'  and  our 
lord  the  now  king,  for  the  extraormnaries  of 
the  forces  there :  Which  s&id  several  sums  of 
money  which  so  ought  to  have  been  inserted 
in  the' said  accounts,  as  aforesaid,  wereomiitecl 
to  be  inserted  in  the  said  accounts  as  charges 
upon  the  said  Henry  lord  Holland,  and  were 
not  in  any  manner  brought  into  or  taken 
notice  of  in  the  said  accounts  or  an^  of  them, 
to  wit,  at  Westminster,  aforesaid,  m  the  said 
county  of  Middlesex.   And  the  said  attorney- 
general  of  our  said  present  sovereign  lord  the 
king,  for  our  said  present  sovereign  lord  the 
king,  giveth  the  Court  here  furtherlo  under- 
stand and  be  informed,  that  ailer  the  deliver;^ 
of  the  said  accounts  of  the  said  Henry  lord 
Holland  to  the  auditors  of  the  imprest,  as 
aforesaid,  and  before  the  said  final  account 
was  adjusted  and  settled  by  the  said  Lewis  lord 
Sondes^  one  of  the  auditors  of  the  imprest,  to 
whom  the  same  had  been  delivered  as  afore- 
said, to  wit,  on  the  3 1st  day  of  March,  in  the 
16th  year  of  the  rei^n  oi  our  said  present 
sovereign  lord  the  king,  at  Westminster, 
aforesaid,  in  the  said  county  of  Middlesex, 
^  Charles  Bembridge,  esq.  became  and  was  ac- 
countant in  the  omce  and  place  of  receiver  and 
paymaster-general  of  and  tor  the  guards,  garri- 
sons, and  land  forces,  of  our  said  present  sove- 
reign lord  the  kino[,  as  aforessud,and  continued 
sudi  accountant  for  a  long  time,  to  wit,  until 
the  twenty-second  day  of  February,  in  the  tweib- 
ty-third  year  of  the  reign  of  our  present  sove- 
reign lord  the  kins,  that  is  to  say,  at  Westmln^ 
ster,  aforesaid,  in  the  said  county  of  Middlesex; 
and  the  said  attorney-general  of  our  said  pre^ 
sent  sovereign  lord  the  king  for  our  said  pre- 
sent sovereign  lord  the  king,  giveth  the  Court 
here  further  to  understand  and  be  informed, 
that  the  said  final  account  of  the  ssdd  Henry 
lord  Holland  was,  and  continued  open  and  un- 
settled for  a  long  time  after  the  said  Charles 
Bembridge  became^  and  whilst  he  was  ac- 
countant, as  aforesaid,  that  is  to  say,  for  the 
space  of  six  years  and  upwards,  to  wit,  at 
Westminster,  aforesaid,  in  the  said  counihr  of 
Middlesex ;  and  the  said  attorney-general  of 
our  said  present  sovereign  lord  the  king,  for 
our  said  present  sovereign  lord  the  king,  gir* 
eth  the  Court  here  further  to  understand  and 
be  mformed,  that  it  was  the  duty  of  the  said 
Charles  Bembridge,  as  accountant,  as  afore- 
said, to  disclose  and  make  known  to  the  said 
Lewis  lord  Sondes,  the  auditor  of  the  imprest^ 
to  whom  the  said  final  account  of  the  said 
Henry  lord  Holland  had  been  delivered,  as 
aforesaid,  any  charges  upon  tlie  said  Henry 
lord  Holland  as  such  receiver  and  pa^nnaster- 
general,  as  aforesaid,  which  had  beisn  omitted 
to  be  inserted  in  ^e  said  accounts  so  delivered 
to  the  auditors,  as  aforesaid,  within  the  know-* 
ledge  of  him  the  sud  Charles  Bembridge,  in 
order  that  the  same  might  be  inserted  in  th^ 
said  finid  account  of  the  Said  Henry  lord  IIoU 
land,  to  wit,  at  Westminster,  aforesaid,  in  th6 
said  coonty  of  Middlesex;  sod  the  said  attor- 
n^-general  of  our  said  present  sovereign  lofd 
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the  king,  for  our  said  present  sovereign  lord 
the  kme,  giveih  the  Court  here  further  to  un- 
derstanaand  be  informed  that  the  said  Charles 
Bembridee,  after  he  became  and  whilst  he 
contkiuea  accountant,  as  aforesaid,  and  whilst 
(be  said  final  account  of  the  said  Henry  lord 
Holland  remained  open  and  unsettled,  as 
aforesaid,  that  is  to  sa^,  on  the  thirty-first 
day  of  March,  in  the  sixteenth  year  Of  the 
reign  of  our  sud  present  sovereign  lord  the 
king,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  twentv-third  day  of 
December,  in  the  twenty-third  year  of  the 
reign  of  our  lord  the  now  king,  was  reauested 
1^'  the  said  lord  Sondes  to  discover  ana  make 
known  to  him  any  charges  upon  the  said 
HeuT  lord  Holland,  within  the  knowledge  of 
him  tne  said  Charles  Bembridge,  which  ought 
to  have  been  inserted  in  the  said  accounts,  or 
some  of  them,  and  which  had  been  omitted 
therein,  to  wit,  at  Westminster,  aforesaid,  in 
the  said  county  of  Middlesex ;  and  the  said 
aUomey-ecneral  of  our  said  present  sovereign 
krd  the  Icing,  for  our  said  present  sovereign 
lord  the  king,  giveth  the  Court  here  further  to  ' 
uDdentand  ai^d  be  informed,  that  the  said 
Charles  Bembridge,  before  and  at  the  said 
days  and  times  when  he  was  so  requested  by 
the  said  Lewis  lord  Sondes  to  discover  and 
make  known  to  him  any  charjges  upon  the 
Bud  Henry  lord  Holland,  withm  the  know- 
kd^e  of  him  the  said  Charles  Bembridge, 
which  ought  to  have  been  inserted  in  the  said 
accounts  or  some  of  them  and  which  had  been 
omitted  out  of  the  same,  well  knew  that  the 
said  several  sums  of  money  herein-before- 
mentioned  to  have  been  omitted  in  the  said 
aconnts,  ought  to  have  been  inserted  in  the 
said  accounts,  were  not  included  therein,  but 
vere  omitted  to  be  inserted  in  the  said  ac^ 
counts  as  charges  on  the  said  Henry  lord 
HoUand,  to  wit,  at  Westminster,  aforesaid,  in 
the  saidcounty  of  Middlesex ;  and  the  said  attor* 
ney-^eral  of  our  said  present  sovereign  lord 
the  ung,  for  our  said  present  sovereign  lord 
^  ^g>  giveth  the  Courthere  further  to  un- 
derstand aod  be  informed  that  the  said  Charles 
Bembridge,  late  of  Westminster  in  the  said 
coonty  of  Middlesex,  esquire,  being  such  ac- 
countant, as  luforesaid,  wrongfully,  uniusUy, 
and  fraudulently  contriving  and  mtending  to 
conceal  from  the  said  Lewis  lord  Sondes,  the 
said  auditor  of  die  imprest,  to  whom  the  said 
iiaal  acomnt  of  the  said  Henry  lord  Holland 
vas  delivered,  as  aforesaid,  the  said  several 
was  of  money  which  ought  to  have  been 
charged  upon  the  said  Henry  lord  Holland  as 
^^'['^id,  and  to  cheat  and  defraud  our  said 
IKsent  sovereign  lord  the  king  did  not  at  the 
seven!  days  and  times  when  he  was  so  re^ 
V'csted,  as  aforesaid,  or,  at  any  of  them,  dis- 
cover or  make  known  to  the  said  Lewis  lord 
sondes,  the  said  several  sums  of  money  which 
ought  to  have  been  inserted  in  the  said  ac- 
"untsofthesaid  Henry  lord  Holland,  and 
Wjd  been  omitted  to  be  inserted  therein,  as 
we»id,  but  mckcdly,  wilfully,  fraudulentfy 


kndwincly,  and  corruptly  did  neglect  and  re- 
fuse to  discover  or  make  known  the  same  to 
the  said  Lewis  lord  Sondes,  and  did  permit 
and  suffer  the  said  Lewis  lord  Sondes  to  pro- 
ceed to  close  the  said  final  account  of  the  said 
Henry  lord  Holland  without  the  said  sums  of 
money  having  been  brought  into  the  same,  or 
made  known  to  the  said  Lewis  lord  Sondes, 
to  wit,  at  Westminster,  aforesaid,  in  the  said 
county  of  Middlesex,  contrary  to  the  duty  of 
the  said  Charles  Bembridge  as  such  account- 
ant, as  aforessdd,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  to  the  great 
ixijury  and  deceit  of  our  said  lord  the  present 
kmg,  and  against  the  peace  of  our  said  lord 
the  present  King  his  crown  and  dignity.  And 
the  said  attorney-general  of  our  said  present 
sovereign  lord  the  king,  for  our  said  present 
sovereign  lord  the  king,  giveth  the  Court  here 
further  to  understand  and  be  informed  that 
Henry  Fox,  esquire,  now  deceased,  in  his  life 
time,  to  wit,  on  the  twenty-sixth  day  of  July, 
in  the  year  of  our  lord  one  thousand  seven 
hundred  and  fifty-seven,  and  from  thence  un- 
til the  demise  of  the  lord  George  the  second, 
late  king  of  Great  Britain,  was  receiver  and 
paymaster-general  of  and  fbr  his  said  late 
majesty's  guards,  garrisons,  and  land  forces,  as 
well  within  great  Britain  as  without  (those 
employed  in  Ireland,  his  marine  regiments, 
ana  such  regiments  or  forces  as  were  under 
the  care  and  direction  of  his  said  late  majesty** 
commissioners  of  his  admiralty  for  the  time 
being,  excepted),  that  is  to  say,  at  Westmin* 
ster  aforesaid,  in  the  said  county  of  Middle^ 
sex ;  and  that  afterwards,  to  wit,  on  the  six- 
teenth day  of  April,  in  the  third  vear  of  the 
reign  of  our  present  sovereign  lord  the  4eing, 
at  Westminster,  aforesaid,  in  the  said  coun^ 
of  Middlesex,  the  said  Henry  Fox  liccame 
lord  Holland,  baron  of  Foxley,  in  the  county- 
of  Wilts,  and  that  the  said  Henry  Fox,  from 
the  dendle  of  his  said  late  majesty  until  he 
became  lord  Holland,  and  afterwards  fur  a  long 
time,  to  wit,  until  the  twelfth  day  of  June,  in 
the  fifth  year  ofthe  reign  of  our  said  present  sot* 
vereigniordthe  king,  was  receiver  and  paymas- 
ter-general of  and  furtheguard^i,  garrisons,  and 
land  forces,  of  our  said  present  sovereign  lord 
the  king,  as  well  within  Great  Britain  as  with- 
out (those  employed  by  our  said  lord  the  now 
king  for  his  service  in  Ireland,  his  marine  re- 
giments, and  such  resiments  or  forces  as  were 
under  the  care  and  direction  of  his  said  pre- 
sent majesty's  commissioners  of  the  admiralty 
for  the  time  beine,  excepted),  that  is  to  say, 
at  Westminster  aforesaia,  in  the  said  county  of 
Middlesex ;  and  the  said  attoniey-generai  of 
our  ssdd  present  sovereign  lord  the  king,  for 
our  said  present  sovereign  lord  the  king,  giv- 
eth the  Court  here  further  to  understand  and 
be  informed,  that  during  the  time  that  the 
said  Henry  Fox  was  receiver  a^v*  pjly master- 
general  of  and  for  his  said  late  majesty's 
fuards,  garrisons,  and  land  forces,  asaforesaid, 
ivers  sums  of  money  were  from  time  to  time 
receivedi  imd  also  divers  sums  of  money  wer9 
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from  time  to  time  paid  by  the  said  Henry  Fox 
as  such  receiyer  and  paymaster-general^  that 
is  to  say,  at  Westmmster,  aforesaid,  in-  the 
said  county  of  Middlesex ;  and  also  that  dur- 
ing the  time  the  said  Henry  Fox  as  well  before 
as  after  he  became  lord  Holland,  was  receiver 
and  paymaster-general  of  and  for  the  guards, 
garrisons,  and  land  forces,  of  our  said  present 
sovereign  lord  the  king,  as  aforesaid,  divers 
sums  of  money  were  trom  time  to  time  re- 
ceived, and  alsodiverssumsof  money  were  from 
time  to  time  paid  by  the  said  Henry  lord  Hol- 
land, as  such  receiver  and  paymaster-general, 
aforesaid,  to  wit,  at  Westminster,  aforesaid, 
in  the  said  county  of  Middlesex ;  and  the  said 
attorney-general  of  our  said  present  sovereign  < 
lord  the  king,  for  our  said  present  sovereign 
lord  the  king,  dveih  the  Court  here  further  to 
understand  andbe  informed,  that  afterwards,  to 
wit,  on  the  twelfth  day  of  June,in  the  fifth  year 
of  the  reien  of  our  said  present  sovereign  lord  the 
Jcine,  at  Westminster,  aforesaid,  the  said  Henry 
lord  Holland  went  out  of  the  said  office  and 
place  of  receiver  and  paymaster -eeneral,  of 
and  for  the  guards,  garrisons,  and  land  forces, 
of  our  said  present  sovereisn  k)rd  the  king, 
to  wit,  at  Westminster,  aroresaid;   and  the 
said  attorney-general  of  our  said  present  so- 
vereign lord  the  king,  for  our  said  present  so- 
vereign lord  the  king,  giveth  the  Court  here 
further  to  understand  and  be  informed,  that 
the  accounts  of  the  said  Henry  lord  Holland, 
as  receiver  and  paymaster-general  of  and  for 
the  guards,  garrisons,  and  land  forces,  as  well 
of  his  said  late  majesty,  as  of  our  present  so- 
vereign lord  the  kinc;  as  aforesaid,  at  the  time 
the  said  Henry  lorn  Holland  went  out  of  the 
said  office  and  place  of  receiver  and  pay- 
master-general, of  and  for  the  guards,  garri- 
sons^ and  land  forces  of  our  said  present  so- 
vereign lord  the  king,  had  not  been  made  up 
and  delivered  to  the  auditors  of  the  imprebt, 
or  either  of  them,  in  order  to  be  adjusted  and 
settled  according  to  the  ancient  course  of  the 
exchequer ;  and  the  said  attorney-general  of 
our  said  present  sovereign  lord  the  king,  for 
our  said  present  sovereign  lord  tiie   king, 
giveth  the  Court  here  fiinher  to  understand 
and  be  infonped,  that  aflerwards,  to  wit,  on 
the  eleventh  day  of  January  in  the  twelfth  year 
of  Uie  reign  of  our  said  present  sovereign  lord 
the  king,  at  Westminster,  aforesaid,  m  the 
said  county  of  Middlesex,  the  accounts  of  the 
said  Henry  lord  Holland,  as  receiver  and  pa^r- 
master-general,  jof  and  for  the  guards,  ^rri- 
sons,  and  land' forces,  as  aforesaid,  as  well  of 
his  said  late  majesty  as  of  our  present  so- 
vereign lord  the  king,  were  made  up  by  John 
Powell,  esq.,  then  and  there  being  accountant 
in  the  said  office  of  receiver  andpaymaster- 
genera),  of  and  for  the  guards,  garrisons,  and 
£md  forces,  of  oar  said  present  sovereign  lord 
the  king,  as  aforesaid;  and  that  the  said  ac- 
counts 60  made  up  by  the  said  John  Powell, 
as  accountant,  as  aforesaid,  were  afterwards,  to 
wit,  on  the  same  day  and  ^ear  last  aforesaid, 
$X  Westminster  afmiesaidy  in  the  snid  coniHy 


of  Middlesex,  delivered  to  the  auditors  of  the 
imprest,  that  is  to  8a;r,  part  of  the  said  mc* 
counts  to  William  Aislaoie,  esq.^  then  and 
there  being  one  of  the  auditors  of  the  110- 
prest,  and  the  residue  thereof,  includinethe 
final  account  of  the  said  Henry  lord  Holland 
to  Lewis  lord  Sondes,  then  and  there  being 
the  other  auditor  of  the  imprest,  in  order  to 
be  adjusted,  settled,  and  passed,  according  to 
the  ancientcourse  of  the  exchequer;  and  the 
said  attorney-general  of  our  said  present  so- 
vereign lord  the  king,  for  our  said  lord  the 
king,  giveth  the  Court  here  further  to  under- 
stand and  be  informed,  that  divers  sums  of 
money,  that  is  to  say,  the  several  siims  of 
S43/.  191. 9^-446/.  5f.—15»/.  9s.  TiT.— 1,566/. 
14*.— 4,000^— 1,T05/.  16«.  lOrf.— 9,12^  Of.  11^. 
—386/.  19s.  8<l.— ^4/.  16s.— €'27/.  8s.  Sd. 
—1,019/.  IDs.— 956/.  Is.  trf.— 326/.  13s.  Id. 
—1,000/.— 400/.r-500/.—S,l87/.  6t.  IJd.— 
8,333/.  Qt.  8rf.— 100/ —2,136/.  17s.  9d, — 
r,381/.  7s.  5</.— 6,854/.  7s.  6i</.— 4,879/. 
9s.  9rf.— 1,808/.  3s.  llfrf.— 1,761/.  If.  8</.— 
4,7 9f/.  l^s.  6i</.  ought  to  have  been  in- 
cluded in  the  said  accounts  as  charges  i:qK)n  di# 
said  Henry  lord  Holland,  but  were  omitted  to 
be  inserted,  and  were  not  in  any  manner 
taken  notice  of  in  the  sak)  accounts,  or  anj 
of  them,  to  wit,  at  Westminster,  aforesaid,  iia 
the  said  county  of  Middlesex :  and  the  sai^ 
attorney-general,  of  our  said  present  sovereign 
lord  the  king,  for  our  said  present  sovereign 
lord  the  king,  giveth  the  Court  here  furtlwr 
to  understand  and  be  informed,  that  afber  the 
delivery  of  the  said  accounts  of  the  said  Heniy 
lord  Holland  to  the  auditors  of  the  imprest,  as 
aforesaid,  and  before  the  same  were  finally 
passed  by  the  auditors  of  the  imprest,  oresther 
of  them,  to  wit,  on  the  31st  day  of  Manch,  in 
the  16th  year  of  the  reign  of  our  said  present 
sovereign  lord  the  kine,  at  Westminster,  in 
the  said  county  of  Middlesex,  the  said  Charles 
Bemhridge,  became  and  was  accountant  in  the 
office  and  place  of  receiver  and  fHiymaster- 
general  of  and  fbr  the  guards,  garrisons,  an4 
land  forces,  of  our  said  present  sovereign  lord 
the  king  as  aforesaid,  and  continued  such  ac- 
countant for  a  long  time,  to  wit,  until  tiie 
82nd  day  of  February,  in  t^e  ddrd^'ear  <4r 
the  reign  of  our  said  present  sovereigQ  lord 
the  king,  that  is  to  say,  at  Westminster,  afore- 
said, in  die  said  county  of  Middlesex ;  and  the 
said  attorney-general  of  our  said  present  so- 
vereign lord  the  king,  for  oar  said  present  so- 
vereign lord  the  king,  giveth  the  Court  here 
further  to  understand  and  be  informed,  that 
the  said  final  account  of  the  said  Hemy  lord 
Holland,  was  open  and  unsettled  for  a  long 
time  afW  the  sakl  Charles  Bemhridge  be- 
came, and  whilst  he  was  accountant  as  afore* 
said,  that  is  to  say,  for  the  space  of  six  yeam 
and  upwards,  to  wit,  at  Westminster,  afore- 
said, m  the  said  coontf  of  Middlesex :  -and 
the  said  attorney-general  of  our  said  present 
sovereign  lord  the  king,  for  our  said  present 
sovereign  lord  the  king,  giveth  the  Comft 
here  further  to  nndetstaad  and  be  lafoRBedi 
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that  it  ms  tlie^ty  f^  the  said  Charlm  Bem- 
bnd^  as  accoontuity  as  aforesaid,  forthwith 
to  dcscbse  and  make  known  to  the  said  Lewis 
lord  Sondesy  the  auditor  of  the  imprest,  to 
'wfaom  the  said  final  account  of  the  Kud  Henry 
ioni  IfoUaod  had  been  delivered,  as  t^orestra, 
anj  omissicMi   out  of  the  said  account  of 
chavjes  upon  the  said  Henry  lord  Holland, 
withm  the  knowledge  of  him  the  said  Charles 
BeDibrid^  to  wit,  at  Westminster,  aforesaid, 
m  the  fiud  coonty  of  Middlesex;  and  the  said 
atlxNxiey-ffeneral  of  oar  said  present  sovereign 
lovd  the  king,  for  our  said  present  sovereign 
kid  the  king,  ^veth  the  Court  here  further 
to  understand  and  be  informed,  that  the  said 
Cbarlea  Bembridge,   ailer  he  became  and 
whiht  be  continu^  accountant,  as  aforesaid, 
and  whilst  the  said  fioal  account  of  the  said 
Henry  knd  Holland  remained  open  and  un- 
cettlcn  as  aforesaid,  that  is  to  say,  on  the 
91st  d^  of  March,  in  the  lOth  year  of  the 
reign  of  our  said  present  sovereign  lord  the 
king,  and  on  divers  other  days  and  times,  be- 
tween that  dayandthe  Sdrd  day  of  December. 
xn  the  99rd  jear  of  the  rtign  of  our  said  Icra 
the  now  lung,  was  requested  by  the  said 
Ijewis  knii  Sondes    to  discover  and  make 
kaofwn  to  him  any-  charges  upon  the  said 
Heniy  lord  Holland^,  within  the  knowledge  of 
lum  the  said  Charles  Bembridge,  which  ought 
^  have  been  inserted  in  the  same  aocoimts. 
fir  some  of  them,  and  which  had  been  omitted 
thereoiit,  to  wit,  at  Westminster,  aforesaid,  in 
the  .said  county  of  Middlesex ;  and  the  said 
jtHoraey-^eneral  of  our  said  present  sovereign 
lord  the  king,  for  our  si^d  present  sovereign 
kird  the  king,  giveth  the  Court  here  further 
to  understand  and  be  informed,  that  the  said 
Cbaiies  Bembridee,  before  and  at  the  said 
days  and  times  wlien  he  was  so  reqtiiired  by 
the  sakl  Lewis  lord  Sondes,  to  discover  and 
make  known  to  him  any  charges  upon  the 
said  Henry  lord  Holland,  witiim  the  know- 
led^  of  him  the  said  Charles  Bemteid^e, 
wfaicfa  oi%ht  to  have  been  inserted  in  nie 
Bud  accounts,  or  some  of  them,  and  which 
had  been  oauttsd  out  of  the  same,  well  knew 
that  the  said  several  sumsof  money  last  here- 
in before-mentioned  to  have  been  omitted  in 
the  said  accounts,  and  which  ought  to  have 
been  inserted  in  the  said  accounts,  as  charges 
upon  the  said  Henry  lord  Holland,  weie  not 
inserted  in  the  said  accounts,  as'  chaises  on 
the  said  Henry  lord  HoUand,  but  were  ooutted 
out  of  the  same,  to  wit,  at  Westminster,  afore- 
5aidy  in  the  s^id  counU  of  Middlesex  ;  and  the 
said  attomey-generau  of  our  said  present  so- 
vereign lord  the  king,  for  our  said  present  so- 
vereign lord  the  kine,  giveth  the  Court  here 
forther  to  understand  and  be  informed,  that 
the  SBidrCbarlesBenbridge  being  accountant, 
as  aforesaid,  wrongfollv,  unjustly,  and  ifrau- 
dnleatiy,  oaotriving  and  intending  to  eoaoeal 
from  the  said  Lewis  lotd  Sondes,  the  said  au- 
diwr  «f  the  imprest,  to  whom  the  feud  account 
af  ttee'Said  Henry  lord  Holkod,  was  delivered, 
aaaforesakly  the  aaidaovmdwUHiof  wwey 
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whidi  ought  to  liave  been  charged  upon  the 
said  Henrv  lord  Holland,  as  aforesaid,  and  tQ 
cheat  ana  defraud  oar  said  present  sovereign 
lord  the  king,  did  not  forthwitii,  after  he  knew 
that  the  saia  several  sums  of  monev  had  been 
omitted  to  be  inserted  in  the  saia  accoimts^ 
when  he  was  so  requested,  as  last  aforesaid, 
discover  or  make  known  to  the  said  Lewis  lord 
Sondes,  the  said  several  sums  of  money  which 
ought  to  have  been  inserted  in  ^e  said  accounts 
of  the  said  Henry  lord  Holland,  and  had  been 
omitted  to  be  inserted  therein  as  aforesakh 
but  wickedly,  firaudulently,  knowingly,  and 
corruptly  did  neglect  and  refuse  to  discover  or 
make  known  the  same  to  the  said  Lewis  lord 
Sondes,  to  wit,  at  Westminster,  aforesaid,  con- 
trary to  the  duty  of  the  said  Charles  Bem^ 
bridge  as  such  accountant,  as  aforesaid,  to  the 
evil  example  of  all  others  in  the  like  case 
offending,  to  the  great  injiuy  and  deceit  cf 
our  saia  lord  the  present  king,  and  against 
the  peace  of  our  said  lord  the  king,  his  crowns 
and  dignity.  And  the  said  attorney-general 
<:^  our  said  lord  the  king,  for  our  saia  lord  the 
king,  giveth  the  Court  here  further  to  under- 
stand and  be  informed,  that  Henry  late  lonl 
Holland,  deceased,  was  in  his  life-time  re- 
ceiver and  paymaster-eeneral  of  and  for  die 
guards,  ganrisons,  ana  land-forces,  as  weH 
within  Great  Britun  as  without,  of  our  pre- 
sent soverdgn  lord  the  king  (those  employed 
by  his  said  present  ms^ty  for  his  service  in 
Ireland,  his  marine  regmients,  and  such  regi- 
ments or  forces  as  were  under  the  care  and 
direction  of  his  said  mi^esty's  commissionem 
of  his  admiralty  for  the  time  being,  excepted), 
that  is  to  say,  at  Westminster,  aforewid,  in 
the  county  aforesaid ;   and  the  said  attomey- 

g^neral  of  our  said  lord  the  king,  for  our  sai4 
rd  the  king,  giveth  the  Court  here  fur^er  tp 
understand  and  be  informed,  that,  after  the 
said  Henry  lord  Holland  went  out  of  the  ni4 
office,  to  wit,  on  the  11th  day  of  January,  in 
the  12th  year  of  the  reig;n  of  our  present  sovo- 
reign  lord  the  king,  at  Westminster,  aforesaid, 
the  final  account  of  the  said  Henry. lord  Hcrf^ 
land  as  such  receiver  and  paymaster-general 
was  made  up  by  John  Powell,  esquire,  then 
and  there  bemg  accountant  in  the  said  office 
of  receiver  and  paymaster^neral   of  the 
euards,  garrisons,  and  land-forces,  of  our  nid 
lord  theunz,  aforesaid,  and  the  said  final  ac* 
oovnt  was  anerwards,  to  wit,  on  the  same  day 
aad  year  last  afoieaaid,  at  Westminster,  afovef> 
said,  delivered  to  Lewis  lord  Sondes,  be,  the 
said  Lewis  lord  Sondes,  then  and  there  beinc 
one  of  'tiae  audttors  of  the  imprest,  to  be  e'^ 
justed  and  settied;   and  the  said  attocBL 
ffeaeral  of  our  said  lord  the  king,  for  our^ 
konl  the  king,  givebh  the  Court  here  ^ufthj^ 
undenitand  and  be  informed,  that  afjer^f*^ 
and  afW  the  death  of  the  said  Ilenr^ 
Holland,  to  wit,  on  the  3tst  day  of  Mai^  ^ 
the  Idth  year  of  the  veien^f^tttr  presei*^"*' 
laign  lord  the  ki»,  at  Westminster,  »!f^ 
the  said  Chaiies  Bembiii^e  became  xsmm^ 
ant  in  the  Md  office  of  seoeiver  ^  Ff* 
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master-general  of  his  ,  present  majesty's 
guflfdSy  ^urisons,  and  land  forces  aforesaid, 
and  continued  such  accountant  for  a  lone 
time,  to  wit,  for  iht  space  of  six  years  and 
upwards,  that  is  to  say,  at  Westpunster,  afore- 
said, in  the  said  county  of  Middlesex ;  and 
the  said  attorney-general  of  our  said  lord  the 
king,  for  our  said  lord  the  king,  giveth  the 
Court  here  further  to  understand  and  be  in- 
formed that  \be  said  final  account  of  the  said 
Henrv  lord  Holland,  at  the  time  when  the 
said  Charles  Bembridge  became  accountant, 
as  aforesaid,  and  for  a  lone  time,  to  wit,  for 
the  space  of  six  years,  whilst  he  the  said 
Charles  Bembridge  was  and  continued  such 
juxountant,  as  aforesaid,  remained  open  and 
unsettled,  whereof  the  said  Charles  Bem- 
bridge, during  that  time  at  Westminster,  afore- 
said, in  the  said  county  of  Middlesex,  had  no- 
tice ;  and  the  said  attorney-general  of  our 
said  lord  the  king,  for  our  said  lord  the  king, 
^veth  the  Court  here  further  to  understand 
and  be  informed,  that  it  was  the  duty  of  the 
said  Charles  Bembridge,  as  such  accountant,  as 
aforesaid,  forthwith  to  have  discovered  and 
made  known  to  the  said  Lewis  lord  Sondes, 
l>eing  such  auditor,  as  aforesaid,  any  charges 
Against  the  said  Henry  lord  HolUnd,  as  such 
receiver  and  paymaster  as  last  aforesaid, 
which  had  not  been  brought  into  or  inserted 
in  the  said  final  account,  or  any  other  accouht 
•of  the  said  Henry  lord  Holland,  as  such  re- 
•ceiver  and  paymaster,  as  aforesaid,  delivered 
to  the  auditors  of  the  imprest,  or  either  of 
them,  within  the  knowledge  of  him  the  said 
Charles  Bembridge,  that  is  to  say,  at  West- 
«ninster,  aforesaic^  in  the  said  county  of  Mid- 
dlesex ;  and  the  said  attorney-general  of  our 
said  lord  the  king,  for  our  said  lord  the  king, 
giveth  the  Court  here  fiirther  to  understand 
and  be  informed,  that  divers  sums  of  money, 
to  wit,  the  sum  of  *24SL  19«.  9d,;  446/.  5s,; 
158/.  9«.  7d.;  1,566/.  14f.;  4,000/.;  1,705/. 
15«.  lOd,;  912/.  Os.  lid.;  386/.  19«.  8d.; 
687/.  8s.  Sd.;  1,019/.  10s.;  956/.  Is.  Hd.; 
d36/r  Ids.  7</. ;  1,000/.;  400/.;  500/.;  2,187/. 
6s.  Hd. ;  2,533/.  6s.  Qd. ;  100/. ;  2,136/.  17s. 
td.;  7,381/.  7s.  5</.;  384/.  16s.;  6,854/.  7s. 
€id,;  4,879/.  9s.  9d.;  1,808/.  3s.  tl\d.i 
1,761/.  Is.  8d.;  4,722/.  16s.  C\d. ;  which 
ought  to  have  been  inserted  in  the  said  final 
account,  or  in  some  other  account  of  the  said 
Henry  lord  Holland,  which  had  been  delivered 
to  the  auditors  of  the  imprest,  or  one  of  them, 
had  not  been  brought  into  the  said  final  ac- 
cpunt,  or  any  other  account  of  the  said  Henry 
ird  Holland,  as  such  receiver  and  paymaster- 
^eral  as  last  aforesaid,  delivered  to  the  au- 
oi^rs  of  the  imprest,  or  either  of  them ;  and 
thti^said  attorney-general  of  our  said  present 
sov^eign  lord  the  kuig,  for  our  said  present 
Bov^ign  lord  the  king,  giveth  the  Court  here 
furth^  to  understand  and  be  informed,  that 
the  sap  Charles  Bembridge^^whilst  he  was  ao- 
countait,  as  aforesaid,  to  wit,  on  the  2nd  day 
of  Apri\  in  the  16th  year  of  the  reign  of  our 
lord  the  now  kiogi  at  Westminster,  afoiesaid, 


well  knew  that  the  said  several  last-mentioned 
sums  of  money  ought  to  have  been  inserted 
in  the  said  fiiud  account  of  the  said  Henry 
lord  Holland,  or  in  some  other  accounts  of 
the  said  Henry  lord  Holland,  as  the  receiver 
and  paymaster-general  as  last  aforesaid,  de- 
livered to  the  auditors  of  exchequer,  or  one  of 
them,  and  that  the  said  sums  of  money  last- 
mentioned  or  any  of  them  had  not  been 
brought  into  the  said  final  account,  or  any 
other  accounts  of  the  said  Henry  lord  llcrilano, 
as  receiver  and  paymaster-general,  as  afore- 
said, delivered  to  the  auditors  of  the  imprest, 
or  either  of  them,  as  charges  upon  the  said 
Henry  lord  Holland;  yet  the  said  Charles 
Bembridge  wickedly,  wrongfiilly,  and  unjustly^ 
and,  as  &  as  in  him  lay,  contriving  and  in- 
tending that  the  said  several  charges  should 
be  concealed  from  the  said  Lewis  lord  Sondes, 
and  that  our  said  present  sovereign  lord  the 
king  should  be  defrauded,  did  not  forthwith 
discover  or  make  known  to  the  said  Lewis 
lord  Sondes  the  said  omissions,  or  any  of 
them,  as  it  was  his  duty  as  such  accountant 
as  aforesaid  to  have  done,  but  wickedly, 
fraudulently,  knowingly,  and  wilfullv,  did 
withhold  firom  the  said  Lewis  lord  Sondes  the 
information  of  the  said  omissions  for  a  long 
time,  to  wit,  for  the  space  of  six  years  after  he 
the  said  Charles  Bembridge  knew  thereof^ 
and  continued  such  accountant  as  last  afore- 
said, that  is  to  say,  at  Westminster,  aforesaid, 
contrary  to  the  duty  of  the  said  Charles  Bern- 
bridge  as  such  accountant,  as  aforesaid,  to 
the  evil  and  pernicious  example  of  all  others 
in  the  like  case  offending,  to  the  great  injury 
and  deceit  of  our  said  lord  the  king,  and 
a^nst  the  peace  of  our  said  lord  the  king, 
his  crown,  and  dignity :  Wherefore  the  said 
attomey-general  of  our  said  lord  the  kin?, 
who  for  our  said  lord  the  king  in  this  beluUf 
prosecuteth,  for  our  said  lord  the  king  prayeUi 
the  consideration  of  the  Court  here  in  the  pre^ 
mises,  and  that  due  process  of  law  may  be 
awarded  against  him  the  said  Charles  Benw 
bridge  in  this  behalf,  to  make  him  answer  to 
our  said  lord  the  king  touching  and  conceror 
ipg  the  premises  aforesaid. 

The  followivo  Report  of  i^e  Proceedings 

IN  THIS  C4SE  WAS  TAKEN  IN   SflORT  HaND 

BY  Mr.  Gurnet,  and  has  never  been 
Printed.     For  the  communication  op 

the  MS.,    I  AM    INDEBTED   TO  Mr.  LiTCH- 

FiELD,  NOW  (1816)  Solicitor  TO  HIS  Ma- 
jesty's Board  of  Treasury. 

It  is  necessary  to  acquaint  the  Reader  that 
this  Report  appears  never  to  have  been  revised 
for  puliicaiion.  In  the  original  MS.  therefore^ 
as  in  all  rough  transcripts  jrom  the  Notes  of  a 
Short  Hand  Writer,  are  numerous  errors ;  of 
these  I  have  corrected  the  more  obvious:  tft 
cases  where  the  alteration  might  he  doub^ulf  I 
haroe  retained  the  original  texty  not  trusting  tha 
uncertainty  of  conjecture^  test  I  should  incur  the 
ifharge  cf  miireprei^a^,  t 
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The  Ki«G  Venus  Chahles  Bembridob. 

Proceedings  on  the  Trial  of  this  information, 
before  the  Right  Hod.  the  Earl  of  Mans- 
field, in  the  Court  of  King's-bench,  Westr 
minster,  July  18, 178S. 

The  information  was  opened  by  Mr. 
Baidwia. 

Mr.  Solicitor  General  [John  Ijte]. — Gentle- 
men of  the  Jury ;  I  am  called  upon  by  the  duty 
of  my  situation,  to  open  to  you  a  cause  in  the 
event  of  which  it  is  conceived,  in  my  humble 
juderoent  very  rightly  conceived,  that  the 
public  is  highly  interested,  and  that  it  very 
much  behoved  the  persons  who  conducted  the 
a&irs  of  the  public,  to  bring  it  before  the  judi- 
cature that  is  by-and-by  to  have  the  deciding 
of  it 

Gentlemen,  every  person  must  anee  with 
me  that  in  any  state  of  a  country,  but  espc- 
dally  in  the  present  state  of  our  own,  it  is  in- 
cumbent on  persons  who  superintend  the 
conduct  of  public  officers,  especially  of  those 
employed  io  the  management  of  the  public 
finance  and  monies,  to  see  that  great  care, 

Sovidence,  and  fidelity,  be  exercised  ar^d  en- 
rced  in  the  persons  who  possess  offices  of 
importance  to  the  public  service,  that  their 
mnduct  should  be  narrowly  watched,  and 
every  departure  from  their  duty,  when  it  is 
detected,  ought  to  be  brought  to  the  public 
justice  of  the  country,  that  it  may  be  cen- 
sured and  punished. 

Gentlemen,  this  prosecution  is  instituted 
aguDst  the  defendant,  Mr.  Bembridge,  for  a 
supposed  violation  of  his  duty  in  a  very  im- 
portant office,  in  a  matter  in  which  he  has 
been  supposed  to  have  misbehaved  to  a  verv 
great  extent,  and  it  was  not  for  want  of  all 
aecessarv  and  all  possible  circumspection ; — 
nothing  less  than  a  wiliul,  voluntary  depar- 
ture from  his  known  duty,  could  possibly  have 
produced  that  which  is  the  subject  matter  of 
the  present  charge.  Mr.  Bembridge  was,  a 
long  time  ago,  a  clerk  in  the  pay-office ;  in 
the  month  of  March,  in  the  year  1776,  upon 
the  advancement  of  the  late  Mr.  Powell  from 
accountant  to  be  caller,  Mr.  Bembridge  was 
appomted  accountant  to  the  paymaster-gene- 
ral of  the  forces;  and  as  such  accountant,  he 
Rcdved  a  settled  salary  of  150/.  a  year,  with 
fees  and  perquisites  to  about  1,3002.  more; 
such  fees,  perquisite5,  and  salary,  seem  natu- 
nlly  enough  to  call  for  (for  they  surely  suffi- 
ciently compensate  and  reward)  a  great  de- 
iree  a(  merit,  diligence,  and  fidelity  m  office : 
put  of  the  duty  of  this  accountant,  and  for 
^bichhe  is  so  paid,  is,  to  pass  the  accounts  of 
tbe  different  paymasters-general  while  they 
areinoffice>  and  after  they  have  gone  out  of 
office,  it  is  their  practice  and  their  duty  so  to 
io. 

Oentlemen^  Mr.  Fox,  the  late  lord  Holland, 
y>»  appointed,  I  think  by  patent  bearing 
date  the  S6th  day  of  July,  m  the  year  J757, 
l^jmaster  of  the  forces,  and  he  continued  in 
tba^  office  till  the  11th  of  June  1765.   It  is 
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the  custom  of  that  office  (and  it  seems  to  be 
a  convenient  one  enough),  for  the  sake  of 
making  up  the  accounts)  to  suppose  the  pay-^ 
master  to  make  up  his  accounts  to  the  Mid- 
summer-day next  subsequent — to  the  34th  of 
June;  so  that  the  accounts  of  the  receipts  and 
payments  of  the  successor  commenced  from 
Midsummer-day  after  the  removal  of  my  lord 
Holland.  Mr.  Powell,  being  accountant, 
made  up  my  lord  Holland's  accounts,  and  de- 
livered them  into  the  office  of  my  lord  Sondes; 
who  is  one  of  the  auditors  of  the  imprest ; 
upon  the  11th  of  June,  1772,  he  delivered  in 
a  final  account  of  my  lord  Holland  down  to 
the  expiration  of  his  office  of  pay-master,  that 
is  down  to  the  84th  of  June,  1765.  This  fiinal 
account,  when  it  was  delivered  in,  had  many 
blanks,  in  it,  and  was  in  a  very  iraverfect  state; 
before  the  auditor  had  proceeded  in  any  exa- 
mination of  it,  in  March  1776  (which  you  see 
is  four  years  after  the  final  account  was  thus 
delivered  in),  Mr.  Powell  was  appointed 
cashier,  and  the  defendant,  Mr.  Bembridge; 
accountant-general  in  the  pay-office  in  his 
room ;  in  consequence  of  this  appointment, 
it,  at  this  time,  became  his  duty  to  attend  to 
the  settling  of  lord  Holland's  accounts.  All 
monies  received  by  his  lordship,  on  account 
of  the  public  service,  were  given  credit  fbr^ 
and  the  account  was  finally  closed.  Mr. 
Bembridge  having  succeeded  Mr.  Powell  in 
the  character  and  situation  of  accountant- 
general,  it  became  more  particularly  his  duty 
to  see  to  the  settling  this  account ;  for  the 
leaving  it  to  Mr.  Powell  to  do  it  would  have 
been  a  monstrous  thing  indeed,  for  Mr.  Powell 
had  not  only  been  the  preceding  accountant, 
but  had  then  become  the  personal  representsr- 
tive  of  lord  Holland — he  was  one  of  his  exe- 
cutors, and  the  only  acting  executor ;  there- 
fore it  certainly  behoved  Mr.  Bembridge,  his 
successor  in  tKiat  office,  to  take  care  that  Mr. 
Powell  should  not  be  the  sole  check  upba 
himself. 

Gentlemen,  the  defendant  Mr.  Bembridge 
himself  and  his  clerks  attended,  fi-om  time  to 
time,  at  the  auditors  office,  in  order  to  assist 
the  completion  of  this  account,  and  several 
articles  were  added  either  by  himself,  or  cer- 
tainly with  his  privity,  both  to  the  charge! 
and  the  dischu^e  side  of  the  account.  The 
defendant  Mr.  &mbridge,  upon  many  appli- 
cations made  to  him  firom  the  auditors  office, 
having  declared  that  there  was  nothing  farther 
to  add,  either  by  way  of  charge  or  discharge 
to  the  account,  about  the  micldlc  of  Novem- 
ber last,  this  account  was  closed,  and  a  ba- 
lance taken,  which  amounted  to  68,008/.  6s,  dd.^, 
a  note  of  this  was  made  with  a  pencil  in  the 
margin  of  the  account,  by  the  accountant-^ 
general  himself,  as  is  usual ;  and  a  state  of  this 
account  was  delivered  into  the  treasury  about 
the  middle  of  November  last.  Soon  after 
Christinas,  the  auditors  permitted  the  book 
of  accoimts  to  be  taken  from  the  auditor's- 
o^ce  to  the  |>ay-offices  for  the  purpose  of 
rectifying  a  mistake,  for  at  the  time  the  ba- 
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lance  ef  68,000/.  was  talcen,  it  was  aaid.theie 
was  a  mistake  in  some  miscalcuiatioii  of  two 
articles,  that  amounted  to  1,300/.  odd;-  oii 
this  account,  the  book  was  sent  to  the  pay- 
office,  that  it  mieht  be  seen  whether  at  the 
auditors-office  they  were  right  in  their  idea 
about  that  1,300/. ;  upon  search,  it  was  j^rreed 
they  were  so;  the  account  wa^  rectified, 
settled,  and  closed,  and  sent  to  the  treasury. 
Soon  afler  Christmas  last,  the  book  of  the 
account  was  lefl  at  the  auditors-office  with  an 
under  clerk,  without  any  letter  or  message, 
and  the  deputy-auditor,  to  whom  this  book 


clared  that  this  account  contained  all  the 
sums  chargeable  on  lord  Holland's  estate; 
that  he  knew  of  every  one  of  those  iteras^ 
but  that  he  had  reasons  for  suppressing 
them  ;  what  those  reasons  were,  my  leamea 
friend  will  be  able  to  mform  you  ;  some  rea- 
sons, you  see,  are  obvious ;  he  had  his  reasons 
for  concealinjj  them,  for  he  was  well  aware  of 
them  at  the  time. 

Gentlemen,  I  will  tell  you  what  I  imagine 
to  be  the  reason;  it  is  but  conjecture,  but  it 
is  so  strong,  that  there  is,  in  my  apprehension, 
no  other  way  of  accounting  for  it.    A  very 


was  afterwards  delivered,  concluding  that '  little  before  this  time,  about  Christmas,  the 
nothing  more  had  been  added  than  the  two  j  then  lords  of  the  treasury  (verv  properlv,  iu 
articles  amounting  to  1,300/.,  which  could  |  niy  opinion)  had  come  to  a  resolution  to  look 
not,  of  course,  vary  the  balance,  he  laid  the  carefully  into  the  state  of  the  public  accounts, 
book  aside  without  looking  into  it ;  but  some  <  and  to  send  to  all  the  sub-accountants,  as 
short  time  after,  having  occasion  to  look  into  !  well  as  to  the  persons  who  filled  great  offices. 


the  account,  he  was  much  surprised  to  find  a 
variety  of  sums  introduced  upon  the  charged 
side  of  the  account,  amounting  together  to 
48,799/.  19s.  11</.,  over  and  besides  those  two 
articles  that  had  been  pointed  out  at  the  audi- 
tors-office, and  agreed  to  be  addod  at  the  pay- 
office. 

Gentlemen,  over  and  above  this  1,300/. 
there  was  introduced  into  the  charged  side  of 
the  account  the  sum  of  48,799/.  19<.  Md. 
The  deputy-auditors  were  exceedingly  alarmed 
at  this  addition,  after  the  defendant  had  re- 
peatedly told  them  that  there  were  no  other 
articles  whatever  to  be  added  to  the  charged 
side  of  the  account,  and  after,  upon  the 
credit  of  his  so  informing  them,  this  balance 
had  been  struck,  and  the  treasury  acquainted 
with  its  amount.  They  being  alarmed  at  this 
discoyerv,  immediately  acquainted  their 
principal  mv  brd  Sondes,  the  auditor,  wiUi 
It;  his  lordship  wrote  to  Mr. Powell  to  inform 
him  immediately,  whether  he  had  any  &rther 
addition  to  make  to  the  charged  or  discharged 
side  of  the  account  of  lord  Holland ;  his  lord- 
ship immediately  received  for  answer,  that  they 
had  sent  their  clerk  to  insert  three  articles, 
amounting  to  the  fiulher  sum  of  774/.  to  the 
credit  of  the  public,  which  was  added  accord- 
indy :  so  that  this  sum  of  48,700/.  and  odd  was 
added  by  Mr.  Powell  after  this  balance  had 
been  struck,  and  he  had  over  and  over  again 
told  them  tnat  there  was  nothing  tp  add,  but 
l^t  the  estate  of  lord  Holland  was  charged 
to  the  full  amount  of  that  which  they  ought 
to  charge  him. 

Now,  gentlemen,  I  expect  to  hear  ray 
learned  fnend  say— Why,  tnis  is  an  informa- 
tion against  Mr.  Bemhridge  for  not  doing 
thaL  which  according  to  the  state  of  the  fiic^ 
he  did— that  is,  for  retumine  this  48,799/. 
19f.  lid.,  a  charge  upon  lord  Ilolland. 

Gentlemen,  it  will  appear  to-you,  that  these 
sums,  must  all  and  every  one  of  them^  have 
beui  artfiilljr,  and  desicD^y  conc^lied,  'be- 
cause the  evidence  of  £cBd  sums  were  all  in 
their  own  hiMiids ;  but  I  shall  prove  to  you,  by 
Mr,  Bembridge^s-adnttssion^  by  his  own  de- 
darationi  thatal  th6  veiy  time  when  be  d&* 


to  know  what  was  the  state  of  their  accounts 
with  the  public,  what  they  had  received,  and 
how  they  had  disposed  of  it.  It  will  appear 
in  evidence  to  you,  that  this  was  very  well 
known,  and  indeed,  the  gentleman  who  sits 
near  me,  Mr.  Chamberlayne,  the  solicitor  for 
the  treasury,  had  about  that  time .  received 
orders  to  sue  out  a  process  against  such  ac- 
countants, in  order  to  bring  to  the  public  use^ 
as  well  as  the  public  view,  all  that  money 
which  the  public  was  entitled' to:  then  it 
occurred  to  Mr.  Bemhridge — ^Why,  if  they 
write  to  these  sub-accountants  who  have 
received  such  and  such  sums  of  money,  whkh 
have  been  paid  into  tlie  pay-office,  conse- 
quently it  will  appear  that  the  principal  ac- 
countant, the  pay-master,  owes  so  much; 
this  naturally  suggested  to  him,  that  now 
was  the  time  to  bring  forward,  though  he  had 
so  long,  so  industriously,  and  repeatedly  con- 
cealed this  enormous  sum  of  48,000/. ; — ^then,. 
and  not  till  then,  did  he  ever  bring  one  of 
these  articles  to  light.  Now,  it  happening 
just  at  such  a  time,  carries  to  my  apprehen- 
sion, a  most  entire  conviction,  that  as  these 
sums  had  been  concealed  so  artfully,  and  so 
long,  they  would  have  been  concealed  for 
ever  if  it  had  not  been  known,  that  an  in- 
quiry was  instituted,  which  would  per  force 
bring  them  to  the  public  inspection.  Tboiwh 
this  conjecture  b,  in  my  opinion,  exceedingly 
strong  and  convincing  to  every  rational  man, 
yet  it  is  not  at  all  necessaiy  to  pass  for  evi- 
dence to  maintain  this  indictment,  which  is 
for  a  very  gross  omission  of  duty  in  a  public 
officer,  appdnted  by  men  in  public  station^ 
and  paid  very  large  sums  out  of  the  public 
revenue;  for  over  and  above  this  \bOL  ^ 
year,  and  1,300/.  fees  and  perouisites,  what 
do  you  think,  gentlemen,  that  Mr.  Bemhridge 
has  had  for  the  making  up  of  this  very  ac- 
county  which  he  has  done  so  unfaithfully,  as  I 
have  stated  to  you?  I  do  not  wish  to  use 
harsh  words;  for  they  do  no  good ;  but  he  has 
had  S,650/.  for  settling  this  very  account,  in. 
which  there  is  an  omission  of  48,000/.  due -to 
the  public.  Why^  gentlemen,  I  am  told,  tiut 
it  is  moKoX  gmvaly.  to  be  conteodbd,  that  Mr, 
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Bembridge  is  not  a  public  officer,  but  a  private  j 
derk,  appointed  by  the  private  gentleman 
who  stialJ  happen  to  be  in  the  office  of  pay- 
Inaster  to  the  forces ;  then,  I  do  not  know 
what  it  is  that  constitutes  a  public  officer ; 
that  paymaster  could  not  appoint  him  as  a 

Erivate  man  before  he  was  in  office,  nor  could 
e  continue  him  when  he  went  out  of  office, 
but  he  is  appointed  in  consequence  of  a 
public  situation,  for  public  purposes,  and  paid 
by  the  public  purse ;  therefore,  in  my  appre- 
teosion,  there  cannot  be  a  colour  for  saying, 
that  this  gentleman,  whose  whole  business  is 
public  duty,  who  is  appointed  by  a  public 
officer,  ana  as  such  is  paid  out  of  the  public 
revenue,  that  he  is  not  accountable  to  the 
public  for  the  faithful  discharge  of  his  duty : 
as  little  reason  is  there  for  saying,  that  a 
known  violation  of  his  duty,  in  which  the 

Ciblic  are  interested,  is  not  a  matter  for  iVhith 
i  ought  to  be  answerable. 

Gentlemen,  I  shall  state  to  you  the  time 
when  be  was  appointed^  the  duty  of  his 
office,  and  what  he  did  in  it,  to  show  he  coni- 
sidered  it  as  his  duty.  I  shall  prove  what  he 
did  not  do  in  it — ^that  he  was  called  upon 
over  and' over  a^in,  to  know  whether  this 
was  the  sum  total  charge  upon  lord  Holland's 
estate ;  he  said,  yes,  he  had  nothing  more  to 
add  to  it,  it  was  complete;  and  afler  all,  ac- 
knowledging himself,  as  I  shall  prove  by  the 
testimony  of  the  witnesses,  that  he  knew, 
and  was  perfectly  aware  at  the  time  these 
concealments  were  made,  that  they  were 
concealed,  and  ought  to  be  brought  forward. 
This  is  the  evidence  with  which  this  cause 
will  be  attended,  and  I  am  sure,  when  you 
hare  heard  it^  you  will  do  that  which  is  right 
upon  it 

Lord  Mam^d.  Give  me  the  dates.  [The 
dates  were  handed  up  to  his  lordship,  ex- 
tTKted  firom  the  records.] 

Evidence  for  the  Crown. 

Mr.  Eughet  sworn. — ^Examined  by  Sir  Thomas 

■Davenport, 

Have  you  the  patent  of  the  appointment  of 
Mr.  Fox  to  the  office  of  paymaster  ? 

Lord  Mansfield.  Mr.  Bearcroft,  do  you  put 
tihem  upon  the  proof  of  that } 

Mr.  Bearcrc^.  Being  of  counsel  for  a  de- 
fendant in  a  criminal  information,  I  desire  they 
will  pat  them  in ;  I  shall  not  trouble  your  lord- 
^p  with  reading  them. 
,  Lord  Mansfield.  They  are  facts  that  we 
aUknow, 

Mr.  Solicitor  General.  The  copies  have  all 
been  examined  at  the  lioUs  in  me  common 
fcrm. 

Sir  T.  Davenport.  Have  you  here  the  seve- 
nl  accounts  of  lord  HoUsmd  that  were  de- 
fivered  into  the  office  of  lord  Sondes  .^— I 
nave. 

Sir  r.  Batenport.  Produce  them  all.  (They 
^W»e,produced  Dy  Mr.  Hughes.] 
Sir  T.  Davenport,    Now  read  the   titles. 

VOL.  xxn. 
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—This  IS  the  account  of  the  right  hon.  Henl-y 
lord  Holland,  paymaster  of  his  Majesty's 
guards,  garrisons,  ^and  land  forces,  &c. ;  of  all' 
monies  received  and  paid  by  him  for  the  use 
of  the  said  forces,  commencing  the  25th  of 
December,  1758,  to  the  25th  of  December, 
1759. 

Sir  T.  Davenport.  Mr.  Hughes  does  not 
carry  all  these  accounts  in ;  Mr.  Harris  and 
Mr.  Hughes  carry  them  in  alternately. 

Mr.  Charles  Harris,  jun.  sworn. — Examine^ 
by  Sir  T.  Davenport, 

Have  you  the  accounts  of  lord  Holland 

that  were  delivered  into  Mr. 's  office  ? 

— Yes.  [They  were  pn)duced  by  Mr.  Harris.] 
Mr.  Harris.  This  is  the  account  of  the. 
right  hon.  Henry  lord  Holland,  paymaster- 
general,  &c.  for  one  year  and  a  half,  con»^ 
mencinz  the  25th  of  June,  1757,  and  ending; 
the  25th  of  December,  1758. 

Here  is  another,  commencing  the  25th  o( 
December,  1759,  ending  the  24th  of  Decem- 
ber, 1760. 

Here  is  another,  for  one  year,  commencing; 
the  25th  of  December,  1760,  ending  the  24tE 
of  December,  1761. 

Lord  Mansfield.  I  do  not  see  what  use  yoi| 
make  of  the  titles. 

Mr.  Bearcroft.  It  is  only  showing  the  full 
support  of  the  allegation  in  the  information. 
Mr.  Solicitor  General.  That  is  all. 
Mr.  Bearcroft.  I  shall  not  put  them  to  read 
the  titles  of  every  one  of  these  books ;  I  see 
they  have  here  all  the  books  of  lord  Holland's 
accounts;  if  they  were  not  here,  I  shouH 
object ;  I  wish  they  would  turn  to  the  last. 

Mr.  Hughes.  The  account  of  the  right  hon* 
Henry  lord  Holland,  paymaster-general  of  his 
Majesty's  guards,  garrisons,  and  land-forces 
of  Great  Britain,  &c.  for  half^a  year,  com- 
mencing the  25th  of  December,  1764,  and 
ending  the  24th  of  June,  1765 ;  this  is  the 
finail  account. 

Sir  T.  Davenport.  Did  you  know  Mr.  Bem- 
bridge, the  defendant  ? — v  ery  welL 

Had  you  any  communication  with  hinn 
about  the  final  account  between  the  time. of 
its  being  delivered  into  lord  Sondes's  office^ 
and  the  transmission  of  that  account  to  the 
treasury  ? — Frequently. 

Lord  Mansfield.  What  is  your  office? — I 
am  now  deputy-auditor  in  lord  Soddes's  office ; 
I  was  at  the  tune  this  account  was  delivered 
in,  second  clerk. 

Sir  T,  Davenport.  Do  you  recollect  in  what 
month  this  communication  was  had  between 
vou? — ^The  principal  communication  I  have 
had  has  been  only  since  I  was  appointed  de« 
puty-auditor,  which  was  in  July,  1782. 

Did  you,  at  any  time,  apply  to  him  to  know 
whether  there  were  any  other  charges  to  be 
inserted  in  the  account,  than  those  you  found 
in  the  account  delivered  ? — ^The  method  with 
our  office  is  to  make  our  observatioiis  as  they 
arise  in  examining  the  ilccoimt,  and  then  to 
transmit  Hntm  to  theaccouniant  ia  the  pay. 
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Omntd  far  the  Ihfekdmnt,  Did  jfoo  ^e^ 
him  do  that  ? — I  did  not  see  him  do  that^  bu^ 
Mr.  Colbome  broueht  the  book;  after  thG 
balance  was  stuck,  I  asked  him  if  he  agreed 
with  the  balance  as  we  made  it  in  our  omce. 

Lord  Mansfield,  No  matter. 

Sir  T.  Davenport.  Was  Mr.  Colbome^  ov 
any  person  in  the  pay-office,  appnzed  that  you 
^ere  going  to  transmit  it  to  the  treasury  ? — 
As  Mr.  Bembridge  referred  us  to  Mr.  Powell, 
saying,  he  could  not  do  any  thing  more  in  it^ 
Mr.  Powell  b^g  the  acting  executor  of  lord 
Holland,  we  applied  to  him,  and  acquainted 
him  that  we  were  goin^  to  transmit  the  account 
to  the  treasury ;  we  then  pressed  Mr.  Powell, 
as  we  supposed  the  account  was  finally  closed, 
to  attest  it,  it  is  usual  for  the  accountant  in 
the  office  to  attest  and  swear  to  his  account 
before  one  of  the  barons  of  the  Exchequer; 
Mr.  Powell  did  not  pay  any  attention  to  it 
immediately,  and,  therefore,  we  wrote  him  a 
letter  by  direction  of  lord  Sondes. 

Before  the  account  was  transmitted  to  the 
treasury^  and  afler  you  apprized  Mr.  Powell 
that  it  was  going  to  be  transmitted  to  the 
treasury,  was  there  any  objection  made  to 
transinitting  it  by  any  person  ? — ^None  at  all. 

In  the  course  of  the  office,  is  the  account 
ever  transmitted  to  the  treasury  before  it  is 
closed? — It  is  not  usual,  but  we  found  it  very 
necessary  to  do  it  in  this  case. 

I  am  not  speaking  now  of  attestation,  but 
of  the  balancing  ana  closing  the  account,  as 
far  as  figures  go.    Is  it  in  the  course  of  the  of^ 
fioe  ever  transmitted  to  the  treasury  before^ 
^e  account  is  thus  closed  f— No. 

Sir  r.  Davenports  My  lord,  we  will  catt 
Mr.  Winter  to  produce  that  account. 

Mr.  Matthew  Winter,  being  sworn,  produced 
the  state  ot  the  account  as  it  was  given  iu 
penciled  figures. 

Mr.  Bearcn^.  That  is  tfdcen,  I  suppose, 
from  some  original  account  ?-^FFom  the  book 
account. 

Mr.  Bearcrqft.  Is  the  book  here  ^— It  isv 

Have  you  compared  it  with  the  book  ? — t 
have. 

Lord  Mansfield,  Where  are  the  penciled 
figures ?— They  are  all  struck  out;  there V^ 
no  traces  of  them  to  be  found  now* 

Sir  2\  Davenport.  The  pencil  was  in  the 
book,  aiid  is  rubbed  out*    What  passed  aftei^ 
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office,  in  oider  for  liim  to  eive  answers; 

times  they  take  a  pretty  long  time  before  they 
return  answers  to  these  observations,  or  before 
the  observations  that  we  make  to  them  are 
properly  rectified  and  inserted  in  the  books  ; 
as  to  the  particular  times  I  might  have  called 
upon  Mr.  Bembridge  for  it,  I  cannot  imme- 
diately tell,  but  I  believe  I  could  tell  by 
referrmg  to  our  observations  in  the  book, 
which  are  dated. 

Lord  Mansfield.  About  what  time  was  it? 
^— It  was  between  the  months  of  September 
and  November,  in  the  last  year;  I  believe  it 
was  about  the  mbnth  of  October  that  we  called 
upon  Mr.  Bembridge  very  peremptorily  to 
settle  and  close  the  book ;  upon  pressing  Mr. 
Bembridge  very  close  to  nave  the  matter 
settled,  he  referred  us  to  Mr.  Powell. 

Sir  r.  Davenport.  You  talk  of  settling  and 
elosing  the  account,  had  there  been  any  ba- 
lance drawn  before  that  time  ? — No  ;  lie  re- 
ferred me  to  Mr.  Powell,  saying  he  could  do 
no  more  in  it ;  upon  which  we  applied  to  Mr. 
Powell,  and  bad  the  book  of  account  then  sent 
from  lord  Sondes's  office  to  the  pay-office,  in 
«rder  to  insert  two  items,  amounting  to  about 
1,300/.,  one  was  900/.  the  other 400/.  odd; 
the  book  of  accounts  was  returned  to  the 
auditor's  office. 

Whether  those  articles  of  1,300/.  were  sur- 
charges?— They  were  surcharges  doubtless; 
one  arose  from  miscomputation,  and  the  other 
was  from  a  double  credit,  they  had  been  cre- 
dited in  Mr.  Carteret's  office  and  lord  Hol- 
land's ;  the  book  was  returned  to  the  auditor 
with  the  stated  balance  in  penciled  figures, 
amounting  to  68,000/.  and  ood. 

Lord  Mansfield.  Do  you  know  whose  hand 
the  penciled  figures  were  in? — ^No;  the  two 
items  that  were  to  be  inserted,  were  not 
at  that  time  inserted,  though  admitted  in 
that  balance  \p  be  inserted,  I  suppose  they 
Wanted  to  be  better  satisfied  about  the  com- 
putation ;  upon  which,  the  auditor  drew  out 
a  state  of  the  account,  and  delivered  it  to  Mr. 
Rose,  who  was  at  that  time  the  secretary  to 
the  treasury,  in  order  to  be  kid  before  the 
lords  of  the  treasury. 

Sir  T.  Davenport.  Whether  before  you 
transmitted  it  to  the  treasury,  either  the 
accountant  himself,  his  deputy,  or  any  of  hb 
agents,  had  been  examining  this  acconnt  at 
Ihe  aCiditor's  office?— Mr.  Powell  was  well 


we  had  then  prepa^  to  deliver  to  the  treasury. 

Lord  Mansfield.  That  is  nothing  to  the 
defendant 

Had  any  agent  of  Mr.  Bembridge,  or  any 
deputy  In  the  pay-office  attended  to  compare 


acquainted  with  the  state  of  the  account  that    this  account  was  taken  out  of  the  book,  and 


actmg  clerk  in  the  pay-office 
under  Mr.  Bembridge ;  he  was  the  person  that 
generally  made  the  addition  to  the  accounts^ 
worn  time  to  time,  according  to  the  observs- 
tions  that  we  made,  whkh  were  to  be  an* 
sweied.  *  .  . 


was  transmitted  to  the  treasury  ?— After  that, 
the  book  of  account  was  returned  from  the 
audifoif's-office  tathe  pay*offifiC  The  book  of 
account  never  was  transmitted  to  the  treai^ 
sury,  it  was  sent  from  the  auditor's-office  to 
the  pay-office  to  have  those  two  items  of 
1,300/.  and  odd,  inserted  in  it;  I  thought  it 
remained  rather  longer  at  the  pay<*office  than 
usud,  and  I  desired  my  colleagife,  the  deputy-^ 
auditor,  to  inquire  where  tbt  book  was^  and 
why  it  was  not  returned. 

Who  is  your  coUe^ue  ?— -B(r.  Wlnsworth : 
I  was  informed  the  book  bad  been  returned^ 
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jaA  iidiveM  fo  one  ^  our  jumor  clerks  in 
Ibt'Office^  Mr.  Gibbs. 

Mr.  Sadt.  Were  you  preMnt  ? — No. 

Mr.  Seatt.  Ton  must  only*  speak  of  your 
mmkmnrledee. 

Lord  Man^dd.  It  is  only  to  inform  you 
bow  tiie  book  catne  back,  he  will  tell  you  m  a 
momeDty  he  found  it  there ;  it  is  of  no  conse- 
^uenoe  how  the  book  came  back. 

Mr.  Uugka.  When  I  saw  the  book,  I 
looked  to  see  if  those  two  items  were  inserted, 
sDd  found  they  were ;  but  betwefin  those  two 
items,  and  the  last  entered  sum,  in  the 
chsmd  part  of  the  account,  I  found  entries 
bad  Seen  made  of  various  sums  to  the  amount 
of  upwards  of  48,000/.,  the  discovery  of  which, 
I  CMiiess,  very  much  alarmed  me,  and  my 
brother  dieputy  also ;  upon  which,  we  drew 
oat  a  fresh  state  of  the  account,  and  delivered 
it  St  the  treasury. 

Sir  r.  Davthj^.  I  believe  you  know  in 
vbose  hand-wnting  the  additional  articles  so 
inserted  were? — I  cannot  pretend  to  5ay  that 

When  you  observed  those  additional  arti- 
cles inseited,  was  the  pencil  balance  standing 
then  ?*No ;  it  was  rubbed  out  then,  so  as  to 
kave  no  traces. 

Had  those  additional  articles  the  office 
mark  of  having  been  examined? — ^No;  that 
VIS  the  reason  I  discovered  them ;  finding 
they  had  not  the  official  mark  of  having  been 
enmined,  I  called  the  clerk  and  asked  him 
bow  that  was;  he  said  they  were  all  new 
items  added  siace  the  book  tlad  been  at  the 
psy^iffice. 

Did  you  make  ont  the  new  articles  to  send 
to  the  treasary,  or  did  you  .acquaint  the  lords 
of  the  treasury  with  the  transaction  f — I  will 
not  be  sore  whether  we  gave  them  the  parti- 
cular items,  or  only  gave  them  the  amount  of 
the  items. 

In  sabstance,  you  acquainted  them  with  the 
tnnsftction  ? — Yes. 

Is  there  any  particular  view  of  the  account 
that  will  show  where  the  articles  of  thirteen 
handled  and  odd  pounds  were  added;  were 
they  inserted  amonest  those  other  articles? — 
Tb^were  then  the  last  entered  sums.  Upon 
"findiag  these  sums  added,  lord  Sondes  him- 
self wrote  a  letter  to  Mr.  Powell,  to  desire  to 
know  if  he  had  any  fiuther  sums  to  add  to  the 
charge  or  discharge  of  the  account;  Mr. 
Powell  wrote  an  answer  to  lord  Sondes. 

Lord  ManafiM,  You  need  not  ejve  an  ac- 
ttwnt  of  what  Mr.  Powell  did. 

Mr.  Eugka.  This  paper  contuns  the  new 
tttides;  this  account  is  dated  February  the 

y^k  178S^ — the  state  of  the  additions  made  to 

thednrge  and  discharge  of  the  final  account 

<»f  Henry  lord  Holland: 

[The  several  items  were  read.] 

Mr.Biorcnft.  I  apprehend  a  le^tterfixmi 
Mr.  Powell  cannot  b&evidence. 

I^  Mansfield.  It  is  only  proving  the  fiict, 
™t  tfaispaper  was,  upon  Jhc  discovery,  deli- 
vesed  in"by  them  to  the  treasury ;  it  wUl  not 
f(^e  that  such  a  letter  was  wiitten. 


Mr.  Sugto^oss-exammed  by  Mr.  Bear- 

croft. 

I  wish  you  would  turn, to  that  book  in 
which  the  penciled  balance  was  inserted,  and 
show  me  the  place  where  it  stood  ?— This  was 
the  place  (pointing  it  out). 

Immediately  after  the  last  item,  in  ink, 
there  was  a  penciled  balance  struck  ?— Yes. 

How  lone  have  you  been  in  the  office  of 
the  auditor  T—Thirty-six  years,  pretty  nearly. 

I  presume  that  balance  was  put  in  pencil 
because  it  was  uncertain,  and  liable  to  altera- 
tion,  or  else  why  was  it  put  in  pencil  rather 
than  in  ink?  It  is  the  practice  of  the  office,  i» 
it,  to  put  it  in  pencil  ?-— I  don't  say  so. 

Has  not '  pencil  balance '  been  a  common 
phrase  during  the  time  you  have  been  in  the 
office  ? — No;  but  in  this  case  it  was,  because 
they  were  pressed  close  for  a  balance ;  Mr. 
Powell  declined  it,  in  expectation  of  having 
some  allowances  from  the  treasury  respecting 
Mr.  Robert  Paris  Taylor,  I  apprehend  that 
was  his  reason. 

Did  you  ever  know  of  a  penciled  balance 
before? — I  cannot  recollect ;'  there  neVer  was 
one  since  I  have  been  deputy-audilor;  when 
I  was  clerk  I  had  not  the  care  of  those  accounts. 

If  it  is  an  unusual  thing,  and  you  do  not 
recollect  an  instance  of  it,  did  not  you,  upon 
observing  it  being  in  pencil,  conceive  the  ac- 
count was  not  finally  closed  ? — I  knew  it  was 
not  finally  closed ;  but  they  agreed  that  the 
penciled  Indance  was  the  balance  of  that  ac* 
count. 

You  understood,  according  to  .the  course  of 
office,  it  was  not  finally  closed  till  it  was  a^ 
tested  ?— I  did. 

Which  attestation  is  the  person's  putting 
his  name  to  it,  and  swearing  to  it  ? — It  is. 

If  it  is  not  finally  closed  till  then,  has  It 
not  been  the  practice  in  the  office  for  persons 
to  add  sums  afterwards,  before  the  fi^al  attes- 
tation ? — I  do  not  recollect  any  instance,  af- 
ter the  parties  accounting  had  said  that  was 
the  balance,  of  their  addins  any  thing :  not 
that  the  auditor  would  have  had  any  objection 
to  it,  provided  they  had  produced  good  autho- 
rity for  it,  at  any  time  before  the  attestation. 

Have  not  you  known  instances  of  auditors 
and  paymasters  having  added  items  to  th^ 
account  aAer  the  balance  was  setUed  and  de*' 
Uvered  in?— I  do  not  recollect  any. 

I  belieye  you  csam>%  take  upon  you  to  say 
that  there  exist  no  such  instances?— J  cannot 
be  positive. 

In  truth,  they  have  said,  they  had  nothing 
more  to  add,  but  the  account  .was  not  in  fact 
finally  closed,  and  they  were  at  liberty  to  do 
it  ? — ^The  auditor  has  never  any  ol^ection,  be- 
fore an  account  is  attested,  to  give  the  ac- 
countant liberty  to  add  to  it ;  but  after  they 
had  delivered  thai  in^  we  concluded  it  was 
the  true  balance. 

Who  said  the  account  was  closed,  was  it 
not  Mr.  Powell ?— No;  Mr.  Colborne;  J 
asked  him  whether  they  agreed  with  tb9 
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balance  as  we  bad  made  it?  be  said  yes,tbey 
did ;  then  I  said  we  should  draw  out  a  state 
of  it,  and  deliver  it  to  the  treasury  imme- 
diately, for  our. office  had.be^  rather  cen- 
sured, as  if  we  had  delayed  passing  these  ac- 
counts, and  we  were  wilhns  to  show  the 
treasury  it  was  not  the  fault  ofthe  auditors. 

I  think  you  said,  upon  your  application  to 
|ylr. '  Bembridge^  he  referred  vou  to  Mr. 
Powell?— Yes. 

And  you  said,  that  in  consequence  of  that, 
you  thought  Mr.  Powell  was  the  nuinyou 
should  apply  to  ? — ^Yes ;  and  we  only  applied 
to  Mr.  Powell  after  Mr.  Bemoridee  said  he 
nad  done  all  he  could,  and  had  reterred  us  to 
Mr.  Powell. 

When  was  that  reference  to  Mr.  Powell? — 
In  the  month  of  November. 
^      Mr.  Powell  was  cashier  ofthe  pay-office? — 
Yes. 

And  acting  executor  of  lord  Holland?— Yes. 

As  cashier  of  the  pay-office,  he  gave  daily 
Attendance  there  ?-— I  believe  so. 

As  cashier,  has  he  had  any  thing  to  do 
with  the  accounts  of  the  paymaster? — We 
jaever  apply  from  the  auditorVoffice  to  the 
cashier;  our  directions  generally  go  to  the 
paymaster-general,  and  then  it  goes  from  that 
office  to  the  proper  officer,  but  we  direct  our 
observations  to  the  ac.countant-geAeral  of  the 
pay-office. 

You  have  been  thirty-six  years  in  the  au- 
ditor's-office  ? — Within  about  two  months. 

Do  you  recollect  any  persons  making  up 
the  a,ccounts  of  dead  paymasters,  or  pay- 
masters out  of  office,  besides  the  accountants 
of  the  office?— Yes;  I  remember  Mr.  Winr 
pington's  accounts  being  made  up,  that  was 
the  first  account  I  was  put  upon  (when  I  came 
to  London,  in  the  year  1747 ;  Mr.  Bingham 
V2LS  then  the  deputy-auditor);  Mr.  Ingram 
was  the  executor  of  Mr.  Winnington,  and  he 
applied  to  Mr.  Bingham  to  make  up  this  ac- 
count; the  book  and  vouchers  were  delivered 
from  the  pay-office,  at  Mr.  Bingham's  house, 
in  Hatton-garden,  and  I  attended,  and  it  was 
made  up  and  passed  in  auditor  Benson's  office^ 
or  lord  Sondes's;  I  am  not  sure  whether  it 
was  in  Mr.  Benson's  or  lord  Sondes's  time. 

Then,  in  that  instance,  the  paymaster,  or 
any  of  his  clerks  or  accountants,  had  nothing 
to  do  with  it ;  the  deputy  auditor,  by  the  di- 
rection of  the  executor  of  Winnington,  made 
it  up  entirely  ?— Yes ;  the  books  were  all  taken 
from  the  pay-office,  and  put  into  the  hands 
of  Mr.  Bingham,  the  deputy-auditor. 
^  They  were  very  considerable  accounts  ? — 
Very  voluminous. 

Amounting  to  large  sums?— Yes. 

Upon  that  occasion,  neither  the  paymaster- 
general,  nor  his  accountant ;  nor  any  of  the 
clerks  of  the  office  interfered  at  all? — Ku 
more  than  to  answer  the  muster-rqU ;  there 
was  the  officer  of  the  muster  to  have  the 
xnusterrroU  rectified. 

Otherwise  they  did  not  interfere  in  passing 
the  accounts  ? — ^Noue  else* 


.  Do  you  recollect  any  other  inftance  of  4 

Paymaster,  or  his  representative,  managing 
is  own  accounts  without  any  interference  of 
the  auditor  ? — I  believe  there  have  been  some 
before ;  to  my  knowledge,  I  do  not  recollect 
any  since. 

I  do  not  know  whether  you  are  sufficiently 
acquainted  with  the  busmess  of  the  f^Yr 
office,  to  state  correctly  the  business  ot  tha 
accountant  in  that  o£$ce  i-::^  pannot  say  X 

Sir  T'  Davenport,  You  are  talking  of  sope 
allowance  Mr.  Powell  had  thought  ofclaiocdng 
upon  the  dispute  between  himself  and  Mr« 
Paris  Taylor;  had  that  any  thing  to  do  with 
the  charged  paf  t  of  ^e  account,  as  well  a» 
the  discharge  ? — ^Vps;  it  went  to  them  both. 

You  said  there  wa?  an  application  from 
Mr.  Ingram  to  the  deputy-auditor  Mr.  Bing* 
ham,  to  permit  him  to  make  out  ^a^  account 
of  Mr.  Winnington*s?-^Ye9. 

Suppose  no  sudi  appUcaUpn  had  been 
made,  from  whence  must  the  account  have 
come — from  the  auditor^s  office? — From  Air. 
Ingr^im,  as  acting  executor;  whether  he  could 
have  taken  the  books  out  of  the  pay-office 
for  that  purpose  or  not,  I  do  not  know ;  he 
had  a  power  over  them  as  executor. 

Mr.  Bearcrqft.  Then,  if  I  understand  you^ 
the  person  acting  has  a  right  to  employ  any 
person  he  pleases  to  manaee  that  account  for 
him  ? — I  apprehend  so,  and  that  is  a  clear  in- 
stance of  it. 

For  the  deputy-auditor  has  no  more  to  do 
with  it  than  any  other  man  ? — I  do  not  be* 
lieve  the  person  himself  could  do  it,  but  the 
executor  ofthe  person  I  think  could. 

The  account  of  lord  Holland  is  not  dosed 
yet  ? — ^No ;  we  have  done  nothing  in  it  since. 

Sir  T.  Davenport,  Do  you  happen  to  know 
whether  Mr.  Ingram,  in  the  case  you  men^ 
tion,  was  paid  by  the  public  for  passing  that 
account  ? — I  don't  know,    , 

Lord  Man^eld,  Ingram  was  the  represen- 
tative ofthe  accountant;  he  did  not  act  for 
the  public. 

Sir  7^.  Davenport,  But  there  is,  in  thii 
case,  an  allowance  of  2,650/.  as  te  a  person  dor 
ing  it  in  his  official  capacity.    . 

Lord  Mamjjeld,  So  I  suppose  tbere  was 
in  Mr.  Winnington's  case? — Yes;  I  have  a 
warrant  in  my  possession ;  Mr.  Ingram  had 
the  allowance;  he  had  2000/.;  he  has  sign^' 
his  name  here* 

That  was  to  pay  to  otlier  people  ? — ^To  iu- 
cidents  and  fees  ol  sundry  officers  of  the  trea- 
sury and  excliequer. 

It  is  an  article  allowed  to  the  accountant 
for  fees,  he  must  be  paid ;  it  therefore  umounts 
to  this ;  Mr.  Ingram,  in  bis  case,  did  all  the 
busines;  they  left  it  to  him,  and  took  their 
fees  for  doing  nothing. 

Mr,  John  Wiggleszporth  sworn. — ^Examined  by 
Mr.  Thomas  Cowper, 

\    You  lure  a  deputy  in  lord  Sondes's  office  ?-« 
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Do  you  know  the  defendant,  Hr.  Bern- 
bridge? — ^Yes. 
Do  you  kiiow  Mr.  Colbome  ? — ^Yes. 
In  what  situation  is  Mr.  Colbome  ? — Clerk 
to  the  accountant  in  the  pay-office ;  at  least 
we  are  given  to  understand  so  by  letters  that 
passed  between  Mr.  Powell  and  us. 

Do  you  remember  the  time  when  the  final 
account,  as  we  call  it,  was  deliver^  in  at  the 
auditor's-office  ? — I  was  not  at  the  auditorV 
office  at  that  time,  but  we  have  brought  a 
paper  down  with  us  which  will  particularly 
point  out  the  time  of  the  delivery ;  it  was  in 
the  year  1772. 

Do  you  remember  in  the  month  of  Novem- 
ber last,  your  having  any  communication  with 
Mr.  Bembridge  or  Mr.  Colbome,  which  led 
you  to  know  whether  that  account  was  com- 
pleted or  not? — Yes;  with  Mr.  Bembridge 
and  Mr.  Colbome  both  :  on  the  27th  of  Oc* 
tober,  we  transmitted  to  Mr.  Bembridge  our 
observations  on  examining  the  final  account 
of  lord  Holland ;  those  observations  were  in 
consequence  of  our  having  given  the  account 
a  thorough  examination,  and  we  looked  upon 
it  to  be  the  last  occasion  we  should  have  to 
make  observations  on  it     In  the  middle  of 
November,  I  called  upon  Mr.  Bembridge,  and 
requested  that  he  would  answer  those  obser 
vations,  in  order  that  we  might  be  able  to 
bave  the  account  attiested,  and  have  a  decla^- 
ration,  at  Christmas,  before  the  chancellor  of 
the  excliequer ;  Mr.  Bembridge  then  begged 
tbat  we  xoi^id,  in  future,  communicate  with 
Mr.  Powell ;  that  he  acted  according  to  the 
dJrectbns  of  Mr.  Powell,  and  could,  of  him- 
self, do  nothing  in  i^  We  tlien  applied  to  Mr 
Powell,  we  tola  him  we  had  p)roceeded  on  the 
account  as  far  as  we  possibly  could,  and  besged 
he  would  close  it,  tnat  we  had  lord  Sonoc^'s 
particular  directions  to  prepare  a  state  of  it, 
and  present  it  to  the  treasury ;  Mr.  Powell 
oiade  no  objection  to  closing  the  account, 
onW  saying  there  were  accounts  between  him 
and  Mr.  Paris  Taylor  unsettled ;  these  objec- 
tions we  did  not  deem  sufficient  to  keep  an 
account  of  such  consequence  open,  and,  of 
course,  we  transmitted  a  state  of  it  to  the 
treasury,  apprizing  Mr.  Powell  at  the  same 
time,  that  such  a  state  was  going  in.    The 
^Kxount  liad  gone  through  such  a  thorough 
examination,  that  we  amays  imagined  tne 
pay-office  exactly  agreed  with  us  in  the  ba^ 
lance,  as  they  never  objected  to  it ;  the  only 
reason  they  assigned  was,  that  of  Mr.  Paris 
Taylor's  account  being  left  open;  our  inten- 
tions of  finishing  it  were  well  known  to  them : 
h  must  have  b^sn  about  the  end  of  Novem- 
ber that  we  sent  the  state  of  it  to  the  treasury; 
*bottt  three  weeks  after,  Mr.  Powell  wrote  a 
letter  to  the  deputy-auditor,  stating  that  he 
had  made  out  the  account  as  far  as  he  was 
able,  but  there  were  some  matters  between 
him  and  Mr.  Paris  Taylor  that  prevented  his 
ckaingthe  account;  we  were  busy  then,  so 
the  matter  lay  over  till  the  night  of  the  lOlh 
fit  Jaouaiy,  we  then  settled  loA  Holland's  ac- 


count ;  We  missed  the  book,  and  on  the  11th 
of  January,  wte  sentto  the  pay-office  for  it; 
we  then  round  it  had  been  in  our  office  some 
time,  but  on  account  of  the  hurry  of  business, 
we  overlooked  it ;  as  we  had  finished  the  busi* 
ness  for  which  we  wanted  it,  it  had  remained 
there  a  very  considerable  time  before  we  dis- 
covered the  additional  articles ;  I  imagine  it 
must  have  been  about  the  last  of  January 
when  we  discovered  the  additional  articles; 
ibr  on  the  5th  of  February,  we  informed  the 
lords  of  the  treasury,  that  the  balance  was 
increased  upwards  of  48,000/.  by  a  number  of 
additional  articles  being  added  to  the  account; 
this  representation  produced  an  order  firom 
the  lords  of  the  treasury,  for  us  to  transmit 
those  particular  articles;  in  consequence  of 
which,  we  were  examined  before  the  lords  of 
the  treasury,  and  Mr.  Powell  and  Mr.  Bern* 
bridge  were  examined  before  them.  Since 
that  time,  Mr.  Powell  has  paid  in  26,000/.  on 
account  of  lord  Holland. 

Before  the  book  went  back,  did  either  Mr« 
Powell,  Mr.  Bembridge,  or  Mr.  Colbome,  say 
any  thing  of  those  additional  articles  being 
to  be  inserted  against  lord  Holland  ? — Not  a 
word ;  they  knew  we  made  every  exertion  we 
could  to  settle  the  account,  and  we  could  not 
suppose  they  would  trifle  with  us,  when  they 
knew  we  made  every  exertion,  and  the  occa* 
sion  was  so  very  important. 

Mr.   John  WiggUsworth  cross-examined  by 

Mr.  Scott. 

When  you  requested  Mr.  Bembridge  to 
answer  the  observations,  he  told  you,  you  must 
in  future,  communicate  with  Mr.  Powell,  that 
he  had  nothing  to  do  with  it,  but  under  his 
directions  ? — Yes. 

In  consequence  of  that  you  afterwards 
went  to  Mr.  Powell? — Yes;  and  in  conse- 
quence, afler  that,  transacted  the  business 
with  Mr.  Powell. 

And  went  no  more  to  Mr.  Bembridse  about 
it?-No. 

You  said  you  made  every  exertion  you 
possibly  could  ? — ^Yes. 

One  of  those  exertions  was  letting  the 
book  lie  at  the  pay-office  from  the  80th  of 
November  till  tne  11th  of  January,  then  you 
sent  for  it,  and  found  it  to  have  b!een  in  your 
office  some  time  ? — ^We  had  completed  the 
business  in  our  office,  as  far  as  we  could  go, 
and  had  got  the  account  almost  ready  for  the 
declaration ;  the  declaration  was  to  take  place 
aAer  Christmas,  a  few  hours  would  complete 
the  business.'  On  the  10th  of  January  at 
night,  we  sat  about  the  account  to  complete 
it,  then  we  wanted  to  look  into  the  book  to 
see  whether  those  two  articles  were  inserted. 

How  long  had  it  been  in  your  office  before 
it  was  discovered  that  it  was  there? — ^I  believe, 
eight  or  ten  days. 

During  those  eight  or  ten  days  you  did  not 
choose  to  be  alarmed  with  those  items  they 
had  thought  proper  to  put  in  ?-^oiUd  we 
suppose  uuki,  after   so  long  a  time^*  they 
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should  have  sent  into  the  office  a»  additional 
charge  of  48,000i.  \?ithout  giving  us  any    It  did. 

notice  of  it?  ,     .   ,.         i       a    «r         ^^ 

llow  came  you  to  let  it  lie  50  long?— We 

had  a  multiplicity  of  business. 
A  niultipiicity  of  business  is  an  eicuse  in 

the  auditor's^ffice,  but  not  in  the  pay-office  ? 

We  had  several  accounts  of  the  pay-office 

making  out  at  that  time. 

Mr.  Gibbs  sworn.— Examined  by  Mr.  Cawper. 
You  arc  a  clerk  in  the  auditor's-office  ?— 

res. 

Do  you  remember  Mr.  Colbome  at  any 
time,  and  when,  brinnng  back  the  book  to 
the  auditor's-office  ?— I  remember  the  fact 
very  well,  and  it  is  only  by  a  circumstance 
that  I  recollect  the  day,  as  I  did  not  at  that 
time  make  any  memorandum  of  the  day,  but 
the  circumstances  are  very  strong  that  cause 
me  to  recollect  that  it  was  on  a  Saturday, 
and  must  have  been  the  4th  of  January ; 
it  was  at  about  a  quarter  or  half  an  hour 
after  3  o'clock  that  Mr.  Colbome  came,  he 
brought  the  book  of  account  that  is  now  the 
aubject  of  contest,  he  brought  it  after  the 
usual  office  hour,  which  is  3  o'clock;  Mr. 
Colbome  desired  particularly — 

Mr.  Bearcroft.  What  he  said  surely  cannot 
be  evidence ;  l)ring  us  the  book. 

Lord  Mansfield.  Cert^nly  it  cannot  They 
may  examine  Mr,  Colbome. 

Mr.  Cowper,  However,  the  fact  is,  he  left 
tiie  book  with  you  ?— He  did,  with  a  parti- 
cular desire  that  the  auditor — 

Mr.  Bearer^.  You  must  not  mention  what 
he  said. 

Mr.  William  Plasled  sworn.— Examined  by 

Mr.  Wilton. 

I  believe  you  are  a  clerk  in  the  auditor's 

office? — ^I  am. 

Do  you  remember  lord  Holland's  account 
b^ng  brought  to  the  auditor's-office,  with  a 
balance  struck  in  pencil  ? — ^Yes. 
•  Loid  Manrfield.  Do  you  examine  any  more 

to  that? 
Mr.  ITfifon.  This  gentleman  was  employed 

to  examine  the  account,  were  you  not? — ^Yes; 

I  was. 

What  did  you  observe? — There  was  a 
pencil  balance  struck,  it  was  inserted  balance 
^ ;  I  found  a  difference  of  three  &rthings  and 
a  halfpenny,  which  the  pay-master  had 
chargea  himself  too  much;  1  applied  to  Mr. 
Colbome,  and  told  him,  that  unless  he  altered 
thoae  sums,  our  balance  could  not  agree ;  he 
said  it  was  of  no  consequence,  and  stmck  it 
out«  In  two  or  three  days  after,  in  farther 
examining  the  surplus,  I  found  an  error  of 
900/.  and  odd,  owing  to  a  wrong  computation 
of  Uie  guilders ;  I  showed  Mr.  Colbome  how 
that  was.  . 

Lord  Mansfield,  What  does  this  sienify  r  I 
do  not  see  what  use  you  can  make  ofthis. 

Mr.  Wilton.  Did  the  book  go  back  to  the 
pay-o$ce  ^ter  that  time  f-«-It  did. 


Did  it  come  back  to  the  auditor's-office?-^ 


When  it  came  back  agun,  was  it  in  the 
same  state  in  which  it  went? 

Lord  Mansfield.  Do  not  ask  to  that  again ; 
the  thing  is  so  clear,  you  may  as  well  ask  if 
the  sun  shines  at  noon  ? 

Do  you  know  the  hand-writing  in  which 
these  additional  entries,  amoimting  to  48,000/, 
are  made  ? — ^Yes ;  I  believe  it  to  be  the  hand- 
writing of  Mr.  Colbome,  clerk  to  the  ac- 
countant. 

Who  was  the  accountant  at  that  time? 

Lord  Mansfield.  It  has  been  proved  that 
the  defendant  was. 

Mr.  William  Flatted  cross-examined  by  Mr. 

Scott. 

You  spoke  of  the  penciled  balance ;  who 
struck  that? — It  was.  in  the  book  when  it 
came  to  me,  but  I  do  not  know  who  wrote  it. 

Mr.  Sol.  Gen.  The  pay-office  books  are 
necessary  to  be  produced,  to  show  that  all 
the  articles,  which  make  this  {Teat  surcharge, 
are  entered  in  the  books  of  the  office,  to 
which,  of  course,  Mr.  Bembridge  must  have 
had  access. 

Lord  Mansfield.  ,Th2Lt  is  material,  call  a 
witness  that  nas  made  the  examination. 

Mr.  Sol.  Gen.  I  will  ask  Mr.  Chamberlayne 
that  general  question,  for  he  has  examined 
every  article. 

William  Chamberlayne,  esq.  sworn.  —  £xa^ 
mined  by  Mr.  Solicitor  General. 

You  have  examined  the  books  of  the  pay.- 
office  with  the  account  that  you  have  in  your 
hand? — Excepting  the  four  sums,  which  con- 
stitute the  20,025/.  tOt.  5H I  have  examined 
all  the  sums  in  the  books  of  the  pay-office, 
and  find  it  correspond  in  the  account ;  as  to 
the  four  sums  which  compose  the  articles  of 
20,0S5/.  19t.  5id.  they  consist  of  a  vast 
variety  of  small  sums,  which  constitute  the 
whole,  which  are  contained  in  the  ledger,  I 
suppose ;  I  confess,  that  after  having  dipped 
into  the  ledger,  from  time  to  time,  as  to  tnose 
small  sums,  that  I  did  not  look  into  eveiy 
one  of  them. 

Mr.  Bearcrqft.  When  did  you  examine 
this?— About  seven  or  eight  days  ago. 

Mr,  Sol.  Gen.  Mr.  Bearcroft,!  suppose  you 
will  allow  thaty  without  our  going  through 
the  books  ? 

Mr.  Bearcroft.  No ;  use  your  own  pleasure. 

Mr.  Sol.  Gen.  Then  we  must  produce  the 
books. 

Lord  Mansfield.  Why,  have  you  not  got 
enough  alreadv,  when  you  have  proved  so 
many  thousand  pounds  ?  You  show  it  clearly 
with  respect  to  20,000/.,  the  rest  are  smaU 
items  that  are  not  worth  while. — ^Don't  keep 
us  here  for  hours  longer  than  it  is  neces* 
sa^. 

Mr.  Chamberltmne.  The  first  article  is^  as 
to  the  account  of  Mr.  -.^^who  is  the  deputy* 
paymaster  at  New-York, 
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Mr.  Bearenift.  I  shall  not  make  it  an  ob- 
ieetioo,  because  I  know  it  is  not  a  legal  one, 
if  they  do  not  prove  every  sum,  for  it  is  all 
under  a  videlicet 

Mr.  SoL  Gen,  My  lord,  I  will  now 
j^rove  the  warrant  to  pay  Mr.  Bembridge 
9,650/.,  for  doing  this  very  business. 

[A  warrant  under  the  king's  sign-manual, 
dated  St.  James's,  May  1st.  1781,  addressed 
to  lord  Mountstuart  and  lord  Sondes,  was 
read,  which  directed,  among  other  thines,  that 
there  Aould  be  allowed  for  fees,  ccc,  in 
making  up  their  accounts — ^To  the  accountant* 
general,  uharles  Bembridge,  esq.  2,650/. 

To  Uie  accountant-general's  clerk,  Mr. 
John  Colbome  500/. 

Mr.  Charles  Bembridge's  receipt  for  the 
$,650/.,  which  was  at  the  jend  of  the  warrant, 
was  likewise  read.] 

Mr.  Sol.  Gen.  I  will  now  call  Mr.  MoUeson 
to  prove  the  examination,  upon  oath,  of  Mr. 
Bembridge,  before  the  commissioners  of  ac- 
coimt,  on  the  82d  of  March,  1781;  the  mate- 
rial article  for  which  I  pro<luce  it,  is,  that  Mr. 
Bembridge  there  says,  that  he  carries  on,  and 
makes  up  the  account  of  the  paymasters 
after  thejr  are  out  of  office,  as  well  as  the  pay- 
master's in  office. 

Ml  MoUaon  sworn.  —  Examined  by    Mr. 

Baldwin, 

You  are,  I  believe,  secretary  to  the  com- 
tnissioners  of  account? — ^I  am. 

Do  you  remember  Mr.  Bembridge  being 
aamined  upon  oath,  before  the  commls- 
iioQers  of  account? — ^Yes,  very  well. 

Mr.  Baldwin.  Please  to  produce  a  copy  of 
the  examination. 

Mr.  MoUeson  produced  the  examination  of 
Charles  Bembridge,  esq.  taken  on  the  20th 
tod  nnd  of  March,  1781. 

*  Thb  examinant  saith,  that  he  carries  on 
'and  makes  up  the  accounts  of  the  pay- 
'  masters  after  they  are  out  of  office,  as  well 

*  as  those  of  the  paymasters  in  office.' — ^Then 
he  goes  on  to  say, — '  The  only  obstacle  to 

*  the  adjustment  of  the  late  lord  Holland's 
'  accounts,  is  a  dispute  relative  to  the  balance 
'  in  the  hands  of  Mr.  [Robert]  Paris  Taylor, 
'  who  was  one  bf  his  deputies.' 

*  An  examination  of  Mr.  Bembridge,  taken 
<  fiom  the  Idth  of  May,  to  the  ISth  of  July, 
'1781.— This  examinant  saith,  that  he  has 
'  been  accountant  for  the  paymaster-general, 
'from  March,  1776,  and  has  been  in  the 
'  pay-office  *K^ve  twenty  ^ears.' 

Lord  Man^itid.    That  is  proved  already. 

Mr.  SoL  Cfen.  to  Mr.  Hughei.  You  know 
abatis  the  practice  and  usage  at  the  pay-office, 
^th  respect  to  making  out  the  accounts  of  a 
pBjmaster  who  goes  out  of  his  officeeilher  be- 
foreor  after  Mi<uummer-day ;  in  what  manner 
are  the  accounts  settled  with  respect  to  him  f 

Lord  Man^ld.    How  does  that  bear  ? 

Mr.  Sol,  Gen.    Itis  anallegatiM  lA  the  is* 
formation. 
^Vjf.  Btanroft.   I  admit  it. 


George  Rote,  esq.  sworn. — Examined  by  Mh 
Soltcitor  General. 

I  believe  you  were  secretary  to  the  Treasury 
in  the  months  of  Pecember  and  January  last  ^ 
— ^I  was. 

About  what  time  was  it  that  the  defendant^ 
Mr.  Bembridge,  was  before  the  board  of  trea- 
swy  upon  the  subject  of  any  omission  in  his 
account  ? — I  believe,  a  clerk  from  the  treasury 
attends  with  the  minutes  in  my  own  hand- 
writing; I  would  rather  speak  from  those' 
minutes. 

Mr.  Bearcrqft.  Yoo  must  use  them  W9t 
memorandums. 

Lord  Mantfield.    For  dates  especially* 

[Mr.  Rose  refers  to  his  minutes.] 

when  was  Mr.  Bembridge  asked  about  the 
omission  which  constitutes  this  charge  ?— On 
the  15th  of  February,  1783. 

Please  to  inform  my  lord  and  the  jury, 
whether  those  articles,  which  constitute  this 
balance  of  48^000^.  being  stated  to  him; 
whether  he  said  any  thing  about  his  having 
known  or  having  been  ignorant  of  them  an- 
tecedent to  the  time  of  tneir  being  entered  in 
the  account? — Mr.  Bembridee  admitted  at 
the  board  of  treasury  at  which  I  was  present^ 
that  he  was  perfectly  apprized  of  those  arti- 
cles in  the  Voluntary  charge,  making  forty- 
eight  thousand  odd  pounds,  long  previous  to 
the  penciled  balance,  as  they  call  it  at  the 
auditors-office,  being  drawn  out ;  I  then  asked 
him  how  he  came  not  to  see  that  they  were 
inserted  in  that  account:  he  said,  that  he  left 
it  to  Mr.  Powell,  who  had  been  accountant 
before  him,  to  make  up  the  account.  I  then 
asked  him  if  he  was  not  aware  that  it  was.  his 
dutj,  as  accountant,  to  see  that  all  the  articles, 
which  ought  to  be  brought  in  charge  against 
the  pay-master,  were  included  in  the  account^ 
he  admitted  ^at  he  knew  it  was  his  duty  ;  I 
then  asked  him,  if  it  did  not  occur  to  him  to 
be  peculiarly  improper  to  devolve  upon  the 
person  accountingthat  check,  which  thd  con- 
stitution of  the  office  had  vested  in  him;  he 
answered^  it  did  not  In  the  course  of  the 
examination,  Mr.  Bembridge  had  mentioned, 
as  the  gentleman  had  done  oefore  him,  iii  the 
same  examination,  that  he  did  not  consider 
the  account  as  final.  Upon  being  asked,, 
why  ? — he  mentioned  a  dispute  still  subsisting 
between  Paris  Taylor,  and  the  executor  of  my 
lord  Holland;  but  it  was  admitted  that  that 
account  had  nothing  to  do  with  any  one  of 
those  articles  in  the  voluntary  charge;  I 
asked,  repeatedly,  whether  that  dispute  be- 
tween Paris  Taylor  and  my  lord  Holland[s 
executor,  had  any  thing  to  do  with  those  arti- 
cles, and  could  justi^  keeping  back  those 
articles ;  it  was  admitted,  it  had  nothing  to 
do  with  them  at  all. 

'Did  any  thins  pass  between  Mr.  Bembridge 
and  you  upon  Qus  occasion,  with  respect  to 
those  articles,  or  any  of  them,  being  of  that 
nature,  tiiat  it  was  at  all  doubtful  in  his  mmd, 
whether  they  ought  or  not  to  have  been  1^ 


47] 


23  GEORGE  IIL  Proceedings  against  Charles  Bemhridge  [48 


serted  P'*-!  asked  Mr.  Betnbridge,  whether  he 
had  a  doubt  about  the  oroprietv  of  including 
any  one  of  those  articles  in  the  account? — 
He  sfidd — ^no. 

Did  he  say,  he  had  for  weeks,  months,  or 
years,  or  any  time,  known  of  those  articles 
that  ought  to  be  included  in  this  account? — I 
asked  him,  if  he  did  not  know  long  before, 
that  they  ought  to  be  inserted  in  this  account; 
he  said,  he  did ;  I  did  not  think  to  ask  him  to 
a  month  or  day. 

George  RosCf  esq.  cross-examined   by  Mr. 

E^skine. 

I  observe,  in  looking  over  a  minute  I  have 
of  the  prpceedings  of  the  treasury-chamber. 
at  the  tune  you  are  speaking  of,  that  there 
is  no  mention  made,  directly  or  indirectly, 
of  some  of  those  circumstances  which  you 
faAve  spoken  to  ? — Probably  not ;  I  incluaed, 
in  these  minutes,  every  tiling  I  thought  ma- 
terial or  important.  I  read  over  the  minutes 
after  I  had  taken  them  to  Mr.  Bemhridge, 
Mr.  Powell,  and  the  two  deputy  auditors ;  I 
mentioned  every  thing  in  the  minutes,  that 
appeared  to  me  important  at  the  time. 

Because,  as  Mr.  Powell  was  examined  at 
the  same  time  as  Mr.  Bemhridge,  and  touch- 
ing the  same  matters,  perhaps  you  may  have 
confounded  the  « answers  pf  one  with  the 
answers  of  the  other ;  for  I  have  no  trace  of 
what  you  have  mentioned ;  for  instance,  about 
Paris  Taylor's  account?  —  It  was  certainly 
examined;  Mr.  Powell,  was  the  principal 
person  at  that  time,  considered  to  be  a  culprit. 

I  observe,  in  looking  at  the  examination  of 
Mr.  Powell,  several  of  those  circumstances, 
that  you  refer  to  Mr.  Bemhridge? — As  well  as 
my  memory  can  go,  I  asked,  I  believe  uni- 
formly, of  Mr.  Bemhridge,  the  same  questions 
that  I  asked  of  Mr.  Powell. 

Did  you  take  a  minute? — A  very  rough 
one  :  the  minute  that  Mr.  Winter  has  in  his 
hand,  I  took  in  the  evening ;  and  as  I  did 
hot  take  it  at  the  time,  I  thought  it  im- 
portant to  the  parties  to  read  the  minute 
carefully  and  deliberately  over,  to  each  of 
them.  The  minute  was  taken  on  the  Satur- 
day ;  and  on  the  Monday  or  Tuesday  fol- 
lowing, I  read  it  to  the  parties,  and  the 
only  thijfig  Mr.  Powell  or  Mr.  Bemhridge  at 
all  hesitated  to  admit,  according  to  the  mi- 
nutes I  had  taken  of  what  th&y  had  said,  was 
as  to  the  account  bein^  final ;  they  harped 
upon  that ;  they  both  ofthem  then  said  that, 
-relative  to  the  account  not  being  final. 

Did  Mr.  Bemhridge  say,  that  what  he  had 
done  was  under  the  direction  of  Mr.  Powell? 
He  said,  that  Mr.  Powell  had  been  the  ac- 
countant before  him,  and  he  referred  it  to 
Mr.  Powell  to  make  it  up. 

Do  you  remember,  upon  tlie  24th  of  Ja« 
nuary,  receiving  any  letter  from  Mr.  Powell  ? 
T-I  cannot  exactly  ascertain  any  date ;  what 
letter  do  you  allude  to? 

In  the  end  of  Januaiy  ?— I  cannot  lipon  my 
nxeniory  say. 


But  in  answer  to  a  letter  you  had  written 
to  him,  subsequent  to  the  period  we  have 
been  speaking  of  ? — ^Very  likely.      ^ 

Saying,  tiiat  68,000/.  was  not  the  balance  ? 
— I  cannot  positively  say  that;  if  so,  it  is  in 
the  treasury ;  every  letter  I  received  will,  of 
course,  be  found  there. 

This  was  before  the  examination  ? — ^I  can- 
not say. 

Before  those  voluntary  articles  of  charge 
were  introduced,  do  you  remember  writing  a 
letter  to  Mr.  Powell  to  pay  in  the  balance  r-^ 
Certainly. 

And  do  you  not  remember  receiving  a 
letter  from  Mr.  Powell  saying,  that  68,000/. 
was  not  the  balance,  but  that  there  was  more 
to  pay  in  ? — Very  likely  I  mig:ht ;  but  I  do 
not  recollect  there  was  any  such  letter. 

Do  you  not  recollect,  he  said  in  that  letter, 
that  if  you  would  turn  to  the  book  in  the 
auditor's  office,  you  would  find  that  ? — I  have 
no  recollection  of  such  a  thing. 

But  he  told  you  it  was  not  the  final 
balance? — lie  repeatedly  told  me  so;  but  I 
never  understood  the  final  balance  to  be 
otherwise  than  regarding  the  dispute  betweea 
Paris  Taylor  and  my  lord  Holland. 

Mr.  &oL  Gen.  There  is  one  question  I 
forgot  to  ask  you.  Be  so  good  as  to  mform  my 
lord  and  the  jury,  about  what  time  it  was  that 
there  was  any  known  intention,  in  the  board 
of  treasury,  to  institute  an  inquiry  into  the 
state  of  the  sub-accountants? — ^Towards  the 
latter  end  of  the  last  year ;  it  was  very  early 
afUr  my  coming  into  my  office  that  I  men- 
tioned It  as  a  most  desirable  thing  to  be 
looked  into,  a  point  I  thought  the  public 
would  derive  very  considerable  advantage 
from  looking  into. 

Was  that  pretty  well  known,  and  the  sub* 
ject  of  much  conversation  ? — A  great  deal. 

Had  you  proceeded  to  take  any  account  of 
the  state  of  the  sub-accountant  ? — I  cannot 
exactly  say  when  there  was  any  proceeding 
upon  It. 

Was  there  any  proceeding  about  the  month 
of  December  ? — Yes;  prior  to  that,  there  was 
an  inquiry  of  the  money  in  the  hands  of 
several  persons  unaccounted  for. 

Were  there  any  drawn  out? — ^There  was 
none  drawn  out,  I  believe,  so  as  to  proceed 
officially  upon  till  after  Christmas. 

Mr.  SqL  Gen.  There  is  a  circumstance  I  am 
desired  to  mention  to  the  Court,  that  at  this 
very  time,  Mr.  Bemhridge  admitted,  that  he 
had  himself,  a  very  large  balance  in  his 
hands  to  the  amount  of  fourteen  or  fifteen 
thousand  pounds. 

Lord  Mansfield,  You  will  show  that. 

[A  letter  was  put  into  Court,  by  Mr. 
Chamberlayne,  dated  Pay-office,  19th  of  Feb.,. 
1773,  from  Mr.  Bemhridge  to  George  Rose^ 
esq.--;{It  was  read}. — '  I  shall  take  it  as  a 
'  particular  favour,  if  you  would  be  pleased  to 
*  mform  the  lords  of  the  treasury,  that  ia 
'  three  weeks  at  farthest,  I  certainly  will  pay 
'  the  balance  due  f/om  xae,  as^  one  of  tbie 
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f  deputies  of  Hooty  lord  floUand,  deceased, 
'  as  pajnnasler  of  his  mi^sty*s  forces/ 
.  Another  leller,  dated  Sd  of  March,  If  83, 
iirom  Ailr.  Bembndge  to  Georee  Rose,  esq.— 
'  i  remiest  it,  as  a  particular  &vour,  that  you 

*  will  be  pleased  to  ioforni  the  lords  of  the 

*  treasury,  that  I  have  paid  to  Mr.  Powell, 
'  iha  balianoe  due  from  me,  as  one  of  the 

*  deputies  of  Henry  lord  Holland,  deceased, 

*  Jaie  paymaster  of  his  majestjr's  forces.'] 

.  Lard  Man^eld,  How  dioes  it  appear  what 
the  balance  was  .^ 

■  Mr.  Baldmm,  In  the  second  letter,  your 
kodship  sees,  he  states  that  he  had  paid  it  to 
Mr.  Powell.  Now  we  will  show  that  three 
days  mher^  Mr.  Powell  paid  in  80,000/. 

Lord  Man^Uld,  That  does  not  show  the 
sam  pind  by  the  defendant,  he  might  have 
'naiiy  other  sums. 

Tie  emd  efthe  evidemcefor  the  Croam. 

For  the  Defendant. 

.  Mr.  Bearerqft.  May  it  please  your  lordship, 
Hid  gentlemen  of  the  jury ;  I  am  counsel  for 
the  £fendanty  Iffrk  Bembxidge,  who  labours 
under  the  weighty  misfortune  of  being  the 
object  of  a  prosecution,  b^  the  attorney- 
Bsnenil,  for  a  supposed  omission  of  duty  m 
the  pcy-office,  at  a  time  when  gr^^t  pains 
fattve  been  taken  to  alarm  the  public,  tod  to 
torn  the  eyes  of  eveiy  man  upon  that  ofice. 

I  am  as  willing  as- Mr.  Sohcitor-Genecal  to 
contribute  my  snare  of  prabe  to  the  zeal  of 
the  lords  commissioners  of  the  treasury,  to 
iM^nre  into  the  state  of  the  public  accounts ; 
he  piaises  them  much  for  it;  it  was  an  obvious 
my,  it  is  a  pitv  that  it  had  not  occurred  a 
littk  earlier;  if  all  public  accountants  were  to 
be  proceeded  against,  it  is  somewhat  extraor- 
dinazy  that  they  pounced  at  ouce  upon  my 
lord  Holland's  accounts,  rather  tlum  any 
other  man*s ;  but  so  it  was.*  At  that  end,.! 
eammt  call  it,  but  in  that  middle,  they  chc»e 
to  begin. 

'  Gentlemen,  you  will  strip  yourselves  of  all 
svnndices,  and  of  all  clamour,  and  you  will, 
hemre  you  pronounce  a  verdict  against  this 

*  See  in  Woodfall's  edition  of  Junius,  vol. 
t,  p.  *I74  and  p.  *175  note  A,  some  interesting 
oiffticuhu3  respecting  the  accounts  of  Henry 
ttcd  Holland,  as  paymaster-general  of  the 
foicesy  published  in  consequence  of  the  Ad- 
4iem  of  the  city  of  London  presented  to  bis 
«ii9eBty,  July  5,  1769,  in  the  following  pas- 
jage  of  which  address  lord  Holland  Conceived 
JoBiaelf^to  be  alluded  to. 
.   ^  All  this  they  [his  nuyesty's  ministers] 

have  been  able  to  effect  by  corruption ;  by 
-a  soaadalous  misapplication  and  embezzle- 
aaemjof  ibe  public  treaauie,  and  a  shamefiid 

fosUtotionof  public  honours  and  employ- 
^■Bflts;  f  racuring  deficiencies  of  the  c^vil  hst 
lD:be  made  good  witheut  examination;  and, 
aostaHd  of  ponisfaiag,.  <coiifernne  honours  on  a 
^ymMer^  the  public  defiiuTter  of  unac- 
xouBtod  mtlUons." 
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centlefnan,  see  whether  he  is  guilty  of  the 
Sicts  charged  by  this  information,  or  of  any 
thing  that  is  the  fair  object  of  an  information, 
or  in  other  words,  whether  he  is  guilty  of  an 
indictable  offence.  I  take  the  liberty  to  lav 
it  down, — and,  I  presume,  I  shall  meet  with 
tiie  asseut  of  Mr.  Solicitor  General  to  tliat 
proposition  of  law ; — that  nothing  can  be  the 
object  of  a  criminal  prosecution,  by  way  of 
information,  unless,  at  the  same  time,  it  can 
be  the  object  of  an  indictment ;  the  only 
difference  is,  that  it  is  the  privilege  of 
the  attorney-general  to  proceed  by  mfor- 
mation,  without  the  intervention  of  a  grand 
jury;  in  the  case  of  indictment,  a  grand 
juiy  must  first  find  the  charge  asain^t  the 
defendant;  but  you  will  be  pleased  to 
take  as  a  main  eround,  upon  which  I  build 
much,  that  I  shaul  ofo  both  to  my  lord  and 
you  upon  this  occasion,  that  this  is  not  an 
offence  thajt  can  be  prosecuted  and  punished 
by  information,  unless,  by  law,  it  is  liable  to 
be  proseGuted  and  punished  by  indictment. 

Gentlemen,  it  behoves  m^  in  endeavour- 
ing, to  do  my  duty  to  my  client;  to  endeavour 
that  you  aliuuld  be  somewhat  more  particu- 
larly and  minutely  acquainted  with  the  charge 
contained  upon  tne  face  of  this  informaiioo« 
and  the  effect  of  it,  than,  I  am  sure,  at  pre- 
sent, you  are.  The  charge  in  words  and  in 
substance  that  must  be  mtule  out,  is  this,  that 
the  place  of  ^uxountant  in  the  office  of  the 
paymaster-general,  is  a  place  of  public  trust 
and  confidence,  touching  the  making  up  the 
accounts  of  the  receiver  and  paymaster-ga- 
neral,  and  the  adjusting  and  settline'.the  same 
with  the  auditor  of  the  imprest ;  these  words 
are  ver^  important;  and  U  will  be  for  ny 
lord's  direction  to  you,  whether  the  evidence 
that  has  been  given  of  this  place  of  accoua* 
tant  in  the  pay-office,  shows  it  to  be  a  place 
within  the  legal  import  and  description,  upon 
the  face  of  this  information. 

Gentlemen,  they  are  general  words,-r-va 
place  of  great  public  trust  and  confidence : 
the  law  is  more  correct,  and  unless  n^  kurd 
shall  tell  you,  that  this  place  of  accountant 
in  the  office  of  the  paymaster-general  is  of 
such  a  nature,  that  the  breach  of  the  duty  of 
it,  amounts  to  an  indictable  offence, — loeg 
leave  to  say,  that  it  is  not  a  place  within,  the 
meaning  of  this  information,  of  grealSpubltc 
trust  and  confidence.  To  explain  myself, 
and  for  his  lordship's  direction,  what  I  aim 
at,  is  this ;  I  do  not  believe  it  to  be  law,  that 
every  man,  in  every  public  office,  that  has 
relation  even  to  the  pubUc  money,  in.  every 
breach  of  his  duty  commits  an  offence  in- 
dictable ;  there  are  other  ways  of  pumshing 
that  man. 

Gentlemen,  I  ask  of  m;^  learned  friend,  to 
tell  me  in  what  book  of  criminal  law,  in  what 
adjudged  case,  he  finds  that  seneral  propo- 
sition f .  For  if  it  be  genenuly  tniey^  that 
every  man,  that  every  clerk,  that  every 
clerk's  clerk  in  office,  whenever  he  wilfully 
neglects  to  do  his  duty,  is  liable  to  an  in- 
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dictment,  it  is  astonishing  what  an  infinite 
number  of  the  subjects  of  tnis  kingdom  must 
be  comprehended  within  suob  a  kW)  and  it 
affects  them  aud  no  other  subjects  of  the 
kingdom,  in  the  manner  that  soldiers  are 
affected  by  the  mutiny-act;  there  is  a  severe 
law  that  hangs  over  the  heads  of  men  of  this 
description,  to  infinite  numbers,  if  it  be  law ; 
I  desire  not  to  be  misunderstCMod ;  I  do  not 
mean  to  contend,  that  the  law  of  England 
does  not  consider  the  situation  of  men  in 
offices,  and  does  not  ponish  them  for  a  breach 
•f  their  duty  in  their  office;  but  read  our 
books,  and  look  at  our  precedents,  and  tell 
me  upon  what  principles,  and  how  that  law 
is  confined.  Persons  of  high  trait  in  judicial 
offices,  if  they  purposely  oftend,  they  are 
liable  to  indictments;  they  are  liable  to  im- 
peachments; and  to  be  prosecuted  as  crimi- 
nals. Common  law  officers,  of  various  kinds, 
who  are  necessary  for  the  public  admi- 
nistnition  of  justice,  are  undoubtedly  liable; 
justices  of  the  peace,  who  pervert  the  duty  of 
their  offices,  uey  shall  be  punished  when 
they  thus  offend;  even  a  constable,  if  he 
dtfes  not  obey  the  warrant  of  a  justice,  shall 
Ibe  punished,  because  the  common  and  ori- 
ginal law  of  this  land,  has  known  these 
•ffices  from  ancient  time;  theyftre  created 
fcr  the  purposes  of  assi^tin^  public  govern- 
ment, and  it  is  upon  that  prmciple  tluit  they 
may  be  prosecuted  for  a  crimmal  offence, 
when  thev  wilfully  do  not  fulfil  their  duty. 
Neither  the  paymaster  nor  his  clerk,  the  ac- 
countant, nor  any  of  his  clerks,  come  within 
this  description.  The  paymaster  himself,  is 
a  modem  officer,  with  respect  to  the  points 
upon  which  1  now  speak,  created  within  about 
these  hundred  years; — ^where  do  we  read 
#f  him  in  our  books?  Where  do  we  read  of 
any  such  description  of  men,  that  by  the 
common-law  is  indictable  for  any  offence 
that  he  commits?  I  have  tasked  my  me- 
mory and  recollection,  to  go  back  to  what 
pre<^ents  can  be  found  upon  this  occasion; 
the  first  that  occurred  to  my  mind,  was  a  Mr. 
Lebeap,  who  certainly  was  prosecuted  for  a 
public  offence,  with  regard  to  public  money : 
It  struck  me  the  moment  I  recollected  it, 
that  that  proseaition  was  right,  and  clearly 
founded  in  law ;  for  the  history  of  Mr.  Leheup 
was  this;  he  was  appointed  and  named,  by 
special  act  of  parliament,  for  the  purpose  of 
receiving  subsoriptions  for  the  lottery  for  the 
purpose  of  purchasinjg  the  museum;  he 
abtued  that  trust,  fiw  &ding  die  tickets  bear 
a  premium,  he  got  a  parcel  of  sham  names, 
and  represented  them  as  the  names  of  real 
subscribers  and  contributors  given  in  to  him, 
by  which  means,  he  got  possession  of  the 
tickets,  and  sold  them  to  an  advantage;  I 
have  seen  the  information  that  was  filed 
against  him  (and  though  it  conaiists  of  a 
great  number  of  diffiwent  charges,  I  think 
nine,  at  least,  it  will  be  in  the  memory  of  hb 
lordship,  I  am  sure) :  it  turned  out  to  be  ex« 
acdy  at  I  smpeeledi  and  the  point  ia  the 


charge,  in  everv  one  of  the  coonts  in  that 
information  is,  that  what  he  did  was  oontraiy 
to  the  intent  and  meaning  of  the  act  of  par- 
liament that  created  the  offence,  and  whidi 
is  recited  in  the  information ;  and,  not  eon- 
tent  with  that,  in  each  count  it  is  included 
over  aeain,  in  manifest  vblatton  of  that  act 
of  parliament.    It  was  not  clear,  thSl  even 
in  tnat  sross  offence,  Mr.  Leheup  was  guilty 
of  an  o&nce  known  to  the  common  laws  of 
this  couttlry,  but  that  he  was  upon  liie  ata^ 
tute,  no  man  could  doubt    It  is  a  clear  prin* 
ciple  of  criminal  lawj.  that  if  an  act  of  parlia- 
ment commands  a  thine  to  be  done,  or  pro« 
hibits  it  to  be  done,  and  does  net  direct  a 
pecuniary  penalty,  or  a  particular  mode  of 
prosecution,  whoever  acts  contrary  to  that 
act  is  indictable;  Mr.  Leheup,  upon  that  oc- 
casion, clearly  acted  contrary  to  the  spirit  of 
the  act,  for  being  named  as  a  trustee  for  the 
public,  he  acted  for  his  own  benefit,  in  subver* 
sion  of  the  act  of  parliament.  Upon  the  ground, 
therefore,  of  being  appointed  by  the  act  of  par- 
liament, and  acting  airectlv  in  open  violation, 
of  it  (^ which  is  perpetually  repeated  in  the 
indictment),  it  was,  that  he  wa?  found  guilty. 
I  call  upon  the  knowledge  and  experience  of 
my  learned  friend,  the  solicitor-general,  to 
show  s)e  a  single  instance  of  a  prosecution*  of 
a  clerk  in  office,  by  way  of  information  or  in* 
dictment,  for  wilfiuly  omitting  to  do  his  dutv. 
Gentleman,  this  is  not^  and  it  is  fit  you  should 
attend  to  that  (and  vnth  great  submisaoii,  I 
hope  my  lord  will  do  it  too),  that  this  is  not 
a  crime  of  comoussion ;  here  is  nothing  done, 
nothing  executed,  nothing  perfected,  no  mis-i 
chief  done  to  the  public,  no  loss  whatever 
follows  firom  it    I  ask  ot  my  learned  firiend^ 
then,  if  he  cannot  produce  a  precedent  to 
tell  me  upon  what  principle  does  it  stand  ? 
Says  my  learned  friend,  no  man  can  doubt 
about  it ;  every  man's  understandixijg  must 
teach  him,  that  an  officer  in  the  public  office 
of  the  paymaster,  who  has  to  do  with  public 
accounts,  must  be  a  criminal  if  he  wilfoUj 
omits  to  do  his  dutv.  Why  must  he?  because 
it  strikes  you  to  De  a  Wktmg  thing. — ^Nume- 
rous are  the  cases  I  could  state  to  you,  that 
would  strike  a  man  infinitely  more,  concern- 
ing  which,  there  is  not  a  colour  to  say,  that 
they  are  indictable  ofiences.    It  is  not  \hika 
the  disapprobation  of  mankind ;  it  is  not  your 
saying  tins  thing  is  not  decent  or  proper,  ytm 
should  not  have  done  so,  that  makes  an  in* 
dictable  o&noe.    It  is  of  the  utmost  impor* 
tance  to  every  subject  of  this  country,  that 
somewhere  or  other,  he  should  be  iJ»leto 
learn  what  the  kw  u  upon  all  subjects,  but 
above  all  others,  upon  criminal  snlyeets. 
Again,  I  call  upon  my  learned  friend,  most  s^ 
riously,  to  state  to  me,  if  he  can,  a  precedent, 
a  principle,  a  line,  or  word,  that  is  to  be  found 
in  any  law-book,  upon  which  he  can  found 
the  l^^ality  of  the  {nresent  diarge.-*I  say  this 
for  my  lora's  direction,  not  tl»t  I  tauBmm 
that  even  this  evidence  proves  the  foct^inthe 
manner  in  which  it  is  chaiged  against  Mr« 
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Bemfaridge,  in  tba  pfeswiaccuatioii.    Th^ 
cli8i]ge  is  this;  tbiitl  it  being  his  duty  to  dis- 
okMe  these  items,  he  wiUiiUy  fwhich  is  the 
essence  of  this  and  of  every  otner  cnm^,  for 
no  Toan  can  oommtt  a  crime,  unless  his  will 
goes  whh  ity  and  he  knows  what  he  is  about : 
neibapSy  it  is  not  necessary  that  he  should 
Kpo^  that  in  point  of  law,  it  is  a  crimen  but 
lus  will  must  go  along  with  it^andhe  mnst  be 
oonscioos   at  the  tmie,   that   he  is  doing 
something  grossly  wrong)  concealed  them. 
Now  see  w&t  evidence  you  have  of  that,  the 
sloiy  stated  to  you  is  this:  lord  Holland  was 
s  great  public  accountant;  when  hb  lordship 
went  om  of  office,  and  still  when  he  diea, 
there  was  a  vast  account  with  the  public,  in 
the  omnmon  and  ordinary  course  of  the  ex- 
chequer; Mr.  Powell  alone  was  the  acting 
eseciitory  and  the  single  representative  of  lora 
HoUaod;  Mr.  Powell  was  in  a  very  oeculiar 
situatioci;  and,  gentlemen,  if  you  will  do  me 
the  &vour,  and  my  client  tne  justice  to  attend 
to  me,  I  am  persuaded,  from  that  peculiar 
dicumstance  of  Mr.  Powell's  situation,  you 
will  see  a  complete  excuse  for  the  present  de- 
fendant.   Mr.  Powell  had  been  accountant  in 
this  office    for   many  years,  he  was  now 
cashier^butthe  same  Mr.  Powell  was  likewise 
the  executor  and  representative  of  my  lord 
Holland;  now,  what  an  absurdity  would  it  be 
to  require  of  a  man,  who  was  himself  to  ac- 
count, and  who  was  better  able  to  make  out 
ti^  accouni  than  any  man  in  England,  from 
the  nature  of  his  office ;  what  an  absurdity  to 
require  lum  to  go  and  present  himself  to  a 
msn  to  de  that  business,  who  did  not  under- 
stand it  so  well  as  himself.    The  commission- 
en  of  the  treasury  thouaht  they  had  reduced 
Mr.  Bembridge  to  an  absurdity,  when  they 
asked  the  question,  whether  it  di^  not  occur 
to  him,  that  it  was  wrong  to  suffer  Mr.  Powell, 
because  he  was  the  person  accounting,  to  draw 
up  the  account?    Mr.  Bembridge  said,  it  did 
not  occur  to  him ;  he  would  not  tell  the  lords 
that  sat  at  that  board,  that  the  reverse  was 
what  occurred  to  him ;  but  to  any  man,  who 
understands  the  nature  of  this  office,  who 
would  advert  to  the  particular  situation  of 
Mr.  Powell  himself,  it  would  have  been  an 
absurdity,  if  Mr.  Bembridge  had  called  upon 
him,  to  permit  him,  Mr.  Bembridge,  to  do 
that  which  the  other  could  do  so  much  better. 
Gentlemen,  it  is  not  an  offence  charged  by 
the  present  information  the  taking  fees  for 
not  ooine  the  duty  of  the  office^  that  has  been 
frequent^  done ;  m  the  case  of^Mr.  Winning- 
ton,  his  representatives  chose  to  pass  his  ac- 
counts by  a  person  they  employed  themselves, 
the  accountant  received  fees  for  it,  and  it  never 
occuned  to  any  man,  to  prosecute  him  for  it ; 
but  that  is  not  this  prosecution.    There  was 
much  stronger  reason  that  Mr.  Powell  should 
be  permitted  to  draw  up  this  account ;  I  say, 
Mr.  Powell  had  a  right  to  do  it,  and  it  was 
not  in  the  power  of  any  man  breathing,  by 
any  law  in  existenc^to  compel  it  to  be  done 
by  any  Other  man.   This  b  a  dtrangie  idea  of 


its  being  the  duty  of  the  accountant,  in  this 
pay-offioe,  to  settle  the  accounts  of  an  ex-pay- 
master out  of  office,  or  a  dead  one  with  his  re- 
presentative. I  desire  to  learn  of  my  friends, 
what  law,  what  process  there  is  to  enable  him 
to  carry  this  into  execution ;  what  duty  -'can 
there  he  upon  that  officer,  who  either  may  do 
it  or  let  it  alone,  at  the  option  of  another  per- 
son ?  The  charae  is,  that  it  is  the  clear  and 
absolute  duty  of  the  office  of  an  accountant 
to  settle  the  accounts  of  the  paymaster,  and 
to  act  in  adjusting  them  with  the  auditor;  if 
this  isthe  ancient  course  of  the  exchequer,  there 
is  some  process  which  can  compel  the  psirty  to 
do  this;  where  is  that  process  from  the  ex- 
chequer that  can  call  Mr.  Powell,  or  any  body 
else,  to  come  before  the  accountant  of  the 
pay-office  to  settle  and  pass  his  account?  Is 
there  any  such  law  f  Is  there  any  such  pro- 
cess f  No ;  a  paymaster  and  his  representa- 
tive, like  every  other  accountant  for  public 
money,  is  obliged  to  account  with  the  ex- 
chequer, according  to  the  ancient  course  of 
it,  and  sdl  that  process  of  law  to  extort  an  ac- 
count from  those  who  have  public  money  in 
their  lumd,  must  come  from  the  exchequer, 
compelling  the  party  to  account  with  the  au- 
ditor. 

Gentlemen,  it  is  perfecUy  true,  that  it  has 
been  very  frequent,  in  point  of  fact,  for  tha 
accountant  in  the  paymaster's  of&ce,  to  assist 
in  making  up  and  adjusting  the  accounts  of 
ex-paymasters^  but  it  does  not,  therefore, 
fpllow  that  it  IS  their  duty  to  do  it ;  why  the 
thing  has  happened,  is  very  easily  accounted 
for ;  they  are  the  best  judges  of  this  kind  of 
account;  they  can  do  it  quickest,  they  are  the 
most  able  at  it,  and,  therefore,  it  happens, 
that  nineteen  times  in  twenty,  for  what  I 
know,  if  it  could  be  traced  so  far  back,  the  ex- 
paymasters,  or  their  representatives,  have  ap- 
Elfed  to  the  accountants  to  do  this  for  them  ; 
ut  tliey  may  do  the  reverse  if  they  think  pro- 
per. I  take  the  liberty  to  say,  that  it  was 
law,  till  altered  by  an  act*  that  has  passed 
only  this  session,  that  a  paymaster,  upon  go- 
ing out  of  office,  or,  if  be  was  dead,  his  re- 
presentative, had  a  right  to  take  every  book, 
and  every  scrap  of  paper  that  would  serve  to 
make  up  his  account,  away  firom  the  pay-of- 
fice, to  his  own  closet.  I  will  go  farther ;  I  will 
state  a  case,  and  put  it  in  the  form  of  law. 
If  the  representative  of  a  deadpaymaster  had 
got  hola  of  a  book  in  the  office  which  con- 
tained only  his  accounts,  and  was  going  out 
at  the  door  with  it,  and  the  then  paymaster 
was  to  run  afler  liim,  and  say, '  Sir,  I  want  that 
'  book,  it  is  mine ;'  *  no,'  says  the  other,  *  it  is 

*  See  Stat.  83  Geo.  3.  c.  50.  intituled, "  An 
act  for  the  better  regulation  of  the  office  of  the 
paymaster- general  of  bis  majesty's  forces,  and 
the  more  regular  payment  of  the  army;  and  to 
repeal  an  act  made  m  the  last  session  of  par* 
liament,  stat.  S2.  Geo.  3.  c.  81,  intituled  <  An 
act  for  the  better  regulation  of  the  office  of 
paymaster-general  ot  his  majesty's  forces.' '! 
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*  mine,  I  have  a  right  to  make  use  of  it ;'  if  the 
paymaster,  in  office,  were  to  snatch  that 
book  and  take  it  away,  I  take  the  liberty  to 
say,  that  the  representative  of  the  paymaster, 
ont  of  office,  might  bring  an  action  of  trover 
for  it ;  it  is  his  absolute  property;  why,  gentle- 
men, it  is  the  means  or  his  doing  that  which 
the  law  says  he  is  bound  to  do ;  the  man  who 
receives  monev,  must  account  with  the  ex- 
chequer ;  shall  he  leave  all  his  vouchers,  all 
his  bdoks,  which  enable  him  to  make  up  that 
account,  in  the  hands  of  any  man  ?  Such  an 
absurdity  requires  stronger  proof  than  any 
that  has  been  adduced  to  day ;  *  O ! '  say,  the 
rentlemen,  *  Mr.  Bembridge  has  admitted 
that  it  is  so.*  It  has  escaped  me,  if  Mr. 
Bembridge  has  admitted  that  it  was  the  duty 
of  the  accountants,  whether  they  would  or 
not,  to  pass  the  accounts  of  the  ex-paymas- 
ters; he  has  said  they  make  up  the  accounts ; 
in  fact,  they  do  so ;  and  I  have  accounted  to 
YOU,  rationally,  I  trust,  and  fairly,  how  that  I 
happens ;  but  I  say,  it  cannot  be  their  duty, 
unless  it  be  in  thetr  power  to  enforce  it,  and 
my  learned  friend  will  tell  you,  if  there  be  any 
process  of  law  to  compel  that. 

Now,  gentlemen,  permit  me  a  word  or  two 
more  to  tl>at  which  ifi.the  essence  of  this,  and 
and  of  every  crime;  and  that  is  the  wilful- 
ness of  this  concealment  by  Mr.  Bembridee. 
As  to  the  wilfulness,  you  will  recollect  the 
story,  and  understand  it.  Mr.  Powell,  the 
representative  of  lord  Holland,  is  to  account 
for  great  sums  of  money,  delivered  into  the 
possession  of  lord  Holland,  for  the  public  use; 
when  he  is  called  upon  to  do  it,  he  delivers  in 
two  books  to  the  auditors  of  the  excheguer, 
one  of  which  is  called  the  final  account ;  Now 
it  is  necessary  here  that  I  should  beg  your 
attention,  lest  you  should  be  misled,  as  the 
public  has  been,  very  much,  by  the  abuse  and 
jnisimdcrstanding  of  that  phrase,  *  final  ac- 
count ;'  and  to  do  iustice  to  my  fi*iend  the 
solicitor-general,  he  nas  stated  it  so ;  if  *  final 
account'  means  (which  it  certainly  does)  no 
more  than  the  last  book  of  accoimt ;  that  is, 
I  bring  here  my  Itist  book  of  account,  which 
comes  down  to  Michaelmas,  1765,  which  is 
the  close  of  my  account ;  in  that  sense  it 
is  a  final  account;  but,  if  it  is  meant  to  be 
said  to  you,'  as  it  has  been  published  all 
over  the  wprld,  in  all  the  newspapers,  that 
the  account  was  *  finally  closed,'  it  is  perfect 
nonsense ;  and  then  the  clerks  in  the  office 
are  wiser -than  all  the  world ;  they  think,  be- 
cause there  is  ii^  penciled  balance  stnick,  it  is 
a  final  account.  Now,  I  ask  you,  gentlemen, 
if  you  do  not  reason  the  contrary  way ;  that 
because  it  was  written  in  pencil,  it  was  not  a 
final  account;  it  was  written  in  pencil,  be- 
cause it  was  liable  to  be  altered  ;  mdeed,  the 
witnesses,  on  the  part  of  the  prosecution,  have 
sdd  it  was  not  a  finally  closed  account,  and 
they  liave  told  you,  as  the  truth  is,  that  their 
accounts  were  never  considered  as  a  finally 
closed  account,  till  the  party  himself,  who  is 
the  acting  persoD;  has  set  his  name  to  it,  and 


sworn  to  the  truth'  «f  it.  Now,  then,  let  ua 
see  the  offence  of  Mr.  Bembri^;  it  cooMiw 
in  this;  Mr.  Powell  had  delivered  in  mttmy 
books  of  accounts ;  he  had  omitted  seiieral 
articles,  amoirating,  I  cenfess,  to  a  large  sum  j 
Mr.  PoweH  might  have  inserted  them,  Mr« 
Powell  ought,  if  you  please  (I  will  go  so  fiir% 
to  have  inserted  them  berore ;  Mr.  Bem- 
bridge knew  that  they  ought  to  have  been 
inserted  before,  and  Mr.  Bembridge  did  n<yft 
turn  a  spy,  and  go  and  tell  the  auditor  that 
his  predecessor  at  his  office,  Mr.  Powell,  m* 
tenacd  to  commit  some  offence ;  for  if  Mr. 
Bembridge  had  been  base  and  mean  enough 
to  feel  it  a  duty  to  make  some  information 
upon  the  subject  (but  how  can  a  man  feel 
such  a  conduct  to  be  his  duty,  which  he 
would  spurn  at  the  idea  of}),  if  he  had  been 
ever  so  willing  to  make  a  charge  agunst  Mr. 
Powell,  he  could  not  have  put  it  with  any 
colour  of  truth,  in  any  other  form  thm  this^ 
to  my  lord  Sondes :  I  believe  Mr.  Powell  in-^ 
tends  to  commit  some  offence,  some  fraud 
upon  the  public ;  why  ?  Because  he  has 
omitted  to  insert,  in  the  proper  place,  a  great 
number  of  articles,  amounting  to  a  large  sum 
of  money;  I  believe  he  means  to  close  his 
account,  finally,  without  doing  it; — that 
would  have  been  Mr.  Bembridge's  charge; 
and  for  not  having  that  triffing  merit  it  is, 
that  he  is  prosecuted.  What  a  figure  would 
Mr.  Bembridge  have  cut  in  the  world,  when, 
in  point  of  fact,  it  turned  out  that  the  sus- 
picions were  false,  for  that,  in  truth,  Mr. 
Powell  did  insert  this  ?  *  O !'  says  my  learned 
friend,  <  he  did  not  do  it  voluntarily ;  the  ac- 
tivity of  the  then  lords  commissioners  of  th<ft 
treasury  frightened  all  the  world,  and  brought 
them  in.*  Gentlemen,  it  may  be  so,  for  an^ 
thing  that  1  know ;  but  do  you  make  a  crimi^ 
nal  charge,  not  aeainst  Mr.  Powell,  but 
against  Mr.  Bembricfge,  for  not  telling  of  Mr. 
Powell  ?  It  would  be  too  hard  to  take  that  for 
granted,  and  the  whole  fault  of  Mr.  Bem- 
bridse  seems  to  be,  that  he  was  not  too  for- 
ward to  tell  tales,  and  to  create  suspicions 
which  were  not  founded  in  facts.  It  is  not 
necessary  for  the  government  of  this  country 
to  be  carried  on  by  a  generation  of  spies  and 
informers ;  it  is  not  the  spirit  of  an  English* 
man,  and  I  trust,  you,  gentlemen,  who  are  so, 
will  make  due  allowance  for  that.  Will  yoii 
suffer  a  man  to  be  convicted  of  a  crime  for 
not  doing  that,  which  if  he  had  done,  all  man- 
kind must  have  hooted  and  hissed  him  for 
doing  ? 

Now  a  few  words  as  to  the  wilfulness  of  it. 
It  must  be  wilful,  say  they,  because  he  was  in 
the  pay-office,  because  it  appeared  in  the 
books,  and  he  must  know  it.  Is  that  the 
foundation  of  the  criminality }  Is  that  the  es- 
sence of  the  crime  ?  Is  it  because,  receiving 
monev  of  the  public,  he  knew  of  something 
that  he  might  have  disclosed,  and  did  not? 
If  so,  my  fnend  will  have  enough  to  do  with 
informations,  for  they  ought  to  file  criminal 
inlbrmalaons  against  'every  man,  fiiom-top  46 
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of  the  #i&cey  who  can  read,  and  has 
access  to  these  books;  which  forniahas  this 
obamrBtioDy  that  H  cannot  rationally  be  con* 
ceive^  that  Mr.  Bembri^  neant  any  aua- 
chief  IB  tl^,  for  he  must  Enow,  if  he  had  any 
comiDOD  scffise^  that  it  was  an  absolute  in^ 
yoaatbilrty  to  keep  the  secret ;  if  he  did  not 
intend  le  keen  the  secret,  the  crime  is  t»- 
nished  in  Ws  business;  *■  but,  no/  thev  will 
say,  '  the  crime  has  once  existed ;  and  if  I 
can  fiod  a  man  who  has  committed  a  crhnc. 
thouj^there  is  an  end  of  it,  and  it  has  had 
BO  ^feet  at  all— the  crime  is  complete,  and  I 
have  a  right  to  punish  it  at  any  time  ;*  for 
the  ably  way  in  which  tliey  can  make  this  an 
ofience,  is,  that  Mr.  Bembridge  kept  it  back, 
when  he  ought  to  have  disclosed  that  he  had 
reason  to  suppose  a*  crime  was  meditated  by 
Mr.  Powell. 

Gentlemen,  I  beg  you  will  distin^ish  be- 
tween the  situation  of  Mr.  Bembridge  and 
Mr.  PoweU;    Mr.  Bembridge  has  nothing  to 
do  with  the  pubKc  money ;   be  was  not  inte- 
rested in  this,  and  was  not  advantaged  by  it 
at  all;  if  there  was  a  fault,  a  monstrous  crime, 
as  the  solicitor-general  has  stated,  that  un- 
happy man,  whose  name  has  been  mentioned 
so  often,  has  pronounced  and  executed  a  sen- 
tence upon  himself,  severer  than  the  law 
eould  inflict;* — there  is  a  sacrifice  to  public 
clamour,  for  it  was  so  at  that  time.     If  Mr. 
Powell  had  been  in  existence  to  answer  for 
his  crime,  a  prosecution  against  Mr.  Bem- 
bridge, hy  the  attorney-general,  would  not 
have  been  thought  of,  for  that  mere  colour  of 
a  crime,  for  more  than  colour  there  is  not.  As 
to  withholding  it,  if  you  suppose  the  great 
olject  and  design  of  Mr.  Bembridge  was  to 
keep  thi?  secret,  he  would  have  said,  when 
the  mquiry  was  made  of  him,  *  I  know,  posi- 
tivelv,  there  are  no  more  articles;'   if  his  ob- 
ject had  been  to  have  kept  it  secret,  would  he 
have  directed  them  'to  the  man  who  would 
^sclose  it — wh(»  ultimately  must,  and  who 
did  disclose  it?  But  at  the  time,  I  think,  in 
November,  when  the  clerks  were  worked  up 
to  a  little  more  diligence  than  they  had  been 
before,  in  the  auditor^s  office,  they  go  to  Mr. 
Bembridge  about  it;  says  he,  *  I  know  of  no 

*  In  the  Oeneral  Advertiser  of  May  S8th, 
178S,  is  the  following  paragraph : 

John  Powell,  Esq, 

**  Monday  night.  May  2G,  a  very  respectable 

ar,  summoned  by  the  coroner,  sat  upon  the 
y  of  John  PoweU,  esq.  at  his  house  in 
Bennet-street,  8t.  James's,  who  that  morning 
had,  through  extreme  depression  of  spirits 
and  despondency,  put  an  end  to  his  unhappy 
life ;  when  it  appeared,  upon  the  clearest  evi- 
dence, given  by  Mr.  Rigby,  Mr.  Borkc,  Mr. 
Woodhouse,  and  divers  other  witnesses,  that 
the  deceased,  since  the  time  of  his  examinar 
tion  before  the  lords  of  the  treasury,  has  been 
generally  in  a  state  of  insanity.  The  jury 
unanimously  brought  in  their  verdict  lunacy.'' 
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more,  I  can  tell  you  of  no  vaortf  oo  to  Mr. 

Powell;'  and  the  witnesses  say,  mm  that 
period,  their  constant  intercourse,  from  time 
to  time,  was  with  Mr.  Powell  and  nobodji 
else.  Then,  in  November,  Mr.  Bembridge 
was  not  so  forward,  as  a  spy  and  an  informer^ 
as  he  oucht  to  be  in  pomt  of  law;  but  he 
says,  apfSy  to  my  principal,  Mr.  PoweU,  I 
have  nothing  to  do  with  it;  and  that  was 
true,  Mr.  Powdl  was  the  acting  man,  he  was 
making  up  his  accounts ;  I  asked  the  quea* 
tion,  whether  Mr.  Powell  did  not  succeed  to 
be  cashier,  after  he  quitted  the  office  of  ac- 
countant ?  the  answer  was,  and  tlie  foct  is 
clear,  that  he  was  so,  and  spent  many,  a:iany 
hours,  every  day, at  the  office;  the  conse« 
quence  of  that  was,  that  all  these  books  must 
be  there ;  they  were  in  his  custody,  seen  by 
Mr.  Bembridge ;  Mr.  Bembridee  assisted,  if 
you  please,  with  all  my  heart ;  but  Mr.  Bem- 
bridge, upon  that  occasion,  not  being,  libat 
acccTuntants  frequently,  in  fact,  have  been,-^ 
but  Mr.  PoweU  himself  carried  on  the  ac- 
count; Mr.  Bembridge  was  not  interested 
with  the  passing  of  this  account ;  if  for  a  mo* 
ment,  a  day,  or  a  month,  he  assisted,  there 
was  an  end  of  it  in  November,  and  then  he 
refers  you  to  Mr.  Powell,  who  was  himself 
passing  his  own  accounts. 

Gentlemen,  under  this  circumstance,'  for 
Ood*s  sake,  where  is  the  mischief  done  to  the 
public  ^  where  is  the  obstinate  wilfulness  that 
IS  to  compose  this  crime  f  He  had  not  the 
money;  he  could  get  nothing  by  it ;  nobodv 
could  state  the  manner  in  which  he  was  id- 
vantaged;  and  at  this  moment,  the  whole 
business,  with  respect  to  the  public,  stands  in 
the  situation  in  whidi  it  did  a  dozen  years 
ago,  with  respect  to  the  payment  of  the  mo- 
ney ;  for  though  it  turns  out  that  Mr.  Powell 
has  now  acknowledged  that  there  is  a  debt 
due  to  the  public  of  upwards  of  a  hundred 
thousand  pounds,  part  of  which,  this  addi- 
tional 48,000/.  is, — it  is  not  paid,  but  I  can 
tell  you  that  it  is  perfectly  secure ;  and  even 
this  miserable  Mr.  Powell,  whose  character 
has  been  so  reflected  upon  (I  know  it,  for  I 
have  seen  the  accounts,  that  there  is  a  hun- 
dred and  odd  thousand  pounds  that  is  a  ba- 
lance due  t6  the  country,  though  it  standft 
upon  perfectly  as  good  security  as  anv  in  this 
kingdom) ;  Mr.  Powell  has  never  altered  it, 
for  it  stands  upon  the  same  mortgages,  and 
the  same  ample  security,  of  every  kind, 
exactly  as  it  did  in  lord  Holland's  life-time.' 
What  has  been  the  suggestion  against  this 
wretch }  why,  that  he  was,  all  along,  cheating 
the  public,  and  keeping  back  this  account 
for  the  sake  of  making  advantage  of  money, 
and  turning  it  to  his  own  purposes ;  it  is  im- 
possible :  it  cannot  be  so :  it  is  out  upon  the 
same  securities  and  mortgage  (I  repeat  it 
again)  that  it  existed  upon  in  the  time  of  my 
lord  Holland ;  he  had  not  had  it  in  his  pocrket, 
he  could  not  plav  with  it,  nor  did  he.  To 
advert  still  to  the  point — ^Mr.  Bembridee 
wilfully  assisted  in  this  eoneeahnen^  for  the 
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flake  of  a  man  who  could  get  nothing  more 
by  it  than  he  did ;  Mr.  Powefi^  in  fact,  biought 
it  forwards.    Let  me  now  consider  of  it  (with 
a  view  to  my  lord's  direction  to  you)  again, 
what  sort  of  an  offence  tins  is,  in  another  way 
of  considering  it;  I  have  stated  to  you,  and 
trust  I  have  satisfied  you,  tha^  at  the  utmost, 
this  was  an  intent  to  commit  an  ofience ;  I 
lake  die  liberty  to  lay  it  down  as>  clear,  indu- 
bitable law,  thkt  an  intent  to  commit  an  of- 
fence, unless  that  offence  be  treason,  is  no 
crime  by  the  law  under  which  we  live,  and 
by  which  we  are  governed.   If  Mr.  Powell 
intended  to  seccete  this  from  Uie  public,  and 
'ilbt,  Bembridge  meant  to  assist  him  in  it,  his 
offence  could  not  go  fiuther  than  the  principal 
in  this  sort  of  thing,  for  it  was  but  intention, 
which  intention,  in  feet,  was  not  carried  into 
execution.     I  desire  to  know,  what  colour 
^ere  is  to  say  (if  it  was  in  proof)  to  you, 
that  this  is  an  offence  criminal  and  indictable 
by  the  common  law  of  this  country.    *  O ! 
but,*  it  will  be  said,  ^  Mr.  Bembridge  stands 
IP  a  peculiar  situation,  he  is  to  do  his  duty 
correctly ;  if  he  omits  any  part  of  it  wilfully, 
that  omission  is,  in  efiect,  a  positive  crime.' 
I  know  that  is  the  way  in  which  my  learned 
fiiend  will  talk  to  you  by-and-bv;  dutt  is 
measuring  strapgely  indeed ;  if  that  should 
l»e  conce£d  to  be  law,  it  is  a  very  severe  one, 
and  where  men  prosecute  u|x>n  a  severe  kw, 
It  behoves  them  to  have  their  evidence  com« 
plete  and  decisive;  if  the  execution  of  the 
law  is  severe  in  itself,  you  ought  to  be  per- 
fectly satisfied,  before  you  convict,  that  you 
have  facts  and  evidence  which  ^rove  the 
crime  beyond  all  doubt.    Now,  as  I  have  said 
60  often,  and  cannot  repeat  it  too  often,  it  b 
the  design  of  the  party,  the  wilfulness^  that 
constitutes  this  oftfence,  and  unless  you  are 
perfectlv  satisfied  hy  the  circumstances,  that 
It  was  aosolutely  wilful  and  designed,  there  is 
not  a  colour  to  convict  Mr.  Bembridge  of  this 
charge.    It  is  contended, — ^and  it  may  be  so, 
for  what  I  know, — ^it  may  be  my  lord's  opi- 
nion, and  youn,  when  you  come  to  give  your 
verdict, — ^that  it  is  the  dxtty  of  the  accountant 
of  the  pay-office,  to  pass  tnese  accounts ;  but 
the  essence  of  thie  offence  is  the  wilfulness  of 
the  omission;  it  pusht  to  appear  to  you, 
therefore,  beyond  all  doubt,  that  Mr.  Bern- 
bridge  knew  and  thought  it  to  be  the  duty  of 
his  office.    Can  you,  afler  the  evidence  that 
)ias  been  given,  conceive  that  he  was  con- 
vinced  that  it  was  the  duty  of  his  office,  when 
the  officers  from  the  auditor's-office,  wnich  is 
the  proper  place  to  compel  the  making  up 
this  account  tell  you,  that  when  they  applied 
to  him,  he  refers  wem  to  Mr.  Powell  himself? 
Now,  some  of  these  eentlemen  have  been 
acquainted  with  the  office  thirty-six  years; 
did  not  one  of  them  say,  *  what,  Mr.  Bem- 
bridge, would  you  send  us  to  Mr.  Powell  to 
make  up  and  rass  his  own  accounts  ?'— No. 
— From  Mr.  Bonbridee's  acts,  at  the  mo- 
ment, it  b  plain  he  cud  not  consider  it  as  a 
pan  of  his  duty,  but  referred  them  to  his 


princiMl;  Mr.  Hughes  and  Mr.  Wiggleswortb 
conceded  to  it,  for  away  they  go,  and  firoia 
that  time  to  this  momenL  they  nad  no  inter- 
course with  Mr.  Bembriqge  at  all;  but  tfiis 
has  been,  all  of  it,  extorted  at  a  boiud  of 
commissioners  of  the  treasury,  from  ^e  de- 
fisndant  himself.    It  might  be  their  duty;  I 
dare  say,  they  had  nothmg  but  public  views 
in  it;  they  aimed  not  at  particular  men  or 
thinss;  all  persons  of  a  certain  description, 
you  know,  never  cast  their  eye  upon  any  thing 
of  that  sort.    I  will  admit,  if  you  please,  that 
it  was  perfectlv  proper  to  make  the  inquiry 
far  the  sake  of  the  public,  and  for  the  sake  of 
compelling  the  payment  of  the  balance;  but 
can  you  conceive  that  it  becomes  commis- 
sioners of  the  treasurv,  if  in  the  oourae  of 
inquiries  of  that  kind  of  pursuing  money, 
thejr  stumble  and  kick  up  a  crime,  to  send 
their  clerk  to  give  evidence  of  this  ?   I  have 
no  difficulty  to  say,  that  I  cannot  conceive 
that  it  was  either  necessary  or  becoming.    If 
they  were  in  the  prosecution  of  the  money, 
let  them  make  use  of  any  thing  that  they 
think  proper  to  that  end;  but  Siat  sort  o€ 
inquiry  and  examination  anpearing  to  aim  at 
one  tlung,  and,  in  truth,  looking  after  another, 
in  my  ap[ffehension,  does  honour  to  no  men^ 
let  their  characters  and  stations  be  what  they 
will;  but  if  they  will  descend  to  give  the  ev^ 
dence,  we  must  consider  it.  Now,  gendemen, 
what  is  it  that  Mr.  Bembridge  says  ?•— I  suf. 
feredMr.  Powell  to  pass  his  own  account;  and 
can  you  conceive,  when  Mr.  Bembridge  gave 
that  answer,  that  he  thought  he  was  accusing 
himself  of  a  crime,  whoever  the  commis- 
sioners of  the  treasury  were  aiming  at  upon 
that  occasion  ?  Mr.  Bembridge  is  not  a  fool ; 
I  claim  that,  therefore,  as  evidence  for  tiiie 
defendant;  he  answers  the  questions  at  onc^ 
and  states  the  &ct.    Consiaer  his  situation  ; 
had  he  been  conscious  of  any  crime  or  offmce, 
would  he  liave  been  so  ready  to  answer  the 
question  ?  he  made  no  difficulty  to  tell  theoi 
all.    It  is  necessary  for  ^ou,  therefore^  under 
the  circumstances  of  this  case — in  tne  first 
place,  to  decide  firom  the  whole  complexion  of 
It,  whether  you  are  satisfied  that  this  was  a 
wilful  concealment  of  this  transaction,  which 
was  for  a  time  wrongs  but  is  followed  by  no  ill 
consequences.    It  will  be  for  my  lord  to  tell 
you,  whether  I  am  right  in  the  law  I  have 
taken  the  liberty  to  lay  down  for  his  lordship's 
consideration ;   I  am  not  ashamed  of  it,  I  am 
serious  in  it,  and  it  does  not  misbecome  an 
advocate,  nor'does  it  nusbeoome  a  subject  of 
this  country  to  say,  that  it  is  of  the  utmost 
importance  to  every  individual  in  it,  that  the 
criminal  law  of  the  country  may  be  known  and 
traced,  and  that  it  may  be  found  somewhere. 
I  say  this  law  is  to  be  found  nowhere,  and  I 
have  a  right  to  say  it,  for  unless  my  friend 
can  show  it  has  been  determined  by  some 
court  of  law,  or  is  to  be  fi)und  in  some  book 
of  authority  upon  the  nilnect  of  criminal  law, 
I  have  a  right  to  say  there  b  no  such  law, 
and  I  am  satisfied  that  you  will  not  find  a^y 
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principle  er  precedent  of  the  kind.  Gentle- 
neo,  I  will  eiamine  witnefltes,  who  knew  the 
nature  and  practice  of  this  office  for  many 
jwn  r  they  will  tell  you  wluit  the  business  of 
the  accountant  is,  and  it  certainly  is  very  great 
■ad  eatenaiTe;  they  will,  however,  state  to 
you,  particularly^  the  points  which  are  his 
dutr,  and  they  will  tell  you  that  they  never 
tmdmtood  that  this  was  his  duty,  but  that,  in 
truth,  it  was,  as  I  have  contended  that  it 
must  in  point  of  common  sense  and  law  be, 
that  the  party  accounting,  may  either  make 
the  account  out  himself,  or  employ  any  per« 
son  he  thinks  proper  to  (k>  it  for  him;  tnatis 
a  strong  proof  of  it  in  the  case  of  Mr.  Win- 
nincton's  representative;  he  gives  the  account 
to  Mr.  Ban^iam,  the  deputy-auditor,  and 
gh^es  the  pay-office  the  go-by;  hechooseshis 
man,  but  did  the  paymaster  interfere  ?  No. 
Oh !  bat  he  took  an  allowance  ibr  it,  and 
that  is  to  be  clear  evidence  that  he  did  his 
duty.  Gentlemen,  I  acknowledge  that  taking 
fees  is  evidence,  that  there  is  a  duty  for  it, 
but  that  is  not  the  crime  that  is  imputed  to 
the  present  defendant.  This  is  not  an  infor- 
mation apdnst  him  for  not  doing  the  general 
duty  of  his  office,  and  yet  the  essence  of  the 
crime  is  what  I  have  already  mentioned  to 
youy  that  it  was  a  wilful  conceument,  in  point 
of  ftcL  I  trust,  upon  tlie  circumstances  of 
the  case,  from  the  evidence  I  shall  produce, 
yoQ  will  he  convinced  it  is  not  the  duty  of  the 
acooontant ;  you  will  have  good  reason  to 
think  that  Mr.  Bembridge  so  apprehended  it; 
it  will  not  stand  on  your  being  told,  whether 
it  Was,  or  was  not  his  duty,  but  you  will  see 
every  reason  to  think  he  did  not  appreh^  it 
to  be  his  duty. 

Gentlemen,  you  observe  this  is  the  case  of 
a  nan  who  gets  nothing  by  it,  who  does  not 
touch  the  money  at  all,  and  if  there  be  any 
thing  vrrong  in  his  conduct,  it  is  only,  at 
most,  an  intention  to  commit  an  ofience, 
which,  in  point  of  fiict,  never  was  committed. 
This  is  the  nature  of  the  case,  which  I  have 
lo  lay  before  you.  I  trust,  that  neither  in 
point  of  fact,  have  they  made  out  a  case  upon 
this  record,  and  if  they  have,  I  submit  to  his 
knUup,  that  in  point  of  law,  it  is  not  an  of- 
lience  lor  whicji  an  information  would  lie. 

EvinsvcB  poa  thb  Dbfehdavt. 

T%amM  Banghamf  esq.  sworn. — Examined  by 

Mr.  Scott, 

You  are,  I  understand,  employed  in  the 
pay-offioe  ? — ^Yes;  I  am. 

now  long  have  you  been  employed  in  that 
office  ?— Thirty-three  years. 

What  is  your  office  now?— Ledger-keeper. 

Are  you  acquainted  with  the  duties  of  the 
office  of  sooountant-general  ?— Of  the   ac- 


^ill  yoQ  be  so  good  as  to  state  to  the  Court 
what  are  the  duties  of  that  office?— I  take  the 
duties  of  the  aooomtant  of  the  paymaster- 
£Qienl's  office  to  be— to  state  and  settle  the 
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accounts  of  all  regiments,  troops^  and  conP 
panics,  in  the  pay  of  Great  Britain ;  to  settb 
and  state  the  accounts  of  all  the  deputy  pay- 
masters that  are  employed  abroad  by  the  nay* 
niaster-general ;  to  state  the  pay  and  cloir- 
ings  of  ail  the  g9rrisons  at  home  and  abroad  ; 
to  settle  and  correspond  with  all  the  deputy* 
paymasters  likewise  abroad ;  to  eiamine  all 
their  accounts ;  to  check  ail  receipts  that  are 
made  out  for  the  general  and  staff-officers  ia^ 
Great  Britain  and  North  America,  and  to  see 
that  the  deductions  taken  therein,  are  proper  ; 
to  examine  and  state  the  account  of  eztraor* 
dinaiy  services  every  year ;  in  short,  the  ac* 
countant  of  the  paymaster-general's  office  has 
the  inspection  oi  the  whole,  the  bu^ness  en* 
tirelv  lies  upon  him. 

What  is  the  duty  of  the  acoountanL  with 
respeet  to  making  up  the  accounts  of  pay- 
masters who  are  out  of  office  9—1  really  b^ 
lieve  it  is  entirely  at  bis  own  option  whether 
he  will  or  will  not  do  it. 

Have  you  always  understood  that  to  be  so  ? 
—I  have. 

What  fact  is  the  reaaok  of  your  believing 
that  it  is  at  the  choice  of  the  paymaster  to 
employ  whom  he  pleases?— I  will  mention 
one  circumstance;  it  was  before  I  was  in 
office,  to  be  sure,  and  that  was  witii  regard  lo 
Mr.  Winnington's  account. 

Mr.  Sol,  &e».  The  witness  cannot  slate 
that,  as  of  his  own  knowledge. 

Mr.  Bangham,  The  deputy-auditor,  who 
made  up  the  account,  was  a  relation  of  mine, 
he  was  emploved  by  Mr.  Ingram,  who  was 
the  executor  of  Mr.  Winnin^on. 

Lord  Mof^field.  It  is  nothing  of  your  own 
knowledge  ? — tio. 

Then  do  not  say  any  thing  that  is  not  of 
your  own  knowledge. 

yLx.  Scott.  Did  you  know  Mr.  NichoU  ?-.! 
did. 

Do  you  know  of  his  being  employed  in 
making  up  the  accounts  of  an  ex-paymaster? 
— ^I  do ;  he  was  employed  in  making  up  the 
accounts  of  the  late  lord  Chatham. 

What  was  Mr.  NichoU  ? — ^Accountant  in  the 
paymaster-general's  office ;  Mr.  Nicholl  died  ; 
Mr.  Sawyer  was  then  cashier  in  the  paj- 
master-eeneral's  office ;  when  Mr.  NicnA 
died,  Mr.  Sawyer  was  employed,  and  Mr. 
Sawyer,  I  believe,  employed  Mr«Lamb  as  the 
principal  person  to  assist  him  in  making  up 
those  accounts  of  my  lord  Chatham. 

And  Mr.  Sawyer  was  not  accountant  at  tba| 
time?-— No;  cashier. 

Do  you  know  Mr.  Bembridge  ?— I  do. 

What  is  his  eeneral  character? — I  never 
heiurd  any  ill  of  nim,  never ;  he  is  a  very  ho- 
nest,, good  officer. 

How  long  have  you  known  him?—*Iwas 
in  the  office  before  him  some  years ;  I  have 
known  him  ever  since  he  has  been  in  the  o^ 
fice,  and  he  has  been  a  very  able  man,  in 
eveiy  department  he  has  been  in. 

He  is  an  honest,  good  officer  ?— Yes ;  I 
never  beard  any  objectipa  to  him. 
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Crawfurdy  esq.  sworn. — E^anuned  by 

Mr.  Erskine, 

'  I  believe  you  have  been  in  the  pay^oiffiee 
for  many  years  ? — Ever  since  November, 
1761. 

In  what  situatiott  there  ?^-Iii  diffisrent 
utuatioDS. 

What  situation  have  yo«  ^oow  ?'>*<]lashier  of 
half-pay. 

Yo<i  must,  of  course,  be  acqminted  wilh 
the  different  offices  of  that  deiMrtment.  Do 
you  know  the  nature  of  the  omoe  of  aocoun* 
taat  ?-^I  <do ;  I  have  some  memorandums 
heie,  if  you  will  permit  me  to  refer  to  them. 
[Hefen  16  his  memorandums.]  I  consider 
the  duty  of  accountant  of  ttie  pay-^fiice  is,  to 
eaiunine  and  state  the  accounts  of  the  several 
ganisons  at  home  and  abroad,  and  to  see  that 
ttie  proper 'd^uctions  are  made ;  to  examine 
and  state  the  daims  of  the  sevemi  ^eneml 
and  staf&oflicers,  and  officers  of  hospitals  at 
home  and  abroad,  and  to  see  that  the  proper 
deductions  are  made  therein ;  to  examine  and 
state  the  account  of  the  army  extvaordinanes 
that  annually  occur ;  to  settle  the  several  re- 
mittances to  be  made  to  the  paymasters 
Abroad ;  to  examine  the  accounts  of  the  se- 
veral deputy  paymasters ;  to  examine  eveiy 
memorial  and  report ;  to  do  the  oifidal  cor- 
cespondence  in  general ;  and  he  has  the  ge- 
neral superintenoence  and  direction  of  me 
office. 

Do  you  know  what  is  his  duty,  if  he  has 
fmy  duty  at  all  of  that  sort,  relative  to  the  ex^ 
paymaster's  accounts? — I  always  have  under- 
stood that  the  making  up  of  the  ex-paymaster's 
accounts  rested  with  himself  or  his  personal 
representative— if  dead,  to  put  his  accounts 
in  what  hands  they  pleased. 

Did  you  ever  conceive,  from  any  observa- 
tion you  have  ever  made  upon  the  accoun- 
tantVofiice^  or  any  thing  you  have  ever 
icnown  of  it,  that  he  can  compel  the  ex- 

fftymaster  to  bring  in  his  accounts  before 
im  to  be  settled  ? — I  have  never  thought  so. 

How  long  have  you  been  acquainted  with 
Mr.  Bembridge? — ^He  was  abroad  when  I 
-came  into  the  office ;  but  very  soon  afler  I 
«Bme  in,  early  in  1768,  Mr.  Bembridge  came 
home,  I  believe  from  Belleisle. 

And  you  have  been  acquainted  with  him, 
In  office,  ever  sittce  > — ^Yes. 

As  far  as  your  observation  ^has  extended, 
htm  has  Mr.  Bembmdee  ecmducted  himself 
in  that  department?— Like  a  most  -able  and 
active  officer. 

DM  you  ever  gee  atiy  thine  that  gave  you; 
^he  least  reason  to  doubt  of  itWNo.  | 

-?—  Crastfmrdf  esq.  cross-examined  by  BIr. 
Solicitor  GtneraL 

Mr.  Bembridge  was  Asputy -paymaster -At 
8eUeisle?>-Yes.  { 

I  will  not  ask  you  four  opinion  #boiit  the 
du^  of  a  man's  office,  bu^  perhaps,  you  cani 
tell  mc;  durhig  your  enpenencei  •who  has^  in 


&ct,  settled  the  paymaster's  account  in  the 
auditor's  office  ? — It  has  been  done  by  different 
people. 

Has  it  not,  since  you  came  into  office,  been 
done  by  the  aocountant? — Mr.  NichoU  had, 
I  believe,  the  making  up  lord  Chatham's  ac- 
counts ;  he  was  in  various  departments ;  he 
changed,  aocordlng  to  bis  heaUh,  from  an 
active  to  an  office  less  aaive,  and  in  all  faoa 
offices,  he  oontinued  to  conduct  the  making 
up  lord  Chatham's  accounts. 

Tell  m^  whether  the  aocountant  has  ordi- 
narily, or  as  far  as  you  know,  always  carried 
in  and  setfjed  the  account  with  the  auditor? 
— I  cannot  speak  certainly  to  that^  there  aie 
few  have  finally  pas^. 

But  whether,  mul  or  not,  in  the  progress  crif 
the  aocounts  have  not  they  been  universaUj 
the  persons? — I.betieve  they  are  generally  the 
persons  that  do  it,  unless  the  ex-paynuuter 
thinks  proper  to  appoint  another. 

That  is  a  matter  of  opinion ;  but  have  yov 
.ever  known  a  man,  who,  being  paymaster, 
ever  substituted,  or  attempted  to  substitute 
any  other  person  whateverr — I  cannot  speak 
certainly  to  what  situation  Mr.  Nicholl  waa 
in  when  he  conducted  the  accounts. 

Then  it  comes  to  nothing.  I  ask  you  whe- 
ther,  as  far  forth  as  this  duty  has  been  per- 
formed at  all,  within  your  knowledge,  it  has 
not  been  by  the  accountant? — 1  really  do  not 
know  who  has  passed  the  accounts. 
*.  There  have  been  several  paymasters  in 
vour  memory.  Now,  for  instance,  do  you 
know  who  settled  and  passed  Mr.  Kigby's  ac- 
counts, as  far  as  they  were  ever  settled  and 
passed  ? — ^They  are  not  passed  vyet 

None  of  them  ? — ^Not  final  accounts* 

But  as  far  as  have  been  carried  in?— Mr. 
Powell  first,  and  Mr.  Bembridge  assisted,  I 
understand. 

Let  us  see  if  we  can  take  things  sepanilelv. 
When  Mr.  Powell  was  accountant,  did  he  do 
it  for  Mr.  Rigby?— Yes. 

When  Mr.  Bembridge  was  accountant,  did 
he  do  it  or  no  ? — ^I  believe,  he  and  Mr.  Powell 
jointly. 

In  the  time-of  Mr.  Townshend,  whom  were 
the  aocounts  settled  and  passed  by  ? — ^I  believe 
by  Mr.  Powell.  j 

He  being  then  accountant ;  now,  who  was 
the  accountant  in  the  time  of  lord  North  and 
Mr.  Cooke? — I  believe  Mr.  Powell  too. 

Then  in  all  these  instances,  as  &r  as  you 
know,  the  person  filling  the  office  of  ac- 
countant did  this  duty? — ^I  should  generally 
think  they  would,  they  are  the  properestfor  it, 

Mr.  Erskine.    During  the  times  you  have 

3K>ken  of  (Mr.  Townshend,  Mbr.  Rigby,  loid 
orth,  and  Mr.  Cooke^,  was  not  Mr.  Powell 
^nsry  mhch  experienoea  in  that  c^ce?— lYes. 

Button  say  he  continued ito  do  ^diis  busi- 
ness while  easier,  when  he  was  not  accoun- 
tantf'-C understand exaatl|3rthe  same;  lun* 
dirsloodso. 

Mr..M.  Oen.  You  Me  the  witness  kDOWs 
nothing  of  it  * 
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Mr.  ErMne,  You  have  told  us^ .  in  point 
•f  fkct,  that  lord  Chatbam's  accounts  were 
settled  by  Mr.  Nicholl  ? — I  was  a  young  officer 
at  the  time,  and  was  very  little  employed  in 
the  business. 

One  if  the  Jury.  What  is  your  reason  for 
thinking  Mr.  Powell  did  all  this?  You  say 
you  understood  so? — Because  I  always  saw 
bim  busy  with  the  accounts^  and  have  spoken 
to  bim  upon  the  business. 

Mr.  Urskine.  Aftep  he  ceased  to  be  ac- 
eountant? — ^Yes;  I  have  spoken  to  him  se- 
veral times  u]>on  the  business  of  the  accounts, 
and  have  carried  sections  of  the  accounts  to 
him. 

Then  you  know,  that  after  Mr.  Powell 
ceased  V>  be  accountant  and  Was  cashier,  he 
Iras  still  employed  upon  those  accounts  ? — 
Yes;  with  the  assistance  of  the  accountant. 

Mr.  John  Lamb  sworn. — Examined  by  Mr. 

Adam.  ^ 

Were  not  you  employed  to  pass  my  lord 
Chatham's  accounts  as  paymaster? — I  was. 

Who  employed  you  to  pass  them  ? — ^I  was 
employed  by  lord  Chatham,  at  the  recom- 
mendation of  Mr.  Sawyer,  who  was,  at  that 
time  the  accountant  in  the  pay-office ;  I  made 
mtt  the  whole  of  my  lord  Chatham^s  ac^ 
eoonts. 

Did  you  do  the  whole  of  that  business  of 
passing  lord  Chatham's  accounts  ? — I  did  the 
whole  of  it ;  I  had  the  books  of  the  pay- 
office. 

Did  any  body  interfere  in  that  business,  or 
assist  you  ? — ^No« 

What  were  you  at  that  time?— I  was,  at 
that  time,  in  particular  friendship  with  Mr. 
Sawyer;  I  was  an  army-agent,  and  not  having 
more  tluin  a  regiment  to  be  concerned  for,  I 
assisted  him  at  the  pay-office,  and  he  recom- 
Binided  me,  from  a  knowledge  of  the  busi- 
ness at  the  |wy-office,  to  m^e  up  the  ac- 
count. 

Had  you  frequent  intercourse  with  theau- 
£tor's-office,  at  making  up  that  account? — 
Mr.  Hughes  knows,  I  believe,  that  there  was 
nobody  ever  attended  them  but  mvself,  I  ap- 
peal for  the  truth  of  it  to  Mr.  Hugnes. 

Us.  John  Lamb  cross^xamined  by  Sir  Thomas 

Dtttenport, 

I  see  you  were  recommended  by  the  ac^ 
Gountant  ? — ^Yes ;  to  my  lord  Chatham. 

Why  did  not  the  accountant  do'  it  himself? 
—I  never  conceived  it  was  the  accountant's 
kisiness;  I  apprehend  the  business  of  his 
office  will  not  allow  him  to  do  it. 

He  had  not  time  and  leisure  for  it? — ^No. 

Otherwise  it  belonged  to  him  to  do  it,  I 
suppose? — I  do  not  know  that  he  would. 

Then  how  came  the  business  to  prevent  his 
having  time? — ^I  do  not  know. 

Mr.  Ingram  sworn. — ^Eiiamincd  by  Mr.  i^oCt, 

You  were  executor  of  Mr.  Winningtoa?— 
My  &tb«r  waa. 

yOL.  XXTI, 


Lord  Mansfield.  You  have  certainly  set- 
tled that  fact,  and  need  not  examine  to  it. 

The  Right  Hon.  Lord  North  sworn, — Exa- 
mined by  Mr.  Scqtt. 

Do  you  know  the  defendant^  Mr.  Bern- 
bridge  ? — Yes. 

How  long  has  your  lordship  known  him?— 
Ever  since  the  year  ]766,  when  I  was  ap- 
pointed joint  paymaster  with  Mr.  Cooke. 

What  do  you  take  liis  general  character  to 
be  ? — I  always  understood  him  to  be  a  very 
honesty  and  a  very  able  officer. 

The  Right  Hon.  Lord  Sydney  sworn.— Exa- 
mined by  Mr.  Erskine. 

Your  lordship  was  formerly  paymaster?— 
I  succeeded  lord  North  as  joint- paymaster 
with  Mr.  Cooke. 

You  are  acquainted  with  Mr.  Bembridge  2 
— I  knew  him  when  I  was  in  that  office ;  £ 
never  heard  any  thine  the  least  to  the  dis- 

Earagement  of  either  his  iniegrity  or  ability ; 
e  always  appeared  to  me  to  be  a  very  honest 
man,  and  attended  his  duty  with  great  punc- 
tuality and  diligence. 

The  Right  Hon.  Richard  Rigby  swotn* — ExaJ 
mined  by  Mr.  Adam, 

i  believe  you  have  kno^n  Mr.  Bembridge 
a  great  many  years  ? — I  knew  him  before  I 
was  appointed  paymaster-general^  which  was^ 
in  the  year  1708 ;  from  that  time  down  to 
thisy  I  have  had  occasion  to  know  him  inti- 
mately well,  and  never  knew  a  more  indus- 
trious, capable  officer  any  where  than  Mr« 
Bembridge.  It  happened  in  the  year  1766^ 
that  Mr.  Sawyer,  who  was,  at  that  time^ 
cashier,  being  grown  old  and  in&rm,  he  wrote 
to  me,  and  desired  to  resign  his  office;  I  gave, 
the  office  in  succession,  and  there  was  no  post 
I  thought  I  disposed  better  of,  than  to  Mr. 
Bembridge,  because  I  considered  him  as  ca- 
pable of  filling  it ;  without  any  disparagement 
to  the  gentlemen  who  are  now  in  the  office,  I 
did  think  him  the  fittest  and  ablest  that  could 
be  put  into  the  office. 

The   right    hon.  Edmund  Burke  sworn.— 
Examined  by  Mr.  Scott. 

Please  to  state  what  you  know  of  the 
character  of  Mr.  Bembridge.-^\Vhen  f  suc- 
ceeded Mr.  Rigby  in  the  office,  about  last 
July  twelvemonth,  I  had  received  from  Mr.' 
Rigby  the  strongest  recommendations  of  Mr. 
Bembridee's  dihgeBce,  fidelity,  and  ability; 
and  in  the  time  that  I  was  in  the  office,  I 
had  all  the  reason  in  the  world  to  be  per- 
suaded that  he  perfectly  answered  that  cha- 
racter and  description,  in  every  respect.  I 
must  farther  say,  that  it  bavins  fallen  to  my 
lot  to  do  something  for  what  Iconsidered  as 
the  improvement  and  reformation  of  that 
office, — the  principal  fault  of  whichlconsU 
dered  to  be,  that  it  had  been  rather  like  a  pri- 
vate office  of  account,  than  a  public  adminis- 
tcatioBy-^I  could  not  have,  in  my  opioioo,  su&» 
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oeeded  se  well,  as  I  trust  I  have  had  the  good 
fortune  to  have  succeeded,  without  the  very 
erei^t  assL^^tance  I  received  from  Mr.  Bem- 
oridge  in  so  doing:  I  must  say  this,  as  a  tes- 
timony that  I  think,  in  honour  and  conscience, 
I  ewe  to  his  disinterestedness,  that  when  it 
fell  to  the  most  unpleasing  part  of  m^  duty 
to  reduce  the  emoluments  of  the  prmcipal 
officers  in  that  office,  very  much  hclow  what 
they  had  been  before,  this  measure  was  so  far 
Irom  meetipg  any  reluctance  or  opposition 
"from  Mr.  Bemhridge  that  I  found  not  only 
acquiescence  but  help  in  it ;  that  after  I  was 
put  of  office  by  the  act  not  having  taken  place 
at  that  time  $o  as  to  affect  me,  I  confided  the 
whole  management  I  had  of  it,  and  it  was  a 
considerable  trust  'of  the  public,  much  to  Mr. 
Bemhridge,  which  he  executed  in  so  just  a 
manner,  as  to  do  himself  great  credit,  and  to 
save  me  from  discredit,  when  attempts  mi^ht 
be  made  to  disparage  me. 

Thomas  Caswall,  esq.  sworn  •— Examined  by 

Mr.  Erskine, 

Be  so  good  as  to  state  what  you  know  of 
Mr.  Bemhridge  ? — I  have  known  him  ever 
since  June  1768,  at  the  time  that  Mr.  Rigby 
did  me  the  honour  of  appointing  me  deputy 
paymaster  to  him,  when  he  was  himself  ap- 
^inted  paymaster. 

Whjt  have  you  known  of  Mr.  Bembridse's 
diaracter  and  conduct  while  in  that  office  r — 
Dunne  thirteen  years,  I  haver  seen  a  great 
deal  of  Mr.  Bemhridge;  I  attended  the  office 
<ion8tant]y,  and  can  say  upon  my  oath  that 
ke  was  always  attentive  to  the  duties  of  his 
office,  and  a  very  dihgent  and  efficient  officer 
SA  could  possibly  be  in  the  office,  under- 
standing the  office  as  well  as  any  man  possi- 
ISily  could  do. 

Yqu  never  saw  any  thing  to  lead  you  to 
think  he  is  not  a  man  of  perfect  integrity? — 
Never,  in  any  transaction  I  ever  had. 

— -^  Hampem,  esq.  sworn. — Examined  by 

Mr.  Ada^ii, 

You  know  the  defendant  Mr.  Bemhridge  ? 
-r-I  have,  since  I  had  the  honour  of  hems 
appointed  deputy  paymaster-general  in  April, 
178S.  I  always  found  him  an  able,  diligent 
officer,  of  great  knowledge  in  his  business, 
and  assiduity  in  his  practice,  and  believe  him 
to  be  a  man  of  very  great  intesrity . 

The  end  of  the  evukncefor  the  Defendant. 

Reply. 

'i/lT.  Solicitor  General, — May  it  please  your 
lordshin,  and  gentlemen  of  the  jury. — In  any 
canse^  nut  especially  in  a  criminal  one  like 
tliis.  It  is  always  a  matter  very  unpleasant  to 
me,  to  be  led  by  any  observations  of  my  ad- 
versary, at  all  out  of  the  way  of  it ;  and  yet 
my  learned  friend  choo^gto  mix, — for  the 
sake  of  jest,  I  should  think,  rather  than  any 
thifig  else, — a  great  many  personal  observa- 
tions with  the  defence  of  his  client,  it  may  be 
thought,  perhaps,  a  little  necessary  for  me  to 
My  a  woni  or  two  about  it. 


Gentlemen,  I  am  in  the  memory  of  his 
lordship  and  of  you,  whether  in  my  opening  I 
laid  any  foundation  for  the  supposed '  pate* 
gyric,  that  my  friend  ascribed  to  me,  upon  hia 
majesty's  late  ministers.  I  said  (I  thought, 
indeed,  I  could  not  say  less  upon  the  subject), 
that  the  pains  they  were  tsucing  about  last 
Christmas,  relative  to  the  sub-accountants^ 
were  in  my  judgment  laudable,  and  that  waa 
all  I  said:  and,  gentlemen,  I  will  tell  you 
why  I  said  no  more ;  because  I  do  not  believe 
that  any  one  of  those  ministers  are  at  aU 
candidates  for  my  applause;  I  asuduously 
avoided  saying  any  thing  more  than  that 
upon  the  subject;  I  have  not  the  smallest 
disinclination  to  do  them  justice;  but  they 
would  hardly  thank  me  for  it ;  and  as  I  did 
say  no  more  in  the  opening,  I  little  expected 
my  learned  friend  would  have  stated  me  as 
their  panegyrist,  holding  forth  to  the  eyes  of 
the  public,  the  great  and  notable  benefits  that 
they  have  done.  So  much  for  that ;  I  will 
say  nothing  at  all  about  their  partialities,  that 
at  the  time,  when  they  were  directing  thv 
eyes  of  the  public  to  matters  of  general  reform,, 
having  in  their  own  view  nothing  but  in- 
stances of  partial  reprehension,  vexation,  or 
punishment,  I  say  nothing  about  it,  because 
I  know  notliing  about  it ;  and  when  I  find 
nothing  in  a  man's  act  to  blame,  I  do  not 
think  It  the  mark  of  a  generous  mind  lo  be 
assiduous  to  blame  the  motive;  as  far  as  I 
know,  in  this  instance,  they  acted  well ;  sure 
I  am,  that  in  this  instance,  it  has  turned  out 
beneficial  for  the  public. 

My  learned  friend  seems  to  have  rested  hi9 
defence  of  his  client,  not  upon  his  client's 
innocence,  which  is  somewhat  unfortunate 
when  you  are  to  decide  upon  a  charge  of 
guilt,  but  upon  something  totally  collateral 
either  to  his  moral,  or  to  his  civil  innocence^ 
something,  which,  if  it  be  well  founded,  will 
do  as  well  for  my  friend,  and  that  is  his  legal 
innocence :  for,  says  he,  he  has  done  very 
wrong ;  I  confess,  says  my  friend,  that  it  does 
appear  to  me,  that  he  ou^ht  to  have  disclosed 
these  sums  which  I  admit  he  did  not;  but  my 

j  friend  said,  he  would,  by-and-by,  give  a 
reason  why  he  did  not  blame  him  so  very 

!  much  as  I  did,  and  that  is,  because  tfaero. 

I  is  something  so  generous,  and  so  liberal- 
minded  about  Mr.  Bemhridge,  that  though 
he  ought,  says  he,  to  have  done  it,  yet 
there  was  a  contiict  of  contrary  duties,  ha 
could  not  be  a  spy  and  an  informer  upon 
the  conduct  of  Mr.  Powell.  Now,  gentlemen^ 
let  us  examine  this  matter  a  little ;  the  fisu:t 
being  admitted,  for  it  is  not  at  all  disputed,  that 
Mr.  Bemhridge,  in  this  office,  was,  for  a  long 
time  together,  perfectly  aware  that  all  these 
sums  ought  to  have  been  brought  forward  in 
the  account  of  lord  Holland,  as  a  charge 
upon  his  estate,  and  he  has  not  disclosed 
it:  why,  says  my  *  friend,  Mr.  Powell  wsm 
his  constant  associate,  hu  liberal  benefao* 
tor,  his  bosom  friend,  and  it  is  the  excuse 
of  a  man  ia  a  public  office^  that  he  coa« 
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tiftB  tt  ptiMie  crimes,  because  his  friend 
eoBmits  them.  Now,  what  an  apology  is 
ilia  for  a  man  standing  in  a  public  office,  and 
accountable  to  the  public  for  the  accurate 
toeifM malice  of  his  duty;  let  who  will  gain 
oj  ft,  Ifet  who  will  lose  by  it,  his  duty  calls 
wr  if^ttod  I  think  it  has  appeared,  in  evidence 
in  thii  cause,  that  he  is  liberally  rewarded  by 
the  public  for  other  things  than  the  con- 
feunmce  of  his  associate's  crimes.  However, 
gyUemeny  this  is  represented  by  ray  learned 
niend,  with  an  air  of  great  triumph,  to  be  a 
liiiitter  that,  however  morally  guilty  he  may 
%^  there  is  no  law  against ;  the  law  written 
ia  men's  minds,  may  remonstrate  pretty 
stnmsly  against  it, — ^but  my  friend  says,  there 
is  DO  law  of  England  against  it.  Undoubtedly^ 
if  there  is  no  law  against  it,  not  only  this 
tean  must  go  unpunished,  but  all  the  people 
in  oificeSy  iu  this  kingdom,  of  the  same  sort, 
may  do  the  like  with  impunity,  for,  to  be 
fwre^  there  is  not  one  rule  of  action  for  Mr. 
Bemtttidee,  and  another  for  people  in  the 
dame  preaicament.  Mv  learned  friend  says, 
he  challenges  us  to  produce  a  book,  an  autho- 
rity, a  dictum,  any  adjudged  case  in  point: 
I  take  it  to  be  a  clear,  fundamental,  settled 
principle ;  if  my  friend  means  to  call  for  a 
case,  m  which  an  accountant  of  the  pay- 
ofiBce  was  ptmished,  I  can  hardly  do  that ;  but 
I  will  tell  you  what  he  will  find  in  every  law 
book  upon  the  subject,  from  the  very  first, 
ilown  to,  I  dare  say,  Mr.  Justice  Blackstone's 
Commentaries,  which  is  one  of  the  latest 
books  containing  the  elements  of  the  English 
law,  that  in  all  those  situations  in  which  men 
are  retained  to  act  for  the  public^  and  are 
paid  by  the  public  (all  men  in  offices  have 
duties  annexed  to  those  offices),  I  have 
learned,  fVom  these  books,  that  for  what  the 
law  calls  mis-feazance,  or  non-fcazance,  the 
party  is  responsible.  My  friend  put  numbers 
of  cases,  such  as  a  constable  not  doing  his 
duty  when  required  to  do  it ;  what,  for  in- 
stance, was  the  case  of  the  non-feazance  for 
which  a  great  magistrate,*  in  London,  was 
punishable  lately  ?  he  was  not  active ;  he  sat 
still  in  the  time  of  the  riots,t  or  was  not  so 
bold,  enterprising,  vigilant,  and  active  as  his 
duty  called  upon  him  to  be,  that  was  a  mis- 
behaviour in  a  public  station,  as  such.  Gen- 
tiemen,  it  is  very  singular,  that  even  with 
respect  to  the  common  subjects  of  England 
who  are  not  bound  by  any  peculiar  duty  of 
their  situation,  but  by  the  general  principles 
of  public  law,  why,  if  they  omit  their  duty, 
even^  the  de^ee  of  letting  a  road  go  out  of 
tepedr,  the  pumic  being  interested  in  it,  it  is 
cause  for  indictment^  be  it  the  inhabitants  of 
a  place,  or  be  it  any  person  upon  whom  that 
duty  Ues,  even  the  omission  is  a  cause  of  an 
iodictment  for  the  non-feazance  of  it.  If  this 
Is  a  public  ofBce,  it  appears  to  me,  to  be  a 

*  Mr.  Alderman  Kennett. 
f  See  the  case  of  lord  George  Gordon, 
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principle  that  it  has  public  duties  belonging 
to  it,  and  the  violation  of  those  dutie$, 
whether  it  consists  in  doin^  a  thing  that 
ought  not  at  all  to  be  done,  which  is  what  th^ 
law  calls  mal-feazance ;  or  the  doing  a  thing 
that  may,  and  ought  to  be  done,  and  he  does 
it  in  a  way  it  ought  not,  which  b  mis-feazance ; 
in  either  of  these  cases,  I  take  it  to  be  a  clear 
principle,  universally  prevailing,  that  an  in* 
dictment  will  lie  for  it.  My  friend  and  I  alte 
at  issue  upon  that  matter,  for  I  take  the  prin- 
ciple of  law  to  be  perfectly  clear,  and  so  fkr 
firom  its  being  found  in  no  book,  that  there  is 
not  a  book  written  upon  the  law,  in  which  It 
is  not  to  be  found ;  but  my  learned  friend 
says,  that  it  is  not  the  defendant's  duty,  at  all, 
to  do  that  which  we  charge  him  with  not 
doing.  Recollect^  gentlemen,  what  the  charge 
is ;  It  consists  in  his  not  disclosing  to  tne 
auditor  of  the  imprest,  that  which  he  was 
bound,  by  his  duty,  to  disclose,  knowing  that 
the  facts  existed;  the  knowledge  is  not  dis- 
puted at  all ;  his  not  doing  it  is  not  disputed; 
out  it  is  said,  that  it  does  not  lie  upon  nim  to 
do  it.  Gentlemen,  it  puts  me  in  mind  of  a 
case  that  I  remember  was  determined  before 
a  learned  judge,  and  which,  I  believe,  came 
here  afterwards  upon  the  statute  of  bribery, 
which  is  specifically  penal;  a  man  was 
punished  to  a  certain  amount  (as  this  is  an 
arbitrium  of  the  Court) ;  a  man  was  prosecuted 
for  taking  a  bribe;  the  statute  punishes  a 
man  for  having,  or  claiming  a  right  to  vote; 
in  this  case,  the  action  laid  that  he  had  a 
right  to  vote ;  but  the  learned  judge>  who 
tried  the  cause,  was  clearly  of  opinion,  that 
it  was  not  competent  for  a  man,  who  takes 
money  as  a  vote,  to  allege  that  he  had  not  a 
right  to  vote ;  that  was  said,  I  think,  by  Mr. 
Justice  Yates.  Now  what  a  strange  thing 
is  it  for  Mr.  Bembridge  to  say  he  is  no  publip 
officer,  though,  under  his  hand,  you  have  a 
receipt  for  2,600/.,  for  doing  this  very  busi* 
ness.  and  now  in  this  court  he  says,  it  did 
not  lie  upon  him  to  do  that,  which  he  has 
received  2,600L  for  doing.  He  has  called 
several  witnesses  to  prove  that  there  is  no 
duty  in  this  office,  relative  to  these  matters  of 

fuards,  and  garrisons,  and  regiments,  and 
eputv-paymasters,  employed  abroad,  and 
God  knows  what ;  however,  my  friends  did 
not  ask  any  one  of  those  gentlemen,  whether 
it  was  not  part  of  the  defendant's  duty  to 
carry  in,  and  settle  the  accounts,  for  it  is 
somewhat,  an  unusual  thing  to  call  four  or 
five  witnesses  flatly  to  contradict  their  own 
client  himself,  in  a  matter  about  which  he 
cannot  be  ignorant,  but  has  the  most  perfect 
knowledge;  hear  Mr.  Bembridge  hunseli; 
speaking  upon  oath  on  the  subject,  after  he 
had  been  m  his  office  for  so  many  years, 
employed  daily  in  the  duties  of  it,  in  the  way 
in  which  he  has  performed  them.  The  first 
description  he  gives  of  himself  to  the  com- 
missioners-of  the  public  accounts,  is,  that  he 
carries  in  and  makes  up  the  accounts  of  the 
paymasters  after  they  are  out  of  office^  as 
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.well  as  of  the  paymasters  \vho  are  in  office. 
Now,  gentlemen,  will  you  believe  the  de- 
fendant himself,  or  will  vou  believe  no  more 
than  what  these  people  have  said  (I  dare  say, 
that  which  is  truth),  that  it  is  liis  duty  to 
look  after  all  these  guards,  and  sarrisons,  and 
the  like  ?  but  none  of  them  wul  say  that  it 
is  not  his  duty  to  make  up  these  accounts; 
nay,  the  last  witness  confirms  Mr.  Bembridge 
and  all  our  witnesses  in  saying  that  in  every 
instance  within  their  knowledge,  this  duty 
has  actually  been  done,  in  the  time  of  Mr. 
Rigby,  in  the  time  of  lord  Sydney,  of  lord 
Korlii,  and  every  other  paymaster,  by  the 
accountants  in  the  very  office  that  Mr.  Beqa- 
bridge  filled. 

Now,  gentlemen,  this  being  stated  as  p^rt 
of  his  employment,  for  which  he  is  retained, 
and  has  a  regular  salary— not  out  of  the  pay- 
master's pocket,  but  out  of  the  public  purse, — 
It  is  the  most  amazing  thing  to  me,  to  hear 
it  contended  (and  I  have  not  yet  heard  the 
'principle  upon  which  it  is  contended),  that 
this  man  is  not  as  really,  though  not  as 
elevatcdly  in  office  as  the  noble  earl  l^fore 
whopi }  am  speaking. 

Gentlemen,  you  will  give  me  leave  to  make 
^n  observation  or  two  upon  the  manner  in 
which  ihjs  charge  is  supported,  and  the  impu- 
tations which  have  been  thrown  upon  certain 
persons,  where  they  shall  not  rest,  because 
they  ought  hot ;  if  the  reflections  are  just, 
\hey  belong  to  other  persons,  and  should  have 
been  directed  to  another  quarter.  My  learned 
friend  says,  .that  the  production  of  Mr.  Rose's 
evidence  was  neither  necessary  nor  becoming; 
he  represented  it,  as  if  the  manner  of  coming 
at  this  evidence  wa?  exceedingly  insidious, 
'reprehensible,  perfectly  inquisitorial.  Now, 
gentlemen,  I  will  just  say  a  word  or  two  upon 
that ;  I  do  not  mean  to  make  panegyrics,  as  I 
.«^aid  before,  but  it  were  a  very  strange  con- 
duct, I 'ifhould  think,  in  the  officers  of  that 
*day,  if  finding  from  lord  Sondes,  or  any  other 
person  that  just  at  the  time  when  they  are  in- 
stituting an  inquiry  into  the  state  of  the  sub- 
accountants,  there  is  a  return  made  of  48,000/., 
that  had  been  concealed .  for  ten  or  twelve 
^ears— for.  you  observe,  all  these  accounts 
are  from  the  year  1757,  to  1765,  so  that  it  is 
eighteen  years  ago  from  the  very  last  of  them, 
—finding,  that  without  notice  to  any  person, 
1)ut  under  pretence  of  rectifying  the  account, 
by  putting  in  two  articles  of  1,300/.,  there  is 
added  to  them  after  all  this  connivance  and 
'secrecy,  an  additional  balance  of  48,000/.; 
upon  lord  Sondes*s  stating  this  fact  to  the 
treasury,  did  it  not  become  them  to  inquire 
liow  it  came  about  ?  Whom  should  they  inter- 
rogate ?  Could  they  interrogate  any  but  those 
who  knew  the  fact, — those  who  were  parties 
in  it  ?  Should  they  not  ask  for  an  explaiiation 
of  it? — Why,  Mr.  Bembridge,  how  came  you 
to  do  this  ?  Pray  is  this  a  new  discovery  ?  Are 
they  Ruins  of  money  of  which  you  have  only 
liad  recent  intelligence?  Nothing  like  it,  I 
")inew  of  them  long  ago.    Then  tefl  us  if  there 


is  any  thing  in  the  nature  of  the  articles  that 
made  it  at  all  doubtful,  whether  they  should 
bo  brought  forwards  at  an  earlier  period. 
Not  the  least  doubt  in  the  world. — ^In  my  ap- 
prehension, it  was  their  bounden  duty  to  ao 
It,  and  so  tar  am  I  from  blaming  them,  that 
I  cannot  but  commend  them  for  it,  knomng 
no  more  than  what  I  see.  I  say,  not  only 
that  there  is  no  barm  in  it,  but,  I  belieye  you 
will  agree  with  me  in  thinking  that  they 
would  exceedingly  ill  have  performed, — ^nay, 
that  they  would  absolutely  nave  betrayed. — 
the  duty  of  their  stations,  if,  upon  such  a  act 
being  revealed  to  them,  by  lonl  Sondes,  they 
had  sleeped  over  it,  and  made  no  inquiries 
about  it;  my  learned  friend  admits  that; 
then  who  brings  Mr.  Rose  here  to  testify  this  ? 
not  the  late  ministry,  they  are  of  the  year$ 
beyond  the  Jlood^  they  have  nothing  to  do 
with  it  [a  loud  laugh].  If  there  is  any,  the 
fault  belongs  to  us ;  1  should  be  sorry  that 
those  gentlemen  should  have  any  more  than 
their  own  imperfecUons  upon  their  heads;  I 
do  not  say  whether  they  are  enough  to  presa 
them  at  all,  but  it  is  my  duty  to  take  care, 
that  they  should  not  have  that  offence,  if  it 
be  one,  to  answer  for,  which  is  mine,  and  not 
theirs.  We  have  the  conduct  of  this  prosecu* 
tion,  and  if  there  be  any  thing  reprehensible, 
cruel,  or  unjust  in  the  management  of  it,  then^ 
to  be  sure,  we  are  to  blame  for  it.  Mr.  Rose 
testifies  that  which  clearly  is  evidence,  which 
^s  the  best  evidence,  the  account  the  party 
voluntarily  gave  of  the  matter  at  the  time ;  I 
know,  very  well,  that  that  may  be  the  very 
worst  sort  of  evidence,  but  then  it  must  be 
made  so  by  the  means  of  certaiu  circum- 
stances, concerning  which,  my  fiiend  did  not 
institute  an  inquiry ;  had  Mr.  Bembridge  beea 
cajoled  into  giving  this  ^count,  had  he  been 
terrified  into  it,  had  any  improper  arts  been 
used  to  obtain  it,  that  would  have  made  the 
production  of  it  scandalous ;  but  the  gentle- 
men never  asked  any  thine  about  that ;  then 
where  was  the  inquisition?  the  artifice  ?  and 
what  were  the  base  means  employed  to  bnng 
this^matter  to  the  bar  of  the  puhUc?  It  is  the 
voluntary  declaration  of  the  party  himself, 
upon  this  fact  being  objected  to  him,  and  it 
amounts  to  this ;  I  did  it  with  my  eyes  open ; 
I  knew  it  lon^,  and  many  a  day,  even  before 
the  penciled  &ures,  which  stated  thisbalance, 
48,000/.  less  than  it  really  was.  Now,  een- 
tlcmen,  whajt  would  you,  and  what  would  the 

{»ublic  have  said  of  me,  or  of  my  learned  col<- 
eague^  in  whose  absence  this  duty  is  very  im- 
perfectly conducted  by  me, — what  would  the 
public  have  said,  if,  'possessed  of  this  fact 
taken  from  the  mouth  of  the  party  I  had  put 
it  into  my  pocket  and  not  produced  it  ?  My 
learned  friend  says— {it  is  the  language  of  the 
advocate  who  is  feed  for  it),  '  I  should  have 
'  commended  you  much.'  Every  body  must 
have  said,  I  betrayed  my  duty,  to  suppress 
material,  weighty  evidence,  admissible  in 
point  of  law,  and  m  a  manner  absolutely  con- 
clusive as  to  the  fact.    If  a  maoi  conduciiug  % 
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<public  prosecution,  has  a  sense  of  his  duty  to 
4he  Dublicy  in  my  idea,  that  sense  of  dujty  calls 
for  Dim  to  produce  all  the  evidence  he  has. 
Mv  learned  friend  says  a  strange  thing,  con- 
jmering  what  he  knows  about  it,  and  that  it 
is  so  recent, — speaking  with  great  pathos  upon 
-a  subject  ^of  which  I  said  nothing,  for  rea- 
sons which  I  think  mi^ht  be  very  obvious), 
that  is,  the  unfortunate  death  of  the  late  Mr. 
Povel^  he  savs,  if  Mr.  Powell,  who  was  a 
victim    to — what   shall   I    call    itP     public 
clamour — had  not  died,  Mr.  Bembridge  never 
opould   have  been  prosecuted.    This  is  the 
most  extraordinary  thing  that  I  ever  heard  in 
my  life,  because  my  learned  friend  surely  was 
^prized  that  the  prosecutionsagainst  both  Mr. 
Powell  and  Mr.  Bembridge  went  hand-in- 
faand  together;    that  the  name  of  one  was 
never  mentioned  without  the  name  of  the 
other,  and  I  am  perfectly  sure  (though  my 
iiiend  ought  not  to  be  called  upon  to  say  it), 
that  my  learned  friend,  if  not  retained  as 
counsel  forl)oth  at  the  same  minute,  was  cer- 
tainly retained  for  Mr.  Bembridge,  before  the 
death  of  Mr.  Powell.    It  has  been  the  subject 
-of  conversation  every  where ;  but  I  happen 
to  know,  that  the  prosecutions, — though  tney 
were  instituted  not  by  us,  but  our  predeces- 
sors in  office—  were  against  both ;  that  is  deci* 
^e,  that  the  living  or  dying  of  Mr.  Powell, 
had  nothing  to  do  with  the  prosecution  of  Mr. 
Bembrid&e;     and  in  the  life-time   of   Mr. 
Powell,  it  was  a  matter  of  such  perfect  noto- 
jiety,  that  you  must  have  heard  the  names  of 
Powell  and  Bembridge  always  connected  toge- 
ther in  the  story.    There  is  no  foundation  or 
colour  for  this  assertion;    for  whether  Mr. 
Powell  was  guilty  at  all,  much  less  if  guilty 
X>f  a  greater  offence  than  Mr.  Bembridge,  we 
jare  not  inquiring  into.    The  only  matter  for 
you  to  decide  (for  the  degree  of  guilt,  and  the 
quantum  of  the  punishment,  is  not  in  your 
hands  at  all),  you  are  to  pronounce  only, 
whether  the  defendant  is  guilty  or  innocent 
xrf*  the  fact  imputed  to  him,  that  fact  being  an 
jomission  in  the  duty,  which  it  was  incumbent 
on  him  to  fulfil,  which  he  states  that  he  was 
apDoinied  to  do,  in  the  very  terms  objected 
to  nim  in  this  record,  that  is,  to  settle  and  ad- 
just the  accounts  of  the  paymaster ;  he  ac- 
knowledges that  it  was  nis  duty,  and  it  is 
clearly  and  irrefragably  proved  that  he  did  not 
do  this. 
Then  my  learned  friend  says,  '  Aye,  but 

*  you  must  do  more,  it  is  not  enough  to  prove 

*  that  he  has  omitted  these  sums,  ne  must  do 

*  it  wilfully ;'  I  wonder  my  learned  friend 
should  waste  a  minute  upon  that,  for  if  there 
is  any  part  of  the  case  that  is  incontrovertibly 
proved,  it  is  the  wilfulness  of  it ;   for  he  says, 

*  I  knew  it  well,  I  knew  it  long  ago,  I  was 
'  perfectly  aware  of  it ;'  he  uses  an  infinite 
▼ariety  of  phrase,  all  expressive  of  the  same 
idea;  there  was  nothing  doubtful  in  any  one 
«f  those  articles,  yet  they  were  not  brought 
/orward ;  then  that  is  a  wilful  omission,  and  a 
^nifiil  oQii^siofi,  giv^  me  leave  to  tell  you^  in 


a  matter  of  no  small  moment-*if  for  eighteen 
or  nineteen  years  together,  the  sum  of  48^0/. 
is  not  brought  to  the  account  of  the  public, 
your  imaginations  can  better  conceive,  than  I 
can  express  to  you,  what  immense  abuses 
there  must  be  in  every  office  in  the  kingdom, 
if  the  business  of  it  is  conducted  in  this  sort 
of  manner. 

Gentlemen,  I  will  trouble  you  with  no 
farther  observations.  There  are  a  great  many 
witnesses  to  a  matter  concerning  which  I 
should  be  very  sorry  to  say  a  word,  about  tes- 
timony to  character.  The  gentleman's  cha- 
racter is  attested  by  persons  of  high  rank  and 
undoubted  honour ;  I  dare  say,  he  always  bore 
a  very  good  character,  and,  therefore,  if  his 
character  will  do  him  any  good,  let  it ;  I  shall 
not  make  a  single  observation  upon  it;  he  is 
not  prosecuted  for  the  want  of  character ; 
for  any  oftence  in  any  former  part  of  his  life. 
These  noble  lords,  and  the  learned  gentlemen 
have  said,  that  they  did  not  know  that  he  had 
done  evil ;  you  are  to  judge  whether  you  wilt 
not  believe  him,  when  he  says  himself,  that 
he  has  done  evil.  You  will  decide  according 
^o  the  weight  of  the  evidence,  and  will  give 
^hal  verdict  which  is  right. 

SUMMIMO   UP. 

Lord  Mantfield,  Gentlemen  of  the  Jury.— 
This  is  an  inibrmation  ajgainst  the  defendant^ 
which  states,  that  the  omce  of  accountant,  in 
the  paymaster's  office,  is  a  place  of  important 
public  trust  and  confidence,  and  is  relative 
particularly  to  the  passing  the  accounts  of 
paymasters  out  of  ofiice,  as  well  as  paymasters 
m  office :  That  the  defendant  was  appointed 
accountant  in  the  year  t776:  That  the 
accounts  of  my  lord  Holland,  then  paymaster, 
had  been  finally  brought  in,  in  the  year  1779, 
before  the  time  he  was  appointed  accountant : 
That  from  the  year  1770,  when  he  was  ac- 
countant, down  to  October  or  November, 
1782.  he  concealed,  wilfully,  corruptly,  and 
fraudulently,  from  the  auditor  of  the  imprest, 
a  variety  of  items,  which  were  a  charge  upon 
my  lord  Holland,  amounting,  in  the  total,  to 
the  sum  of  48,799/.  lOi.  11^.  From  this 
charge,  you  see,  there  are  two  propositions  for 
you  to  be  satisfied  of.  The  first  is,  that  this 
place  of  accountant  in  the  naymaster's  office, 
IS  a  place  of  public  trust  ana  confidence,  rela- 
tive to  the  passii^  the  accounts  of  the  pay- 
masters out  of  office,  that  is,  that  it  is  a  check 
upon  those  who  pass  the  account  of  a  pay- 
master out  of  office,  that  they  should  be  exa- 
mined, controlled,  and  surcharged  before  the 
auditor,  by  the  accountant;  that  is  the  first 
proposition  of  fact  necessary  for  you  to  be 
satisfied  of.  The  next  proposition  m  point  of 
fact  necessary  for  you  to  be  satisfied  of,  is, 
that  these  concealments  were  made  by  the 
defendant,  Bembridge,  corruptly  and  fraudu- 
lently. If  you  are  satisfied  of^these  two  facts 
you  are  then  warranted  to  find  the  defendant 
guilty  of  the  indictment,  in  point  of  fact. 
With  jegard  to  the  law  ot  the  case,  when  I 
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come  to  siste  that  to  joui  I  will  tdl  yim  all 
I  Uiink  necesaaiy  for  you  te  conaider  upmi 
the  mfoject. 

The  first  fact  is  "with  regard  to  the  nature 
and  dutjr  of  this  office.  On  the  part  of  the 
prosecution,  thej  prove,  by  Mr.  Hughes  and 
fcy  Mr.  Wigglesworthj  two  of  the  deputy 
auditors,  that  the  business  of  the  office  in 
jpasnng  accounts  before  them  is,  to  send  every 
observation  they  make,  to  the  accountant; 
and  from  the  accountant  the^  expect  a  solu- 
tion, an  explanation,  and  assistance ;  that  in 
this  particular  case,  from  17T6,  the  time  that 
tiiie  defendant  was  accountant,  they  made 
objections  to  him,  they  talked  to  him,  they 
applied  to  him,  and  they  considered  him  as 
tne person  who  was  to  answer  those  objections, 
&c.  Besides  that,  they  have  read  the  exami- 
nation of  the  defendant,  upon  oath,  before  the 
commissioners  of  accounts,  in  which  he  ex- 
pressly says,  ^  that  he,  as  accountant,  carries 
'  on  and  makes  up,  the  accoimts  of  the  pay- 
^  masters  after  they  are  out  of  office,  as  well 

*  as  those  of  the  paymasters  in  office.' — ^1  hey 
farther  call  Mr.  Rose,  as  to  his  examination 
before  the  treasury,  and  there,  upon  a  ques- 
tion being  put  to  him,  he  says, '  he  knew  that 

*  it  was  nis  duty  to  have  discovered  those 
'  items.^  Farther,  they  have  produced  a  war- 
rant for  a  deduction  to  be  made  by  the  exe- 
cutor of  my  lord  Holland,  of  the  sum  of 
14,000/.  for  expenses  and  fees  attending  the 
pasfiing  of  those  accounts  of  lord  Holland's, 
in  which,  the  fees  belonging  to  the  defendant 
ftidative  to  those  accounts,  is  S,600/.  and  to 
his  clerk  SOO/. 

In  contradiction  to  this,  and  to  show  that 
k  is  not  the  duty  of  the  of&ce,  they  have  first 
cross-examined  Mr.  Hughes,  who  says,  that 
in  the  case  of  Mr.  Winnington,  Mr.  Ingram. 
who  was  his  executor,  passed  the  account  ancl 
was  permitted  by  Mr.  Bangham,  who  did  ask 
information  from  the  accountant  but  that  Mr. 
Ingram,  himself,  and  nobody  else,  passed  the 
account  of  Mr.  Winnington;  but,  afterwards, 
the  accountant  had  the  fees  allowed  upon 
passing  those  accounts.  This  comes  out  from 
the  cposs-examination  of  Mr.  Hughes,  for  Mr. 
Hughes  says,  he  personally  knows  of  no  such 
instance  since  that  time ;  but  they  have  called 
Mr.  Bangham,  who  has  been  a  clerk  in  the 
pay-office  thirty-three  years,  and  he  gives  an 
aoeount  of  the  duty  of  the  office,  that  makes 
it  a  very  important  office  indeed,  for  you 
observe  the  long  list  and  roll  tluit  he  and  Mr. 
Crawford  gave  of  the  duties  of  the  accountant- 
(reneral,  and  at  last  he  conclude  with  saying, 
that  the  whole  business  almost  entirely  lay 
upon  him,  for  he  keeps  all  the  accounts,  extra- 
ordinaries  and  ordinaries,  abroad  and  at  home ;  ^ 
but  as  to  this  particular  point,  the  duty  of 
passing  the  ex- paymaster's  account,  he  swears 
expressly,  that  in  his  opinion,  it  is  his  own 

ran,  whether  he  will  or  will  not  make  up 
accounts  of  the  paymasters  oat  of  office; 
and  he  says,  in  my  brd  Chatham's  case,  after 
tile  death  of  the  acocmntasly  who  had  begun 


to  pato  his  account,  that  the  rest  of  them 
were  passed  by  Mr.  Lamb  and  not  by  the 
accountant. 

The  next  witness  is  Mr.  Crawford,  who 
spedcs  to  the  same  effect,  and  enumerates  aU 
tne  other  articles  of  the  duty  of  the  acc<mn- 
tant;  but  as  to  the  making  up  the  ex-pajr- 
master's  account,  he  dtoies  that  it  belongs  tD 
hun,  and  that  there  was  an  instance,  in  the 
time  of  lord  Chatham,  where  it  had  beeu 
otherwise. 

Thus  stands  the  evidence,  on  both  sides, 
with  regard  to  this  first  proposition,  the  nature 
and  importance  of  this  office,  relative  to  pass- 
ing the  ex- paymaster's  accounts:  if  he  )ms 
nothing  to  do  with  passing  the  accounts  of 
the  paymasters  out  or  office,  then,  to  be  sure, 
this  information  falls,  because  the  basis  or 
the  information  is,  that  it  is  the  duty  of  his 
office.    Suppoung  you  to  be  of  opinion  it  is 
the  duty  oi  his  office,  then,  the  next  oonsi« 
deration  is,  whether  this  is  a  wilful,  fraudu- 
lent, and  corrupt  concealment.    Lord  Holland 
was  appointed  paymaster  in  the  year  175r, 
and  went  out  of^  office  in  the  year  1765,  but 
his  accounts  come  down  to  the  Midsummer 
foUowine :  in  1772,  the  last,  the  final  accounts 
were  to  oe  filed ;  what  was  given  in  then  as 
a  final  account,  he  says,  does  not  mean  that 
no  items  might  not  be  added 'to  it;   at  this 
time,  there  are  in  the  books  of  the  pay-office, 
some   charges   to  Paris  Taylor,  which  are 
not  brought  in  :   observations  are  sent  from 
the  auditor's  office  to  the  defendant;  he  is 
called  upon,  repeatedly,  to  give  his  answers 
and  explanations  upon  those  observations; 
he  sees  tiiem,  and  he  does  not  say  a  word 
with  regard  to  any  of  those  items.    At  last 
they  send  to  close  the  account ;  it  is  sent  to 
the  pay-office ;  in  October  or  November  he  is 
called  upon  again,  and  then  it  is  proved,  by 
Mr.  Wigglesworth  and  by  Mr.  Hughes,  that 
he  tells  them  he  has  nothing  more  to  saj; 
the  books  go  to  the  office  to  have  two*  items, 
faking  up  thirteen  hundred  odd  pounds,  in- 
serted ;   tne  defendant  tells  them  lie  has  no^ 
thing  more  to  do,  but  refors  them  to  Mr. 
Powell ;  Mr.  Powell  was  the  accoimtant,  and, 
to  be  sure,  referring  them  to  Mr.  Powell  was 
saving — I  have  nothing  to  chai^  them  with, 
I  have  no  farther  observations  to  make :  they 
are  referred  to  Mr.  Powell,  and  then  comes 
the  account  with  a  penciled  balance  struck, 
to  about  sixty  odd  thousand  pounds,  and  the 
two  items  mat  the  books  were  sent  to  have 
inserted  in  them,  are  not  inserted,  but  they 
are  taken  into  the  balance.   After  this  pen- 
ciled balance  is  made  out,  notice  is  given  that 
the  treasury  were  to  have  the  accounts  sent 
to  them,  and  this  is  at  the  end  of  January,  or 
the  beginning  of  February ;  the  book  beinc 
sent  back  for  the  sake  of  inserting  those  items 
into  it,  it  is  returned  to  the  auditor's-office, 
and  it  1^  been  in  the  office,  unobserved,  for 
nine  or  ten  days;   at  last,  upon  looking  into 
it,  they  find,  between  the  two  items  inserted 
end  ^e  kot  paased  item^  a  number  of  ilem9| 
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SBMHintiBg  to  48,700i.  inserted  as  a  charge 
upon  lord  Holland.  To  fix  this  as  voluntajiy 
iqxin  the  deiendanty  they  use  several  facts 
and  obaenrations ;  the  first  is,  that  every  one 
of  the  items  appeared  in  the  public  booksk 
excepting  twenty  thousand  odd  hundred 
pounds^  all  in  small  items ;  the  long  depen« 
Qcncy  of  the  account  gave  the  defendant  ah 
opportunity  to  examine  every  thine ;  but  the 
strength  of  the  cliarge  here  is,  that  the  de* 
feodant  bong  examined  before  the  lords^  of 
Ireasuiy,  owned,  that  for  a  long  time  before 
the  account  of  the  penciled  balance  was  sent 
back,  which  account  did  not  contain  any  of 
those  items,  that  he  knew  of  all  them.  Now, 
with  whatever  view,  whether  in  ease  of  Mr. 
Powell,  or  for  any  other  improper  purpose,  if 
you  are  satisfied  it  was  a  fraudulent  conc^- 
nent,  and,  to  be  sure,  many  purposes  might 
be  answered  by  the  concealment — it  lessens 
the  balance  demanded  by  the  public — it  could 
turn,  in  a  varie^  of  ways,  for  the  benefit  of 
the  accountant; — ^but  to  convict  the  defendant 
of  a  crime,  it  is  necessary  that  vou  should  be 
satisfied  that  it  is  wilfully  and  fraudulently 
fioQe; — ^in  short,  that  he.  does  not  do  that 
which  it  was  his  du^  to  do,  in  disclosing  this. 
If^  upon  these  two  racts  you  are  satisfied  that 
thecaarse  is  made  out,  with  reeard  to  the 
kw  of  tne  case,  I  have  very  litue  difficulty 
in  sajring  what  my  opinion  is ;  I  have  not  a 
particle  of  doubt,  that  where  a  man  has  an 
office,  created  by  the  king's  letters  patent, 
immediately  or  derivatively,  which  is  of  im- 
portant trust  and  consequence  to  the  public — 
that  fi>r  the  violation  of  that  office,  he  is  as 
BUich  indictable  as  any  magistrate  or  officer 
that  has  been  alluded  to ;  it  is  an  office,  the 
duty  of  which  the  public  are  interested  in, 
and  I  have  no  manner  of  doubt,  but  upon 
friucipies^  there  is  no  want  of  any  precedient 
of  the  same  kind  as  this ;  I  have  no  doubt  a 
vilfid  vic^tion  of  the  duty  of  that  office  is 
indictable,  but  if  it  is  not  indictable,  the  objec- 
tion appears  upon  the  record,  and  judgment 
will  be  arrested.  Therefore, if  you  are  satisfied 
in  both  of  the  i>oints,you  will  find  the  defen- 
dant guil^ ;  it  you  are  not  satisfied  in  either 
of  them,  then  you  ought  to  acquit  him. 

The  juiy  withdrew  for  a  short  time,  and 
lbtn  returned  into  court,  with  a  verdict,  find- 
ing the  defendant,  Guilty. 


The  proceedinjgs  in  the  Court  of  King'»>bench, 
on  motion  for  a  new  trial,  Nov.  10, 1783. 

Mr.  Bearcroft.  In  the  case  of  the  king 
mod  Bembridjge,  I  am  to  move  your  lordship 
for  a  mle  to  show  cause,  why  there  should  not 
be  a  new  triaL  This  infordiation  was  filed, 
by  the  attorney-general,  against  the  de- 
fendant, for  a  breacn  of  his  duty  as  accountant 
in  the  office  of  paymaster-seneral,  by  an 
omisnon  of  what  la  supposed  to  be  a  part  of 
that  duty. 

It  would  be  right  that  I  should  state  the 


several  counts  which  vaiy  firora  each  other 
as  thcnr  stand  upon  the  face  of  the  informa- 
tion, for  I  think  one  may  perceive,  that  the 
very  learned  and  judicious  person  who  drew 
this  information,  charged  it  to  the  full  pos- 
sible extent  that  he  could  conceive  of  the 
crime  in  the  first  count ;  he  had  some  doubts 
about  very  material  parts  of  that  charge  in 
the  second^  and  therefore  he  dropped  it;  and 
in  the  third,  he  goes  still  lower;  the  verdict, 
however,  is  a  general  verdict--Guilty.— -Of 
course^  in  order  to  maintain  that  veidict,  it 
must  be  necessary  that  there  should  have 
been  evidence  to  maintain  eveiy  one  of  the 
counts;  I  conceive  so,  with  great  submission 
to  the  Court,  for  the  Court  is  to  pronounce 
judgment  upon  the  record ; — ^upon  the  record 
It  stands  that  the  jury  have  found  him  guilty 
of  each  of  the  three  charges;  if  the  first 
charge,  in  the  first  count,  be  a  charge  of  a 
crime  upon  the  face  of  it,  whoever  looks  upon 
this  record,  and  perceives  the  iudgmentgiveii 
by  the  Court,  must  suppose  that  that  discre- 
tionary judgment  is  given  for  that  offence 
described  in  the  first  count; — it  is  necessary, 
therefore,  that  that  finding  should  be  war* 
ranted  by  the  evidence. 

My  lord,  the  first  count  charges  that  Mr. 
Fox  was  paymaster  for  a  considerable  portion 
of  time,  which  I  need  not  enaimber  your 
lordships  with ;  that  the  place  of  accountant, 
in  the  office,  to  the  receiver  and  paymaster- 

general,  is  of  great  public  trust  and  confix 
ence,  touching  the  making  up  the  accounts 
of  the  receiver  and  paymaster-general,  and 
the  adjusting  and  settling  the  same  with  the 
auditor  of  the  imprest.  That  seems  to  be  an 
essential  charge  m  this  county  clearly  so  con* 
sidered  by  the  drawer  of  the  information,  for 
tiiat  part  of  the  chaise  is  omitted  by  him  in 
the  second  count.  That  charge,  it  will  be  re« 
membered,  is,  that  the  place  of  accountant  in 
this  office  of  paymaster,  is  a  place  of  great 
public  trust  and  confidence,  touching  the 
making  up  the  accounts  of  the  pavmaster* 
general^  and  the  ati^ustine  and  settling  the 
same  with  the  auditor  of  tne  imprest;  it  then 

§>es  on  to  state,  that  the  accounts  of  my  lord 
oUand,  when  he  went  out  of  office,  were  not 
closed ;  that  a  Mr.  John  Powell  had  settied 
part  of  them ;  that  others  were  brought  in^ 
which  are  called  the  final  account,  which 
being  explained,  was  perfectly  understood,  on 
all  sides,  to  be  tne  last  paper  of  account  that 
was  produced  in  the  office ;  that  it  was  left  in 
the  office  of  lord  Sondes  to  be  adjusted,  and 
passed  according  to  the  course  or  Uie  exche- 
quer; and  that  there  were  many  sums'^f 
money,  amounting  to  the  sum  of  48,00o/.j^ 
that  ought  to  l^ve  be^n  inserted  in  that  last 
book  of  account,  the  final  account,  as  it  is 
called  here,  and  that  it  was  opitted;  and  the 
same  coimt  then  goes  on  to  make  this  mate- 
rial allegation,  tba(  it  was  t^ie  duty  of  the  de- 
fendant^ as  accoimtant,  to  disclose  to  lorcl 
Sondes  anv  charges  on  Mr.  Fox,  as  paymaster, 
which  hadi  been  omitted  in  such  accou&tSi 
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within  the  knowledge  of  the  defendant,  in 
order  tliat  the  same  misht.be  inserted ;  that 
it  was  his  duty,  therefore,  in  this  office,  to 
disclose  any  that  he  knew  that  had  been 
omitted ;  and  it  goes  on  to  state  that*  whilst 
he  was  accountant,  application  was  made  on 
the  part  of  lord  Sondes  to  him  to  .make  a 
discovery,  that  knowing  it^  he  wilfully  and 
corruptl;y  refused  to  do  it. 

This  is  the  way  in  which  the  offence  is 
charged  in  the  first  count.  In  the  second,  it 
omits  the  first  part,  which  states  it  to  be  the 
duty  of  the  accountant  to  make  up  the  ac- 
counts, and  settle  the  same  with  the  auditor 
of  the  imprest,  and  it  only  charges  that  he 
-wilfully  refused  to  disclose  this. 

The  last  count  contents  itself  with  barely 
stating  the  case  thus :  that  a  final  account 
was  delivered  into  the  office  of  the  auditor, 
lord  Sondes ;  that  it  was  the  defendant's  duty 
as  accountant,  to  discover  any  omissions 
within  his  knowledge ;  it  is  not  stated  in  this 
count  as  it  is  in  the  first  and  in  the  second, 
that  any  special  application  was  made  to  him, 
requestmg  him  so  to  do,  but  it  goes  on  to 
state  the  oare  fact,  that  he  knew  the  omis- 
sions by  Mr.  Powell  in  the  account,  and,  in- 
tending to  conceal  them,  did  not  discover  it, 
and  therefore  wilfully  withheld  the  informa- 
tion, contrary  to  his  duty  as  accountant. ' 

These  are  the  several  ways  in  which  the 
case  is  stated ;  and  I  beg^  for  the  present,  to 
suppose,  that  I  am  right  m  contending,  that 
wherever  upon  the  face  of  an  information,  or 
upon  the  face  of  an  indictment,  such  as  con- 
tains a  legal  description  upon  the  record  of  an 
indictable  offence,  and  there  is  a  general  ver- 
dict and  a  judgment  pronounced  by  the  Couit, 
it  must,  of  necessity,  be  taken  that  the  Court 
has  pronounced  sentence,  and  that  they  have 
given  a  punishment  for  that  offence  so  de- 
scribed ;  and  it  will  not  be  an  answer  to  say, 
{>erhaps  the  Court  did  not  do  so,  because  they 
ooked  into  the  evidence,  and  they  saw  that 
the  evidence  would  not  support  the  particular 
count,  and,  therefore  that  tney  did  not  do  it ; 
they  must  be  taken  (since  the  record  of  the 
first  count  does  not  contain  a  good  leg^ 
charge  and  indictable  crime)  to  have  pro- 
nounced their  sentence  in  proportion  to  tnat. 
Your  lordship  sees  the  reason  why  I  labour 
that  a  little,  because  as  the  first  count  is  more 
extensive  and  more  free  of  its  allegations  than 
the  others  arc,  it  gives  me  an  ample  scope  to 
lay  my  fineer  upon  any  defect  of  evidence  as 
to  Uiese  allegations;  and  I  do  conceive  that  I 
have  a  right  to  move  for  a  new  trial,  not  only 
\ipon  every  count  in  this  information,  but 
more  peculiarly  and  emphatically  upon  the 
first  count,  that  it  is  a  verdict  against  evi- 
dence; for  that  count,  as  I  have  stated, 
charges  (I  won't  repeat  the  words  of  it 
aeain,)  but  twice  over,  it  makes  it,  in  an  cm- 
pnatical  way,  the  dutv  of  the  office  of  ac^ 
countant  to  adjust  and  settle  the  accounts  of 
the  paymaster  with  the  auditor  of  Hie  im- 


prest. Upoil  that  allegation  of  the  nature  of 
the  office,  and  of  the  duty  of  the  office,  rtpro« 
ceeds  to  assign  the  crime,  and  says,  that,  con-*' 
trary  to  that  duty  of  the  office,  he  did  not  dis- 
close it.  It  aggravates  it,  indeed,  in  the 
charge,  by  saying  he  did  not  disclose  it  upon 
particular  request,  which  would  be  evidence 
of  the  wilfully  doing  it ;  but  I  submit  to  your 
lordships  the  foundation  and  snpport  of  all 
the  subsequent  criminal  charge,  either  in  that 
count,  or  to  be  found  in  any  part  upon  the 
face  of  the  information,  rests,  and  must  be 
supported  there  by  the  evidence,  or  it  falls  to 
the  ground ;  that  is  to  sav,  that  it  was  tiie 
dear  indispensable  duty  of  the  officer,  who* 
ever  accepted  that  office,  that  it  was  clearly 
and  indispensably  his  duty  to  pass  the  ac-'^ 
counts  of  the  paymaster  in  tlie  way  in  whkhc 
it  is  siud  he  did,  and  in  the  way  in  which  it 
is  said  he  did  not  make  the  proper  disclosure. 
Now,  I  say,  it  is  a  verdict  against  evidence  inr 
that  respect,  as  to  which  I  must  refer  myself 
to  your  lordship*s  report ;  I  am  aware,  that  it 
was  attempted  to  be  proved,  and  was  proved/ 
that  very  frequently  the  accounts  of  ex-pay- 
masters  (as  they  were  called  in  the  course  of 
the  cause,  that  is,  paymasters  out  of  office)^ 
had  most  frequently  been  settled  by  the  ac-^ 
countant  general  in  the  office  of  the  pay- 
master ;  i  agree  the  fact  was  proved,  that  it 
had  been  frequently  so ;  but  I  persuade  my- 
self it  will  appear  by  your  lordship's  report  of 
the  evidence,  that  it  came  out  from  the  cross- 
examination  of  every  witness,  who  spoke  to 
that  point  on  the  part  of  the  prosecution,  thatr 
there  had  been  instances  of  accountants,  and* 
tlieir  representatives  themselves  doing  it,  re-' 
fusing  to  let  any  body  in  the  office  have  any 
thing  at  all  to  do  with  it,  and  the  same  wit-* 
nesscs  acknowledge,  that  it  was  perfectly  un<' 
derstood  in  the  office,  that  the  books  of  these 
accounts,  and  all  tl>e  papers  relative  to  thcmy 
were  the  property  of  tlie  ex-paymaster,  that 
he  had  a  right  to  take  them  away  from  the 
office,  and  that,  in  fact,  he  did  take  them/ 
away  from  the  office;  that  the  succeed ing^ 
paymaster  had  no  right  to  call  for  tliem,  nor 
to  have  them,  and,  I  think,  I  midit  venture, 
to  say,  that  the  last  session  of  parliament  has^- 
produced  a  legislative  opinion  upon  the  sub- 
ject ;  for  an  act  regulating  the  pay-office,^ 
among  t)ther  things  has  an  express  clause  to 
make  that  law  which  was  not  law  before;' 
that  is  to  say,  *  that  all  the  books  of  accQunts 
'  of  paymasters  going  out  of  office  shall  be  leu. 

*  at  that  office,  and  shall  be,  for  the  future, 
'  considered  as  the  property  of  that  office,  with 
'  a  licence  for  the  persons  concerned  to  have 

*  recourse  to  them  whenever  tliere  was  proper- 

*  occasion ;'  if  that  be  so,  I  submit  that  is  a 
verdict  asainst  evidence ;  for,  I  conceive,  it  is 
impossible  for  any  man,  rationally  speaking^- 
to  contend,  still  less  is  it  fit  that  a  man  should 
be  found  guilty  of  a  criminal  charge  upoa 
such  a  groimd,  and  upon  such  kind  ot  reason* 
ing,  that  it  is  the  duty  of  a  luau  to  da  that' 
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which  it  IS  not  in  hi?  power  to  do.  How  h  it 
possible  that  it  can  have  been  the  duty  of  the 
office  of  the  accountant-general  in  the  pay- 
office  to  do  it,  to  pass  the  accounts  of  the  ex* 
paymaster,  when  it  was  perfectly  at  the  option 
of  the  ex-paymaster,  or  dead  paymaster's  re- 
presentative, whether  he  should  do  it  or  not  ? 
I  took  the  lii)erty,  at  the  trial,  to  state  to 
the  juiy,  and,  with  submission,  to  call  for  his 
lordship's  direction  and  opinion  upon  that 
bead,  that,  upon  the  evidence,  it  appeared 
fio  clearly  tliat  the  person  acting,  or  his  repre- 
sentative acting^  had  a  right  to  take  all  the 
papers  and  all  the  books  away,  which  I  ven- 
tured to  stale,  *  and  which  I  do  again,  for 
the  consideration  of  the  Court ; — ^that,  upon 
that  evidence,  it  will  appear,  that  if  the  ex- 
paymaster  or  his  executors  had  got  the  books 
anid  papers  in  his  hands  and  was  going  out  of 
tbe  aooT  of  the  pay-office,  and  the  new  pay- 
master ran  after  him  and  snatched  them  from 
him,  the  ex-paymaster  or  his  representative 
nivhf  bring  an  action  of  trover  for  them ; 
and  I  hope  it  will  appear  that  I  did  not  over- 
state the  case  when- 1  stated  it  so.  It  cannot 
be  the  duty  of  an  officer  to  do  that  which  it 
is  not  in  the  power  of  any  officer  to  do,  nor 
is  it  in  the  power  of  any  mortal  to  transfer 
the  power  to  him  of  so  doing.  When  we 
tslk  of  its  being  the  duty  of  an  officer,  we 
suppoee  that  if  it  is  not  done,  it  must  be 
merely  his  fault;  now,  iif  every  instanced 
where  a  paymaster  is  out  of  office  or  dies,  if 
.  I  am  lignt  upon  that  evidence,  they  liave  a 
lisfat  to  take  the  books,  then  he  has  not 
merewithal  to  do  it,  he  cannot  do  it;  it  is 
impossible ;  and  it  appears  in  evidence,  0{ion/ 
the  part  of  the  prosecution,  that  this  had  been 
the  practice,  and  cases  were  stated ; — In  the 
case  of  Mr.  Winnington^s  representative,  Mr. 
Ii^ram ; — In  the  case  of  loni  Chatham  him- 
tt^  who  appointed  a  Mr.  Lamb  to  do  it,  who 
Ittd  nothing  to  do  with  the  pay-office.— In 
these  recent  instances,  it  was  stated  they  did 
it,  and  it  was  understood  that  they- had  a. eight 
to  do  it;  I  do  not  mean  to  sink  that,  un-  I 
doubtaily,  it  will  appear,  by  your  lordship's  | 
report,  that  the  accountant-g^eral  had  cer- 
tam  fees,  which  in  the  ultimate  nddcingup 
that  account  were  allowed  him  for  assisting 
in  making  up  the  account ;  it  was  so  stated 
and  so  undmtood  at  the  trial;  when  that 
evidence  comes  to  be  looked  into,  it  will 
amount  only  to  this,  that  he  had  certain  fees 
given  him  for  something  relative  to  these 
acdmnts,  but  for  particularly  making  up  the 
accounts  of  the  arrears  that  were  due,  for 
that  they  duirge  here  tlie  arrears  that  are 
due  fiom  the  ex-paymaster,  there  is  no  gra- 
tuity for  that:  Mr.  Bembridge  never  in- 
atnictedas  to  deny  that  after  a  paymaster  is 
out  of  a&ct  a  great  deal  of  business  is  done 
hj  hiin;  a  great  many  things  were  stated 
widi  re^ud  to  the  staff  officers,  and  other 
fbongs  (I  cannot  state  very  correctly  now) . 
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^thad  nothixig.  to  do  with  the  making  out 
the  accounts  of^his  arrears.  When  the  ac- 
counts are  ultimately  settled,  something  is 
allowed  to  the  accountant,  which  has  been 
given  to  the  accountant  in  the  pay-office,  but 
surelv  that  does  not  import  duty;  for  your 
lordsnip  will  recollect,  that  upon  a  division 
of  a  large  sum,  some  thousand  pounds,  that 
is  allowed,— thouffh  it  is  true  the  accountant 
in  the  pay-office  has  a  large  share  of  it,-^ 
upon  passing  the  uhimote  accounts  of  the 
ejE-paymaster,  there  is  a  division  of  very  largo 
shares  to  every  officer  in  the  pay-office,  down 
to  the  door-keeper,  and,  I  believe,  the  sweeper 
of  the  passage ;  such  officers  and  such  situa- 
tions,  that  it  is  utterly  impossible,  upon  the 
face  of  it,  for  any  man  to  tell  me  that  it  is 
their  duty  to  have  anv  thing  to  do  with  pass- 
ing the  accounts.  The  circumstance,  tnere^ 
fore,  of  receiving  money  does  not,  by  any 
means,  import  that  he  received  money  for 
passing  the  accounts.  Touching  the  arrears^ 
that  were  to  be  paid  by  the  paymaster: 
I  distinguish  that  from  other  parts  of 
his  busmess.  I  submit  to  your  lordship 
that  sufficient  evidence  did  not  appear  i4 
prove  that  it  was  the  duty  of  his  office ;  if  it 
was  not  the  duty  of  his  office,  the  charge  no* 
cessarily  falls  to  the  ground;  for  the  cnarg^ 
is  this/^-It  was  vour  duty,  as  that  officer,  and 
yon  omitted  to  do  it ;  the  frst  premises  must 
oe  made  out  in  evidence,  or  there  ia  no  ground 
for  the  charge. 

I  will  suppose,  for  arguments  sake,  and 
for  argument's  sake  only,-^for  I  cannot  con- 
vince my  poor  judgment  that  it  was  made 
out,— J  will  suppose,  for  a  moment,  it  waa 
made  out  to  be  the  duty  of  his  dffiee;  th« 
next  question,  and  a  most  important  one  in 
this  and  every  criminal  charae,  especially 
such  a  charge  as  this,  that  one  Snows  no  pre- 
cedent of,  one  does  not  find  any  principles 
or  any  precedent  in  our  law  books  that  goes 
at  all  to  the  case,  the  essence  of  the  crime  is 
the  .wilfully  doing  it,  by  which  I  do  not  mean 
knowing  the  law,  and  wilfully  breaking  the 
law,  but  wilfully  doing  the  ftlctj  the  present 
case  is'short'  of  that,  because  it  is  not  a  wil-> 
fiilly  doing  it,  it  is  an  omission  of  that  duty 
which  is  stated  to  be  his,  but  th^t  omissioh 
must  be  wilful  which  is  the  essence  of  every 
one  of  the  charges ;  now,  how  is  that  made 
out?  The  sum offorty-eight  thousand  pounds; 
which  ought  to  have  been  seven  or  eight 
years  before  in  Mr.  PowelPs  accounts,  was  not 
there  when  this  last  paper  of  accouxit,  called 
the  final  account,  was  adivered  in;  it  is  said 
to  Mr.  Bembridge,  it  was  your  duty  to  setf 
that  in,  for  you  knew  it^  and  have  wilfViUy 
omitted  it;  why  wilfully  omitted  it?  why,  b^ 
cause  they  have  called  two  witnesses  (I  stalls 
their  case  as  strong,  I  am  sure,  as  it  will  ap« 
pear  upon  the  face  of  the  report),  Mr.  Hughes 
and  Mr.  Wigglesworth  of  tne  auditor's-oatej 
who  said  they  went  to  Mr.  Beimbridge,*at  th« 
pay-office,  about  these  accounts,  a  sort  of 
language  which  seem^  to  be  taken  ftom  fb4 
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infoYva^^ony  touching  tbeB«  accounts/  that 
Mr.  Bembridge  told  them  he  could  do  nothing 
more  about  it,  that  they  must  go  to  Mr. 
Powell ;  upon  which,  immediately,  they  have 
recourse  to  Mr.  Powell.  From  the  first  instant 
that  they,  applied  to  Mr.  Bemhridge,  it  ap- 
pears in  eTiaence,  he  referred  them  to  Mr. 
Powdl,  and  finom  that  moment  they  never 
afterwards  went  to  Mr.  Bembridgc;  that  will, 
I  submit,  appear  clearly  upon  the  evidence 
v^hen  it  comes  to  be  reported ;  but  whv  was 
it  wilful?  the  gentlemen  will  say,  undoubt- 
edly, as  they  md  at  the  trial,  there  is  evi- 
dence of  wilfulness^  because  Mr.  Bemhridge 
himself  admitted,  in  an  examination  before 
the  commissioners  of  the  treasury,  which  is 
deposed  to  by  Mr.  Rose,  that  he  himself 
knew  of  those  omissions,  and  that  he  was  of 
opinion  and  aware  that  they  ought  to  have 
been  inserted;  this,  together  wiUi  the  evi- 
dence of  the  application  of  Hughes  and  Wig- 
^lesworth  is  the  evidence,  I  conceive,  and  the 
full  extent  of  it,  that  will  he  found  upon  the 
report,  of  his  wilfully  withholding  it  Mr. 
Bose  says  nothing  about  time;  he  does  not 
put  into  the  mouth  of  Mr.  Bemhridge  any 
tthing  that  relates  to  the  time  when  he  first 
knew  it ;  on  the  contrary,  I  remembier  per- 
£Bctly  well,  either  Mr.  Solicitor  General,  or 
somG  other  of  the  gentlemen  for  the  prosecu- 
tion, put  a  question  to  Mr.  Rose,  seeine  Uie 
dii&oulty  and  the  want  of  it;  they  asked  Mr. 
Rose,  whether  Mr.  Bemhridge  gave  him  any 
idea,  by  any  expression  of^his  (the  inquiry 
was  of  that  sort  1  will  venture  to  say),  as  to 
the  time  when  he  knew  it  ?  Mr.  Rose's  an- 
swer was  a  very  fair  and  candid  one, — ^No, 
J  know  iK)thu]g  about  that;  I  believe,  he 
lUlded  either  vears,  days,  weeks,  or  something 
•f  the  sort;  he  fiurly  acknowledged  that  Mr. 
Bembridge's  expression  ^ve  him  no  idea  of 
^e  time  when  Ije  knew  it :  then  what  is  the 
intent  of  this  evidence  ?  it  is,  to  make  it  sup* 
posed  that  he  knew  all  this  at  the  time  of  the 
application  of  Mr.  Hughes  and  Mr.  Wigsks- 
worth,  but  unless  the  time  is  ascertiiined  when 
)ie  knew  that,  no  such  consequence  oBik  be 
drawn,  and  it  is  extremely  harsh  to  suppose 
such  a  consequence  could  be  drawn  in  a  case 
yrhen  it  is  the.  veiy  ^st  and  essence  of  the 
criminali^  in  the  busmess.  But  it  was  said^ 
that  the  items  appeared  in  the  books  of  the 
pay-office,  and  Mr.  Bem(>ridge  must  have 
known  i^  for  they  ;wBFe  inserted  in  books  in 
the  office,  to  whidi  he  had  daUy  and  hourly 
access ;  dial  he  must  have  known,  from  the 
circumstance  of  these  articles  appealing  there, 
that  they  ought  to  liave  been  inserted ;  that 
their  were  clearly  to  be  seen  by  any  pne  who 
looked  in  the  books,  and  that  they  were  open 
.  to  evenr  bod/  in  the  office :  that  is  a  different 
stoiy  from  its  being  his  duty  as  accountant, 
you  may  say,  in  this  way,  it  becomes  evei^y 
man  who  eats  the  king's  bread,  receives  his 
wages,  as  perhaps  it  does,  not  to  see  the  public 
suner— I  agree  to  that;  but  where  is  the 
lawyer  who  will  stand  up  and  say  that  t:om- 


poses  a  crime  in  the  criminal  law  of  this 
country  ?  Such  a  conduct  in  the  case  of  hish- 
treason.  would  be  a  misprision  of  treason,  but 
under  these  circumstances,  I  conceive  it  can- 
not compose  a  crime.  I  submit,  that  upon 
the  whole  complexion  of  the  evidence,  it  will 
come  out  that  it  was  not  the  indispensable 
duty  of  his  office ;  your  lordship  sees  that  Mr. 
Bemhridge  had  not  it  in  his  power  to  do  it ; 
and  what  is  this  mighty  ill  behaviour  even 
that  he  is  guilty  of?  Mr.  Powell  had  been 
in  the  office  of  accountant-general  for  many, 
many  years ;  besides  that,  ne  was  the  exe- 
cutor of  my  lord  Holland ;  he  was  perfectly 
conversant  with  these  accounts,  and  could 
himself,  if  he  had  been  so  disposed,  out  of  all 
doubt,  have  made  them  up  as  soon,  as  readily, 
as  clearly,  and  as  masterly,  perhaps  more  so 
than  any  other  man  that  can  be  named;  then 
the  utmost  extent  of  the  criminality  of  Mr. 
Bemhridge  was,  that  he  suffered  the  person 
who  had  formerly  been  in  his  office,  who  was 
equal  to  it.  who  was  the- person  acting  as 
executor  to  lord  Holland, — which  was  thrown, 
I  remember  at  Mr.  Bembridge^s  head,  when 
examining  at  the  board  of  treasury,  that  be 
ought  not  to  have  done  it;  I  trust,  it  will  ap- 
pear upon  the  evidence,  Mr.  Powell  had  a  ne nt 
to  have  taken  them  to  his  o¥m  home ;  he  did 
not,  because  he  had  another  office,  for  he 
was  cashier  there ;  he  did  all  his  private  bu- 
siness as  well  as  his  public  business  of  ca- 
shier there ; — therefore,  when  Mr.  Bembndge 
says,  go  to  Mr.  Powell,  they  go  to  him,  and 
have  nothing  more  to  do  with  Mr.  Bern- 
bridge. 

,  Besides  this,  the  defendant  wishes  that  the 
opinion  of  the  Court  should  be  taken,  whe- 
ther upon  the  evidence  of  his  case,  taking  it 
in  the  strongest  wa^  that  can  be  collected 
from  that  evidence,  it  contains  the  proof  of 
any  offence  at  all  ?  for  if  it  does  not  prove  any 
ofience,  it  cannot  prove  this  fact.  Now,  the 
way  in  which  it  stood  was  this:  Mr.  Bern- 
bridge's  offiM:e  is,  that  he  is  the  clerk  of  the 
paymaster,  a  modem  office;  who  appointed 
the  paymaster  did  not  appear ;  how  Mr.  Bern- 
bridge  was  appointed,  that  appears;  it  is  too 
notorious,  for  every  body  knows,  perfectly 
well,  it  has  happened  to  tms  unfortunate  gen- 
tleman within  the  course  of  a  few  months 
that  he  is  put  qut  to  day,  restored  to-morrow, 
and  tiimea  out  again  the  next  dav ;  this,  then, 
is  the  mighty  oface  of  trust  and  importance 
as  it  stands  upon  the  face  of  the  charge.  In 
truth  it  came  out,  and  I  aver  it  to  be  so,  the 
only  formality  of  putting  him  into  his  office 
is,  that  tht  paymaster  takes  any  man  that  ho 
thinks  proper  by  the  hand;  he  carries  him 
into  the  office,  says,  hang  up  your  hat  upon 
that  peg,  and  sit  down  at  that  desk^  you  are 
accountant  to  the  paymaster.  I  have  a  se- 
rious observation  to  make  upon  this;  that 
this  is  not  that  known,  important,  ancient, 
common  law,  consequendai,  magisterial,  ov 
ministenal  omce  that^he  law  takes  notice  o^ 
and  says  a  breacb  of  i|  shall  be  indictable. 
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Ify  lord|  if  tbere  has  been  such  a  tn^ecedent 
tad  such  n  conviction^  fligain  I  take  the  iib^^. 
ts  I  did  upon  the  trial,  to  call  upon  my  learned 
fiiend  to  produce  it ;  I  do  not  oelieve  vet  he 
Itts  found  one;  at  that  time,  most  unaouht* 
edly,  he  was  not  in  possession  of  it ;  if  he  has 
now,  we  shall  hear  of  it  when  he  comes  to 
show  cause,  if  it  is  in  point;  at  that  time 
thoe  was  no  one  in  pohit;  the  only  case  that 
was  talked  of,  was  the  case  of  Mr.  Lefaeup.  I 
was  awateof  that,  I  sent  for  the  information, 
and  in  every  one  of  these  counts  (there  is  a 
multipticity  of  them)  it  concluded,  againsi 
the  form  of  the  tiatute ;  it  averred,  again 
and  agun  that  it  is  agunst  the  statute ;  and 
the  very  crime  vras  in  the  teeth  of  that  act 
of  parliament  that  made  him  a  trustee  for  re- 
ceiving subscriptions  for  the  tickets;  and  I 
take  it  to  be  clear  law,  and  every  bodv  knows 
it,  that  if  a  thing  is  commanded  to  be  done, 
oris  prohibited  from  being  done,  the  principle 
upon  which  that — 

Mr.  Just.  Buller,    Is  that  case  in  print  ? 

Mr.  Bearcro/^.  I  believe  not ;~ the  prin- 
ciple upon  wiiich  that  stood  is  the  clearest  in 
the  world,  and  no  man  can  doubt  it ;  if  any 
dung  b  commanded  to  be  done,  or  prohibited 
frmn  bein^  done,  by  a  statute,  and  there  is  no 
other  mo&  of  punishment,  a  man  who  does 
that,  is  most  undoubtedly  liable  to  be  punish- 
ed by  indictment ;  and  it  was  upon  that  prin- 
ciple that  eveiy  one  of  these  counts  concluded 
Ituititwas  against  the  statute.  Then  it  is 
aid,  there  is  a  recent  case  of  Mr.  Ken- 
nett,  lord  mayor  of  the  city,  who  was  guilty 
of  an  offence  of  omission  *  that  is  like  the 
case ;  for  who  ever  disputed  that  the  office  of 
a  justice  of  peace,  which  he  held,  and  it  was 
in  that  way  that  he  was  charged,  and  upon 
that  ground  merely,  in  that  situation  who 
ever  disputed^  that  if  he  breaks  the  duty  of  his 
office,  he  b  liable  to  an  indictmmt? — yfhy} 
because  he  b  an  ancient  magisterial  officer; 
*e  see  precedents  of  doing  it  every  day,  eveiy 
rale  to  show  cause  that  you  grant  for  an  in- 
^onnation  against  a  justice  of  peace,  shows 
that  may  be  done ;  but  I  take  it,  the  descrip- 
tioa  of  persons  is  very  different; — in  a  word, 
what  I  mean  to  say  about  the  point  of  law  u 
this:  if  Mr.  Bembridge,  the  clerk  of  the  pay* 
office,— for  the  paymaster  himself  is  no  more, 
he  is  not  a  common  law  officer,  not  as  an 
aacient  officer  accounting  with  the  exche- 
ma\  hut  as  a  man  who  has  money,  axid,  there- 
we,  must  account  with  the  exchequer, — ^for 
^^  man  who  has  public  money  in  his 
h»d  oust  account  with  the  exchequer, — he  is 
a  penon  of  a  very  different  description;  a 
^wtttahle  is  indictable  for  not  obeying  a  war- 
'^j— Why?  Because  he  is  a  conmion  law 
officer,  yeiy  well  known,  and  there  is  no 
other  wayto  coerce  him;  but  if  Mr.  Bem- 
"uge,  m  the  situation  I  have  described  hhn 
•J  J?>  ?  ^'•^^^  ^  ^  indictment,  for  a  breach 

«  ms  dii^,  there  is  not  a  man  in  the  service 
^  ^mment,  even  an  exciseman,  that  is 
ModictaUe  for  every  breach  of  his  duty. 


These  a^  the  gromids  upon  which  I  beg 
leave  to  doubt  whether  the  case,  taking  it 
as  strong  as  any  reasonable  man  can,  upon 
iht  evidence  ffiven  for  the  prosecution,  aoes- 
support  the  information.  Upon  these  erounds, 
I  trust,  at  least,  the  Court  will  so  so  for  as  to 
think  that  it  is  fit  to  consider  this,  and  that 
a  rule  tb  show  cause  should  be  granted. 

I  would  apprize  the  Court  of^the  situation 
in  which  my  client  stands.  Upon  the  inti- 
mation of  your  lordship,  on  Saturday,  that  we 
might  not  oe  surprised,  he  came  immediately 
to  appear  in  Court  to  take  the  judgment  of 
the  Court;  he  never  was  upon  any  bail,  not 
the  least;  it  so  hmpens,  that  in  the  course  of 
the  Court  upon  inrormations,  he  is  not  upon 
any  bail  at  all. — ^it  is  otherwise  upon  inaict* 
ments,  they  take  some  small  bail, — so  that  he 
comes  here  voluntarily,  as  your  lordship  will 
find  upon  enquiry.  Your  lordship  sees  why  I 
mention  that,  whatever  may  have  been  the 
practice,  whatever  may  be  the  propriety  of  its 
being  so  for  the  future^  is  not  to  my  purpose ; 
the  only  use  I  make  of  it  is,  it  is  a  clear  mark 
to  your  lordship,  that  this  gentleman  means 
to  be  forthcoming  to  abide  the  judgment  of 
the  Court ;  upon  that,  I  would  say,  I  trust,  I 
have  laid  a  ground  that  will  entitle  us,  I 
should  hope,  for  a  rule  to  show  cause  why  this 
motion  should  not  be  granted,  and  mean  to 
add  to  my  prayer,  that  the  Court  will  not 
commit  the  defendant,  but  will  take  any  bail, 
which  he  is  ready  to  aive,  that  the  Court 
think  proper.  I  should  nope  that  the  prose- 
cutor will  not  think  it  necessary  to  press  for 
ui  immediate  commitment  while  tne  ques- 
tion is  under  consideration,  but  will  be  con- 
tent with  such  ban  as  the  Court  shall  direct. 

Mr.  Sd,  Gen,  I  am  in  the  discretion 
of  your  lordship,  whether  to  take  it  up  now 
or  grant  a  rule  as  the  Court  shall  think 
proper. 

Lord  Mansfield,  I  ^11  state  the  evidence. 
The  defendant,  at  the  trial,  had  a  most  ex- 
cellent character  given  him.  It  certainly 
very  much  imports  the  public  that  the  crime 
should  be  defined,  and  tnat  it  should  appear, 
for  a  certainty,  whether  it  is,  or  is  not  an  in- 
dictable crime;  the  two  questions  left  to 
the  jur}',  and  upon  which  the  trial  turned, 
were,  first,  whether  it  was  the  duty  of 
his  office,  as  aceountant,  to  make  up  e>- 
paymasters' accounts;  if  it  was  his  duty,  aa 
accountant,  to  make  up  the  paymasters'  ac^ 
counts,  then  whether  tne  concealment  for  so 
many  years,  and  till  after  the  whole  account 
was  seeminzly  closed, — ^not  really  closed,  be- 
cause it  had  not  been  attested,  but  so  far 
olosed  as  to  have  the  lialance  put  down  in 
pencil,  and  so  done,  barely  with  a  view  to 
some  alterati<ms  that  might  arise  from  an 
allowance,  in  the  case  of  Paris  Taylor;— whe- 
ther, under  these  circumstances,  he,  as  ac» 
countant,  concealuag,  for  so  many  years, 
items  which  he  waji  perfectly  apprised  of,  to 
the  amount  of  4SfiQ0l ,  was  contrary  to  the 
dutyofthatoffice^orook  Theie  was  another 
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point  that  Mr.  Bearcroft  made,  ^eiy  properly, 
at  the  trial,  that  is,  take  the  fact  as  I  have 
90W  stated  it,  whether  it  is  an  indictable 
crime,  or  not.  The  two  first  questions  wer§ 
lefl  to  the  jury ;  as  to  the  last^  whether  at  is 
^n  indictable  crime,  I  believe  I  intimated  a 
Ibias  of  opinion,  but  t  told  the  jury  that  ap- 
peared upon  the  record,  and  that  neither  I 
sor  the^  nad  any  thing  to  do  with  it ;  but  a 

•  iQOtion  in  arrest  of  ju&ment  would  avail  thp 
defendant,  if  it  should  oe  the  opinion  of  the 
Court  that  it  was  not  an  indictable  ofifence. 
Having  premised  this,  I  will  now  state,  as 
accurately  as  I  am  able,  what  passed  at  the 
trial.  J.  haye  looked  over  the  several  papers 
that  were  produced^  since,  to  nefresh  my  me* 
mory;  but  it  will  not  ^e  necessary  to  state  to 
the  Court  a  great  many  things  that  were  pror 
duced,  that  nothing  turned  upon.   . 

The  first  witness  they  called,  was  a  Mr. 
EEu^hes,  who  produced  the  books  of  lord  Hoi- 
lana's  accounts,  which  had  been  delivered 
at  the  auditor's  office  for  a  great  many  years 
back,  and  they  ended  the  24th  of  June  1765 ; 
that  shows  how  long  the  accounts  had  been 
depending;  then  Hughes  said,  I  had  ofien 
i;onyersat]^n  with  the  defendant  about  these 

.  accouxUs^  iince  I  have  been  the  deputy- 
ipiuditor;  he  had  been  second  clerk  in  toe 
auditor's  officpi  and  in  the  month  of 'July, 
^782,  l^  was  made  deputy-auditor;  says  he, 
pur  method  at  the  auditors  office  is,  to  trans- 
mit oiur  objections  upon  the  account  to  the 
accountant,  to  have  them  cleared;  between 
September  and  November  last,  I  often  at- 
jtended  ^e  defendant ;  in  the  month  of  Oc- 
tober last,  I  called  upon  him  peremptoril^r  to 
settle  and  dose  the  account ;  upon  pressing 
him  very  close  to  have  the  matter  settled,  he 
jDBferred'Us  to  Mr.  Powell,  saying  he  could  4o 
90  more  in  it ;  we  applied  to  Mr*  Powell ; 
the  accounts  were  sent  from  the  auditor's  to 
the  pay-office  to  insert  two  items,  which  were 
surcharges,  one  of  OOp^.;,  and  the  other  400/. 
and  odd,  both  amountins  to  1^68/.;  the 
books  were  returned  to  toe  auditor's  office 
with  a  stated  balance  in  penciled  figures,  of 
£8,000/.,  odd  money;  the  two  items  of  sur- 
charges were  not  actually  inserted  in  the  ac- 
count, but  they  were  carried  into  the  balance; 
the  auditor,  upon  this,  drew  out  a  state  of  the 
accoimt,  considering  it  as  alipost  closed,  and 
delivered  it  to  Mr.  Xlose,  the  secretary  of  the 
treasury,  to  be  laid  before  the  lorcjs  of  the 
treasury.  Mr.  Colhome,  who  was  an  acting 
clerk,  under  the  defendant,  Wught  the  booE 
with  the  balance  struck;  we  informed  Mr. 
Powell  to  whom  the  defendant  referred  us,  of 
all  our  proceedings,  and,  particularly,  that  we 
vere  to  transmit  a  state  of  the  account  to  the 
treasury ;  we  pressed  Mr.  Powell  to  attest  and 
to  swear  jU>  his  accounts,  which  he  neglecting, 
vc  wrote  to  him ;  no  objection  was  made, 
1?y  ai^  person,  to  transmitting  to  the  trea- 
sury tlu8  account ;  it  is  neve^  usual  to  trans- 
mit the  account  till  the  siccoimt  is  closed  and 
.Hie  hiUo^ce  (trud^  but  ^  thou^tit  it  neceq- 


i^iy,  now,  to  deliver  the  aeco^mt)  whlcfa  w« 
did  from  that  which  had  been  sen^  to  us  iii 
penciled  fibres:  and  then  that  account  is 
nroduced  in  court,  taken  from  Ihs  penciled 
figures ;  after  the  transmission  to  tne  trea- 
sury of  this  account  with  the  penciled  bar 
lance,  the  books  of  accounts  were  returned 
from  the  auditor's-office  to  the  pay-office  to 
have  the  two  items,  which  had  been  caniei) 
into  the  balance,  of  1,368/.  inserted  in  the  ai> 
count — for  no  other  purpose.  I  thought  th« 
book  remained  in  the  pay-office  too  long,  and 
I  desired  my  colleague  to  inquire  why  it  was 
not  returned ;  upon  this  inqmry,  we  found  i% 
had  been  returned  to  one  of  our  clerks;  I 
looked  into  the  book  to  see  if  the  two  itemflk" 
amounting  to  1,368/.  were  inserted ;  I  founa 
they  were ;  but  between  these  two  items,  ao4 
the  last  entered  sum,  I  found  various  entriea 
piade  of  sums,  amoimting  to  above  48,000/., 
which  alarmed  us ;  we  drew  out  a  fresh  stale 
of  the  account,  and  delivered  it  to  the  tnokr 
sury ;  in  this  account,  to  which  the  48,000/, 
was  added,  the  penciled  balance  was  erased, 
and  it  had  no  official  marks,  they  were  all 
new  items :  and  that  account  was  produced 
in  court,  which  answered  the  account  that 
the  witness  gave  of  it.  Upon  the  13th  of 
February,  1783,  a  fresh  state  was  delivered 
into  the  treasury ;  upon  this  delivery  and  the 
new  items  of  surcharge,  upon  his  cross-eiSir 
mination,  he  savs,  I  have  been  thirty  years  in 
the  office ;  the  balance  was  penciled,  l^ecause, 
I  believe,  that  Mr.  Powell  expected  some  al^* 
lowance  to  be  made  him,  with  respect  to  Paris 
Taylor's  accounts;  but  an  account  is  not 
closed  till  attested ;  but  the  pencil  was,  to  all 
intents  and  purposes,  an  agreement  to  ths 
balance,  but  till  attestation,  the  account  i^ 
not  closed ;  I  recollect  no  instance  of  addimr 
an  itom  af^r  the  balance  is  agreed ;  but  ttu 
the  account  is  attested,  I  think  it  may  be  cor* 
fected :  the  defendant  said  he  had  done  all  he 
could,  and  referred  us  to  Mr.  Powell;  we 
never  applied  to  the  cashier,  the  accountant 
is  the  officer  to  whom  we  applied.  Mr.  Win- 
ningtou*s  accounts  were  made  up  without  the 
intervention  of  any  officer  of  the  pay-oflKce : 
there  is  no  instance  since,  that  I  knowo^ 
where  they  have  been  pade  up  otherwise 
than  by  the  accountant. 

Then  Wigglesworth  waSyCalled;  he  says^ 
that  so  long  ago  as  tlie  year  1772,  lord  Hol- 
land's final  accounts  were  dehvered  in.  Upon 
the  97th  of  October  last,  Tve  transmitted  to 
the  defendant  our  observations  as  on  Uie 
final  account ;  in  the  middle  of  November  I 
called  on  the  defendant,  and  requested  that 
he  would  answer  our  observations;  he  re- 
ferred us»  in  future,  to  Mr.  Powell ;  he  said, 
he  acted  under  the  diiiecUon  of  Mr.  Powell, 
and,  of  himself,  could  do  nothing  in  it ;  we 
then  applied  to  Mr.  Powell,  and  begged  bim 
to  close  the  account,  we  wanted  to  draw  out  a 
state  of  it  to  send  to  the  treasury ;  heaud, 
b}'  wa^y  of  excuse,  that  the  accounts  irUh 
PmT^lojTweieimseltled;  we  tcaidmitted 
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t  sUUe  of  it  to  the  treiMury,  appnaiu;  him 
teibre-baod.  We  always  understood  that 
we  had  agreed  m  the  balaoce,  the  only  ohjec- 
tioD  that  was  ever  made,  was  the  accounts 
dependu^  with  Paris  Taylor.  At  the  end  of 
Kovembery  we  sent  the  account  to  the  pay- 
i^ffice;  the  11th  of  Januaiy,  we  sent  to  the 
pay-office  for  the  book,  but  it  had  been  re- 
tuniedy  and  on  the  last  of  January^  we  disco- 
yered  the  additional  articles. 

Then  they  called  Mr.  Gibbs,  who  is  a  clerk 
to  the  auditor ;  be  says,  upon  the  4th  of  Jan., 
Mr.  Cdbomey  the  dfafendanVs  clerk,  brought 
that  book  of  account  to  the  auditors  office. 

Then  they  call  William  Plasted,  who  is  a 
cltf  k  in  the  auditor's  ofiice ;  he  says,  h^  dis- 
c}oveied  a  mistake  in  the  account,  owing  to  a 
wrong  computation ;  that  he  sent  it  back  to 
the  pay-office  to  be  rectified;  that  when  it 
vas  returned  agsdn  to  the  auditors  office,  he 
«iw  that  there  were  additional  entries,  to  the 
amount  of  48^)00/.,  wliich  were  in  the  hand- 
wiiting  of  Mr«  Colborne,  the  defendant's  act- 
ing clo-k. 

Mr.  Chamberlajne  is  palled;  and  he  says, 
all  the  additional  items  are  entered  in  the  pay- 
office  books,  except  about  ^0,000/.,  consisting 
of  small  items  which  he  did  not  examine. 

Then  they  produce  a  warrant  of  an  al* 
knrance  to  the  defendant  for  passing  the 
account;  they  produce  a  memorial  of  John 
Powell,  acting  executor  to  lord  Holland,  pray- 
ise  an  allowance  to  the  officers  of  the  pay- 
omce,  for  making  up  the  account  of  lord  Hoi- 
lanl,  firom  the  1^  of  June,  1757,  to  the 
1^  of  June,  1 765 ;  and  heclaimed  allowances 
t(»  these  several  officers,  which  are  allowed  in 
]u$  account,  and  ampng  the  rest,  there  is  to 
the  deputv  paymaster  a  large  sum;  the 
.  cuhier  nad  a  sum ;  and  then  the  accountani- 
gKoeral,  Charles  Bembridge,  9,650/. ;  the  ac- 
countant-general's clerk  bad  a  sum  of  500/. 
allowed  him ;  and  then  there  are  sums  to  the 
other  officers  ;  and  this  is  an  allowance  that 
19  made  by  the  public  to  the  accountant- 
general,  for  the  passing  of  my  lord  Holland's 
account  Then,  which  I  need  not  trouble  the 
Court  with,  they  produced  a  receipt  from  the 
defendant,  for  this  money.  Mr.  Molleson, 
the  secretary  to  the  conunissioners  of  the 
imblic  accounts,  produced  aligned  esamina- 
tion  of  the  defendant,  before  the  commis- 
sioners  of  accounts,  dated  the  £and  of  March, 
1781 ;  so  far  as  it  is  material  to  the  present 
question,  the  defendant,  tells  the  commis- 
«oners,  that  he,  as  accountant  in  the  pay- 
oflke,  carries  on  and  makes  up  the  accounts 
of  the  pay-masters  after  they  are  out  of  office, 
M  well  as  those  of  the  nay-masters  in  office ; 
he  likewise  tells  them,  that  the  onlv  Obstacle 
to  the  final  adjustment  of  lord  Holland's  ac- 
^Mmts,  b  a  dispute  relative  to  the  balance  in 
we  bands  of  Pans  Taylor,  who  was  one  of  his 
deputies;  this  was  on  the  29aA  of  March, 
17^1.   Upon  another  exaounatioii  of  his,  he 

lays,  that  he  has  been  in  the  pay-^&ce  twenty 
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The  next  witness  they  call  is  Mr.  Rose^ 
secretaiT  to  the  treasury:  he  says,  that  upon 
the  15th  of  February,  1783,  the  defendant 
owned  before  the  lords  of  the  treasury  (I 
shall  state  this  particularly),  that  he  was 
perfectly  apprized  of  these  additional  articles, 
which  were  brought  into  the  account,  long 
previous  to  the  penciled  balance  being  drawn 
out.     I  then  asked  him  how  he  came  not  to 

fet  them  inserted  in  that  account;  he  said, 
e  left  it  to  Mr.  Powell,  who  had  been  ac- 
countant before  him,  to  make  up  the  account, 
I  asked  him  if  he  was  not  aware  that  it  was 
his  duty,  as  accountant,  to  see  thatall  the 
articles  to  charge,  were  included ;  he  admiu 
ted,  he  knew  it  was  his  duty ;  I  then  asked, 
if  it  did  not  occur  to  him,  to  be  peculi^ly 
improper  to  devolve  upon  the  person  acting 
that  check  which  the  constitution  of  the  office 
had  vested  in  him  ;  he  answered,  it  did  not 
occur  to  him  :  he  said,  in  the  course  of  his 
examination,  that  he  did  not  consider  the  ac- 
count as  final;  being  asked  why,  he  men- 
tioned the  accounts  still  subsisting  between 
Paris  Taylor  and  the  executors  of  lord  Hol- 
land, but  which,  he  admitted,  had  no  relation 
to  these  articles ;  I  asked  him,  whether  he 
had  a  doubt  about  any  of  the  additional 
articles ;  he  said,  no,  he  had  none. 

Then  they  produced  a  letter  from  the  de- 
fendant to  Mr.  Hose,  in  which  he  states  the  ba- 
lance due  firom  the  defendant ;  and  then  they 
produced  another  letter,  dated  March  3, 1783, 
to  show  thatthat  balance  has  since  been  paid  in. 

On  the  part  of  the  defendant,  Mr.  Bearcroft 
called  Mr.  Ban^ham,  who  had  been  a  clerk  at 
the  pay-office  lor  S3  years,  and  he  says  it 
is  the  duty  of  the  accountant  to  make  up  tha. 
accounts  of  all  deputy  jpaymasters  abroad ;  the 
pay  and  clearings  of  all  the  garrisons;  to  settle 
and  correspond  with  all  oeputy  paymasters; 
to  examine  all  their  accounts :  to  check  all 
the  receipts  that  are  made  out  for  the  eeneral 
and  stafi-officers  of  Great  Britain  and  North 
America ;  to  examine  and  state  the  account 
of  extraordinary  service  every  year ;  that,  in 
shorty  the  accountant  had  the  inspection 
of  the  whole  business ;  it  lies  entirely  upon 
him;  I  believe  it  is  entirely  at  his  own 
option  whether  he  will,  or  not,  make  up  the 
accounts  of  the  paymasters  out  of  office :  Mr* 
Winnineton's  were  passed  by  iinother  person  t 
Mr.  NicnoU,  the  accountant  died,  and  Mr, 
Sawyer,  the  cashier,  was  employed  to  make 
up  the  accounts  of  lord  Chatham. 

Then  they  called  Mr.  Crawford :  he  says, 
lie  has  been  in  the  pay*office  ever  since  the 
year  1761,  and  he  states  the  duty  of  the  ac- 
countant in  many  articles. 

Then  they  called  John  Lamb :  he  says,  he 
was  emplc^yed  to  pass  Iprd  Chatham's  ac- 
counts, oy  his  lordship,  at  the  recommenda- 
tion of  Mr.  Sawyer,  the  cashier,  and  the  ac- 
countant did  not  pass  his  account.  This  is 
the  substance  o(  tne  evidence  given  on  both 
aides. 

Mx.  ^ott.  It  b^comfis  my  dutiXi  somevhAl 
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accounts  of  the  paymasters  out  of  office ;  it 
charges  him  with  a  breach  of  that  du\y  ?  and, 
my  lord,  I  beg  leave  to  submit  to  the  Courts 
tKat  there  is  not  evidence  to  support  the  con- 
clusion that  he  did  violate  that  outv;  and  not 
only  to  submit  to  the  Court,  that  there  is  not 
evidence  to  support  that  proposition,    bt%T 
I    beg   to  contend  farther,   that  evidence, 
very    important    has   been    received^    and 
heard  in  this    cause    by  the  jury,    whicli 
ought  not  to  have  been  received,  and  whicli 
they  ought  not  to  have  heard,  because  its 
tendency,  if  it  is  to  prove  any  thing,  is  ta 
prove  a  different  species  of  ^uilt  from  that- 
stated  in  the  information,  with  a  view  to 
induce  the  jury  to  believe  that  that  guilt, 
which  is  stated  in  the  information,  exists  in 
Mr.  Bembridge's  case.    I  would  explain  my- 
self, by  saying  tliis,  that  if  it  appears  upon  this 
evidence,  or  if  yobr  lordship's  recollection 
s^iall  justify  me  in  saying,  that  it  was  pressed 
to  the  jury,  that  if  Mr.  Bembridge  had  this* 
duW  imposed  upon  him,  not  as  accountant 
in  the  pa^-office,  but  as  having  received  money- 
for  the  mschargie  of  the  duty,  as  beins  some- 
thing extraordmary,  and  besides  and  oeyond 
the  aiit^  of  the  accountant,  that  evidence  of 
his  bavins  been  paid  for  such  an  assumed 
duty,  which  does  not  belong  to  the  office  of 
accountant  will  not  support  the  diai^  iq  this 
information :  that  is,  i  contend,  that  if  Mr.  • 
Bembridge  received  the  S,600/.,  which  your 
lordship  will  recollect  was  mentioned  in  the 
evidence,  relied  upon  by  the  prosecutor,  and  * 
stated  by  vour  lordship  to  the  jury,  Uut  he 
received  that  sum  as  a  conuderation  for  his 
doing  this  duty ;  I  say,  that  if  he  had  violated 
a  duty,  which  duty  he  imposed  upon  himself^ 
by  receiving  the  money,  he  could  not  be  con* 
victed  upon  this  information,  because  paying  * 
him  that  sum  of  3,600/.,  is  the  circumstance 
which  creates  the  duty  which  he  violated, 
and  it  follows,  necessarilv,  and  of  course, 
that  the  duty  which  he  violated,  in  that  case, 
was  not  a  duty  belonging  to  his  office,  but  a 
new  acquired  duty  which  he  assumed  to  him- 
self; and  of  that  species  of  duty,  and  of  that 
species  of  violation  of  duty  there  is  not  one 
word  charged  in  this  information.    I  think  I 
shall  be  able,  bv  examining  this  evidence,  to 
show  vour  lordship,  that  that  sum  of  3,600/. 
though  paid  into  bis  hands,  ought  not  to  be 
considered,  in  a  court  of  justice,  as  paid  to 
him ;  that  it  is,  in  fact,  a  payment,  out  of  an 
aUowance    by    government  to  the  ex-pay- 
master, who  gives  it  to  Mr.  Bembridge,  as  a 
proportion  of  a  larger  sum  allowed  by  govern- 
ment to  him  for  a  duty,  which  in  point  of 
law,  he,  the  ex-paymaster,  must  be  taken  to 
do  by  the  hands  of  his  mere  clerks,  and  his 
mere  servants;  and  in  that  way  of  viewing 
the  case,  I  shall  contend,  in  aid  of  what  Mr. 
Bearcroft  has  said,  that  this  cannot  be  an 
indictable  offence  in  Mr.  Bembridge. 

If  I  were  to  allQw  to  the  solicitor-general, 
the  ppndples  )ie  laid  down,  thai  every  man 
who  contracts  with  the  public  for  pay,  inn 
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earlier  than  I  expected,  to  submit,  likewise,  to 
your  lordship  some  reasons  for  the  hope 
which  we  entertain,  that  the  Court,  in  this 
cause,  will  be  pleased  to  grant  a  new  trial  to 
the  present  uefendant;  and,  my  lord,  in 
stating  what  I  conceive  to  be  the  grounds 
upon  which  the  motion  is  to  be  supported,  I 
shall  very  anxiously  avoid  troubling  the 
Court,  In  any  sort,  with  respect  to  the  degree 
of  guilt  which  may  be  imputed  to  Mr.  Bem- 
bridge. My  lord,  I  have  no  doubt  that  your 
lordships  will  draw  no  inference  which  bears 
hard  upon  that  gentleman's  character,  from 
the  turn  which  any  argument  now  to  be  sub- 
mitted to  you  may  t^e  :  when  the  proper 
occasion  offers,  it  will  be  fit  enough  to  submit 
to  your  lordship,  that  a  more  respectable 
character  was  never  proved  in  a  court  of 
justice  by  more  respectable  witnesses ;  that 
this  is  the  first  and  the  single  error  of  a  life 
spent  in  places  of  great  trust,  discharged  with 
much  and  very  honourable  fidelity ;  and  that 
in  your  lordship's  sentence,  at  least,  the  miblic 
opinion  will  stand  very  much  correctea,  and 
the  world  will,  at  last,  know  that  this  gentle- 
man has  been  treated  with  severity  much 
beyond  what  the  nature  of  his  crime  required. 
Having  laid  in  my  claim  to  apply  to  your 
lordship  in  mitigation  hereafter,  I  shall  now 
proceed  to  state  to  the  Court  what  I'  con- 
ceive to  be  the  grounds  upon  which  this 
motion  is  to  be  siipported. 

Lord  Manifield,   You  had  better  take  the 
whole  together. 

Mr.  Scott,  Then  I  shall  defer  at  present 
speaking  in  mitigation,  till  I  have  laid  before 
your  lordship,  wnat  I  conceive  to  be  the 
grounds  upon  which  the  motion  must  be  sup- 
ported. If  the  evidence,  in  this  cause,  does 
not  support  a  proposition,  which  your  lordship 
was  plQaksed  to  tell  the  jury  thev  must  be 
satisfied  of,  before  thev  could  find  the  defen- 
dant guilty,  namely,  that  it  was  the  duty  of 
Mr.  Bembridge,  as  the  accountant  of  the  pay- 
office,  to  settle  and  make  up  the  accounts,  I 
apprehend  this  conviction  cannot  stand.  If 
the  nature  of  Mr.  Bembridge's  guilt,  if  the 
Species  of  it  is  not  that  which  is  charged  in 
the  information,  a  conviction,  upon  such  an 
information,  ought  not  to  lead  to  his  punish- 
ment; if  it  shomd  appear,  even  in  Mr.  Bern- 
bridge's  case,  that  his  guilt  hath  been  of  a 
different  species;  if  I  were  even  to  admit 
that  there  were  any  guilt  in  his  case,  that 
there  were  some  guut  m  it,  yet,  if  it  is  not  of 
the  species  stated  in  the  information,  it  is^ 
impossible  that  this  conviction  can  stand. 
My  lord,  I  .shall,  therefore,  proceed  to  exa- 
mme  what,  at  most,  can  be  said  to  be  the 
nature  of  his  giult,  with  a  view  to  show  your 
lordship  that  it  is  not  of  the  nature  stat^  in 
this  information. 

My  lord,  the  proposition  which  the  prose> 
cutor  undertakes  to  make  out,  ^  this ;  that, 
to  Mr.  Bembridge's  office  of  aceountant,  in 
the  pay-office,  tnere  is  annexed  this  duty,, 
namely,  that  he  shall  settle  and  adjust  the 
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poses  upon  himself  a  duly,  the  violation  of 
which  iorms  a  subject  to  be  prosecuted  by 
indictment^  or  information ;  still,  if  the  real 
ciroimstances  of  this  case  show  that  the 
ex-paymaster  is  the  person  contractint  with 
the  public,  and  not  that  accountant,  who,  for 
this  purpose,  is  the  mere  servant  of  the  ex* 
payxoaster,  there  is,  then,  no  contract  be* 
tirceo  Mr.  Bembridge  and  the  public ;  and 
Jiaving  violated  no  engagement  to  the  public, 
he  cannot  be  criminally  punished. 

The  first  proposition,  the  information  un- 
dertakes to  make  out,  is  this;  that  it  is  the 
business  of  Mr.  Bembridge^  as  accountant  of 
the  pay-(^ce,  to  make  out,  settle,  and  adjust 
the  accounts  of  ex-paymasters.  Now,  I  sub- 
mit to  your  lordship,  that  the  evidence,  so  far 
from  proving  that,  if  it  does  not  prove  the  di- 
rect contrary,  at  least  leaves  it  exceedingly 
doubtllil,  whether  it  is  his  duty,  or  not ;  but  I 
submit  that  it  proves  the  direct  contrary.  It 
cannot  be  so  in  point  of  law,  and  it  has  not 
been  so  in  point  of  fact ; — ^in  point  of  law,  it 
never  can  be  said  to  be  so,  for  it  is  impossible 
that  the  law  should  impose  upon  me  a  duty 
which,  in  point  of  fact,  I  cannot  execute ;  it 
is  impossible  that  it  can  be  the  duty  of  the 
aeoountant,  in  this  office,  to  settle  the  ac- 
counts of  ex-paymasters,  when  the  ex-pay- 
master, or  his  representative,  may,  the  mo- 
ment he  undertakes  to  do  it,  say  he  shall 
not  do  it,  an4  which  in  many  cases,  they 
ba\'e  said,  he  shall  not  do;  it  caur 
not  be  the  duty  of  the  accountant  to 
settle  and  adjust  those  accounts  officially, 
because  bow  can  he  compel  the  production  of 
those  books,  papers,  and  vouchers,  the  exami- 
nation of  which  is  necessary  to  settle  the  ac- 
count? the  law  has  furnished  him  with  no 
process  to  enable  him  to  come  at  them,  and 
the  party  may  refuse  to  produce  them  when- 
ever be  requests  them ;  if  it  were  necessary 
to  establish  what  the  notion  of  the  law  upon 
this  subject  is,  by  sayinc  what  the  law  at  this 
day  is,  your  lordship  will  look  at  the  last  act 
ibr  regulating  the  duty  of  paymasters,  and 
there,  for  the  first  time,  the  Dooks  of  the  ex- 
paymasters  are  made  the  property  of  the  pub- 
lic; but  till  that  act,  which  is  known  by  the 
name  of  Mr.  Burke'^  act,  passed,  it  was  im- 
possible that  Mr.  Bembridge,  or  any  other 
sccountant,  could  compel  uie  production  of 
them,  and  if  hecould  not  compel  tne  production 
of  the  accounts  and  the  vouchers  which  are 
to  establish  those  accounts,  it  is  impossible  he 
could  be  bound  to  settle  the  accounts. 

In  point  of  fact,  the  representatives  of  the 
^-paymasters,  have  constantly  settled  their 
^counts,  if  they  thought  fit :  and  not  only  in 
the  instances  spoken  to  by  Huehes  and  Wig* 
^csworth  have  they  settled  uieir  accounts, 
out  even  when  they  did  themselves  settle 
Iheir  accounts  by  themselves  or  persons  in 
the  pay-office,  even  then,  those  allowances 
Were  made  to  the  servants  in  the  pay-office, 
tvpon  the  memorials  of  the  ex-paymasters, 
uoae  sums  being  divided  according  to  the 


pleasure  of  the  ex-paymaster  when  they  were 
allowed  to  him ;  what  does  the  conduct  of  all 
the  witnesses  themselves  prove,  who  were 
examined  on  the  part  of  the  prosecution? 
Let  it  be  observed  here,  that  if  there  is  any 
propriety  in  the  maxim  that  <  Cuilibet  in  suft 
'  arte  est  credendum ;  et  omnes  prudentes  ilia 
'  admittere  solent  quae  probantur  iis  qui  in  su^ 
'  arte  bene  versati  sunt,'  our  witnesses  ought 
to  receive  much  greater  respect  (for  they  are 
men  wh»  have  spjent  their  whole  lives  in  tho 
office)  than  the.  witnesses  for  the  prosecution, 
who  were  engaged  in  another  office :  but  take 
their  ideas  of  the  dutv  of  this  office,  from  the 
conduct  they  pursue?  what  must  have  been 
their  knowledge  of  it?  they  so  to  Mr.  Bem- 
bridge, whom  they  knew  to  oe  Mr.  PowelPs 
clerk,  and  nothing  else,  in  the  execution  of 
this  business ;  ^  soon  as  they  go  to  him,  he 
refers  them  to  Mr.  Powell,  who  was,  at  that 
moment  too,  not  accountant  in  the  office, 
though  cashier  in  the  office,  in  which  charac- 
ter he  could  not  do  the  duty ;  at  that  moment, 
he  was  executor  of  lord  liolladd,  was  making 
up  the  accounts  of  lord  North,  and. some  other 
paymaster ;  if  it  had  been  the  duty  of  Mr. 
Bembridee  to  make  up  those  accounts,  how 
happened  it  that  Mr.  Powell^  as  executor  of 
loni  Holland,  was,  at  that  time,  making  up 
lord  Holland's;  and  how  happened  he  to  be 
still  continuing  and  adjusting  those  account^ 
Mr.  Bembridge  having  no  power  either  over 
his  accounts  or  the  papers  which  were  to 
enable  him  to  make  up  uie  accounts  ? 

But  jgreat  stress  has  been  laid  in  this  cause,, 
much  has  Mr.  Bembridge  been  traduced,  on 
account  of  his  own  declarations,  which  are 
taken  in  this  cause,  to  decide  the  matters  be- 
tween us.  Recollect  the  situation  in  which 
Mr.  Bembridge  stood  at  that  Ume ;  I  will  not 
follow  Mr.  Bmcrof\  in  saying  he  stood  be* 
fore  an  inquisition,  at  that  time,  but  will  vez^ 
ture  to  say  that  he  stood  before  something 
more  like  an  inquisitbn  than  any  thing  that 
has  been  seen  in  this  country  since  the  yeara 
before  Uie  flood.  Party  zeal^  which,  like 
Cssar's,  in  this  case,  will  not  be  satiated 
even  with  blood,  wsis  pursuing  it ;  they  hunt 
him  down ;  and  a  disposition  to  find  the  ac- 
knowledgment of  guilt  in  every  thing  he  has 
said,  has  found  it  m  every  expression,  capa^ 
ble,  in  my  opinion,  of  establisning  even  nis 
innocence. 

My  lord,  if  the  examination  before  th* 
commissioners  is  to  be  taken  as  the  evidence 
ofthe  confession  of  his  guilt,  it  is  nothing 
more  than  the  evidence,  not  of  his  duty,  not 
what  he  conceived  to  be  bis  duty,  but  of  the 
fact ;  he  says  he  makes  up  the  accounts ;  why, 
when  a  man  makes  an  admission,  you  are  not 
to  imply  that  he  makes  the  admission  in  a 
sense  in  which  it  is  impossible  he  himself 
could  understand  it;  for  Mr.  Bembridge, 
who  had  been  in  this  office  twenty-five  years^ 
who  knew  what  was  the  fact  in  the  case  of 
Winnington's  executors,  who  knew  what  was 
the  fact  with  respect  to  lord  Chatham,  who 
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knew  what  was  the  fact  with  respect  to  Mr. 
Powell,  who  knew  tl^at,  in  point  of  fiwit,  the 
accountant  never  bad  made  up  the  accounts 
of  the  ex-paymasters,  he  cannot  be  supposed 
to  be  acknowledging  what  was  his  duty,  but 
the  fact.  But  supposing  that  an  acknowledg- 
ment of  his  duty ;  if  Mr.  Bembridge  hatl  said, 

•  it  is  not  mv  duty,  and  the  farts  m  evidence 
had  proved  it  was  his  duty,  he  could  not  have 
availed  himself  of  that  acknowledgment  in  a 
criminal  prosecution ;  if  he  has  said  it  was 
bis  duty,  and  the  facts,  proved  in  evidence, 
show  it  was  founded  in  mistake,  is  he  to  be 
bound  by  that,  and  that  too  in  a  case  where 
the  whole  context  of  his  admission  nroves  he 
had  no  idea  that  he  was  infected  with  guilt  at 
the  time  ?  Mr.  Rose  asks  him  very  gravely, 
did  you  not  consider  K  as  extremely  improper, 
as  Mr.  Powell  was  the  person  who  was  him- 
self to  charge  himself  in  favour  of  the  public, 
that  he  should  settle  them  ? — No ;  I  did  not.— 
How  could  he  ?  Mr.  Powell  had  been  trusted 
by  persons  of  great  honour  in  private  life ;  he 
had  executed  nis  duty  towards  the  public,  till 
the  moment,  without  default;  he  has  executed 
his  duty  at  least  with  not  half  so  much  in- 
jury to  the  public,  as  the  public  perhaps  has 
done  him,  ior  it  has  suffered  no  injury  even- 
tually. Mr.  Bembridge  had  received  great 
Obligations  from  Mr.  Powell,  he  knew  the 
habits  of  his  private  life  to  be  founded  in 
great  inte^ity ; — and  though  I  do  not  mean  to 
excuse  Mr.  Bembriclge,  op  the  score  of  grati- 
tude, for  in  circumstances  where  the  public 
are  concerned,  I  admit,  with  the  solicitor- ge- 
neral, it  is  a  fault;  but  if  it  is,  it  is  like  ano- 
ther fault,  it  approximates  veiy  nearly  to  a 
virtue  in  \!ta%  case ;— he  trusts  Mr.  Powell  to 
^o, — ^what  ?  not  to  send  in  the  final  account, 
for  hi  his  notion  of  the  final  account,  it  never 
is  final  till  it  is  attested  upon  oath :  and  the 
whole  confidence  he  reposed  in  Mr.  Powell, 
and  which  he  asserts  to  Mr.  Rose,  he  did  not 
think  himself  wrong  in  reposing  in  him,  is 
this,  namely,  I  had  not  the  least  doubt  that, 
before  Mr. 'Powell  attested  this  account,  he 
would  do,  what,  in  point  of  fiu:t,  he  has  done, 
be  would  insert  those  omitted  articles ;  what 
"was  Mr.  Bembridge  to  do  in  that  case?  Was 
he  to  go  aAd  charge  Mr.  Powell  with  an  inten- 

.  tion  to  commit  a  crime,  which  intention  he 
bad  no  r«ison  to  think  he  had,  unless  he  did 
suppose  he,  in  that  instance  of  his  life,  was 
acting  on  principles  directly  contrary  to  those 
which  haa  reeutated  his  conduct  in  the  whole 
prior  part  of  nis  life  ?  Ue  acknowledges,  to 
Mr.  Rose,  that  he  knew  it  was  his  duty  to 

*  ba^e  had  those  articles  inserted,  and  so  it  was 
every  man%  when  the  account  was  finally 
settled. 

The  whole  of  his  admission  is  this :  I  did 
in^t  Mr.  Powell  would  do  his  duty;  I  had 
no  reason  to  think  otherwise;  in  that  I  am 
not  eventually  mistaken,  but  had  abundant 
^reason  to  think  the  account  would  not  be 
"finally  closed  before  the  articles  were  in-; 
Yertedt  The  nature  of  xay  guilt  isy  that  I 


did  not  compel  him  to  insert  the  articles 
before  it  was  necessary  he  should.    If  this 
is  the  nature  of  the  evidence,  that  it  was 
not  the  duty  of  the  accountant;  still,  if  the 
result  of  it  is  that  it  wast  his  duty,  still,  there 
is,  I  submit  to  your  lordsiiip,  a  satisfactory 
ground  for  a  new  trial,  and  that  is  this ; 
that  evidence  was  received  to  prove  that  Mr. 
Bembridge  received  a  sum  of  9,600/.  as  a  con- 
sideration for  doing  this  duty ;   that  in  con- 
sequence of  his  receiving  that  consideration, 
the  duty  was  imposed  upon  him ;  if  the  duty 
arises  from  the  receipt  of  the  consideration, 
as  that  is  not  allowea  to  Mr.  Bembridge,  as 
accountant,  as  it  is  no  part  of  his  regular  salary 
as  accountant,  it  is  a  duty  whicn  does  not 
arise  out  of  that  character,  which  the  infor- 
mation states  it  to  arise  out  of,  but  it  is  a  duly 
of  a  different  nature  from  that  charged  in  the 
information ;  and  a  violation  of  that  different 
duty,  cannot  warrant  a  conviction  upon  this 
information.    That  it  was  paid  him  in  a  difw 
ferent  character,  and,  in  truth,  that  it  was 
not    paid   him  upon  this  account,  appear9 
extremely  clear,  because  your  lordship  wiR 
recollect  that  this  was  not  a  demand  which 
he  made  upon  the  public,  for  doing  the  duty; 
that  it  was  not  a  aemand  which  any  person^ 
being  an  officer  of  the  public  at  the  time, 
made  upon  the  public  for  the  performance  of 
the  duty;  but  that  Mr.  Powell,  being  then 
the  representative  of  an  ex-paymaster,  Mr, 
Powell  having  then  no  patent-oifice,  as  such, 
in  that  character  of  the  representative  of  an 
ex-paymaster,  he  prefers  a  memorial  to  the 
lords  of  the  treasury,  praying  an  allowance 
for   his  servants;   they  give  an  allowance 
to  his  servants,  a  large  sum  of  money  which 
he  distributes  in  such  proportions  as  he  thinks 
proper,  and  in  the  objects  of  that  distribution 
are  comprehended  the  lowest  menial  servants 
of  the  office :   it<might  as  well  be  contended 
that  it  was  the  public  duty  of  the  housed 
keeper  to  settle  those  accounts :  but  if  it  was 
receivied  on  account  of  his  settling  and  ad- 
justing those  accounts,  still,  if  the  duty  arises 
from  that  circumstance,  it  is  not  the  duty 
which  he  is  charged  with  the  breach  of,  in 
this  information,  but  a  different  duty,  the 
breach  of  which  he  was  not  concerned  to 
defend'  here.    Lord  Chatham's  accounts  were 
settled  by  persons  not  in  the  pay-office,  and 
the  same  allowance  was  made  to  the  persons 
in  the  pay  .office,  which  shows  the  allowance 
was  not  made  in  respect  ef  this  duty  done, 
but  other  duty  done,  whieh  can  be  done  only 
by  other  persons  remaining  in  the  office.  This 
3,600^.,  was  not  paid  him  on  account  then  of 
settling  lord  Holland's  accounts ;  but  if  it  had 
been,  it  is  not  the  species  of  duty,  with  the 
violation  of  which  he  is  charged  in  this  in^ 
formation,  and  there  is  no  count  upon  such  an 
assumed  duty.    But,  suppose  now  tliat  he  is 
guilty  of  the  charge  stated  m  the  information^ 
as  it  is  laid  in  the  infonnation,still  we  wish 
to  avail  ourselves  of  the  arguments  which 
have  been  skosdy  rahmistea  w  the  Court, 
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and  which  I.should.hofie.  to  have  enforced 
more  Iwfpelyy  if  I  had  had  an  opportunity  of 
.koking  into  the  cases  upon  tne  subject, 
.beft>re  I  was  called  upon  to  state  my  poor 
sentiments  upon  it.  We  hope  this  is  not  an 
.indictable  odence.  In. the  first  place,  it  is 
not  proved  that  Mr.  Bembridjge  holds  this 
office  hj  any  patent,  or  creation  whatever, 
unless  It  is  because  Mr.  Powell  nominates 
•him  to  \\pro.k6c  vice. 

Lord  Monoid,  Who  nominated  Mr. 
Powell  ? 

Mr.  Scatt.  Mr.  Powell,  for  this  purpose, 
nominated  Mr.  Bembridge ;  but  suppose  he 
was  nominated  by  the  paymaster,  now  is  it 
proved  that  the  paymaster's  office  itself,  is  a 
jMiteot  office?  How  is  it  proved  in  tbis  cause, 
what  is  the  nature  of  his  office?  How  is  it 
proved  that  his  office  is  such  as  implies  a 
contract,  on  his  part,  with  the  public,  the 
br^ch  of  which  contract  is  criminal  ? 

In  cases  where  there  are  indictments  for 
broaches  of  enacting,  clauses  in  acts  of  par- 
liament, the  indictment  arises  from  an  im- 
plied contract,  which  every  man,  who  lives 
ujjder  government,  is  supposed  to  have  made 
with  the  public ;  namely,  that  whatever  the 
public  has  ordained,  and  considers  as  his  duty, 
jshali  be  so  considered ;  such  as  the  case  of 
Leheup,  who  was  supposed  to  enter  into  an 
express  contract  with  tliie  public,  it  could  not 
be  doubted  ;  and  in  the  case  of  Kennett,  it 
cannot  be  doubted  that  he  was  answerable 
criminally,  because  he  was  an  officer  in 
wham  the  public  repose  a  duty, — he  takes 
,  upon  Ykisa  the  office  to  which  the  duty  is  an- 
nexed, and  if  he  is  guilty  of  a  violation  of  that 
duty,  ike.  breaks  bis  contract  with  the  public. 
Itmughdthe  said,  if  Mr.  Bembodge  was  the 
servant  of  the  paymaster,  and  the  paymaster 
has  himself  entered  into  such  a  contract 
with  the  pubhc,  that  the  paymaster  might  be 
guihy  of  a  great  offence  in  employing  persons 
who  .  negligently  or  fraudulently  made  up 
those  accounts ;  but  if  the  paymaster  is  the 
person,  who  entered  into  contract  with  the 
public,  are  the  consequences  of  his  contract 
with  the  public,  to  be  affixed  and  attached  to 
every  contract  which  he  makes,  with  every 
clerk  who  is  to  serve  him  as  his  clerk,  and 
not  as  an  officer  with  the  public  ?  I  might 
adquit,  to  the  solicitor  general,  that  where 
there  is  a  contract  with  the  public  for  pay 
lor. doing  a  duty,— a  public  office,  that  in  such 
case,  if  that  contract  is  violated  an  office^  is 
punishable  by  indictment;  but  I  deny  that 
m  the  case  of  Mr.  Bembridge  there  is  any 
9uch  contract,  for  if  he  makes  a  contract  at 
all,  it  is  with  the  ex-paymaster,  to  do  the 
Imsiness  of  the  ex-paymaster,  for  the  non* 
^easmce,  Uie  non^performance  of  which,  the 
es-payauister  is  answerable  to  the  public, 
tod  tus  clerks  never  can  be. 

The  nextiground  upon  which  we  trouble 
your  .lordship  is,  that  in  this  case  there  is 
not  evidence,  to  .pfove,  on  the  part  of  Mr. 
Bemliridse,  that.  fhuiduleDt.  intent^- that  irilr 
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fill  criminality  with  which  the  information 
charges  him.  Take  the  whole  of  the  evidence 
together,  can  your  lordship  say,  that  there  is 
any  proof  here  of  the  corrupt  motive  which 
the-  information  insinuates  ?  Has  it  been  at< 
tempted  to  be  proved  in  evidence,  that  he 
either  had,  or  was  to  have  an^  thing  in  re- 
spect of  his  complying  with  this  omission  of 
Mr,  Powell?  Is  it  possible  for  your  lordship 
to  say,  that  the  degree  of  his  guilt  was 
greater  than  this,  that  he  reposed  a  confidence 
m  Mr.  Powell,  which  he  thought  Mr.  Powell 
would  not  abuse,  and  which  it  has  turned  out 
eventually  that  Mr.  Powell  did  not  abuse  ? 

There  is  no  pretence  to  say,  that  Mr.  Powell 
held  out  to  him  any  motives  of  interest ; 
there  is  no  pretence  to  say,  that  he  acted 
upon  any  motives  of  interest;  and  the  utmost 
criminality  he  can  be  charged  with,  if  he  can 
be  charged  with  any,  is  this,  that  he  trusted 
Mr.  Powell,  in  whom  he  had  all  the  reas<)ii 
in  the  world  to  repose  a  confidence. 

I  shall  not  trouble  your  lordship  with  ad« 
verting  to  what  the  witnesses  said,  with 
respect  to  the  character  of  Mr.  Bembridge ; 
it  will  be  in  your  lordship's  memory,  that 
a  more  respectable  character  never  was  given 
to  a  man  in  a  court  of  justice,  and  if  your 
lordships  see  in  the  cause  no  direct  proof^ 
or  no  proof  that  goes  to  establish  any  positive 
corruption;  your  lordships  will,  at  least, 
incline  to  think,  from  the  character  that 
was  given  him,  that  the  utmost  euilt  which 
Mr.  Bembridge  can  have,  was  allowing  Mr. 
Powell  to  be  guilty  in  a  case  where  he  could 
not  possibly  suppose  he  would  be  so. 

Lord  Mansfield.  In  the  account,  he  states 
a  variety  of  things  as  the  duty  of  the  ac- 
countant, but  he  does  not  state  the  passing 
the  accounts  of  the  ex-paymasters ;  as  to  the 
defect  of  the  evidence  of  the  payment  of  the' 
money,  there  was  no  separate  ground,  neither 
was  it  urged  so  at  the  trial,  tlmt  supposing  it 
not  the  duty  of  his  office,  yet,  in  respect  of 
the  money  that  was  paid  nim,  it  should  be 
charged ;  it  was  only  offered  in  evidence,  to 
show  it  was  the  duty  of  his  office,  to. which 
the  several  answers  Mr.  Scott  has  now  made,« 
were  given,  that  he  would  have  had  that 
whether  he  had  taken  the  trouble,  or  not ; 
that  other  accountants  had  it ;  it  was  only 
offered  in  evidence,  as  being  the  duty  of  his 
office. 

The  hon.  Thomai  Enkine*  My  duty  at 
present,  according  to  the  common  practice  of 
the  Court,  I  conceive  to  be,  to  offer  grounds 
to  your  lordship  for  having  a  review  of  this 
verdict ;   and  I  shall  not  enter  at  all  into  the 

Sunishment,  which  your  lordships,  in  your, 
iscrelion— 

Lord  Mamfield.  You  had  better  take  the 
whole,  as  I  told  Mr.  Scott. 

•  In  the  original  report  pi  this  Argument, 
there  wete  a  tew  errors ;  in  correcting  thera 
I  have  had  the  assistance  of  the  very  learned 
and  eloquent  person  who  delivered  it.      '    ''" 
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Mr.  Erskine.  Then  I  shall  first  take  the  li- 
herty,  notwithstanding  how  much  has  heen  said 
already,  to  remind  your  lordship  of  the  charse 
which  this  information  contams  against  the 
defendant,  because  your  lordship  is  certainly 
not  inquiring  now  whether  the  conduct  of 
Mr.  Bembriage  has  been,  upon  the  whole, 
that  of  a  good  subject, — under  the  particular 
circumstances  in  which  he  stood,  ana  in  which 
he  acted  as  accountant  of  the  pay-office, — but 
whether  he  be  guilty  or  not  guilty  of  the 

Particular  criminal  charge  made  against  him 
y  this  information. 
My  lord,  the  information  makes  this  posi- 
tive averment,  *  that  the  place  and  employ- 

*  ment  of  accountant,  in  the  office  of  the  pay- 
^  master,  is  a  place  of  great  public  trust  and 

*  confidence,  touching  the '  making   up   the 

*  accounts  of  the  paymaster-general,  and  the 
^  adjusting  and  settling  of  the  same  with  the 

*  Auditor  of  the  Imprest.'  Your  lordship,  at 
tlie  trial,  told  the  jury,  in  the  most  precise  and 
unequivocal  terms,  that,  unless  that  averment 
were  substantiated  by  the  evidence,  the  in- 
formation,  of  course,  fell  to  the  ground,  for 
that  all  the  other  propositions  and  averments 
contained  in  it  were  merely  corollary  to  that 
first  proposition,  and  that  if  the  foundation 
were  removed,  they  of  course  were  taken 
away;  for,  imdoubtedly,  no  man  could  be 
guilty  of  any  misprision,  unless  the  thing 
which  the  otiier  person  had  done,  and  which 
he  ought  to  have  discovered,  were  part  of  his 
own  duty.  Now  I  conceive  that  the  mean- 
ing of  this  averment  in  the  information  (if  it 
has  any  meaning  at  all),  is  this;  that  the 
place  and  office  of  accountant  to  the  pay- 
master, is  an  official  check,  provided  by  the 
wisdom  and  discretion  of  the  government, 
upon  paymasters  both  in  and  out  of  office, 
a§^inst  those  frauds  which  might  be  com- 
mitted by  persons  liaving  such  immense  sums 
of  the  public  money  in  their  hands,  and  for 
such  long  periods ;  it  is  not  enough  to  entitle 
the  crown  to  a  verdict  in  this  cause,  that  it 
has  been  the  custom  of  the  accountants  to 
make  up  these  accounts,  but  that  it.  is  their 
official  duty ; — ^and  if  it  be  their  official  duty, 
so  as  to  make  the  breach  of  it  an  indictable 
oflfence,  it  must  be,  as  I  said  before,  an  official 
check,  constituted  by  the  public  for  that  ex- 
press nurpose; — that  the  public  intrust  him 
with  tne  duty,  and  that  the  paymaster  is  not 
himself  intrusted  and  responsible  for  the 
rectitude  of  his  accounts,  but  that  another 
man  is  intrusted  with  that  check ;  that  the 
public  looks  to  him,  and  him  alone,  for  a 
check  upon  the  duty  of  the  paymaster.  If, 
then,  that  averment  be  as  I  have  taken  the 
liberty,  in  point  of  law,  to  suppose  it,  it  would 
feUow  as  a  necessaiy  consequence,  that  if  it 
had  turned  out  in  ydvaX  of  fact,  that  Mr. 
Powell,  without  any  knowledge  in  Mr.  Bern- 
bridge,  had  been  guilty  of  a  fraud  upon  Uie 
public,  Mr.  Bembridge  would  have  been 
eaually  subject  to  an  information,  %t  the  suit 
or  the  ccown,  for  sufibring  that  public  loss 


arising  from  the  fraud  of  another's  dmne  that 
duty  which  the  public  imposed  upon  nim ; 
and  I  contend,  that  it  is  impossible  to  say  that 
Mr.  Bembridge  is  guilty  of^  any  misprision  in 
|)oint  of  law,  although  he  knew,  in  point  €]£ 
fact,  of  these  items  bein^  helcl  back,  unless 
it  would  have  been  crimmal  m  Mr.  Beno- 
bridge  to  have  suffered  Mr.  Powell  to  act  at 
all,  and  unless  he  would  have  been  liable  to 
an  information,  for  the  wilful  omission  in 
Mr.  Powell,  although  he  had  not  known  of 
any  such  omission;  for  if  the  public  look 
upon  Mr.  Bembrid^s  office  as  a  check  upon 
the  office  of  the  paymaster,  it  would  have 
been  a  crime  in  Mr.  Bembridge  to  have  suf- 
fered Mr.  Powell  to  do  it  at  all ;  and  if  it  had 
been  a  crime,  then  all  paymasters,  and  all 
accountants  have  been  in  the  habit  of  com- 
mitting it;  for  it  is  in  evidenee,  that  lord 
Chatham  and  Mr.  Winnington  made  up  their 
accounts  by  particular  persons,  employed  hy 
themselves^  and  not  by  the  accountants. 

Then,  if^  the  averment  be  as  I  have  stated 
it,  that  this  is  the  official  duty  of  the  ac- 
countant^ and  that  the  information  charges 
it  to  be  his  official  duty,  and  so  much  Ids 
duty,  as  to  render  it  criminal, — as  Mr.  Rose 

thought,  for  he  went  so  far  in  his  evidence, 

as  to  make  it  criminal  in  Mr.  Bembridge,  to 
intrust  Mr.  Powell  to  do  it,  then  to  establish 
such  an  averment,  the  evidence  must  go  the 
whole  length,  as  your  lordship  laid  down  the 
Jaw  to  tlie  jury«  it  must  eo  the  whole  length, 
imequivocally,  to  estabush  this  proposition, 
that  Mr.  Bembridge  was  bound,  at  all  events, 
to  do  that  duty  to  the  public  himself,  which, 
in  point  of  fact,  was  done  by  Mr.  Powell,  and 
therefore  was'tesponsible,  at  all  events,  whe- 
ther he  had  been  guilty  of  this  wilfbl  mis- 
prision, or  not. 

The  next  material  consideration,  therefore, 
is,  to  see  how  the  evidence  does  support  that 
averment  Your  lordship  has  haa  nothing 
of  the  original  nature  and  institution  of  this 
office  laid  oefore  vou,  and  it  is  surprising  to 
me,  that  when  the  gist  of  tliis  information 
was  the  particular  official  duty  of  a  man  in  a 
public  office,  and  one  of  the  most  important 
public  offices  of  this  country,  that  the  officers 
of  the  crown,  coming  into  a  court  of  justice 
with  a  criminal  charge  were  not  able  to  sboW 
to  your  lordship  any  one  document,  any  one 
instrument  of  appointment,  any  one  record, 
any  thing,  in  short,  written,  to  establish  what 
is  his  duty,  but  are  obliged  to  trust  to  the 
loose  opinions  of  witnesses  who  are  called  to 
support  their  cause.  There  is  nothing  before 
the  Court  from  which  your  lord^ps  can  see 
what  is  the  official  duty  of  the  accountant : 
there  is  nothing  before  the  Court  to  lead 
your  lordships  to  think  that  be  is  placed 
there  as  a  check  upon  the  ex-paymaster  by 
the  discretion  of  trie  government;  but  the 
whole  proof  arises  upon  the  testimony  of 
witnesses.  I  agree  with  Mr.  Scott,  that  that 
evidence,  so  far  from  substantiating  that 
proposition,  pioves  the  direct  eontmry,  and 
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tim  veiy  first  a&d  most  material,  witness 
called  on  the  part  of  the  prosecution,  entirely 
OTertunied  the  first  averment  in  the  informa- 
tion. Mr.  Hughes  stated,  that  he  was  sent 
to  Mr.  Bemhndge,  hy  the  auditor  of  the  im- 
prest, af^r  havmg  written  a  letter  witlK>ut 
any  efiect ;  that,  in  the  very  first  instance  of 
his  apolicatisn  to  Mr.  Bemhridee,  he  was 
Kfesred,  by  him,  to  Mr.  Powell.  What 
would  luive  been  the  answer  of  the  auditor 
of  the  imprest,  or  of  his  deputy,  if  the  ob- 
jerrations  I  have  made  to  the  Court  be  well 
ibimded  ?  for,  if  I  am  right  in  sayine,  that  if 
Mr.  Bembridge  be  criminal  in  this  wufiil  mis- 
prision (taking  that  wilful  misprision  to  be 
proved),  he  must  likewise,  if  tne  first  aver- 
ment be  true,  have  been  criminal  for  Mr. 
Powell's  guilt,  even  if  he  had  not  known  it; 
because  he  would  have  been  criminal  by 
intrusting  to  another  ]>er8on  that  which  it 
was  his  own  duty  to  fulfil.  If  that  be  so, 
bow  was  it  possible  for  Mr.  Hughes  to  sav  to 
him  what  he  did?-— he  would  nave  said  to 
him  as  Mr.  Rose  did — are  you  aware  that  we 
are  entitled  to  call  uoon  you  for  these  ac- 
counts? But,  DO :  in  tiie  very  first  instance, 
and  at  least  two  or  three  times  afterwards, 
th^  went  to  Mr.  FowcU  ;  they  corresponded 
with  Mr.  Powell,  Mr.  Powell  considered  it  as 
his  own  duty,  he  never  referred  them  back 
again  to  Mr.  Bembridge ;  the  auditor  of  the 
imprest  never  went  back  again  to  Mr.  Bern- 
bridge,  but  the  whole  was  conducted  between 
them  and  Mr.  Powell;  this  clearly  shows, 
out  of  the  mouth  of  that  witness,  that  he 
himself,  at  that  time  (whatever  new  liKhts  he 
might  have  had  upon  the  subject  belore  he 
came  into  court),  that  he  did,  at  that  time. 
believe  it  to  be  the  duty  of  Mr.  Powell,  and 
not  of  Mr.  Bembridge.  He  said  that  Mr. 
Powell,  as  executor  of  lord  Holland,  was 
making  up  the  accounts ;  he  referred  him  to 
Mr.  Powell  as  a  person  responsible  for  them, 
and  there  was  no  answer  made,  either  by 
Mr.  Huehes,  at  tliat  time,  or  by  lord  Sondes, 
telling  Mr.  Bembridge  that  he  was  the  man 
responsible,  and  not  Mr.  Powell,  to  whom  he 
haa  referred  them:  the  evidence  of  Mr. 
Hughes  seems  to  me  to  go  a  great  deal  far- 
ther, fgit  he  states  a  case  that  is  absolutely 
incompatible  with  the  averment  in  the  infor- 
mation ;  he  says,  Mr.  Ingram  was  the  exe- 
cutor of  Mr.  Winnington,  who  was  paymaster, 
that  a*  Tueh  he  had  the  books  uehvered  to 
him  from  the  pa^r-office  to  make  up  his  ac- 
counts, and  the  witness  added : — ^I  miEuie  them 
up,  and  they  were  delivered  to  the  auditor ; 
ax^  upon  his  cross-examination,  he  said, 
Ingram  had  leave  from  Bangham,  die  deputy 
auditor,  to  take  the  book,  and  that  he  had  a 
power  over  it  as  executor. 

Will  your  lordship,  then,  permit  me  onlv 
to  call  the  attention  of  the  Court  to  this?  If 
these  be  the  books  which  contain  the  pay- 
master's accounts,  and  for  which  the  accoun- 
tant is.  answerable,  how  came  the  Auditor  of 
the  !I^prest  to  d^ver  them  to  Mr.  Ingram 


without  any  order  firomthe  accountant?  It 
seems  a  strange  proposition,  that  if  an  ac- 
countant in  the  pay-office  had  conceive^  him- 
self (and  it  b  a  strange  sort  of  presumption, 
that  neither  that  officer,  nor  any  of  his  pre- 
decessors^ ever  knew-  any  thins  of  their  du- 
ties);— if^the  accountant,  I  say,  nad  conceived 
himself  to  be  bound  to  make  up  these  ac- 
counts, and  was  answerable  for  then-  rectitude, 
how  should  it  have  been  in  the  power  of  the 
auditor  to  put  them  into  any  other  hands } 
The  information  charges,  that  it  is  the  duty 
of  the  accountant  to  make  up  these  account^ 
with  the  auditor  of  the  imprest ;  and  it  would 
therefore  have  been  a  high  breach  of  trust  in 
^at  auditor,  knowing  it  to  be  the  duty  of  tlie 
accountant  to  make  up  these  books,  an4 
knowing  that  he  was  criminally  responsible, 
either  for  wilful  misprisions,  or  even  for  mis- 
takes in  them  whoever  made  them  up;  it 
would,  I  say,  have  been  criminal  in  him  to 
have  delivered  them  up  tb  any  person  but 
the  accountant. 

The  witness  swore  that  the  deputy-auditor 
delivered  the  books  to  him,  and  that  he  made 
up  the  accounts,  and  delivered  the  books 
back  again.  Now,  how  can  the  accountant 
be  responsible  for  an  act,  which  it  was  not  in 
his  power  to  prevent,  unless  the  paymaster 
^ve  him  leave  to  do  it?  If  Ingram  had  a 
rijght  to  those  books,  as  the  executor  of  Win- 
nington. demanded  them  as  executor,  and 
received  them  fromUie  auditor  as  executor; 
if  he.  the  witness,  made  up  those  accounts, 
and  delivered  them  to  him,  without  any  com- 
munication with  the  accountant;  how  can 
the  accountant  be  criminal  for  not  doing  that 
which  another  man  had  a  right  to  put  out  of 
his  power  to  do?  It  is  not  at  all  immaterial 
what  Mr.  Bearcrofl  stated,  respecting  the  late 
act  of  parliament ;  which  seems  to  show  the 
sense  of  the  legislature,  that  these  books  were 
not  formerly  considered  as  the  property  of  the 
pay-office,  nor  as  public  books,  out  as  the 
property  of  the  paymaster,  whose  accounts 
were  contained  in  them ;  and  therefore,  see- 
ing the  inconvenience  which  arose  from  thal^ 
thev  made  the  law  otherwise,  for  the  future, 
ana  enacted  that  the  books  should  be  the 
property  of  the  public^  and  should  not  be 
taken  out  of  the  pay-office.  Surel)[,  then,  the 
first  proposition  in  the  information  is  not 
maintained,  even  on  the  evidence  for  the 
crown ;  and  your  lordship  will  recollect,  like- 
wise, that  we  called  a  witness  who  confirmed 
Hughes  in  his  testimonv,  with  respect  to  the 
accounts  of  lord  Chatham;  viz.  that  they 
were  made  up  by  a  person  appointed  by  him- 
self, without  any  communication  with  the 
officers  of  the  pav-office;  and  he  said  it  was 
in  the  power  ot  the  ex- paymaster  to  make  up 
his  accounts  by  any  private  hands  he  thought 
fit.  Where,  then,  is  the  evidence  to  be  found 
that  is  to  confirm  this  first  proposition  ?  where 
is  it  to  be  found  except,  as  I  shall  presently 
remark,  out  of  the  mouth  of  the  defendant, 
Mr.  Bembridge  himself  which  was  the  great 
pressure  at  the  trial? 
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SUppGito  tbre  defendant  had  not  btoi  es* 
amined,  either  by  the  commissioners  of  ai> 
oounts  or  the  lords  of  the  treasuiy ;  sopposinff 
Mr.  Bembridge  not  to  have  been  examined 
at  all ;  and  that  his  confession  had  been  en- 
tirely out  of  the  csfse,  it  would  liave  then  been 
impossible,  for  a  moment,  to  have  said  that 
the  first  proposition  in  the  information,  upon 
Dirhich  all  the  others  depend,  had  been  sub- 
stantiated, because  it  entirely  depends  upon 
the  evidence  of  Hughes  and  Wiggksworth, 
both  agreeing  in  that  proposition,  namely, 
that  though  in'  point  of  fact  the  accountant 
hath  oflen  made  up  these  accounts,  yet,  that 
it  was  in  the  power  of  the  ex-paymaster  to 
put  his  own  accounts  into  private  bands,  ^ 
proposition  utterly  inconsistent  with  its  being 
the  duty  of  the  accountant. 

The  matter  then  to  be  considered  is^  how 
the  defendant,  Mr.  Bembridge's  tesUmony 
we^hs  against  himself;  whether  it  be  so  un- 
eacuyocat,  so  clear,  and  precise  an  admission 
ot  his  duty,  as  shall  be  taken  to  be  decisive 
against  him^  notwithstanding  the  witnesses, 
even  on  the  part  of  the  prosecution,  carry  the 
testimony  the  other  way:  now  before  the 
commissioners  of  accounts,  Mr.  Bembridge, 
admitted  nothine  Uke  that. 

Mr.  Justice  Wtlla,    Was  his  examination 
before  the  commissioners  of  accounts  upon 
oath,  or  not  ^ 
Mr.  SoL  Gen,    Upon  oath. 
Mr.  Erskine,    I  hope  that  the  few  obser- 
vations I  have  made,  go  the  length  of  esta- 
blishing this  proposition;  that  it  Mr.  Bern- 
bridge's  evidence  were  out  of  the  question ;  if 
there  were  nothing  to  be  taken  against  him- 
self from  his  own  admission,  there  is  not 
sufficient  matter  to  convict  him  of  the  crime 
charged  by  this  information ;  because  the  first 
averment  falling  to  the  ground,  all  the  other 
propositions,  which  are  merely  corollary,  must 
nil  to  the  CTound  likewise.    Mr.  Bembridge 
was  not  asked  by  the  commissioners  of  the 
public  accounts,  whether  it  was  his  duty  to 
make  up  the  accounts  of  the  paymasters  out 
of  office,  as  well  as  the  accounts  of  the  pay- 
masters in  office ;  he  was  asked  no  such  ques- 
tion, and  it  is  impossible  that  a  man's  answer 
can  be  taken  to  extend  beyond  the  limits  of 
the  question  put  to  him;  and  your  lordship 
will  never  take  an  admission  of  that  sort  in 
a  case  where,  if  a  man  had  any  criminality, 
he  would  have  been  earnest  to  conceal  it,  and 
where  no  man  could  have  bound  him  to  re- 
Teal  it;  and  it  is  decisive  that  he  did  not 
tenceive    himself  in  his  own  heart  to  be 
guilty,  otherwise  he  would  have  held  his 
tongue.    If  he  had  thought  any  of  these  an- 
swers he  gave,  would  have  gone  to  have  cri- 
ininated  him  here  or  elsewhere,  most  unques- 
tionably he  would  not  have  given  them ;  his 
admissions,  therefore,  prove  the  idea  he  had 
of  the  rectitude  of  his  own  conduct.    The  ac- 
count he  gave  was,  that  as  accountant  of  the 
pay-office,  he  carried  on  and  made  up  the  ac- 
counts of  paymasters^  not  that  it  was  fiis 
duty  to  do  so. 


Lord  MamfiM.  What  wa^  the  questioA 
upon  the  examination  ? 

Mr.  CkamberU^nt.  He  gives  in  hisexa^ 
mination  upon  okth;  it  is  a  naorrath'e ;  tfaer^ 
are  no  questions; 

Mr.  Erskine.  The  words  are,—"  That  he 
carries  on  and  makes  up  the  accounts  of  the 
paymasters,  after  they  are  out  of  office,  as 
wdl  as  tliose  of  the  paymasters  in  office.''—* 
He  docs  not  say,  that  he  does  this  as  ac- 
countant; he  says  in  the  outset,  undoubted* 
Iv,  that  he  is  accountant :  he  is  called  before 
tne  commissioners  of  accounts,  as  accountant 
oi  the  pay-offlk^e,  and  he  describes  himself  to 
be  accountant;  but  when  he  gives  in  this 
narrative,  he  says,  he  carries  on  and  malres 
up  the  accounts  of  paymasters  in,  as  well  as 
out  of  office ;  that  is,  that  in  point  of/ficT,  he 
does  it ;  not  that  it  is  his  official  duty  to  do 
so ;  not  that  he  could  be  indicted  if  he  did 


not  do  it ;  for  this  averment  goes  so  far 
to  maintain,  that  if  Mr.  Bemoridee  had 
fused  to  make  up  these  accounts,  he  would 
have  been  subject  to  an  information  for  that 
refusal.  Now,  all  that  he  says  is,  that  ha 
carries  on  and  makes  up  these  accounts.  Ha 
says  true;  for  he  had  carried  on  and  made  up 
the  accounts  of  other  paymasters  out  of  office  ; 
but  as  it  is  in  the  power  of  any  paymaster  out 
of  office,  to  intrust  the  making  up  those  ac- 
counts to  any  other  person  out  of  the  office^ 
or  to  have  left  it  to  be  done  by  his  executor  at 
his  death,  then  it  is  not  the  duty  of  the  ac* 
countant ;  because  that  never  can  be  the  dutf 
of  the  accountant  which  another  man  can 
prevent  him  from  doing ;  and  the  whole  evi* 
dence  goes  to  establish  the  proposition;  that 
in  point  of  fact^  other  paymasters  have  made 
up  their  accounts  bv  other  hands ;  and  that, 
the  auditor  has  bad  the  books,  without  any 
interference  with  the  accountaBt. 

Then  if  Mr.  Bembridge's  examination  may 
be  taken  consistent  with  his  own  innocence, 
your  lordship  will  surely  not  wrest  it  to  coii-*> 
vict  him;  you  will  not  take  a  voluntaiy  con« 
fession  of  any  man  conceiving  that  he  was 
net  drawing  himself  into  a  snare,  in  a  sensd 
to  operate  to  his  conviction,  if  it  can  pos- 
sibly be  made  consistent  with  his  inno- 
cence, if  it  can  be  taken  in  any  possible 
sense  consistent  with  his  innocence,  though 
not  the  most  obvious  one,  most  undoubt^y 
your  lordship  will  adopt  that  construction; 
and  it  seems  to  me,  witn  great  submission  to 
the  Court,  to  be  perfectly  consistent  with  it,  for 
Mr.  Bembridge  did  make  up  the  accounts  of 
several  paymasters,  though  not  of  lord  Hoi-* 
land.  And  why  did  he  not  make  up  the  ac- 
counts of  lord  Holland?  Beceluie  lord  Hollmnd 
had  put  tho9e  accounts  into  other  hands ;  and 
the  information  does  not  slate  that  Mr.  Bem* 
bridge  ever  made  up  those  accounts,  nor  does 
it  state  that  it  was  bis  duty  to  have  made  u^ 
those  accounts ;  it  only  states  that  it  was  his 
duty  to  Adjust  and  make  up  those  accounts 
with  the  audUdr  of  the  imprest ;  which  niay  be 
thus ;  it  iMtt  his  dutpr,  if  AS  wsA  hf^ttiA  to  do 
it;  it  was  his  duty^  if  he  undertook  it;  it  was 
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fab  <hi^,  if  the  paymaster  hod  itaposed  it 
vfOTL  hnB ;  and  if  it  had  appeared,  in  point  of 
mtlf  that  he  had  had  the  making  up  of  lord 
Holland's  accounts  imposed  upon  him ;  then, 
takmg  it  to  he  his  duty  in  ]>oint  of  law,  and' 
faaving  It  imposed  upon  him,  it  might  he  a 
vilAil  misprision.    But  the  inlfbrmation  does 
iwt  make  any  such  charge;  it  states  that  the 
office  of  accountant,  in  the  paymaster's  office, 
IS  a  plaee  of  important  public  trust  and  con- 
fidence,  and  is  relative  particularly  to*  the 
passing  the  accounts  of  paymasters  out  of 
office,  as  well  as  paymasters  in  office.     It 
then  states  that  lord  Holland  went  out  of 
office;  that  John   Powdl,   being  then  ao- 
ooimtant,  made  up.and  delivered  the  account 
of  knrd  Holland  to  the  auditor  of  the  imprest; 
that  Mr.  Bembrid^  succeeded  as  accountant, 
and  that  it  was  his  duty  to  disclose  certain 
items  omitted  in  the  account  by  Mr.  Powell. 
But  if  Mr.  Bembridge  never  was  charged  with 
making  up  this  account,  and  it  was  not  his 
duty  to  make  it  up,  this  narrative,  upon  his 
examination  before  the  commissioners  of  ac- 
counts, seems  perfectly  consistent  with  his 
innocence,  for  it  only  says  this :  I  do  make 
up  these  accounts  *.  but  suppose  he  had  gone 
finther,  and  had  said—It  is  the  duty  of  the 
accountant  to  make  up  these  accounts,  and 
pass  them  with  the  auditor  of  the  imprest; 
that  is  to  say, — which  must  be  implied  firom 
the  whole  examination,— if  the  paymaster, 
who  is  the  head  of  the  office,  chooses  to  order 
it,  then  anfy  it  becomes  his  official  duty,  and 
then  taking  upon  him  de  facto  to  fulfil  it,  h 
admit  he  is  responsible 

Most  unquestionably,  if  a  man  takes  upon 
liimself  the  doing  of  any  things  in  which  the 
public  has  an  interest,  and  is  guilty  either  of  a 
wiHul  omission,  or  of  any  neglect  in  the  per- 
formance of  it,  he  cannot  say  then  that  it 
was  not  his  official  duty,  because  he  has  taken 
it  upon  himself,  and  the  public  trusts  him 
upon  his  assumption  of  the  trust;  hut  in  tktt 
tatCf  neither  the  information  charges^ — nor 
wotUd  the  evidence  have  warranted  the  charge 
that  Mr.  Bembiidjge  was  ever  directed  to  take 
npon  him  the  adjusting  and  settling  this  ac- 
count, as  the  accountant  of  the  pay-office,  or 
that  he  ever  took  it  upon  himselr. — It  was  in- 
trusted to  Mr.  Powell,  in  virtue  of  his  office — 
Mr.  Powell  made  it  up — Mr.  Powell  delivered  it 
m  to  the  auditor  of  the  imprest ;  and  the  only 
charge  against  Mr.  Bembndge  is,  the  conceal- 
ing those  omissions  which  the  information 
Mj  charges  to  have  been  made  by  Mr.  Powell. 

The  examination  before  the  lords  of  the 
treasury,  seems  not  to  go  much  farther  than 
that  before  the  commissioners  of  accounts,  for 
H  applies  chiefly  to  the  second  part  of  the  in- 
IbrmatioD;  viz.  to  the  wilful  concealment, 
more  than  to  the  duty  of  his  office.  It  says, 
&e  was  perfectly  apprized  of  these  particular 
^rtkles,  long  l>efore  the  pencil  balance  was 
drawn  out;  but  it  says,  he  left  it  to  Mr. 
^ot^elL  It  is  true,  he  said  it  was  the  duty  of  , 
t&e  accountant  to  make  up  the  accounts ;  but 


that  could  only  be  if  he  was  ever  directed  by 
the  paymaster,  or  had  ever  chai^ged  bbnaeff 
to  make  them  out;  in  that  case  it  is  admitted 
to  have  been  his  duty,  but  if  the  paymaster, 
who  is  the  head  of  that  office,  does  not  diiect 
the  accountant  to  make  it  up,  and  if  he  chooses 
to  mist  a  private  individual,  and  that  private 
individual  has  a  light  to  take  away  these 
books,  without  the  leave  of  the  acconntant,--* 
and,   as  Mr.  Bearcroft  has  truly  observed^ 
might  maintain  an  action  of  trover  against 
him,  if  he  detained  them,  then  how  can  it  be 
said  that  this  officer  is  the  official  check,  pro* 
vided  by  the  wisdom  of  government  over  a 
paymaster's  accounts,  and  is  responsible  for 
all  the  errors  contained  m  themr  Yourl(»d*> 
ship  has  nothing  in  support  of  the  chai|^B  ia 
this  information  from  any  written  document; 
from  any  patent  of  office ;  from  any  matter 
of  record ;   it  all  rests  upon  parole  evidence^ 
the  whole  of  wliich  concurs  in  maintaining  a 
proposition  directly  the  contrary  of  that  which 
It  is  necessary  for  the  prosecutor  to  maintain; 
before  he  cail  be  entitled  to  hold  this  verdict. 
One  argument  more  has  been  pressed  intoi 
the  service  upon  this  occasion,  to  show  that 
this  is  the  official  duty  of  Mr.  Bembridge^ 
and  to  show  that  he  was  the  officer  looked  td 
by  the  public,  for  officially  niaking  up  aiid  ad- 
justing these  accounts ; — for  I  hope  your  lord^ 
ship  will  always  keep  in  view  the  great  difib- 
rence  between  its  heme  the  cu$tom  for  the  ac- 
countant to  do  so,  and  its  being  his  duty^  if 
commanded  by  the  paymaster,  or  if  he  takea 
upon  himsdf  to  do  it ; — for  although  a  man 
cannot  be  called  upon  to  take  upon  himself 
any  pubhc  office,  unless  he  has  accepted  of  9 
patent,  or  some  commission  from  the  crown, 
which  makes  him  responsible  for  the  execu- 
tion of  the  duty  of  it. — ^vet  if  he  voluntarily 
takes  it  upon  himself,  he  is  responsible  for 
Ihe  due  discharge  of  it;    but  Mr.  Bembridge 
never  took  this  upon  him;  he  says,  it  was  in* 
tsusted  to  Mr.  Powell,  and  his  onl^  offence, 
as  stated  by  the  information,  is  a  wilful  con- 
cealment.   Now,  in  point  of  law,  I  firtnlv' 
maintain,  that  unless  Mr.  Solicitor  General, 
when  he  rises,  is  able  to  show  your  lordships, 
upon  the  evidence  given  on  the  trial  of  this 
information,  that  if  Mr.  Bembridge  had  trusted 
Mr.  Powell  to  insert,  or  not  to  insert  these 
items,  and  had  kept  his  mind  from  all  know^ 
ledge  of  what  was  there;  if  he  had  been  per- 
fectly ignorant  of  anv  of  the  charges  agamst 
lord  Holland ;  if  he  had  known  nothing  con- 
tained in  the  accounts,  yet,  that  he  would 
still  have  been  subject  to  a  criminal  informal 
tlon  in  this  court,  if,  in.  point  of  fact,  Mr. 
Powell  had  been  guilty  of  any  wilful  omission, 
because  being  charged  with  an  official  duty 
by  the  public,  he  had  trusted  to  another  that 
which  he  ought  to  have  done  himsdf,  by 
which  means  the  public  received  a  material 
injury  by  the  frau4  of  Mr.  Powell; — ^I  si^ 
Mr.  Solicitor  General  must   maintain  that 
proposition,  because  there-can  be  no  mispri- 
sion at  lawy  eKept  ki  ' 
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but  from  a  man's  neglect  of  his  own  duty. 
Unless,  thevqfore,  Mr.  Bembridge  was  hw,%d 
to  do  the  thing  hmse^,  which  Mr.  Powell  did 
not  doy  he  cannot  be  subject  to  an  information 
for  not  having  disclosed  this  fraud,  or  the 
omisston.-^If,  mdeed,  he  was  the  check  the 
public  had  provided;  if  being  intrusted  to 
make  up  these  accounts ;  if.  though  it  was  his 
duty  to  make  them  up,  he  nad  intrusted  it  to 
another  to  do  it,  whose  duty  it  was  not ;  in 
such  a  case,  whether  he  knew  of  the  criminal 
neglect  or  not,  he  would  be  a  criminal  for 
having  intrusted  that  to  another  which  he 
ought  to  have  done  himself.  Then,  it  Uiere 
any  thing  upon  the  evidence  that  can  warrant 
the  court  to  say,  that  the  jury  have  not  done 
wrong  in  drawing  such  a  conclusion  ?  If  it 
was  the  office  of  Mr.  Bembridge,  as  ac- 
coimtant  under  any  circumstances  to  make 
up  these  accounts,  so  that  Mr.  Powell  could 
not  make  them  up ;  if  it  was  even  criminal  in 
Mr.  Bembridge  to  suffer  him  to  do  it,  what  a 
number  of  criminals  there  must  have  been  in 
this  office,  from  its  first  institution !  and  if  we 
should  not  be  so  happy  as  to  persuade  your 
lordships  to  give  us  a  review  ot  this  cause,  it 
will  avail  me  at  least  to  say,  when  I  come  to 
the  other  part  of  the  subject,  in  mitigation  of 
punishment,  that'he  has  only  been  doing  that 
which  the  most  upright  men  have  constantly 
done  before  him— which  lord  Chatham  did — 
which  Mr.  Winnington  did — which  the  au- 
ditor of  the  imprest  suffered  him  to  do — and 
which  would  have  been  a  great  breach  of  the 
duty  of  the  public  auditor  so  to  trust  the  books 
into  private  hands,  if  it  was  the  official  duty 
of  the  accountant  to  have  made  up  this  ac- 
count himself;  if  every  thing  founa  on  such 
accoimts  from  which  the  piiblic  may  suffer, 
shall  be  chargeable  on  an  accountant,  how 
can  it  be  in  the  power  of  that  auditor  of  the 
imprest,  without  consulting  him  to  deliver  it 
to  another  ?  And,  you  see,  the  witnesses  come 
here,  and  say,  *  1  accepted  from  Mr.  Bem- 

*  bridge  a  reference  to  another,  when  I  knew 

*  it  was  criminal  of  me  to  do  so.  I  left  Uie 
'  man^  who  I  knew  was  responsible  to  the 
'  pu]l)hc,  because  the  man  who  was  so,  thought 

*  lit  to  shove  it  off  his  own  shoulders,  and 
'  desired  me  to  go  to  another,  to  whom  we 
<  were  not  called  upon  to  look !'  I  never  can 
forget  the  distinction  which  I  laid  down,  that 
if  Mr.  Bembridge  is  criminal  for  this  mispri- 
sion, he  must  have  been  criminal  even  if  it 
had  not  been  a  miiprUion^  he  must  have  been 
criminal  for  the  omission  of  the  man  to  whom 
he  intrusted  it,  if  the  public  suffered  for  it : 
yety  in  the  whole  course  of  the  negociation 
with  those  persons  who  were  called  upon  to 
animadvert  upon  this  misdemeanor,— and 
which  they  most  undoubtedly  were,  if  my 
argument  is  true, — not  one  of  them  ever  said 
to  Mr.  Bembridge,  *  you  are  referring  us  to 
'  another,  to  whom  vou  ought  not  to  refer  us.' 
It  is  plain  Mr.  PoweU  thougtit  himself  respon- 
sible; there  are  many  calamitous  reasons 
why  the  Court  will  take  it  ftr  granted;  that 


he  thought  himself  so ;  if  he  had  thought  Mr. 
Bembridge  responjsible,  would  he  not  have 
been  happy  to  have  referred  them  back  ta- 
Mr.  Bemoridge?  Would  not  he  have  said, 
why  has  Mr.  Bembridge  referred  you  to  me  r 
he  IS  the  accountant,  it  is  his  duty  ?  he  made 
no  such  reference  back  to  Mr.  Bembridge^ 
and  Mr.  Hughes  never  went  back  to  Mr. 
Bembridge,  but  the  whole  of  the  negociation 
went  through  Mr.  Powell. 

Upon  these  grounds,  I  hope  that  the  first 
averment  in  the  information,  is  not  Sup- 
ported; if  it  be  not  supported^  as^our  lordship 
told  the  jury,  and  have  again  said  to-day,  the 
other  propositions  will  fall  to  the  ground: 
but  I  hope,  though  it  should  be  supported, 
that  there  are  other  considerations  for  your 
lordships  in  the  present  stage  of  the  business  ; 
for  there  is  another  averment  that  he  wiyul/y 
and  corruptly  concealed.  Now  it  appears  upon 
the  evidence,  as  plainly  as  I  ever  saw  any- 
thing appear  upon  any  trial,  that  all  these 
items,  wnich  were  not  introduced  into  the 
chai^  upon  lord  Holland  by  Mr.  Powell, 
were  open  to  public  view  in  the  pay-office; 
every  man  saw  them ; — every  man  Knew  that 
they  existed, — ^and  when  the  witness  was 
asked,  why  they  were  not  introduced?  Mr. 
Powell  said  the  question  was,  whether  lord 
Holland  should  ultimately  be  charged  with 
them,  because  there  were  accounts  respecting 
Paris  Taylor,  and  until  these  were  a^justea^ 
he  did  not  know  whether  he  should  be  odled 
upon  to  introduce  them,  as  charges  against 
lord  Holland. 

The  items  themselves,  as  they  afterwards 
were  put  in  the  balance,  were  open;  every 

Cerson  saw  them ;  and  how  could  Mr.  fiem- 
ridge  hope  to  conceal  that,  which  there  viras 
not  a  clerk  in  the  office  who  could  not  have  in* 
stantly  detected  i  and  if  I,  or  your  lordship, 
were  disposed  to  go  into  that  office,  there  was 
not  one  of  these  charges  that  we  should  not 
have  seen;  but  if  you  had  asked  Mr.  Col- 
borne, — who,  though  he  was  clerk  under  Mr. 
Bembridge,  was  emploved  by  Mr.  Powell^ 
and  not  by  Mr.  Bembridge,  for  that  purpose, 
— if  you  had  asked  him,  why  the  items  wero 
not  introduced,  he  must  have  given  the  an- 
swer Mr.  Powell  gave,  when  he  was  referred 
to,  viz.  that  these  accounts  were  not  adjusted. 
Is  it  fair,  then,  upon  this  evidence,  to  say  that 
when  lord  Holland  appointed  his  own  executor 
to  make  up  his  accounts ;  when  Mr.  Bern- 
bridsre  saw  that  Mr.  Powell  was  responsible 
for  them ;  and  that  he  was  the  person  making 
them  up  with  the  public, — ^and  when  he  might 
not  know,  besides,  how  far  Mr.  Powell  had  a 
right  to  keep  back  these  items  imtil  these 
points  were  acifusted, — how  can  the  Court,  or  a 
jury  suppose,  without  anjr  sort  of  evidence  of 
a  motive  of  corruption  in  Mr.  Bembridge, 
that  he  wilfully,  and  with  an  intent  to  defraud 
the  public,^  kept  back  these  articles  ?  There  is 
not  a  syllable  of  evidence  to  support  so  cruel 
a  conclu^on  against  him,  for,  it  appears  most 
palpably;  through  the  whole  of  the  testimony. 
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that  these  items  were  kept  back  by  Mr. 
Powell,  umm  tbese  considerations. 

Lord  manifield.  Not  upon  Paris  Taylor's 
connderationy  because  his  accounts  were 
<)i]eslioiied,  as  to  what  aUowance  was  to  be 
made  and  there  was  no  relation  to  that. 
These  items  go  to  the  discharge  of  lord  Hol- 
land; Paris  Taylor  had  nothing  to  do  with 
that 

Mr.  Enkine.  Though  the  account  of  Paris 
Taylor  had  no  relation  to  these  particular 
items,  yet  it  does  not  follow  from  thence,  that 
Mr.  Bembridge  knowing  there  was  something 
to  keep  the  accounts  open,  was  guilty  of  any 
wilful  omission  in  not  letting  the  public  know 
.there  were  these  particular  items ;  since  the 
account  was  not  closed,  nor  could  be  till  the 
considerations  of  those  items  of  Paris  Taylor's 
account  could  be  closed  also.  Therefore,  it  is 
evident  that  he  had  no  corrupt  motive  for 
not  doin^  that ;  for  he  knew  there  was  an  ac- 
count, with  respect  to  Paris  Taylor,  to  a  large 
amount,  which  was  not  finally  settled;  and  as 
it  was  not  known  what  allowance  should  be 
made  to  lord  Holland,  upon  that  account,  he 
might  naturally  think  Mr.  Powell  would  de- 
fiver  in  those  items  as  soon  as  the  account  of 
Paris  Taylor  should  be  finally  settled.  Nor 
is  there  any  evidence  to  show  that  Mr.  Powell 
could  derive  one  &rthing  advantage  from  any 
aoch  concealment. 

Upon  these  two  erounds,  even  if  there  were 
xkot  a  third,  I  shoura  hope  that  your  lordship 
would  be  inclined  to  grant  this  nile ;  but  I 
shall  certainly  not  forsake  the  ground  that 
has  been  taken  by  my  friends  who  spoke  be- 
ion  me,  namely,  that  this  is  not  m  indicta^ 
Ue  offmce ;  and  I  am  sure,  that  I  should  be 
the  last  man  in  the  world  to  stand  up  to 
cmtend  in  any  court,  much  less  in  a  court 
iDed  as  this  is.  Uiat  any  person  trusted  by 
the  public,  either  bv  the  eeneral  imposi* 
tion  of  the  common  law,  or  oy  any  statute, 
any  magistrate,  in  short,  who  has  a  name,  or 
an  existence  in  the  constitution  of  the  realm, 
be  he  what  he  may,  should  not  be  subject 
to  an  information,  or  to  an  indictment  lor  a 
criminal  neglect  of  duty .  I  certainly  shall  not 
contend  that ;  my  only  reason,  as  my  learned 
fiiends  have  contended  before  me,  and  in 
which  I  shall  follow  them,  is,  that  Mr.  Bem^ 
bridge  does  not  appear  to  be  such  an  officer, 
or  such  a  nu^strate^  as  either  the  general 
law  of  the  country  takes  any  cognizance  of,  or 
hy  the  specific  institution  of  any  statute.  I 
think,  to  make  this  an  indictable  offence,  they 
must  maintain,  not  merely  that  the  manual 
labour  of  msJdng  up  these  accounts  was 
thrown  upon  him,  as  a  clerk  in  the  office,  but 
that  he  was  the  ajlicial  ckeck ;  that  the  pay- 
master was  not  the  person  looked  to  by  the 
public, — that  he  was  not  Uie  person  who  was 
responsible  to  the  public  for  the  rectitude  of 
his  own  accounts ;  whereas  the  office  of  the 
paymaster  is  a  most  important  office,  he  is 
•fainted  by  pjKtent,  ana  then  he  is  an  officer 
mat  the  law  Uikes  notice  of;  and  when  the 
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Eublic  issues  money  to  a  paymaster,  the  pub^ 
c  expects  from  tluit  paymaster^  an  accoont 
of  the  expenditure ;  but  surely  an  officer  of 
that  magnitude  is  entitled  to  have  an  ac« 
countant  and  clerks,  and  to  have  several  per- 
sons under  him,  who  are,  perhaps,  entitled  to 
have  fees  and  perquisites ;  but  still  the  pay- 
master, himself,  is  the  reipomibie  penon  to 
the  public,  and  the  accountant  is  not  the 
checK  the  public  has  imposed  over  him ;  it 
does  not,  in  my  humble  conception,  ihll 
within  the  meanmg  of  the  word  magistnae, 
nor  is  he  that  public  man  whom  the  law  looks 
to  for  that  particular  responsibility ;  and  id- 
though  he  might  be  subject  to  an  mdictaen% 
if  he  refused  the  labour  of  making  up  these 
accounts,  yet  the  question  would  still  remain, 
whether  he  was  answerable  by  indictment,  or 
by  information,  for  not  giving  intelligence  of 
something  that  another  person  had  done  or 
bad  left  undone  relating  to  his  own  office  f 
Now,  none  of  the  cases  that  have  been  cited 
b^  the  gentlemen  on  the  other  side,  at  the 
trial,  go  this  length.  In  the  case  of  Mr.  Le- 
heup,  it  was  an  indictable  offence ;  it  was 
contrary  to  the  form  of  the  lottery  act.  In 
the  case  of  Mr.  Kennett  there  was  a  duty  laid 
upon  him  by  the  statute,  to  read  the  riot  act ; 
but  suppose  there  had  been  no  duty  laid  upon 
him  bv  the  statute,  yet  a  man  who  is  a  com- 
mon law  officer,  has  a  duty  imposed  upon 
him ;  what  I  mean  is,  that  there  is  nothing 
specific  in  the  duty  of  this  officer,  which  caa 
lead  Uie  Court  to  think  that  he  is  that  official 
check  upon  the  paymaster,  and  that  he  oii^ht 
to  have  made  up  these  accounts  himselfTso 
as  to  be  answerable  for  the  omission  of 
another. 

The  sum  of  9,000/.  seems  not  to  me  to  be 
considered  as  any  salary  paid  by  the  public ; 
it  is  part  of  the  account  of  the  paymaster ;  it 
is  deducted  from  his  funds,  and  is  distributed, 
not  only  to  the  accountant,  but  to  all  the  me- 
nial servants  in  iJie  office;  the  paymaster  is 
the  person  who  pays  it,  and  it  seems  that  the 
paymaster  being  responsible  to  the  public,  he 
nas  a  sum  of  money  issued  to  him,  out  of 
which  he  makes  these  deductions.  Supposing 
the  accountant  and  paymaster  to  be  two  dis- 
tinct persons,  and  that  the  accountant  is  not 
subordinate,  but  superior  to  the  paymaster, 
which  he  oueht  according  to  the  information 
to  be,  if  he  is  a  check  upon  him ;  then  cer- 
tain sums  of  money  would  be  issued  to  the 
paymaster,  and  certain  sums  to  the  account- 
ant, for  performing  that  duty ;  whereas  he  is 
considered  as  sum>rdinate,  and  certain  sums 
are  deducted  out  of  the  paymaster's  account, 
acccnrding  to  the  abuse  (as  it  should  seem  to 
me)  of  office ;  therefore,  I  should  hope,  that 
your  lordship  will  not  conceive  this  to  be  an 
mdictable  offence. 

It  does  not  appear  by  the  evidence,  that  it 
was  Mr.  Bembndge's  official  duty  to  make 
up  and  adjust  these  accounts  with  the  auditor 
of  the  imprest;  and  it  not  being  his  official 
duty,  he  himself  could  not  be  answerable  for 
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ah  omisBion  in  aaother^ — inasmueh  as  there 
can  be  no  misprision  iix*  the  EngUah  law,  ex- 
cept in  treason,— for.  another  person's  conceal- 
ing a  thing,  ooiitted  to  be  done  by  another, 
^nrhich  it  was  his  duty  to  do  himseir. 

'  But  inasmuch  as  your  lordship  has  said, 
that  we  ousbt  in  this  stage  of  the  ousiness,  to 
consider  what  the  discretion  of  the  Court 
would  dictate  as  a  punishment  if  we  shall 
have  been  so  unfortunate  as  not  to  prevail  in 
the  objections  we  have  taken  to  the  verdict. 
In  Ihat  case  I  am  sure  we  may  safely  rely 
not  only  upon  the  humanity,  but  even  upon 
the  most-ngid  justice  of  the  Court,  when  the 
aentence  is  to  fall  upon  a  *  man,  not  only  re- 
spected and  beloved  in  his  private  life,  but 
who  stands  upon  the  evidence  as  a. most  in>- 
telligent  and  faithful  servant  of  the  public  for 
a  long  series  of  years.  Under  such  circum- 
stances, your  lordships  will  not  suffer  any 
consideration  of  the  prevalence  and  the  dan- 
ger, of  abuses  in  public  offices  (which,  pro- 
nably,  led  astray  the  jury  in  forming  their 
ixinclusion)  to  asSect  your  more  calm  and  deli- 
berate judgments- if  his  ofience  is  not  tainted 
with  the  corruption  imputed  to  him  ;  and  it 
is  quite  impossible  the  Court  can  believe  that 
if  he  had  been  conscious  of  even  crimixial 
neglect,  much  less  of  a  foul,  and  sordid  mis- 
demeanor, he  would  have  spontaneously 
XKHired  out  a  laboured  accusation  agunst 
Iiimaelf  before  inquisitors  who  had  no  li^ht 
to  demand  from  him  any  admissions,  which 
could  criminate  hhnself.  God  alone  can  look 
into  the  hearts  of  men,  but  judges  have  a 
constant  recourse  to  the  most  lenient  con- 
structions of  human  conduct  when  they,  sit  in 
judgment  upon  their  fellow-creatures;  and 
even  when  they  are  brought  to  the  most 
manifest  conclusions,  of  guHt,  however  hei- 
Bousy  administer  justice  in  mercy.  I ,  am 
aware  that  a  solemn  duty  is  cast  upon 
your  lordships  when  you  are  executing  the 
laws,  that  guard  the  public  revenue  above 
all  in  times  which  call  loudly  for  its  sup- 
port ;  but  in  a  case  like  this,  eyen  the 
x>fiicer8  of  the  Crown,  who  are  its  ^ardians, 
will  feel  themselves  justified  in  leaving  to  tlie 
Court  the  lull  measure  of  merciful- coDAidera- 
tion,  whidi  it  is  always  so  pleasant  to  your 
lordships  to  exercise — but  I  conclude  with  ex- 
pressing my  hope,  that  the  paini'ul  duty  of 
punishment  will  be  spared  altogether  by  your 
finding  that  there  is  no  guilt  in  the  defendaot 
to  be  punished. 

Lord  Munsfield,  I  take  it  for  granted,  Mr. 
Bearcvoft,  that  you  have  no  intentionior  wish 
to.  file  any  affidavit. 

Mr,  Beafxrqft,  I  was  furnished  with,  an 
affidavit;  but  I  had  some  doubt  whether 
ft  could  make  use  of  it  in  tiiis  stage,  because 
it  eoes  to  contradict  thq  evidence  given. 

Lord  Man^ld,  When  I  asked  the  ques- 
tion ;  I  meant  those  sort  of  affidavits  that,  are 
eommonly  made  in  criminal  cases ;  whether 
you  have  any  wish  ? 

}  Mr,  Bearerfft.  I  do  not  consider  the  de* 
fondant,  now^  as  brought  up  for  judgment. 


Lo«d  Matufieli*    I  do... 

Mr.  Bearcrvft,  I  am  not  prepared  VRith 
any  thins  of  tbuirt  kind,  in  mitigation. .' 

Lord  Man^eld.  Have  you  any.  .wish  to 
have  an  opportunity  to  make  affidavit  ?  you 
can  say,  yes  or  no ;  or  that  you  cannot  tell. 

Mr.  Bearcrqft.  Most  undoubtedly  we 
shall  wish  to  do.so^  in  case. we  are  bnuigbt 
up  for  iudgment. 

Lord  Mansfield.  If  the  Court  .should  be 
a^nst  you,  upon  all  your  grounds,  I  ocui- 
sidcr  you  as  brought  up  for  judgment  most 
undouhtodly.  Mr.  Solicitor  General,  it  is 
impossible  to  go  through  now,  I  see  another 
gentieman  starting  up,  upon  the  same  side ; 
besides  we  shall  have  such  a  noise  presently, 
you  will  not  be  able  to  be  heard ;  *  and  these 
are  other  motions ;  I  propose  to  adjourn  thn 
till  Saturday ;  have  you  any  objection,  that^ 
in  the  mean  time,  the  defendant  should  con- 
tinue as  he  is,  tliat  he  should  not  be  com- 
mitted } 

Mr.  SoL  Gen.  I  have  no  objection  to  what^ 
ever  the  Court  may  think  right  to  be  done. 

hord  Mansfield.  This  is  a  matter. of  con- 
sent ;  he  comes  here  voluntarily ;  he  is  under 
no -bail;  the  consideration  is,  whether  you 
consent.^ 

Mr.  Sol.  Gen.  If  your  lordship  puts  it  u[Min 
me,  I  do  not  think,  in  a  matter  upon,  which 
the  public  eve  is,  and  ou^t  to  be  directed* 
that  it  would  .become  my  situation  to  consent 
that  Mr.  Bembridge  should  go  without  bail ; 
but  if  the  Couit  see  no  objection  to  his  being 
upon  bail,  I  have  no  objection  to  that. 

Mr.  Blake.    We  have  bail  here. 

Lord  Mansfield.  Let  the  defendant  give 
bail  for  his  appearing  here  next  Saturday,  and 
at  such  farther  time  as  the  Court  shall  direct; 
himself  in  two  thousand  pounds,  and  two 
sureties  in  one  thousand  pounds  each.  Mr* 
Solicitor  General,  if  you  had  not  cotisented, 
the  Court  must  have  committed  him. 

The  proper  officer  took  the  bail  as  abovtj 
directea  by  the  Court. 

Mr,, M4am.  If  I  were  confident  that  I 
could;  add  any  thing  to  what  has  been  aaid 
by  the  learned  g<entiemen  who  have  pre* 
eed^d  me,  to  give  weight  to  the  arguments 
that  have  been  urged,— -especially  when  I  xe- 
04^t  I  am  called  here,  rather  unprepared  upon 
the  subject,  iirom  an  apprehension  itwoitld 
not  haj^e  been,  gone  .into  to-day, — I  should 
haveffiquested  your  lordahip,  staodingaB  I  do, 
very  young,  in  a  Court  of  justice,  to  have 
p^tpiNied  toj  another  .opportunity,  my  .deli- 
V^ing  any  argument  or  sentiment  upon  this 
9ubiect;  but,  as^by  that  means,  I  should  only 
make  myself  more  responsible  to.  .my -client, 
without  adding  any.  thing  perhaps  to  the 
points  that  have  been  urg^,  I  shall  take  the 
liberty  of  stating,  very  snertly,  what,  has  oe- 
wnred  to  me  upon  this  subjea. 

*  It  being;  lord-mayor'sL  jby,  and  the  lord* 
mayoc  then  in  the  hm» 
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It  hasbeenilated  by  ^our  lordship,  that 
the  first  question  at  the  tnal  was,  whether  it 
ms  the  duty  of-  the  accountant  at  the  fay- 
office,  to  make  up  the  ex-paymaster's  ac- 
counts. That  you  stated  to  the  jui^, — ^that 
if  thej  did  not  find  it  to  be  the  oifidal  duty 
of  tbe  accountant,  at  the  pay-office  to  make 
up  the  ez-piymaster's  accounts 

Lord  Mmntfield,    Mr.  Bearcrof^  I  meant 
40  direct,  that  if  you  had  any  affidavits,  that 
you  would  be  prepared  with  them  on  Satur- 
day ;  you  understcKKl  that  ? 
-  Mr.  Batrcrftft.    I  did. 

Mr.  Adam, — That-if  the  jury  did  not  find  it 
to  be  the  official  duty  of  the  accountant,  to 
make  up  the  ex-paymaster's  accounts,  it 
ivoukl  be  incumbent  upon  them  to  find  the 
defendant notguilty ;  but  if  they  understood 
it  to  be  the  of&ial  duty  of  the  accountant  to 
make  up  the  ex-fM^masier's  accounts,  then, 
to  find  him  guilty.  To  that  point,  I  shall 
bcff  to  make  one  or  two  observations. 

First  of  aU,  the  proof  that  was  brought, 
Ifaat  it  was  the  duty  of  the  accountant  to 
make  up  the  ex-paymaster's  accounts,  was 
fiom  the  accountant's  own  confession,  in  two 
diferent  places ;  first  of  all,  from  his  confes- 
wn  upon  oath  before  the  commissioners  of 
jnblic  accounts;  and  secondly,  bis  confes- 
sioD  before  the  lords  of  the  treasury.  There 
tt  B  mateiial  difference  in  his  account  at  these 
two  places ;  for  in  the  place  where  he  was 
examined  upon  oath,  and  had  warning^  that 
he  was  to  be  examined  as  to  the  duties  of 
his  office,  he  merely  states  the  point  of  fact, 
that  be  lUd  make  up  the  accounts  of  the  pay- 
•masters  out  of  office,  and  that  he  was,  at 
that  time,  employed  in  making  up  the  ac- 
counts of  the  paymasters  out  of  office.  In 
^  ether  situation,  where,  from  the  circum- 
stances of  Uie  case,  he  was  necessarily  and 
naturaUyagitated,  when  he  had  not  time  to 
RcoUect  himself  particularly,  when  the  mies- 
tions  were  put  to  nim  in  a  style  to  extort  from 
him  a  conlession  which  he  did  not  mean  to 
make,  he  states  it,  there,  to  be  Aii  tfu^  to 
fittke  up  the  ex-pa^aster's  accounts.  Inen 
in  such  case  I  conceive,  if  we  can  produce 
pitof  that  this  was  no  fMirt  of  the  dut^  of  the 
Mc^tant,  this  confession,  extorted  in  such 
a  manner,  ought  to  be  taken  with  such  grains 
ef  aDowrance,  as  to  have  induced  the  jury  to 
wet  their  judgment  of  the^  fiu;t  upon  what  was 
aaid  before  the  commissioners  of  accounts, 
ind  not  on  what  was  said  before  the  lords  of 
the  treasury.  I  do  think,  that  what  has  been 
<ud  by  the  learned  gentlemen  who  have  gone 
^^cfore  me,  with  respect  to  the  duty  of  this 
^'ffice,  is  perfectly  correct ;  that  it  was  no  more 
than  this,  that  he  was  bound,  manually  to 
?*ke  out  that  by  order  of  the  ex-paymaster, 
u  he  chose  it;  but  the  ex- paymaster  had  it 
m  his  power  to  put  that  duty  into  the  hands 
of  an<^er  person;  therefore,  I  conceive  it 
^er  can  be  taken  to  be  an  essential  official 
^  upon  his  party  espedally  when  I  join  to 
ttat  this  mrcuQtttance.  that  there  is^tu)  nro- 
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cess  whatever,  to  conipel  him  to  make  out 
those  accounts;  that  if^  there  is  any  neglect 
whatever,  in  making  out  those  accounts,  the 
process  issues  from  the  exchequer,  not  a^nst 
the  accountant  of  the  pay-office^  but  against 
the  principal  accountant  himself,  the  pay- 
master out  of  office,  or  his  executor.  When  I 
consider  that,  I  think  it  fortifies  this  argu- 
ment that  it  is  not  the  duty  of  an  accountant 
of  the  pay-office,  to  make  up  the  accounts  of  . 
a  pavmaster  out  of  office. 

Then  the  case  reduces  itself  to  this,  that  if 
it  was  not  his  duty,  he  took  it  upon  him,  ffirst 
of  all,  by  acting  in  that  capacity  by  the  orders 
of  Mr.  Powell,  and  afterwards  by  receiving  a 
sum  of  money  for  having  done  that  duty. 
Now,  let  us  refer  to  the  state  of  the  informa* 
tion  upon  the  subject,  and  I  apprehend  your 
lordship  will  find  that  there  is  not  any  count 
whatever  in  the  infonnation,  that  states  it 
as  a  duty  that  he  himself  took  upon  him,  for 
which  he  was  to  be  rewarded,  for  which  he 
actually  was  rewarded,  and  of  which  he  com^ 
mitted  a  breach ;  there  is  no  count  to  that 
purpose;  the  information  confines  itself 
merely  to  its  being  his  official  duty,  as  ac- 
countant of  the  pay-office ;  therefore,  all  ^e 
evidence  that  is  adduced  to  show  he  took 
that  duty  upon  him,  was  not,  I  apprehend^ 
warranted  by  the  information;  ana,  there* 
fore,  ought  not  to  have  had  any  effect  in  this 
cause. 

I  will  venture  to  state  another  circum- 
stance to  your  lordships,  which  strikes  tne 
as  very  material  in  this  cause, — as  a  very 
strong  evidence,  that  in  spite  of  Mr.  Bern- 
bridge's  declarations  before  the  treasury, 
ma<^  in  the  manner  which  I  have  already 
stated  to  the  Court,  tliat  he  actually  did  not  - 
conceive  it  to  be  his  official  duty,  nor  did  the 
deputy-auditor  of  the  imprest  conceive  it  to 
be  his  official  duty,  to  make  out  Uiose  ac« 
counts. — ^When  Mr.  Bembridge  is  spoken  to 
by  Mr.  Hughes  and  Mr.  Wigglesworth,  rela- 
tive to  the  giving  in  these  items,  and  making 
up  and  passing  the  account,  he  refers  them, 
as  has  Deen  already  stated  by  the  Icaniea 
sentlemen  who  preceded  me,  to  Mr.  Powell 
mr  that  purpose ;  these  gentlemen  never  rer 
turned  to  Mr.  Bembridge ;  they  never  con- 
ceived it  to  be  his  official  duty;  he  never 
states  it  to  be  so;  and  they  rest  perfectly 
satisfied  with  his  answer  u]>on  the  subject. 
Therefore,  though  he  stated  in  his  examina- 
tion, that  he  did  make  out  the  accounts  of 
the  ex- paymasters,  and  though  he  did  make 
out  the  accounts  of  lord  North  and  others, 
yet  that  does  not  stamp  him  with  being  au- 
thorized officially,  and  consequents  rcspbn- 
sible  criminally  for  a  duty  which  belonged  to 
that  office  of  accountant  of  the  pay-oflioe : 
it  remains,  no  doubt,  for  an  information  to 
be  brought  against  Mr.  Bembridge,  for  the 
purpose  of  charging  him  with  having  taken 
upon  himself  a  ctiity  which  he  did  not  execute 
faithfully,  and  evidence  may  bfe  brought  to 
that  point  perhaps  upon  a  tuture  occasion ; 
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but  I  take  it  for  granted,  there  is  not  a  ^gle 
count,  in  this  information,  that  proves  uie 
point  attempted  to  be  proved,  that  he  was 
responsible  for  making  up  the  accounts  of 
the  ex-paymasters. 

I  shall,  with,  the  same  decree  of  want  of 
preparation  that  I  had  uf)nn  the  other  head, 
say  a  very  few  words  relative  to  the  mitigation 
ofpunishment. ,  If  your  lordships  consider  the 
situation  Mr<  Bembridge  has  been  in;  if  you 
consider  the  manner  in  which  he  was  proved 
upon  the  trial,  to  have  acted  during  every  part 
•f  his  preceding  conduct  at  the  pay-office ;  if 
you  consider  the  respect  he  has  oeen  held  in 
by  all  who  knew  him ;  if  you  consider  the 
fidelity  with  which  he  has  always  acted ; — I 
conceive  your  lordships  will  (if  we  should 
ultimately  fail  in  the  application  for  a  new 
trial)  render  the  pumshment  very  mild 
against  him,  if  you  add  this  very  material  cir- 
cumstance, that  the  public  has  not  been 
injured,  in  any  one  iota,  by  what  he  has  done ; 
that  tlie  account  could  not  have  been  made 
up  sooner,  even  if  he  had  done  what  he  has 
said  he  thought  to  be  his  official  duty,  by 
bringing  forward  those  items,  at  an  earlier 
fenSd  of  time';  that  that  account  could  not 
be  ipade  up  sooner;  that  the  balances  could 
not  be  paid  in  sooner;  that  he,  and  the 
persons  connected  with  him  in  office,  received 
no  benefit  firom  that  concealment; — when  you 
consider  these  circumstances,  that  he  acted 
agreeably  to  what  he  thought  the  duty  of 
his  office ;  that  he  acted  as  others  had  be- 
fore him ;  that  if  there  has  been  any  abuse 
in  this.  offi<^,  he  did  not  introduce  it ;  there- 
fore I  conceive  your  lordships  will  not  inflict 
a  severe  punishment  upon  Mr.  Bembridee : 
that  if  you  cannot  set  aside  the  verdict  that 
has  been  given,  you  will,  at  least,  cause  the 
punishment  to  be  as  mild  as  possible. 

Lord  Mansfield,  Are  there  any  hooks,  any 
directions  given  about  the  paymasters'  paying 
in  their  balances  ? 

Mr.  Sol.  Gen.  Directions  have  been  given 
for  paying  in  the  balances  remaining  in  the 
hands  of  difierent  persons. 

Ix>rd  Manifield,  Do  you  know,  Mr.  Cham- 
berlayne,  whether  there  are  any  regulations 
by  act  of  parliament? 

lAi.Chamberlmne.  No;  there  have  not  been 
with  respect  to  this  office. 

Lord  Man$field.  Do  you  know  whether 
any  of  the  acts  give  directions  about  paying 
in  balances  ? 

Mr.  Ckamberlayne.  There  is  an  act  direct^ 
ing  balances  to  be  paid  in,  pending  the 
accounts,  upon  an  examination  taken  before 
the  commissioners  of  accounts ;  Uiat  act  has 
passed  within  these  two  yeaxs. 

Lord  Mansfield,  I  mean  a  general  act? 

Mr.  Chamberloyne.  No. 

Mr.  Adwn,  TKat  act  passed  the  last  session 
of  the  last  parliameDt. 

Mr.  Chmberlayne,  It  was  but  two  sessions 
ago.  Upon  the  commissioners  reports,  stating 
balances  of  the  several  accountant^  then 


comes  the  act  of  parliament,  and  directs  those 
balances  to  be  paid  into  the  Exchequer,  in 
which,  my  lord  Holland's  balances  are  menr 
tioned. 


Proceedings  in  the  Court  of  King's-Benchr, 
November  22nd,  1783. 

Lord  Mansfield.  I  will,  for  the  sake  of  the 
bar  and  of  the  auditors,  state  the  contents  of 
the  papers  produced,  which  before  I  only  just 
mentioned.  All  the  accounts  .given  in  on 
the  part  of  my  lord  Holland,  were  produced 
in  court;  but  to  save  trouble,  a  paper  was 
read,  containing  the  dates  when  they  were 
given  in,  and  when  they  were  attested,  and  the 
period  of.  time  which  they  comprised,  and  I 
think  it  proper  to  state  to  you  an  account  of 
them. 

The  first  account  was  from  the  35th  of 
June,  17^7,  to  the  24th  of  December,  1758, 
which  was  given  in  on  the  17th  of  May,  1768,^ 
and  attested  upon  the  Srd  of  November,  17t8 ; 
a  like  account,  from  Uie  25th  of  December^ 
1758,  to  the  24th  of  December,  1759,  was 
given  in  upon  the  28th  of  July,  1768,  and 
attested  upon  the  7th  of  March,  1772;  a  like 
account,  from  the  25th  of  December,  1769,  to 
the  24th  of  December,  1760,  was  given  in  on 
the  30th  of  March,  1769,  attested  the  5th 
of  March,  1773 ;  a  like  account,  from  the 
25th  of  December,  1760,  and  ending  the  24th 
of  December,  1761,  was  given  in  on  the  12th 
of  July  1769,  attested  the  4th  of  March,  1774; 
a  like  account,  firom  the  25th  of  December, 
1761,  to  the  24th  of  December,  1762,  was 
given  in  on  the  15th  of  December,  1769, 
attested  by  Mr.  Powell,  on  the  21st  of  Decem- 
ber, 1774 ;  a  Uke  account,  firom  the  25th  of 
December,  1762,  to  the  24th  of  December, 

1763,  was  given  in  on  the  27th  of  October, 
1770,  attested  bv  Mr.  Powell,  the  27th  of 
June,  1775 ;  a  like  account,  firom  the  25th  of 
December,  1763,  to  the  24th  of  December, 

1764,  was  given  in  on  the  7  th  of  May,  1771, 
attested  by  Mr.  Powell,  on  the  27  th  of  Fe- 
bruaiT,  1776 ;  the  final  account  being  half  a 
year  from  the  25th  of  December,  1764,  to  the 
24th  of  June,  1765,  was  given  in  on  the  11th 
of  January  1772,  never  attested ;  this  is  the 
last  and  final  account,  which  was  never 
attested.  The  defendant  came  in  as  ac- 
countant, in  the  year  1776.  The  next  papec, 
I  think  particuhu-ly  proper  to  read  to  vou» 
contains  the  additional  articles  with  which 
the  account  was  surcharged,  after  the  book  of 
accounts  with  the  penciled  balance  was  sent 
to  the  defendant,  and  returned  by  hims 
besides  three  new  items  surcharged,  Mpd  the 
two  items  which  the  book  was  sent  back  to 
have  inserted,  that  is.  of  900/.  and  465/.  there 
are  inserted  the  articles  in  question,  amount- 
ih^  to  48,799/.  and  a  firaction;  and  it  is  ma- 
terial to  state  when  these  items  were  received, 
they  were  received  in  1759,  in  1760,  1761^ 
1762, 176S,  1764,  and  the  last  was  in  1765  ; 
so,  you  see,  that  the  times  when  they  were 
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retdved  were  hx  antecedent  to  the  fimner 
aoeountSy  nuuiT  of  them;  and  all  of  them, 
before  the  final  aceount  was  given  in^  which 
ivas  in  1772. 

The  wanant  lor  the  allowances  to  be  made 
to  the  defendant,  I  have  stated  to  you.  The 
finrm  of  attestation  is  a  matter  of  law  and 
pactioe  exceedingly  well  ^nown,  they  go 
Wore  one  of  the  Barons  of  the  Court  of  Ex- 
chequer, and  the  form  is  this :  they  say,  upon 
oath,  before  one  of  the  Barons,— «  This  book,' 
(or  so  and  so,  describing  the  accouut)  is  a  just 
'and  true  aocoant,  to  the  best  of  my  know* 
'  led^  and  belief.'  I  thought  it  necessary,  for 
the  mformation  of  those  who  are  present, 
to  state  these  papers  more  particularly  than  I 
did  the  other  day,  upon  the  report.  Now 
you  will  please  to  eo  on. 

yb.Ah.Gen.  [John  Lee].  My  lord;  lam 
called  upon  to  show  cause  against  an  applica- 
tion made  by  Mr.  Bearcroft  on  the  part  of  Mr. 
Bembridge,  which  involves  in  it,  as  I  con- 
ceive, two  or  three  rules.  Besides  an  address 
to  vour  lordship  upon  the  effect  of  what  the 
jno(ginent  ought  to  be,  if  the  court  should  be 
of  opinion  that  upon  tiie  circumstances  of  the 
esse  they  must  give  judgment  for  the  crown, 
a  great  part  of  we  argument  of  the  learned 
yeotlemen  went,  9^  I  conceive,  in  arrest  of 
judgment  upon  ^lis  information.  There  was 
a  motion  for  a  new  trial,  and  there  was  also 
an  address  to  your  lordship,  in  mitigation  of 
the  offence. 

My  lord,  the  first  matter  in  order,  as  it 
seems  to  me,  is  the  motion  in  arrest  of  judg- 
ment; for  my  learned  friend,  Mr.  Bearcroft, 
contended  very  seriously, — and  so  did  all  the 
l^tlemen  after  him, — ^thatthe  offence,  as 
chaiged  in  this  information,  is  in  point  of 
Isw,  no  crime  at  all. 

My  lords ;  Mr.  Bearcroft  observed,  at  the 
outset  of  his  address  to  the  Court,  that  the 
oiawer  of  this  information  had  varied  his 
charge  in  different  counts  of  it  so  much,  that 
though  it  contains,  seemingly,  some  serious 
charge  upon  Mr.  Bembridge,  yet  before  the 
close  of  the  Loibrmation,  it  is  almost  dwindled 
to  nothing. 

Your  lordship  knows  the  manner  in  which 
these  informations  and  indictments  are  drawn, 
is,  that  in  the  first  count,  they  state  with 
great  (Muticularity,  all  those  facts  and  all 
those  circumstances  which  it  seems  are  ne- 
cessary to  be  proved  in  order  to  make  the  per- 
son answerable  for  the  crime,  supposing  in 
troth,  in  point  of  law,  it  be  a  crime.  All  this 
preliminary  matter,  stating  for  instance,  that 
lerd  Holland  was  paymaster ;  what  was  the 
nature  of  the  office ;  and  that  it  was  a  patent 
ofiBce,  and  the  like,  which,  by-the-by,  my 
learned  friend,  Mr.  Scott,  took  notice,  in  the 
^f^guznent,  was  not  proved,  or  did  not  appear : 
Your  lordship  will  recollect,  they  were  ail  dis- 
tuactJy  proved,  or  the  papers,  being  in  court, 
were  admitted  by  Mr.  Bearerof^  and  taken 
Jp»n  as  read,  cverv  fiict,  and  every  date, 
•wa  the  fiict  stated  is^  that  Mr.  Bembridge 


was  in  the  office  of  accountant  to  the  pay- 
office,  a  place  of  trust  and  confidence ;  part 
of  his  duty, — nay  all  his  duty,  as  far  as  re- 

rtsthis  information, — ^being  to  make  up 
account  of  the  paymaster;  and  that  in 
inaking  up  that  paymaster's  accoufit,  it  wsts 
his  duty,  of  course,  to  disclose  and  make 
known  the  true  state  of  it;  and  that  he^ 
knowing  it  to  be  his  duty,  did  not  so  do :  that 
is  the  outline  of  the  cnarge.  In  the  first 
place  it  was  said,  that  this  is  no  office  at  all, 
for  the  misbehaviour  in  which  any  man 
whatever  is  punishable;  that  was  gravely 
and  seriously  contended;  Mr.  Bearcroft  said, 
at  the  same  time,  that  *  as  he  had,  at  the 
'  trial,  so  he  did  then,  lay  in  his  claim  to  call 

*  upon  the  counsel  for  the  crown  to  produce 

*  a  case,  an  authority,  or  a^ictum,  import- 
<  ing  so  generally,  that  every  man  intrusted 

*  with  a  public  trust, — which  might  be  the 
'  case  of  a  sheriff,  or  of  a  constable,— but 
^  that  an  officer,  in  a  public  trust,  as  such, 

*  was  punishable  for  misconduct.'  I  took 
the  liberty,  upon  a  former  occasion,  to  state 
what  your  loidship,  with  much  greater  autho- 
rity, laid  down  as  the  law  of  the  case,  to  the 
juP^ ;  taking  notice,  certainly,  as  your  ]ord« 
ship  did,  that  if  this  were  an  olyection,  it  was 
an  objection  upon  the  record,  but  stating 
that  you  had  not  the  smallest  particle  of 
doubt  that,  where  a  man  has  an  office  created 
by  the  king's  letters'  patent,  immediately  or 
derivatively,  which  is  of  important  trust  and 
confidence  to  the  public ;  that,  for  the  violsr 
tion  of  the  duty  ot  that  office,  he  is  as  much 
indictable  as  any  magistrate  or  any  officers 
that  have  been  alluded  to  in  the  argument. 
I  have  looked  a  littie  into  the  matter,  as  far 
as  the  leisure  I  had  would  permit,  and  I  do 
not  believe  that  thai  thought  ever  sun;e8ted 
itself  before  to  any  human  being,  x  take 
the  principle  to  be  this,  which  appears  to  me 
to  be  recognized  in  cases  without  number, 
that  is,  that  wherever  a  man's  business  has  a 
public  aspect,  and  au  improper  conduct  in  it 
injures  not  A,  B,  or  C,  but  the  community  in 
general,  that  that  itself  is  indictable  by  the 
common  law ;  I  take  that  to  be  a  principle 
laid  down  over  and  over.  My  lord,  I  con- 
ceive that  it  is  upon  that  principle,  that 
where  persons  owe  such  a  duty  to  the  pubUc 
— for  mstance,  the  repair  of  a  highway, — 
that  an  omission  to  do  that  duty,  because  it ' 
respects  tibie  public,  and  for  that  reason  only, 
is  considered  as  an  offence  against  the  pubUc^ 
and  indictable.  I  would  just  mention  to  your 
lordships,  two  or  three  cases,  where  it  is  so 
taken  tor  granted,  that  there  can  be  no  ques- 
tion, I  should  conceive,  about  it.  In  Salkeld's 
Reports,  vol  1,  page  380;^ — the  Queen  versus 
Wyat — which  was  an  indictment,  setting 
forth,  that  one  Nash  was  convicted  of  deer 
stealing,  upon  the  dd  and  4th  of  William  and 
Mary,  chapter  10,  before  a  justice  of  peace ; 
and,  that  the  defendant  being  a  constable, 
the  justice  directed  his  warrant  to  him  to 
levy  the  penalty,  and  that  he.  had  levied  tbe 
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penalty^  and  had  not  returned  his  warraot, 
uor  made  any  return^  or  certificate' at  all; 
the  defendant  was  found  guilty,  and  the  in- 
dictment  removed  by  certiorari.  The  second 
point*  resolved  by  the  courts  is  this,  that 
vhere  an  o£^cer  neglects  a  duty  incumbent 
on  him,  either  by  common  law  or  statute,  he 
is,  for  his  default,  indictable :  then  he  says« 
in  this  case,  the  indictment  was  not  lain 
anUri  formam  statutif  nor  need  it  have  been, 
though  the  constable  had  been  named  in  the 
statute,  because  the  constable  is  an:  officer  of 
common  kw,  and  when  a  statute  requires 
him  to  do  what,  without  requiring,  had  been 
his  duty,  and  he  must  have  done,  it  is  not 
imposing  a  new  duty,  and  he  is  indictable  at 
common  law  for  it.  I  know,  my  learned 
friend  will  say  f>  this,  that  I  have  selected 
an  instance,  m.  which  the  general  principie 
was  laid  down,  that  that  was  one  ot  the  in- 
stances in  which  he  admitted  the  law  to  be 
as  I  have  stated  it,  but  the  same  principle 
runs  through  every  case,  even  where  it  does 
not  admit  of  that  argument. 

In  2  Lutwyche,  1523,  Wilkes  versus  Kirby, 
it  is  said,  that  even  if  a  man  has  a  port  be- 
longing to  him,  and  if  he  did  not  repair  it 
that  he  may  be  indicted  fer  not  doing  it,  be- 
cause it  concerns  the  public.  There  is  ano- 
ther instance  in  Comberbach,  243,  where 
it  is  said,  a  woman  was  there  indicted,  for 
that  she  being  duly  required  to  watch  and 
ward,  she  did  not  watch  and  ward;  there  was 
no  objection  to  this  as  an  indictable  offence ; 
but  the  indictment,  it  is  said,  was  ijuashed, 
because  it  did  not  sa^-^nor  procure  one  to  do 
it  for  her — which,  says  the  Court,  she  might, 
by  law,  have  done.  I  do  not  find  an  inti- 
mation of  doubt  about  this,  in  any  one  book, 
or  in  any  one  author ;  your  lordship  will  find 
it  laki  down  in  Lord  Chief  Baron  Comynsf 
Us  a  general,  universal  principle,  that  an  in- 
formation will  lie  against  any  officer  what- 
ever, that  either  abuses  or  neglects  his  au- 
thority ;  I  take  it,  there  can  be  no  doubt  at 
all  about  the  principle. 

Thus  much  (and  more  than  enough  I 
should  think)  I  thought  it  necessary  to  say 
to  vour  lordship  upon' this  idea:  but  your 
lordship  threw  out,  tnat  there  was  no  occasion 
for  precedents,  that  it  was  as  clear  upon  prin- 
ciple as  any  thing  could  possibly  be  made  to 
be.  If  we  were  to  look  into  any  common- 
place book,  under  the  head  of  non-feazance 
m  any  public  officer,  we  should  find  there  a 
constant  set  of  principles ;  that  where  a  man 
misbehaves,  does  that  which  he  ought  not  to 
do,  or  omits  to  do  that  which  he  ought  to  do 
in  any  public  station,  in  which  the  public 
is  concerned,  the  proper  remedy  is  by  in- 
dictment or  information.    But  it  is  said,  Mr. 

Bembridge  is  in  no  trust  at  all ;  is  no  public 

~  -  -   '  . 

*  This  case  of  Reg.  v,  Wyatt  is  reported 
at  length  in  2nd  Lord  Raymond^  1189.  See 
too  Fortescue,  127. 
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officer;  is  a  mare  clerk,  ronovable  at  pleav 
sure.  I  think  several  of  my  learned  friends 
said  that  because  he  is  removable  at  pleM 
sure,  he  is  not  punishable  for  mffibehaviduiri^ 
till  that  pleasure  comes ;   that  principle  will 

fo  a  verv  great  way  indeed.  Your  lordshi]^ 
nows  that  some  of  the  most  important  of- 
fices in  the  kingdom — some  that  are  now^ 
that  always  were,  and  probably  are  lil»  to 
continue  places  during  pleasnre,  during  tbe 
pleasure  of  the  crown,  at  least;  did  any 
body  ever  hear  that  a  judge  was  not  impeach^ 
able  or  punishable  for  itiisbehaviour,  in  Insf 
office,  before  the  statute  of  king  William  gave' 
him  a  tenure  in  his  office  ? .  or  that  it  altered^ 
in  any  degree,  his  responsibility  to  the  ^MM 
for  that  whidi  was  improper  conduct?  Can* 
any  body  contend  that  there  is  any  difference 
between  that  situation  now  and  what  it  was 
then ;  or  in  the  situation  of  a  person  in  thtf 
office  I  unworthily  hold,  that  if  I  misbehftTcf 
in  my  office,  because  I  am  removable  at 
pleasure,  that  I  am  not  responsible  f 

But  it  is  said,  this  is  not  such  an  office  aaf 
that  the  defendant  has  any  thing  to  do  which 
this  information  supposes.  Mow,  fi)r  amo* 
ment,  let  us  see  how  the  evidence  stands;* 
Mr.  Bembridge  has  instructed  his  counsel 
now,  to  be  sure,— and  it  is  natural  that  he 
should, — there  is  no  imputation  upon  him, 
that  he  should  instruct  them  to  state  that  for* 
him,  which  should  answer  the  purpose  of  a 
convicted  criminal.  Let  us  hear  what  Mr. 
Bembridge  says  of  himself,  before  he  was 
charged,  when  he  was  examined  before  the 
persons  who  had  a  competent  authority  to 
examine  him,  and  when  tnat  examination  too 
was  solemn  and  upon  oath.  Mr.  Bembridge 
is  asked  what  he  is?  Why,  says  he,  I  am 
accountant  in  the  pay-office.  What  is  your 
duty }  Why,  says  he,  I  make  up  the  accounts, 
—-This  examinant  satth,  that  '  he  carries  on 
'  and  maJces  up  the  accounts  of  the  pay* 
*  masters  after  they  are  out  of  office,  as  well  as 
<  those  of  the  paymasters  in  office.'  N  ow,  that 
is  the  account  that  Mr.  Bembridge  gives  cf 
his  own  office,  and  of  the  nature  of  it, 
solemnly  upon  oath.  Would  Mr.  Bearcroft, 
and  the  other  eentlemen,  persuade  your  lord- 
ships that  he  did  not  know  his  business,  or 
his  duty,  or  his  employment?  Or  did  he  mean 
to  say,  for  so  mv  learned  friend,  it  seems, 
means  to  contend,— Why,  I  allow  that  I  do 
it,  but  I  have  no  business  to  do  it;  I 
am  paid  for  it  150/.  a  year,  as  it  appears , 
and  1,300/.  in  perquisites,  besides  tiie  pro- 
digious sum  he  was  paid  for  this  specific 
bwiness,  which  was  never  done,  2,650/.? 
But  I  do  not  mean,  says  my  friend,  in  this,  to 
describe  the  nature  and  the  duty  of  my  office ; 
but  I  only  tell  diem  what  I  do  officiously,  ht 
the  popular  sense  of  that  word,  without  any  - 
reference  to  my  duty,  voluntarily;  spontar- 
neously  I  d6  make  up  the  accounts  of  the 
paymasters  in  office,  as  well  as  those  who 
are  oat  of  office;  but,  in  truth,  Xhavfe  no  Busi- 
nessi  I  l»¥e  us  eibployvotA^  I  kAve  nof  duty* 
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si  alL  It  is  intpotsible  for  any  man  v^ 
leads  thisy  net  to  be  impressed  with  a  notion' 
Ibat  Mr.  Bembridge  is  telling  these  gentle- 
mea  what  his  office  and  doty  is  ;  if  you  want 
the  man  who  is  to  make  up  the  paymaster's 
acdoimts  in  ofiice»  and  those  who  are  gone 
out  of  ofiice,  I  am  he:  but,  savs  mv  learned 
friend,  I  admit,  that  in  general,  it  has  been 
done  by  bimj  hot  there  are  some  exceptions ; 
in  tiie  case  of  Mr.  Winnington  and  lord 
Chatham,  who  chose  their  own  private  peo- 
ple, and  not  the  accountant,  to  make  up  their 
aoeonnts ;  I  think,  there  was  nobody  who  was 
Me  to  state,  as  far  as  I  recollect,  at  the  trial, 
what  became  of  the  fees  in  the  case  of  Mr. 
WkmiDgton : 

Lonl  Bf^/omfidd.  Yes ;  they  went  to  the 
officers* 

Mr.  Attorney  QeneNiL  I  understand  they 
did  in  lord  Chatham's,  and  they  did  too,  now 
I  miderstand,  in  Winnington's;  what  does  the 
fret  turn  out  to  be  ?  Why,  that  the  officer 
Was  paid  for  n^lecting  his  duty,  and  permit- 
ting another  man  to  &  that  which  it  was  his 
own  duty  to  do,  that  is  the  whole  amount  of 
the  evidence.  Upon  what  pretence  did  he  take 
this  lee  for  another  man's  work  and  labour, 
if  it  was  not  his  duty  to  do  it  ?  If  they  ban 
€ome  to  500/.  or  600/.,  and  the  man  whom 
Mr.  Winnkigton  or  lord  Chatham  bad  em- 
ployed, had  taken  the  money,  this  man 
woald  hove  brousht  an  action  for  money  had 
and  received  to  his  use;  he  would  have  said, 
if  Mr.  Winnington  has  a  mind  to  employ 
you,  I  have  no  objection  to  your  saving  me 
the  tnmble,  hot  I  will  be  paid  for  it,  for  I 
daim  it  as  part  of  theperqmsites  of  my  office; 
if  you  do  not  do  it,  I  am  bonnd  to  do  it ;  and 
thou^  you  do  it,  you  shall  not  be  paid,  for  I 
myself  in  the  situation  of  accountant  have  a 
title  to  do  it,  have  a  title  to  be  paid  for  it,  and 
no  man  coming  in  officiously,  being  desired 
by  the  es-paymaster  so  to  do,  shall  deprive 
me  of  the  perquisites  and  sataiy  of  my  office, 
merely  because  he  wishes  to  save  me  a  little 
trouble. 

In  this  case,  what  is  strongest  of  all,  Mr 
Bembridge,  acting  in  this  busmess,  is  applied 
to,  frooi  time~to  time,  as  appears  in  the  evi- 
dence ;  your  lordships  will  recoHect  how  that 
came  oat ;  for  in  fact,  as  has  been  just  now 
staled  by  the  papers,  your  lonlships  see  here 
has  been  a  failure  of  iSie  production  of  this 
sum  to  the  public,  for  now  many,  many  years, 
It  was  unseen  and  unsuspected,  on  account  of 
the  negligence  of  these  officers;  there  had 
been  an  order,  in  consequenee  of  an  act  that 
had  passed,  fbr  bringing  in  balances ;  orders 
were  sent  by  the  soncitor  of  the  treasmy,  to 
the  sub-accountants,  to  pay  in  their  balances; 
the  necessary  consequences  of  that  order 
would  be,  that  all  those  men,  whose  sums 
constitute  those  items,  that  make  up,  in  the 
whole,  48/)00l.,  would  be  instantly  applied  to; 
the  answer  they  would  have  returned  would 
be  the:  wb^,  I  owe  the  crown'  nothing;  I 
pftid  it  is  to  the  paymaster  Vm,  four;  five,  uz 


years  ago,  what  do  yon  come  to  me  for? 
Findine  this,  and  knowing  this,  for  the  first 
time  these  omitted  articles  are  introduced, 
amounting  to  this  large  sum ;  as  soop  as  this 
is  seen,  Mr.  Bembridze  is  called  upon  himself, 
to  explain  this;  and,  to  be  sure,  my  lord, 
there  may  be  some  censure,  there  has  been 
some  censure  thrown  out  upon  the  subject, 
which,  if  it  lights  upon  any  body,  in  my  ap- 
prehension, ought  to  fall  upon  me ;  for  cer- 
tainly, if  the  evidence  was  what  has  been 
represented,  reprobated  partiailarly  as  it  was 
by  my  learned  friend  Mr.  Scott,  I  think,  as  a 
public  prosecutor,  some  degree  of  blame  falls 
upon  me ;  but  I  cannot  say  that  I  feel  much 
upon  that  head :  what  was  the  consequence 
of  this?  They  find  the  sum  of  48,000/.,  that 
ought  to  have  been  returned  years  ago,  and  it 
is  now,  for  the  first  time,  introduced;  why, 
says  he,  Mr.  Bembridge,  how  comes  this 
about?  Pray  were  you  aware,  at  the  time 
that  this  final  account  was  sent,  and  as  a  final 
account  to  the  auditor  of  the  imprest,  that 
none  of  this  ought  to  be  included  ?  Yes ;  I 
was  perfectly  aware  of  it. — ^Why,  had  you  any 
notion  that  any  of  the  articles  were  of  that 
doubtfiil  nature,  as  to  make  it  questionable, 
whether  they  oueht*to  be  inserted  or  not? 
Not  the  smallest  doubt  about  any  of  them.— - 
Why,  then,  how  came  you  to  do  it  ?  Why,  T 
left  it  to  Mr.  Powell,  and  I  thought  but  little 
about  it;  besides,  I  considered  the  account 
as  not  finally  settled.  That  is  his  answer. 
Now  these  questions,  and  the  answers  eiven 
to  them,  are  stated,  truly,  by  my  learned  mend 
Mr.  Scott,  as  more  like  the  proceedings  in  the 
inquisition  than  any  thing  that  has  happened 
in  modern  times.  I  formerly  read  the  history 
of  the  proceedings  of  that  court,  and  confess  I 
was  much  surpnsed  to  find  this  assimilated 
to  them,  for  it  is  the  case  of  the  conduct 
which  every  private  man,  in  consequence  of 
the  duty  owmg  to  himself,  to  his  friend,  or  the 
public,  either  would,  or  could  not  but  have 
pursued  in  the  like  case.  I  am  perfectly 
sure,  that  if  my  learned  fViend  had  had  a 
servant  whom  he  had  found  reasonable  ground 
to  suspect  had  purloined  any  thing,  he  would 
have  said,  how  comes  this?  Did  you  know 
that  my  things  were  in  your  box  ?  Yes ;  I 
knew  it  very  well.  Where  is  there  any  thing 
very  oppressive  ?  If  Mr.  Bembridge  had  been 
won  upon  by  any  insinuation ;  if  He  had  been 
seduced  by  any  artifice;  if  he  had  been 
cajoled  by  any  promise ;  if  he  had  been  inti- 
midated by  any  power;  then  r  should  have 
thought  there  would  have  been  matter  of 
imputation  on  the  proceedings  in  this  inquiry ; 
but  there  was  nothing  of  that  sort.  The  ques- 
tion was  asked,  how  comes  this  about  ?  and 
he  tells  them,  why,  I  know  that  perfectly 
well.  It  amounts  to  this ;  I  do  not  pretend 
to  have  been  active  in  the  discharge  of  my 
duty ;  I  know  I  did  very  wrong ;  I  had  some 
little  leaning  to  a  brother  officer,  and  trusted 
Mr.  Powell  would  see  it  all  right  in  time, 
and,  in  truth;  I  was  perfectly  well  aware,  thai 
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when  I  did  ity  I  did  wrong,  when  I  did  not  do  it, 
I  omitted  to  do  my  duty.  It  seems  tome  it  is 
not  possible  for  any  mortal  man,  to  produce 
evidence  in  any  case  more  decisive,  that  the 
duty  was  not  performed ;  equally  decisive  at 
the  same  time,  that  it  was  not  performed. 
Voluntarily,  knowingly,  and  with  the  most 
thorough  consciousness  that,  at  that  time,  he 
was  domg  wrong. 

My  learned  fnends  seemed  to  intimate  that 
it  was  but  an  offence  of  omission  at  the  most, 
And  therefore  was  not  very  criminal  and  de- 
serving of  very  severe  punishment.  I  con- 
fess, myself,  that  it  strikes  me,  that  in  any 
state  of  a  countxy,  but  I  am  sure  in  the  pre- 
sent state  of  our  own,  this«sort  of  thing  can- 
not be  treated  as  a  light  matter.  It  was  ob- 
served, and  it  was  observed  very  truly,  that 
Mr.  Bembridge  had  an  exceeding  good  charac- 
ter, as  ever  man  had :  my  lord,  I  never  heard 
any  thing  against  it,  but  this  fact;  and  I 
should  be  very  sorry  to  deprive  him  even  of 
that  consolation  to  his  mind,  that  may  arise 
fh)m  \he  consciousness,  that  in  every  instance 
of  his  life,  except  this,  he  may  have  deserved 
the  good  opinion  of  the  wisest  and  the  wor- 
thiest man  in  life ;  that  may  be  a  great  satis- 
faction to  him,  but  it  i^  no  argument  to  the 
justice  of  a  country,  upon  a  matter  clearly 
made  out  by  evidence,  that  my  learned  friends 
hardly  attempted  to  observe  upon:  they  did 
not  deny  the  accuracy  of  the  representation, 
Mr.  Bembridge  does  not  deny  it,  I  will  ven- 
ture to  say,  that  he  would  not.  There  is 
an  affidavit,  I  find,  but  he  will  pay  a  great 
deal  more  attention  to  the  character  he 
has  hitherto  had  in  life,  than  to  say,  that 
(however  well  he  behaved)  after  tne  evi- 
dence in  this  case,  he  could  think,  in  his  own 
mind,  that  he  had  behaved  well  in  this  in- 
stance ;  it  is  impossible.  Then,  this  being  a 
fact  undoubted,  and  confessed  bv  himself, 
prbved  beyond  a  possibilit^r  of  doubt,  Mr. 
Bembridge  has  received,  in  his  pocket,  for  this 
very  thing  which  my  friend  says  is  a  non-en- 
tity, which  nobody  can  tell  wbiat  to  make  of, 
— an  accountant  is  nothing  at  all,  he  is  here 
to-day,  gone  to-morrow,  verbally  nominated, 
verballv  dismissed,  is  entitled  to  no  profits, 
and  liable  to  no  duties  or  obligations. — Mr. 
Bembridge,  in  a  paper  which  was  given  in 
evidence,  in  whicn  there  are  cravings  for  all 
the  business  done  on  the  score  of  all  these 
accounts,  naming  all  the  officers,  with  tiie  par- 
ticular sums  annexed  to  each,  and  siened  by 
himself  too,  there  is  to  the  cashier,  Mr.  Pow- 
ell, S,650/. ;  accountant,  Charles  Bembridge, 
2,650/.  signed  by  himself;  and  then  ^o  through 
all  the  clerks  to  the  lowest  clerk  m  the  of- 
fice, and  they  divide  the  sum  of  cravines 
among  them ;  in  that  proportion  this  2,65oT., 
was  paid  for  this  very  thing  that  was  not 
done ;  so,  it  is  plain,  that  he  received  this  sum 
for  settling  those  very  accounts,  upon  which 
he  now  rests  his  de&nce  *  I  did  not  setlJe 
'  them  ;  I  have  been  paid  for  them,  it  is  true ; 
*  but  I  never  did  settle  them ;  I  was  not  bound 


^  to  settle  them ;  I  have  no  duty ;  am  a  mera 
^servant;  in  no  public  responsible  situation  or 
'  station  at  all;  therefore,  though  I  did  pocket 
'  this  money,  yet,  I  neither  admit  to  have  any 
^  obUgation  upon  me,  nor  is  this  any  evidenoa 
^  that  I  had  any  obligation  upon  me  to  do  this 
'  act ;'  that  is  too  much,  I  conceive,  to  be  heard 
in  any  court  of  justice. 

:  Mr.  £rskine,  in  arguing  for  this  gentleman, 
said,  *  I  do  admit  that  the  paymaster  may  be 
'  guilty  of  a  great  offence,  inoictable,  in  appoint- 
*  ing  negligent  people  to  do  the  work.'  ^^l^y* 
my  lord,  if  that  be  so,  and  to  be  sure,  if  he. 
did  it  knowing  that  they  would  be  negligent, 
he  certainly  would  be  indictable ;  but  it  would 
be  a  stranee  thing  to  say,  that  a  man  should 
be  indicted  for  appointing  a  negligent  person 
to  do  a  pubUc  duty,  and  tnat  the  very  person, 
himself,  who  negfectk  to  do  the  duty,  and  U 
in  the  office  and  station,  should  not  be  in- 
dictable for  not  doing  it;  that  would  be  a  sin- 
gular  proposition,  that  a  man  put  into  tiie  of- 
ce  for  doin^  it,  stating  himself  to  be  that 
officer,  and  that  person  shall  not  be  punish- 
able for  not  doing  that  duty  that  it  was  in- 
cumbent upon  him  to  do,  when  another  man 
should  be  mdictable  for  ordering  him  to  do 
it,  if  he  bmits  to  do  it  v  and  admitting  that, 
seems  to  me  to  be  admitting  a  great  deal  more 
than  is  necessary  for  tiie  maintenance  of  this 
prosecution. 

My  learned  friend,  stated,  I  believe,  in  one 
part  of  his  arjgument; — but  I  am  rather  in- 
clined to  beheve  I  misunderstood  him; — ^I 
thought  he  meant  to  state,  that  if  any  one  of 
these  counts  were  not  sustained  by  proof,  that 
this  not  being  eood  in  point  of  law,  that  this 
being  a  general  verdict,  the  whole  prosecu- 
tion woiud  fall  to  the  ^und.  I  take  the 
contrary  of  these  propositions  to  be  perfectly 
clear;  I  have  always  so  understood;  I  shaU 
not  cite  any  cases  or  authorities  about  it,  be- 
cause I  take  it  to  be  a  setUed  principle,  there 
is  good  reason  why  it  should  be  otherwise  in 
the  case  of  a  civil  action,  where  I  take  it, 
that  if  there  are  a  number  of  counts — 

Lord  Mansfield,  I  have  always  doubted 
that. 

Mr.  Just.  Buller,  It  is  onljr  in  one  specif 
of  civil  actions;  I  don't  take  it  universsiUy  so 
in  civil  actions ;  if  it  is  an  action  upon  the  case 
where  you  can  recover  nothing  but  damages, 
it  is  upon  this  ground,  because,  if  a  general 
verdict  is  found,  the  Court  cannot  take  upon 
themselves  to  say  upon  which  count  the  jury 
have  given  those  damages ;  but,  suppose  an 
action  for  debt,  where  each  demand  is  speci* 
fie,  and  there  is  a  verdict,  if  four  or  five  counts 
are  bad,  l^ey  may  give  judgment  upon  the 
rest 

Mr.  Attomev  General.  I  have  known  it  in 
cases  of  slander,  where  one  count  has  been 
thought  not  to  be  actionable ;  if  there  is  a 
general  verdict,  it  is  conceived,  if  one  count  is 
bad,  all  the  rest  will  fall  to  the  ground.  I 
should  mther  lutve  thought  there  was  more 
reason  in  thiS;  that  a  genend  verdict|  which 
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iods  the  whole,  finda  all  the  parts,  and  if 
there  are  any  of  the  parts  eood,  the  party 
sittJi  have  his  remedj;  I  shoiUd  have  thought 
it  would  be  more  reasonable  and  sensible  so 
to  argue :  but  in  criminal  cases  I  take  it  to  be 
goody  the  proposition  involving  no  more  tlian 
ibis,  that  this  gentleman  was  in  a  public  sta- 
tioo,  which  is  proved,  which  he  has  not  de- 
nied; that  it  was  his  duty  to  do  it,  which  he 
Jus  not  only  said,  but  sworn  that  he  did  not 
4oit,  which  is  confessed  by  himself;  and  Uiat 
it  is  a  matter  of  public  trust  and  confidence, 
became  it  respects  no  private  man ;  the  pay- 
fluster  cannot  appoint  him  as  a  private  een- 
tiemsD,  it  is  derived  from  his  public  office, 
just  is  much  so  as  an^r  officer  your  lordship 
would  appoint  in  your  judicial  character  here, 
which  could  not  be  appointed  in  your  personal 
cfairaci^,  if  the  judicial  character  were  at 
an  end.     So  it  seems  to  me,  there  is  no  dif • 
ibence  between  the  one  count  and  the  other, 
that  this  nxan  being  in  a  situation,  to  which  a 
wbhc  duty  is  annexed,  has  not  done  it,  but 
oas  very  wilfully  and  injuriously  neglected  to 
doit 

Your  lordship  desired  the  whole  case  mieht 
be  eone  into^  that  they  mixht  offer  ^^t 
€fM&  be  in  mitigation,  as  welfas  on  a  motion 
for  arrest  of  judgment,  and  a  new  trial.  I 
have  alv^ys  thought  when  a  person  has  been 
tried  b^ore  a  Court  and  a  jury,  and  comes 
up  iot  judgment,  that  it  is  not  a  very  be- 
conui^  thing  for  the  officers  of  the  Crown  to 
preaa  m  any  specific  punishment;  I  believe, 
m  former  times,  it  was  done ;  there  was  a 
good  deal  of  indecorum  when  it  used  to  be,  I 
mean  in  very  bad  times  and  very  remote  ones, 
when  the  judgment  seemed  to  be  little  more 
than  what  the  Crown  officers  prayed;  but 
that,  thank  God,  has  not  been  the  case  a 
neat  while,  and  I  am  oersuaded,  from  what 
I  know  of  the  Court,  ana  what  I  know  of  my- 
selfy  that  the  criminal  is,  for  th^  public  as  well 
as  ibr  himself,  in  fiir  better  bands  in  the 
court,  than  in  any  other. 

Your  lordships  know  what  sort  of  an 
ofience  this  is;  of  bow  dangerous  an  example; 
and  what  an  encouragement  it  will  be  m  a 
eouoktxy  that  has  offices  out  of  numb<ir,  and 
dnties  as  various  as  the  stars  of  heaven,  vastly 
complicated  and  extensive,  and  of  various  im- 
portance to  the  nation,  if  an  offence,  to  this 
amount,  were  either  to  meet  with  impunity, 
or  with  a  triflioe  and  small  animadversion ; 
k  would  cectainTy  be  a  great  encouragement 
to  people  to  do  the  like ;  and  if  it  were,  it 
wFould  operate  to  prodigious  burthens  upon 
the  subject,  and  in  the  end,  to  great  oppres- 
sion, and  perhaps  persecution  to  private  per- 
sons. 

What  your  lordship  may  think  to  do  with 
the  gentleman,  I  cannot  say,  nor  have  I  any 
wrish  about  it ;  I  am  persuaded,  your  lordship 
wjll  do  what  you  think  riebt ;  and  I  am  sure 
nobody  in  the  world,  wilFconceive  that  there 
can  be  atrilnmal  where  that  right  is  more  likely 
to  be  seen^  to  be  fully  discovered  and  acted 

t 


upon,  than  here;  what  that  may  be,  I  submit 
to  your  lordship,  in  general,  praying  the  judg- 
ment of  the  Court. 

Sir  Thomas  Davenport.  I  am,  of  counsel 
on  the  same  side ;  I  think  it  my  duty,  to  state 
to  the  Court,  any  observation  that  occurs  U> 
me  as  essential  in  this  prosecution;  and,  if 
I  rightly  understand  the  objections,  and  the 
form  in  which  they  are  made,  the  fint  is,  tliat 
Mr.  Bembridge  is  no  officer  accountable  at 
all,  but  if  he  was,  that  the  account  was  not 
closed,  not  finally  closed,  and,  therefore,  this 
information  is  not  made  out;  but,  thirdly,  if 
he  was  an  officer,  and  if  it  were  contrary  to 
the  duty  of  his  office,  and  a  closed  account, 

J  ret,  it  is  not  indictable,  and  therefore,  not 
iable  to  this  j>ro8ecution  by  informatioil. 

As  to  its  being  an  office,  imd  he  being  the 
officer,  as  these  matters  are  involved  in  the 
same  question,  I  would  only  state  to  the 
Court,  the  first  description  of  himself,  and 
his  office,  upon  oath,  under  an  act  too,  as  it 
was  said  in  the  case  of  Leheup,  that  he  be- 
came a  statute  officer  in  the  case  of  lottery* 
tickets,  that  it  was  his  duty,  under  that  act. 
to  liave  done  directly  contrary  to  what  he  did 
do.  There  were  commissioners,  by  an  act  of 
parliament,  appointed  to  examine  and  state 
the  public  accounts  of  the  kingdom;  the^ 
cannot  take,  examine,  nor  state  the  pubh^ 
accounts  without  going  to  the  officers,  who 
are  the  sub-accountants,  or  the  original  ac^ 
countants ;  they  go  to  the  pay-office,  the  first 
person  is  Mr.  Fowell,  as  cashier;  then  Mr. 
Powell,  as  cashier,  upon  his  oath,  gives  them 
the  account  to  enable  them  so  to  examine, 
to  take  and  state  to  parliament,  and  to  the 

Sublic;  and  the  next  person  they  come  to  is 
Ir.  Bembridge  (this  u  under  act  of  |)arlia- 
ment  too)  the  title  is,  '  The  examination  of 
<  Charles  Bembridee,  esa. ;  accountant  to  the 
^  paymaster-ffeneraT  of  the  forces;'  when  be 
is  examined,  ne  says,  I  carry  on  and  make  up 
the  accounts  of  the  paymasters,  after  they  are 
out  of  office,  as  well  as  those  of  the  paymas- 
ters  in  office ;  the  onl  v  obstacle  to  the  final 
adjustment  of  Uie  late  lord  Holland's  accounts 
b,  a  dispute  relative  to  the  balance  in  the 
hands  or  Paris  Taylor,  one  of  his  deputies,  the 
final  adjustment  by  him ;  why  by  bun  ?  >  Mr. 
Paris  Taylor  is  the  only  objection;  has  this 
any  thing  to  do  with  raris  Taylor,  or  with 
his  accounts?  Then  there  was  no  obstacle  to 
the  goins  on  of  this  account,  to  the  closing 
and  findly  settling  of  it,  because  the  only 
obstacle  was,  what  related  to  Paris  Taylor, 
and  this  does  not.  Then  he  gives  the  history 
of  his  duty,  and  of  the  several  transactions 
that  ought  to  be  comprehended  in  the  per« 
formance  of  Uiat  duty,  and  the  mode  in  which 
it  can  only  be  performed;  the  accounts  of  the 
paymaster-general  are  sent  from  the  pay- 
o£Sce  to  the  auditor  of  the  imprest,  to  have 
all  the  payments  inserted  that  came,  at  that 
time,  to  the  knowledge  of  the  auditor ;  if  any 
doubt  arises,  queries  are  made  against  them ; 
if  they  are  not  answered  to  his  satisfaction, 
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he  surcharges  thefpaymaster  with  them,  anld 
they  are  returned  to  the  pay-o^ijce.  Who 
had  the  charge  ?  why,  who  was  to  have  the 
charge?  Mr.  Bemhndge,  as  accountant,  and 
such  articles  of  discharge  as  were  not  before 
insoted  in  it,  are  then  sent  to  the  auditor's- 
office  for  examination,  afVer  which,  the  pa v- 
office  again  adds  the  totals  and  strikes  the 
balance. 

Now,  let  us  examine  the  evidence  to  sup- 
port .this  prosecution  with  this  account,  upon 
oath  of  hmiself  and  his  office.— The  account 
was  sent  to  the  office  of  the  auditor  of  the 
imprest ;  it  was  examined  by  the  auditor  and 
his  deputy ;  doubts  did  arise ;  queries  were 
Dent;  toey  were  not  answered  to  satisfaction ; 
there  was  a  surcharge  of  J,SOO/.  odd,  consist- 
ing of  two  items,  a  600/.  and  a  700/. ;  it  is 
aent  again  to  the  auditors- office  for  exami- 
nation ;  when  returned  to  the  pay-office,  they 
add  the  discharge,  and  such  articles  of  dis- 
charge, not  before  inserted,  which  is  sent  to 
the  auditor's-offide  for  examination,  the  pay- 
office  adds  totals,  and  strikes  the  balance; 
Uien  it  is  returned  again ;  by  whom  ?  by  Mr. 
Bembridge;  for  I  call  Mr.  Colbome,  his 
clerk  and  deputy,  I  call  him  Mr.  Bembridge, 
and  to  be  sure  he  is  so.  Then  here  is  a  man, 
who  being  no  officer  at  all  has  an  efficient 
deputy  to  do  all  the  business ;  that  is  a  curious 
sort  of  depuW  to  a  man  who  is  no  officer;  but 
that  Mr.  Colbome  does  add  the  total,  he  does 
strike  the  balance ;  then  all  the  parts  of  his 
duty  are  described  by  him,  as  things  to  be 
done ;  he  states  that  he  has  done  those  things : 
the  question  will  be,  how  he  has  done  them  r 
Then  that  he  is  a  public  officer;  that  upon 
oath,  he  so  states  himself  to  those  autho- 
rised, by  act  of  parliament,  to  examine  him 
as  such;  he  submits  to  the  examination  as 
Mch;  he  aHerwards  sends  all  tliose  different 
aoccMints,  in  the  manner  that  I  have  before 
staled  them,  with  the  penciled  balance^  which 
is  sworn  to*h«¥e  been  brought  to  the  office 
by  "Mr.  Colbome,  bis  own  deputy,  who  in- 
serted artkles  in  Mr.  Colboroe^s,  tliat  deputy's 
own  hand- writing ;  now,  how  came  the  insert- 
ed articles,  how  came  they  inserted  totally  oot 
of  their  place?  that  is  most  certain,  for  they 
come  between  the  first  and  the  second  item 
of  the  1,300/.  odd:  they  are  forced  to  have  a 
^eat  quantity  of  new  paper  for  the  purpose, 
m  order  to  separate  tnose  two  items  by  a 
space  large  enough  to  admit  the  insertion  of 
tne  articles  comprising  the  48,000/.;  why, 
my  lord,  these  were  not  one,  two,  three,  four 
items,  not  relating  to  an^^  one  particular  ac- 
count itself,  but  several  items,  some  large, 
some  small,  but  a  variety  of  items  and  arti- 
cles, arising  in  no  less  than  six  different  years. 
Then,  my  lord,  these  officers,  for  I  now  lay 
out  or  the  case  at  present,,  only  in  describing 
him  the  officer,  before  the  secretary  to  the 
treasunr^  because  that  comes  upon  the  second 
part  of  it,  whether  this  was>  oootrary  to  his 
duty^  whether  it  was  wilful,  and  whether  he 


knew^  at  the  time,  that  the  articles  were 
omitted  and  oueht  to  have  been  inserted,  and 
that  it  was  his  duty  to  have  inserted  them. 

Upon  the  second  part  of  the  case,  I  think 
that  there  could  be  no  doubt,  that  the  gen- 
tleman would  not  make  a  doubt,  if  he  is  an 
officer;  and,  I  submit,  after  these  assertions 
of  his,  that  it  is  impossible  for  him  to  sav  he 
'  is  not  the  officer,  or  for  those  who  speak  for 
him,  to  sa}r,  that  he  is  not  the  officer  who 
has  thus  said;  he  is  before  the  public  com- 
missioners appointed  to  see  that  the  public 
were  not  defrauded  and  cheated ;  the  object 
ofthisomissbn  being  to  defraud  and  cheat 
the  public,  and  the  items  are  produced  and 
broudit  in,  upon  a  circumstance  that  hap^ 
pened,  which  would  have  led  to  a  detection, 
— it  was  impossible  any  longer  to  keep  back 
the  omission,  which  circiunstance  was  the 
resolution  of  the  lords  of  the  treasury,  to  call 
all  the  sub-accoimtants  with  their  vouchers 
and  their  payments.  The  moment  these  sub- 
accountants  had  come  with  the  items  that 
composed  the  48,000/.,  the  moment  those 
items  had  been  delivered  in,  this  account 
must  have  been  discovered ;  the  moment  he 
knew,  which,  is  not  only  from  his  admission 
to  the  treasury  to  a  gentleman  whose  testi- 
mony I  should  conceive  could  not  be  doubt- 
ed upon  that,  head  Mr.  Rose ;  but  it  was  im- 
possible to  be  otherwise  than  known  to  him ; 
ne  had  the  books  in  his  hand ;  he  could  not 
do  his  duty,  as  aq  accountant,  without  seeing 
these  artidies ;  it  is  not  possible  that  he  could, 
having  the  books  in  his  hand,  have  done  bis 
duty  without  seeing  these  articles,  it  could 
not  be  an  oversight,  it  is  proved  to  have  becflt 
wiUiin  lus  knowledge. 

My  lord,  I  am  veiy  free  to  own,  that  if  this 
had  been  an  omisnon,  though  he  had  passed 
the^ceount,  by  blunder  merelv,  and  that  the 
articles  had  never  come  to  his  knowledge, 
€rod  forbid,  that  that  should  be  the  subject  of 
a  criminal  prosecution  against  him;  what  it 
might  have  been  for  a  neelect,  and  how  &r 
that  neglect  might  have  oeen  culpable,  is 
quite  another  question;  but  this  is  no  neg- 
lect, it  is  a  wilful  withholding  and  keeping 
back  that  information  which  he  was  bound,  by 
act  of  parliament,  to  eive  upon  oath,  to  the 
commissioners  of  the  puoltc  accounts.  It  is  not 
merely  a  neglect  in  not  doing  it,  though  for  my- 
self, I  should  be  very  loth  to  give  up  that  id«L 
that  any  neglect  of  a  public  accountant,  or  to 
say,  that  I  was  negligent  merely,  or  forgot  it, 
I  should,  for  one,  contend  that  that  would  be 
indictable,  and  the  subject  of  an  information ; 
the  degree  of  neglect,  the  manner  of  it,  how 
it  arose,  are  all  matters  of  exculpation  or  of 
aggravation ;  but  here  it  is  not  neglect^  and 
w&tever  the  motives  are,  to  which  it  is  at-  ' 
tributed,  friendship  or  gratitude,  or  whatever 
it  is,  it  was  said,  Mr.  Bembridge  has,  and,  I 
believe,  no  man  had  a  better  character,  or 
was  mere  highly  intrusted ;  mst  so  much  the 
worse)  thai  ^antcter  gives  bim  a  greater  op- 
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portunHj;  what,  would  they  trust  atnaxrto 
EDch  a  wat  of  buaness  as  this  is,  with  a  pab- 
Kc  loaded  as  Uiis  Is,  that  thb  gentleman 
tefaouid  be  pennitted  to  say  a  consideration, 
no  matter  now  hx  affecting  his  gratitude,  or 
how  deep  it  went  in  his  humanity  to  Mr. 
Powelly  what  answer  is  that  in  a  pubUc 
officer  to  the  pubHc,  who  ought  to  be  more 
dear  to  him,  who  pay  him  to  be  honesty  to 
teli  them  the  truth  ?  and  he  s^nds  them  m  a 
BHat  account;  so  much  for  the  wilfiihiess  of 
the  transaction. 

llien  it  is  sud.  it  is  not  an  indictable  of- 
lence.  I  do  own  tnat  though  I  was  infinitely 
aKloaished  at  the  idea  of  his  being  no  officer, 
after  what  we  have  seen  and  heardproved  and 
swom,  bat  that  if  he  was^  it  was  not  contrary 
lo  his  duty ;  but,  I  am  still  more  surprised  to 
biar  that  if  it  be  his  duty,  and  this  was  con- 
tury  to  his  duty,  that  it  is  not  an  indictable 
cfBB^  a  crime  kilown  to  the  law,  cognizable 
bj^the  Jaw,  or  by  this  mode  of  information. 
Why,  is  there  a  public  principle  better  known 
here  than,  that  this  court  has  a  controlling, 
fupoijAiending  jurisdiction  over  all  the  nar 
tioii,  all  the  subjects  of  his  majesty,  in  mat^ 
ters  that  concern  the  pubtic  weal?  I  know 
that  doctrine  has  never  been  denied,  and  has 
beeo  established  over  and  over,  and  ovet 
ag^ ;  and  that  the  aspect,  as  the  attorney 
general  calls  it,  to  the  puolic  weal, — ^but  it  has  a 
great  deal  more  than  aspect,  it  has  a  real  con- 
cem  in  the  public  weal,  one  way  or  the  other, 
wbetfier  taxes  are  to  be  laid,  to  the  amount 
of  an  omission  of  48,000/.  Is  another  million 
to  be  raised  upon  the  public,  and  this  money 
tint  wouM  pay  the  interest  of  it  to  be  em- 
bezzled, and  is  that  no  public  offence  P  I  can- 
not conceive  upon  wliat  the  argument  is 
ibunded;  I  have  no  idea  upon  what  the  argu* 
ment  is  founded;  why  it  concludes,  as  all 
these  things  must  do,  to  evil  example;  do 
not  we  know  many,  many  cases  in  this  Court, 
where  even  an  individual  is  the  mere  sufferer, 
and  yet  where  the  public  example,  and  the 
evfl  eaample  is  most  certainly  matter  that 
would  mix  with  the  transaction  itself,  and 
would,  most  certainly,  make  it  indictable  f  I 
need  oidy  ouote  the  common  case  of  a  note,  a 
IhU,  a  bona,  snatched  out  of  the  hands  of  the 
paity,  torn,  or  obliterated,  and  returned  de- 
nced,  what,  is  not  that  indictable ;  and  yet 
nobody  actually  suffers  or  loses  by  it  but  the 
petty  who  is'the  owner  of  the  note,  the  bill, 
or  the  bond  ?  but  it  is  not  indictable  to  de* 
prive  a  particular  man  of  that  which  would  be 
his  betfefit,  but  to  deprive  him  in  a  way  that 
»  crimiaal :  Uial  cannot  be  permitted  for 
pubhc  gpod,  and  for  public  example  cannot 
w  permitted.  Why,  what  was  the  case  of 
thesis  deri^,  Wilkinson  I  think  is  the  name^. 
yboj  with  the  other  &v^  clerks,  had  enterra 
TBHib  an  agreemiint  to  divide  their  profits 
amongst  themselves,  and  Mr.  Wilkinson,  pre- 
tenfitig  to  look  at  this  agreement,  takes  hold 
of  it,  md  tears  his  name  off,  leaving  the  other 
fife^and  obliterates  that  part  of  h?  He  was 
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iniKcted  ftyr  it,  and  no  doubt  he  was  con« 
victed  for  it.  What  had  the  public  to  do 
with  the  agreement  of  the  six  clerks?  It  was 
private  amongst  themselves;  but  is  the  great 
criminal  jurisdiction  of  this  country,  that 
exists  and  resides  in  this  court,,to  sit  still  and 
see  such  a  fraud  as  that  eommitted  ?  The  gen- 
tlemen seem  to  me  totally  to  have  forgotten 
all  that  relates  to  jfiraud ;  a  private  mischief  ift 
done,  a  private  loss  is  sustained,  but  the  fraud 
is  the  crime,  and  if  that  fraud  is  of  a  size  and 
of  a  nature  that  goes  to  the  bad  example  of 
the  subjects  in  general,  the  circumstances  X 
have  mentioned  of  tearing  and  snatching 
away  the  bill,  the  note,  and  the  bond,  this 
example  of  the  six  clerks  (it  is  in  Vidian's 
Entries,  315);  these  all  go  to  show,  and  to 
make  up  the  principle.  Then  I  come  to 
another  thing,  wnich  is  certainly  very  curious ; 
indeed  I  have  no  understanding  at  all  to 
comprehend  upon  what  the  idea  is  founded. 
It  was  supposed  that  the  receipt  of  d,650/« 
created  the  duty ;  so  that  till  he  had  received 
the  money,  the  duty  was  not  created ;  why. 
there  is  nothing  to  do  after  he  had  receivea 
the  money ;  the  duty  was  all  before,  for  th6 
performance  of  which  duty  he  is  paid,  and 
for  the  neglect  or  wilful  omission  of  whicb^ 
he  is  to  be  punished.  To  say  that  that  creates 
a  duty,  and  that  that  makes  a  different  species 
of  offence, — which  the  gentlemen  seemed  to 
admit  would  be  a  species  of  offence,  and,  per- 
haps, indictable; — ^but  it  is  a  new  species  of 
offence,  not  uoon  this  charge,  or  upon  the 
face  of  this  information;  that  was  not  at  all 
the  aspect  that  the  evidence  bore;  it  was  part 
of  the  evidence  to  make  up  the  charge :  not 
only  the  giving  it  in,  as  an  accountant,  car* 
rying  it  in  penciled  balance,  authorized  the 
auditor,  ana  led  him  into  a  trap,  to  send  it  to 
the  treasury  as  closed;  you  have  not  only 
done  this,  but  you  have  taken  your  rewardL 
and  a  pretty  large  one  too,  for  this  supposed 
duty  of  yours,  wnat  you  supposed  your  duty* 
— give  me  leave  to  take  it  up  upon  that 
ground  only,*-that  he  thought  it  was  his  duty. 
It  concerns  the  public,  every  body  admits; 
then,  if  he  had  never  had  the  appointment  as 
an  officer,  but  had  been  merely  permitted  to 
do  it,  and  had  thought  it  was  his  duty,  and 
omitted  to  do  it,  in  a  matter  that  concerns 
the  public  so  highly  as  this  does,  is  that  no 
crime  indictable^  in  short,  if  it  is  criminal, 
it  follows  that  it  is  indictable. 

Upon  these  considerations^  as  it  striked  me» 
it  seems  to  me  ther^  can  be  no  doubt  upo|i 
a^  one  of  the  three  heads,  whether  he  is  aai 
officer,  whether  it  is  contru^  to  his  dufy,  and 
if  it  be,  if  he  Is  indictable. 

The  next  considesation  is,  the  punishment; 
which^  as  my  learned  friend  tho  attorney- 
general  has  stat^  is  better  in-  the  hands  of 
nie  Court,  for  the  public,  for  the  criminal^ 
for  everybody;  all  that  I  can  say  is^  that 
it  is  not  an  error,  it  is  a  predetermined  act 
to  screen  somebody.  I  snoukl  be  glad  (o 
ask  the  question^  'who  ia  f umehable  if  Mr* 
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Bembridgeu  nidtF  Mr.  Powell  was  fiot  ter- 
tainlj,  for  he  did  not  send  in  the  penciled 
balance^  though  he  enabled  Mr.  Bembridge 
to  do  It;  is  the  paymaster  criminal?  no 
doubt, — he  must  make  up  his  account  the 
moment  the  error  is  discovered  ;  then  here  is 
a  crima  committed  and  nobody  punishable. 

Lord  Mansfield,  What  do  you  say  to  the 
Attestino;  the  former  account? 

Sir  1.  DavenDort,  I  apprehend,  if  it  had 
ever  got  to  tne  length  of  attestation,  I 
submit,  that  the  account,  quoad  Bembri^ge, 
'was  closed,  that  it  was  in  evidence  particu*- 
larly 

Lord  Mantjidd.  What  I  mentioned  is  this  j 
— ^This  fuial  account  was  not  attested  ;  if  it 
had  been  attested,  it  would  have-been  attested 
in  the  very  same  words — ^"  A  just  and  true 
account,  to  the  best  of  my  knowledee  and 
belief  ;''>-In  case  the  attester  knew  of  these 
charges  omitted,  how  can  the  account  be 
just  and  true  when  there  are  great  sums  left 
out  in  tlie  deed  he  signs? 

Sir  T.  Davenport,  I  have  stated  that  this 
information  charges  Mr.  fiembridge  to  have 
done,  in  the  prosecution  of  this  firaud,  as 
much  as  in  him  lay ;  now  his  duty  goes  no 
farther,  nor  Jiis  office. 

Lord  Mansfield.  I  want  to  know  if  there  is 
imy  salvo  that  justifies  such  an  attestation? 
the  use  is  to  be  made  of  it  afterwards ;  but  in 
the  course  of  your  argument,  whether  there 
is  any  salvo  (it  will  bear  a  great  many  ways), 
to  justify  such  an  attestation  ? 

Sir  2.  Davenport.  I  was  going  to  state, 
£rst,  the  facts  as  I  understand  them.  I  under- 
stand that  the  accountant  in  the  office,  goes 
no  farther  than  the  close  of  that  account, — if 
I  may  be  permitted  to  use  the  expression,'— the 
close  of  tne  account,  to  authorize  the  auditor 
of  the  imprest  to  send  it  to  the  treasury;  that 
is  the  fact;  when  it  comes  to  be  attested, 
before  one  of  the  barons  of  the  exchequer, 
the  paymaster,  if  living,  or  his  executor,  if 
dead,  and  he  has  taken  any  part  of  that 
execution  or  burthen  upon  him,  of  inspecting 
the  account,  somebody  must  attest ;  I  appre- 
hend, the  accountant  does  not  attest ;  I  con- 
ceive, that  the  account  is  closed,  as  far  as 
this  office,  and  the  duty  of  it  goes ;  I  see 
most'  clearly  that  in  the  attestation  of  the 
former  accounts  of  1770,  1772,  1773, 1774, 
1775,  and  in  short,  all  of  them  that  were 
attested,  except  the  last  account  of  1764  to 
Midsummer  1765,  that  in  the  attestation  of 
all  of  these  accounts,  no  doubt  of  it,  the 
omissions  were  nmde  at  the  time  that  these 
attestations  were  made,  and  wilfully,  by 
somebody,  and  I  suppose  tiiat  might  be  one 
reason  why  Mr.  Bearcroft  laid  considerable 
stress  upon  Mr.  Rose's  ignorance  of  the 
time  when  Mr.  Bembrid^e  got  at  the  know- 
ledge of  these  omitted  articles. 

In  a  former  part  of  my  observations,  I 
«tated  that  it  was  impossible  for  him,  as  ac- 
countant,—'for  he  was  accountant  during 
lomo  of  those  years  whsa  the  attestations 


were  madey— that  it  was  impossible  for  any 
bod^  to  go  throush  the  books,  wliich  were 
in  ms  hands ;  and  the  power  of  an  executor 
or  any  body  else,  to  take  them  out  of  his 
hand,  is  beside  this  question  totally ;  for  they 
are  left  in  his  hands,  he  is  to  form  the  ac« 
count  out  of  the  books,  they  are  in  the  books, 
but  he  suffers  the  last  aixount  to  go  as  the 
former  had,  and  to  go  as  far  as  in  him  lay, 
tq  the  attesteetion;  though  the  attestatioa 
might  not  fall  upon  himself;  he  permits 
them  to  go  to  the  length  of  attestation,  be* 
cause  though  the  account  will  not  be  passed, 
the  moment  it  is  allowed  at  the  treasury^ 
there  is  an  end  of  altering  that  account :  and 
though  it  might  never  luive  been  attested,  I 
conceive  this  crime  would  be  complete  in 
him  to  go  as  far  as  his  office,  his  duty,  or  tbe 
duty  of  any  man  in  the  place  in  which  he 
stood  can  so.  He  has  done  that  too  wilAilIy, 
withheld  uom  the  public  items  in  all  those 
books,  in  the  former  accounts,  though  not 
attested,  and  though  not  brought  forward  in 
this ;  and  the  parties  attesting,  were  guilty  of 
false  attestation,  from  the  moment  of  the 
first  attested  account;  none  of  these  were 
true;  it  would  beget  a  prosecution  of  &n« 
other  nature,  against  those  who  signed  such 
attestation;  but  if  it  be  true  that  somebody 
else  has  warranted  the  attestation  of  the 
former  accounts,  if  it  be  true  that  somebody 
else  has  warranted  that  attestation,  it  may 
be  said,  that  nobody  else  is  to  disclose  or  to 
discover ;  I  conceive,  that  to  the  end  of  the 
accountant's  final  account,  that  before  the 
very  last  item  of  it  is  completed,  at  some  part 
or  other,  those  items  should  come  in :  if  they 
had  thought  Mr.  Paris  Taylor's  accounts 
were  to  come  in,  they  should  have  stated  it 
a  true  account,  as  far  as  they  could  go;  but 
these  accounts,  in  these  attestations,  were 
known  by  Mr.  Bembridge  not  to  be  inserted, 
and  here  was  a  final  close  of  lord  Holland's 
account,  whether  it  ever  went  the  length  of 
attestation ;  now,  it  never  can  have  it,  from 
the  death  both  of  the  executor  and  th6 
principal,  it  never  can  go  to  attestation ;  that 
crime  can  never  be  less,  which,  as  far  as  it 
goes,  in  the  man  committing  it,  is  complete^ 
and  complete  without  farther  act  done. 

I  conceive  that  it  was  equally  the  duty,  itt 
this  account,  to  disclose  errorsy  if  I  may  call 
them  by  their  milder  name,  but  wilfiil  omis« 
sions  in  the  former  accounts,  that  it  was  his 
duty  to  bring  this  forward,  as  much  as  it  waa 
to  take  the  year's  account  firom  1764  to  1765  ^ 
that  that  was  as  much  a  part- of  his  duty  to 
bring  forth  the  errors  apparent  upon  the 
book,  and  which  he  knew ;  for.  though  he  is 
not  to  attest  within  his  knowleage,  and  those 
who  have  falsely  attested  that  it  is  a  true 
account,  as  to  every  thing  within  their  kqow« 
ledge,  yet,  this  gentleman,  when  he  delivert 
in  this,  a$  all  that  came  to  his  knowledge,  m 
lord  Holland's  account, — ^I  contend,  that  it 
was  as  much  his  duty  to  bring  them  fonward. 
in  the  voiy  last  close  of  the  account^  up  t» 
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tbe  last  tninute  in  which  lord  Holland  ivent 
^xit.  In  the  course  of  the  account,  I  see 
^1^  carry  on  the  account,  in  the  foim  of  it, 
a  month  ix  ax  weeks,  or  more,  after  the 
party  had  gone  out  of  office ;  but  they  take  it 
VD  at  the  end,  and  if  there  is  the  same  space 
ottime  in  the  next  |>aymaster,  it  is  carried  on 
Ao  the  next  ex-paymaster,  and  so  till  the 
successor  comes  m.  I  submit,  that  it  was  as 
much  a  aart  of  his  duty,  in  the  penciled 
balance  of  the  account,  to  have  brought  for- 
ward all  that  he  knew  of  error  or  omission 
in  former  books,  and  former  accounts,  re- 
mcting  that  ex-paymaster ;  that  it  was  his 
miky  to  disclose  to  the  public,  the  conceal- 
ment; and  not  revealing  that,  makes  as 
much  a  part  of  the  crime,  as  if  those  items 
bad  happened  in  the  very  last  year  in  which 
^t  account,  so  given  in,  comprehends  the 
items  of  the  particular  space  of  time;  I 
take  it,  that  all  that  went  before,  as  much 
goes  into  the  final  close  and  balance,  and 
that  knowing  that  it  was  so  much  his  du^, 
and  as  wilful  a  transgression  of  it,  as  it  would 
have  been  in  omitting  any  one  article  or  ac- 
count in  1764  or  1765. 

Mr.  Cawper,  Recollecting  the  many  hours 
that  your  lordship  has  already  hitherto  sat 
in  this  Court,  dunng  the  course  of  this  term, 
and  being  apprized  of  the  great  load  of  busi- 
ness which  still  remains  tor  discussion  be- 
fore you,  and  decision  by  you,  I  am  aware , 
that  It  becomes  me,  ana  every  one  else,  to 
trouble  the  Court  upon  each  occasion  as  little 
as  may  be;  1  shall  not,  therefore,  detain 
your  lordships  many  minutes  upon  the  pre- 
sent occasion.  When  the  motion  was  made 
by  Mr.  Bearcroft,  I  own  I  did  not  under- 
Hand  him  as  moving  in  arrest  of  judgment, 
upon  the  idea  that  if  there  was  one  bad 
count  in  the  information — 

Lord  Mansfield.  No,  he  moved  for  a  new 
triaL  ^ 

Mr.  Cawper.  So  I  understood;  and  that 
Mr.  Bearcrofl's  objection  is  pointed  in  this 
way,  but  u|)on  a  motion  for  a  new  trial, 
where  there  ia  a  general  verdict  upon  an  in- 
formation, there  must  be  evidence  laid  be- 
fore the  jury  to  sustain  every  count,  and,  of 
course,  the  most  ample  count  in  that  decla^ 
ration.  I  do  not  conceive  that  upon  the 
queatioa  that  is  now  before  the  court,  there 
can  arise  any  doubt  whatever,  in  point  of  law. 
that  the  whole  which  vour  lordships  will 
have  to  con»der  and  to  determine  upon,  will 
be,  whether  the  information  that  is  before 
the  Court,  has  been  well  proved  or  not. 
When  I  find  it  charged  in  the  information 
tiuii  the  place  and  employment  of  accountant, 
ip  the  said  office^  to  the  received  and  pay- 
master-general of^  the  forces,  guards,  garri- 
sons, &c.  was  a  place  and  employment  of 
|;reat  public  trust  and  confidence ;  when  the 
^formation  charges  Mr.  Berabridee  to  be 
m  that  office,  charges  Mr.  Bembridge  with 
a  wilfiiJ  omission  of  his  duty  in  that  office, 
Aae  can  be  no  <]uestie&  before  the  Court, 
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but  whether  these  allegations  are,  in  point  of 
fact,  made  out. 

My  lord,  whether  it  is  an  office,  place,  and 
employirient  of  great  public  trust  and  confi- 
dence, will  depend  upon  the  question.  What 
is  the  nature  of  the  ousiness  of  that  office } 
Of  that  business,  Mr.  Bembridge  himself  has 
given  an  account  ;•  and  he  gave  it  at  a  time 
when  there  was  no  inquisition  sitting  to  ex- 
tort from  him  answers  that  might  be  turned 
to  his  prejudice ; — the  observation  was  made 
by  Mr.  Scott,  and  made  with  less  moderation 
than  generally  distinguishes  the  observations 
Ibat  fall  from  that  very  learned  and  very 
worthy  gentleman ; — it  was  made  at  a  time 
when  there  was  not  a  conception  of  charging 
Mr.  Bembridee  with  any  criminality  what- 
ever; it  was  his  own  voluntary  declaration* 
and  though  he  does  not  say  it  is  his  duty,  and 
it  seems  to  me  an  abuse  of  words  to  argue 
from  the  want  of  the  introduction  of  these 
words,  his  not  saying  it  is  the  duty  of  his 
office,  when  he  is  giving  an  account  of  his 
office ; — what  is  his  duty  ?   why,  that  which 
he  does ; — he  is  not  in  a  conversation  over  a 
bottle  at  a  table,  giving  a  person  a  histoiy 
of  his  life ;  he  is  giving  an  account  to  the 
commissioners,  who  are  judicially  inquiring 
of  his  official  character;  and  then  he  says,  he 
carries  in  and  makes  up  the  accounts ;  can 
any  man  of  common  sense,  interpret  these 
words  in  any  other  way  than  this,  it  is  my 
duty  to  make  up  these  accounts  ?  Others,  it 
has  been  said,  might  have  done  them;   I 
heard  an  observation,  yesterday,  by  theCoiut, 
and  which  decided  upon  the  business ;  where 
a  man  is  charged  upon  penalties,  if  a  man 
does  not  know  what  his  own  description  is, 
who  should  know  it  f  The  printer  from  Man- 
chester yesterday,  had  entered  himself  as  a 
printer ;   your  lordship  said,  I  do  mH  know 
that  there  is  evidence  before  the  Court,  that 
he  is  a  printer ;   but  I  take  it  for  granted  he 
knew  it  himself,  and  I  will  not  take  upon  me 
to  be  wiser  than  he  was.     This  is  Mr.  Bern- 
bridge's  own  description  of  his  office ;   and  I 
beg  to  take  the  lioerty  to  ask,  if  it  will  be- 
come your  lordship  to  say  he  did  not  know 
what  the  duty  of  his  office  was  ? 

Another  exception  to  the  good  sense  with 
which  that  gentleman  always  talks,  as  the 
other  was  to  his  moderation,  was  this,  hut 
if  he  had  said  it  had  not  been  his  duty,  it  would 
not  have  been  evidence  for  him.  I  take  it,  a 
man's  saying  he  is  not  guilty,  which  he  gene- 
rally does,  when  he  pleads  at  the  Old  Bailey, 
is  not  evidence  of  his  innocence ;  yet,  when, 
without  any  improper  circumstances  inducing 
him  to  do  it,  he  confesses  himself  to  be  guilty, 
it  is  taken  as  evidence  against  him.  I  see. 
added  to  the  instances  the  attorney-general 
produced,  in  12  Modern,  484,  an  information 
against  a  gaoler  for  permitting  a  person  to  es- 
cape who  was  oonfined  upon  a  writ  of  excom" 
municato  capiendo ;  there,  the  conviction  goes 
against  the  gaoler,  because  the  injury  done  Is 

done  to  the  public.    Eithet  an  miormatio^ 
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against  the  gaoler  for  a  public  offence,  in  the 
case  of  a  mkn  escaping  for  a  crime,  or  an  ac- 
tion at  the  suit  of  the  party,  if  he  was  de- 
tained for  a  civil  suit,  would  unquestionably 
lie. 

Who  appoints  to  this  office? — ^The  pay- 
master of  the  forces ;  and  the  appointment  is 
verbal,  therefore  it  is  not  a. public  office !  The 
highest  officers  in  the  kin^aom  are  appointed 
by  a  word,  and  dismissed  by  a  word ;  there 
are  many  offices  to  which  the  very  wonl  alone 
appoints,  where  there  is  not  a  warrant,  much 
less  a  patent, — for  instance,  the  secretary  of 
the  treasury.  The  delivery  of  the  great  seal, 
I  believe,  appoints  the  lord  chancellor  ;  there 
is  no  appointment,  or  patent  whatever  of  ap- 
pointment; the  taking  that  instrument  from 
bim,  is  a  discontinuance  of  his  office.  There 
are  several  others  I  could  name,  if  I  were  to 
think  much  of  them,  where  the  appointment 
is  verbal,  and  the  dismission  may  be  instan- 
taneous. 

With  regard  to  the  business  of  the  attesta- 
tion, to  which  the  Court  alluded,  I  cannot 
conceive  ijt  is  any  abatement  of  Mr.  Bem- 
bridge's  criminality,  upon  the  present  occa- 
sion, that  the  account  was  not,  as  they  call 
it,  closed;  every  degree  of  criminality  that 
Mr.  Bembridge  could  incur  was  incurred  at 
the  time  when  he  returned  this  with  the  pen- 
ciled balance ;  and  the  paymaster  acting  upon 
the  faith  of  Mr.  Bembridge's  accuracy  in  his 
office,  would  then  have  solemnly  sworn  to  the 
best  of  his  belief,  because  he  so  received  it 
from  Mr.  Bembridge,  that  that  account  was  a 
perfect  and  a  true  one. 

This  is  the  situation  in  which  Mr.  Bern- 
bridge  stands^  As  to  character,  a  great  deal 
lias  oeen  said  upon  it ;  a  very  excellent  one 
was  given  Mr.  Bembridge  at  the  trial ;  I  am 
sure,  no  persons  concerned  for.  the  Crown 
wish  to  deprive  Mr.  Bembridge  of  any  degree 
of  comfort  which  he  derives  from  the  good 
opinion  which  the  very  respectable  persons, 
who  appeared  for  him,  entertained  and  ex- 
pressea  upon  the  trial,  much  less  to  deprive 
nim  of  the  greater  comfort  of  being  conscious 
that  he  deserved  that  good  opinion.  If  a  per- 
son is  never  trusted,  he  can  never  be  guilty  of 
a  breach  of  trust,  it  is  that  character  that 
enables  him  to  commit  the  crime,  and  I  have  I 
heard  it  said,  as  a  common  protiigate  obser- 
vation of  colonel  Charteris,  that  he  would 
mve  20,000/.  to  be  thought  an  honest  man, 
though  he  would  not  give  twenty  farthings  to 
be  one. 

XiOrd  Mansfield,  Ilis  money  could  not 
Have  been  worse  laid  out,  for  he  would  have 
lost  his  good  character  in  half  an  hour  dfier- 
wards. 

Mr.  Cowper.  It  went  to  the  guilt  or  the 
innocence  of  Mr,  Bembridge ;  the  jury  have 
judged  upon  that  guilt  or  innocence ;  and  I 
submit^  the  crime  is  well  charged  in  the  in- 
formation, and  that  the  evidence  has  sustain- 
ed every  material  pari  of  tliat  charge ;  and 
that  thej:e ia  op  gtoMndi  whaierer,  to  havea 


re-hearing  of  that  business.  '  As  to  the  nms^ 
sure  of  punishment,  the  Court  I  am  sure  wilj^ 
in  their  wisdom,  proportion  the  punishment 
to  the  criminality. 

Mr.  Wilson.  My  lords,  I  am  on  the  same 
side.  There  must  be  some  officer  or  other 
to  superintend,  settle,  and  adiust  the  ex-pay- 
masters' accounts ;  it  is  a  duty  of  the  fi^ 
importance  to  the  public,  and  I  conceive  that 
man  may  be  fairly  taken  to  be  the  officer  who 
undertakes  the  duty,  and  is  paid  for  the  per* 
formance  of  it ;  and  if  he  be  the  officer,  it  is 
his  duty  to  do  this  matter  truly ;  if  he  doe9 
not,  the  public  are  the  sufferers,  and  unlaw 
he  is  punishable  by  indictment,  he  is  not  re- 
sponsible in  any  wav  at  all ;  for  there  is  no 
person  of  whom  I  know,  who  can  maintain 
an  action  against  him  for  not  doing  this  du^; 
if  he  is  not  punishable  by  indictment  if  be 
neglects  the  duty,  he  is  not  responsible  and 
punishable  at  all ;  and  I  conceive  that  hav- 
ing undertaken  and  been  paid  for  it,  it  would 
be  a  solecism  in  our  law,  if  he  would  not  be 
pimishable,  in  some  way  or  other,  if  he  does 
not  do  it. 

I  will  trouble  the  Court  with  a  word  or 
two  upon  what  has  fallen  respecting  tl^ 
prior  settling  of  the  former  accounts.  T^is  is 
clear,  that  Mr.  Bembridge,  when  he  was  exa- 
mined, does  not  say, '  these  articles  ought  to 
'  have  been  in  another  account,  which  I  had 
'  nothing  to  do  with ;'  but  his  answer  is,  '  I 
'  thought  this  accoiuit  was  not  yet  final  ;*  and 
another  thing,  the  accounts  respecting  Mr. 
Paris  Taylor,  and  that  dispute,  were  several 
of  them  prior  to  several  ol  the  previous  set- 
tlements, and  they  were  not  put  in,  eveiy 
body  knew  they  were  not,  ana  of  course  I 
conceive,  that  toe  prior  settlements  are  to  be 
understood,  both  they  and  the  prior  attest*, 
tious,  thus ;  all  the  articles  that  are  in  this 
account  are  true,  not  that  the  party  who  at> 
tests  means  to  swear  that  every  thing  ia  in- 
serted, because,  in  so  lar^  and  monstrously 
complicated  ooncems  it  is  impossible  to  insert 
every  thing ;  and  yet  accounts  must  be  given 
in,  from  time  to  time,  that  the  paymaster 
may  show  in  what  manner  he  has  laid  out 
such  and  such  sums  of  money ;  so  that  when 
he  attests  this  account,  he  attests  that  eveiy 
thing  he  has  stated  to  have  been  paid,  has 
been  paid,  but  till  he  comes  finally  to  settle 
and  close  it,  it  is  not  necessary  to 

Lord  Man^ld.  The  last  attestation  is 
verbatim  the  same;  the  form  of  the  office 
is  so. 

Mr.  Wilson.  I  t^e  it,  from  the  nature  of 
the  sulyect,  where  it  b  the  last  it  must  in- 
clude every  thing. 

Lord  HknsfiM.  I  take  it,  it  ia  not;  tbe 
stating  is  verbatm  the  same. 

Mr.  Wilson.  I  take  it  so,  but  let  it  be  so; 
where  it  is  the  last,  it  must  include  evei^ 
thing,  or  it  will  not  be  a  full,  true,  and  perfect 
account. 

Lord  Mansfield.    The  words  sre  the  ^une. 

Mx.WikosL.    But  the  nature  of  the  sul^ieek 
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aay  varv  Ibe  coDstniction  of  them ;  and  if  it 
is  so  uooerstood  in  the  office,  it  does  vaiy  the 
coDStniction  of  them,  or  otherwise  it  is  not 
possible  to  say  that  these  people  have  not 
been  guilty  of  perjury,  and  the  others  knew  it 
and  understood  it,  stood  by,  and  were  ac- 
ooainted  with  it;  one  can  hardly  suppose, 
that  with  men  of  any  description, .  in  any 
office,  that  would  be  the  course  of  the 
office;  and  therefore,  in  order  to  explain  it  at 
all,  it  seems  to  me  it  might  be  done  in  some 
liuch  way. 

Lord  Maiufield.  You  do  not  understand 
it ;  there  is  no  such  thing  in  the  office ;  the 
question  is,  whether  there  is  any  salvo  ?  For, 
to  be  sure,  a  just  and  true  account  can  never 
be  sworn,  to  my  knowledge  and  belief,  if  I 
know  of  100,000/.  being  left  out. 

Mr.  Wiiton.  Not  unless  it  is  understood 
|>y  the  party. 

Lord  Man^ld.  I  want  to  hear  if  there  is 
m  salvo  upon  i*.;  but,  in  the  course  of  the 
office,  the  words  are  the  same  in  every  one, 
and  no  other;  it  requires  precision,  not  ima- 
gination; but  the  attestations  in  every  ac- 
count are  all  in  that  form,  and  it  is  very 
easy  to  add  new  items ;  the  accountant  does 
not  know  of  them,  then  there  is  no  objec- 
tioo,  it  16  very  right:  the  objection  arises 
from  this,  if  I  know  that  there  is  a  vast  sum 
omitted,  how  can  I  swear  it  to  be  a  just  and 
true  account?  It  is  like  ^s  defence, 

who  swore  to  one  side  of  the  account;  he 
swore  the  man  was  indebted  to  bun,  and  jus- 
tified by  one  side  of  the  account  being  the 
debt  and  not  the  balance. 

Mr.  WUmm,  Unless,  to  be  sure,  there  be 
tome  salvo,  and  some  understanding  about  it. 

Lord  Mansfield.  It  was  from  the  other 
^de  I  wanted  the  salvo ;  it  is  not  your  busi- 
ness to  point  it  out;  but  I  have  particularly 
fiom  the  exchequer,  and  the  office  inauircdf, 
fnd  the  form  of  attestation  is  exactly  the 
tame;  if  there  is  any  gentleman  here  who 
knows  otherwise,  he  wul  do  well  to  set  me 
light,  if  I  am  not  rightly  informed. 

Mr.  Wilson.  These  are  all,  I  understand, 
attested  by  the  paymaster. 

Lord  Mansfield.  They  are  attested  by  the 
debtor  ;  if  the  real  debtor  is  dead,  they  are  at- 
VafUdA  by  the  representative ;  and  any  body 
caa  attest,  you  observe,  for  it  speaks  only  to 
knowledge  and  belief;  the  only  question  is, 
whetbet  it  is  db^ectly  in  his  knowledge,  or  not 
within  his  knowledge  ? 

Mr.  WUton,  In  this  case,  these  articles 
were  known  to  Mr.  Bembridge ;  there  is  no 
doubt  about  that ;  there  is  no  doubt  but  that 
they  ought  to  be  inserted  in  some  account  or 
etb«r ;  there  is  no  doubt  but  that  Mr.  Bem- 
bridge thought  they  ought  to  be  inserted  in 
the  account,  because,  when  an  alarm  was 
apread  that  the  sub-paymasters  would  be 
written  to,  they  are  inserted  in  this  account. 
If,  my  lord,  it  would  have  been  any  excuse  to 
Ifa;  Bembridge  that  they  oufht  to  have  been 
isMct^  in  fiorowr  acGOuatf^uera^  would  have 


been  no' occasion  to  have  inserted  them  in  this 
last;  indeed,  his  excuse  would  have  been, 
when  questioned  upon  this  matter,  <  You  are 
'  now  talking  to  me  about  transactions  in 
^  former  times,  I  have  nothing  to  do  with 
^  them.'  He  says  no  such  thing;  ^  I  consider 
\  the  account  as  not  finally  closed ;'  and  yet, 
in  another  part  of  the  evidence  at  the  trial,  it 
did  appear  as  if  Mr.  Bembridge  himself  con- 
siderea  as  if  the  account  was  finally  closed ; 
he  said  to  some  of  the  witnesses,  upon  appli- 
cation to  him,  ^  I  can  do  no  more  m  it,  you 
'  must  go  to  Mr.  Powell ;'  that  imported  Mr. 
Powell's  being  the  person  to  attest,  that  he 
had  fiiUy  done  all  tnat  it  was  his  duty  to  do. 
Now,  that  was  not  so,  because  he  had  omitted 
to  insert  those  several  articles,  which  ought 
to  have  been  inserted  in  the  account,  and 
were  afterwards  inserted;  it  seems  to  me, 
therefore,  that  there  can  be  no  doubt  at  aD, 
that  if  this  be  an  indictable  offence,  Mr.  Etenv- 
brid^e  is  fiilly  brought  within  it  by  the  facts 
which  were  stated,  and  by  his  own  admis- 
sions. 

Mr.  Baldwin.  I  am  on  the  same  side;  I 
am  equally  apprized,  as  Mr.  Cowper  was,  of 
the  business  of  the  Court;  I  shall  make  the 
like  promise,  and  hope  I  shall  perform  it 
better  than  he  did. 

On  the  motion  for  a  new  trial,  Mr.  Bear- 
croft  alleges  that  this  was  not  Mr.  Bern- 
bridge's  dut^ ;  in  answer  to  which  I  say,  that 
there  Mras  evidence  before  the  jury,  at  the  time 
of  the  trial,  that  it  bad  always  been  done  by 
the  accountant ;  there  was  also  evidence  be- 
fore the  jury,  that  Mr.  Bembridge  had  ad- 
mitted upon  oath,  that  it  was  his  duty ;  upon 
this,  the  junr  decided  it ;  and  I  hope  youc 
lordship  will  aot  think  now,  in  this  case, 
where  the  jury  have  decided,  and  decided 
pronerly,  that  there  is  any  ground  for  a  new 

As  to  this,  relative  to  the  attestation,  no- 
thing was  sud  about  it  at  the  time  of  the 
trial ;  the  import  of  it,  if  I  understand  it,  is 
this,  that  Mr.  Bembridge  has  done  wrong  to 
permit  other  persons  to  attest  former  accounts  j 
this  last  has  never  been  attested  at  aU. 

Lord  Mansfield.  The  former  accounts  were 
attested  before  Mr.  Bembridge  had  any  thing 
to  do  with  it. 

Mr.  Baldwin.  IdonH  understand  the  nature 
of  your  lordship's  objection,  and  it  does  not 
seem  to  roe,  that  any  body  before  me  under- 
stood  it  much  better.  I  can  onlv  say  this, 
that*  it  does  appear  to  me,  that  this  is  a  dis- 
tinct idea,  that  attestations  have  nothing  to 
do  with  it,  this  has  never  been  attested,  and 
therefore  that  the  crime  has  been  substan* 
tially  and  fully  proved. 

BXPLT. 

Mr.  Bearcnjft.  I  hope  I  am  not  mistaken 
when  I  suppose,  as  I  do,  that  I  am  in  a  more 
than  ordinaury  manner  entitled  to  ask  for,  and 
hope  to  receive  the  particular  attention  oftbe 
court,  as  iQiihall  shall  submit  in  answer  %9 
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the  geiiUeinen*s  arguments.  The  title  I  plead 
to  that  is  the  course  which  this  proceeding 
has  taken ;  I  don't  feel  the  least  inclination 
to  complain  of  it,  it  is  strictly  regular,  but  it 
is  not  common;  ihe  effect  of  it  has  been  un- 
fortunate indeed  to  ro^  client,  for  instead, 
as  in  the  ordinary  way  it  would  have  been,  of 
his  having  the  advantage  of  the  observations 
of  all  and  each  of  his  counsel,  in  answer  to 
the  counsel  for  the  Crown,  he  can  claim  the 
assistance  of  only  one,  and  that  the  least  able. 

Lord  Mansfield.  He  will  never  lose  while 
it  is  in  your  hands. 

Mr.  Bearcrqft. — In  a  cause  too,  where  all 
the  counsel  for  the  crown  have  tried,  as  well 
as  they  can,  the  points  of  their  da^ers  against 
the  defendant  now  before  the  Court  for  judg- 
ment, except  indeed  the  last  of  them,  who  m 
a  little  scuffle  seemed  to  quarrel  with  and 
wound  one  of  his  friends;  I  am  rather  sorry 
that  that  fell  upon  the  gentleman  whom  it 
did,  because  I  have  an  obujgation  to  him  which 
I  don't  feel  to  the  rest,  which  is,  that  he  (Mr 
Cowper)  did  understand  my  objection  just  as 
I  made  it. — ^I  trust  I  explained  myself  to  the 
Court  so  that  they  comprehended  it,  and  it  was 
this, — ^not  so  absurd  a  one  as  to  object  to  the 
judgment  of  this  Court,  upon  an  mdictment 
containing  several  counts,  because  one  con- 
tained no  criminal  matter ;  but  my  objection 
was  this,  in  which  I  am  serious,  and  I  wish 
for  the  sake  of  the  profession,  that  it  may  be 
understood  whether  it  is  founded,  aye  or  no. 
My  lord,  I  say  this ;  this  is  an  information 
containing  three  different  variations-  of  a 
charge  of  one  transaction ;  I  admit  the  ver- 
dict is  general;  it  must  be  taken,  therefore, 
that  the  jury  have  found  the  defendant  guilty 
of  that  charge,  which,  as  Mr.  Cowper  very 
properly  called  it,  is  the  most  ample.  I  say, 
that  after  vour  lordships  shall  have  pro- 
nounced judgment  (if  that  should  be  the  mis- 
fortune of  mv  client),  in  this  case,  whoever 
looks  with  a  lawyer's  eye  at  this  record,  will 
have  a  right  to  say,  this  Court  has  pronounced 
this  discretionary  judgment  upon  the  ground 
that  the  jury  have  found  the  defendant  jguilty 
of  this  first  couut.  I  will  put  a  famihar  in- 
stance that  happens  in  practice  every  day — 
an  indictment  for  false  imprisonment ;  what 
is  the  mode  of  drawing  it  constantly?  the 
first  count  charging  an  assault  and  the  false 
imprisonment,  the  second  count  charging  the 
simple  assault ;  but  if  the  evidence  does  not 
prove  the  false  imprisonment,  but  does  prove 
the  assault,  how  is  the  verdict  taken?  nega- 
tiving the  first  count,  not  guilty — and  findmg 
bim  ^ItY  upon  the  last-— the  assault  only. 
Why  is  that?  because  if  it  was  found  gene- 
rally, it  must  be  taken  that  upon  the  &e  of 
the  record,  the  party  was  founid  guilty  upon 
the  charge  of  false  imprisonment,  wherea^ 
the  evidoice  was  not  so.  The  conclusion  I 
would  draw  from  that  is  this,  that  it  is  of  great 
importance  that  men  should  find  the  law  of  the 
land  in  the  safest  and  the  best  repositoiy,  ca]« 
culated  by  the  constitution  to  preserve  and 


hand  down  to  posterity  the  records  of  the 
courts  of  common  law.  I  sayHherefore,  that 
it  is  of  importance  to  see  whether  or  not  the 
verdict  by  a  jury,  being  taken,  that  the  de- 
fendant is  guilty  of  all  the  charges  that 
appear  upon  the  face  of  this  indictment; 
whether  Vour  lordship  is  warranted,  by  the 
report  of*^  the  evidence,  to  find  it  so.  I  con- 
ceive, therefore,  I  have  a  right  to  put  this 
question  to  the  Court;  does  the  evidence 
support  the  charge  which  is  found  by  the 
juryf  as  stated  by  the  attorney-general  m  the 
first  count  of  the  information  ?  for  I  am  not 
so  absurd  as  to  be  contending  here  that, 
because  in  point  of  form  it  appears  that  there 
are  three  different  ofiences,  that  therefore 
there  must  be  evidence  to  support  three 
different  offences.  In  favour  of  the  de^dant 
the  Court  most  undoubtedly  will  say,  this  is 
what  is  the  foundation  of  different  counts, 
imiversaUy  in  indictments  and  informations  ; 
it  is  the  attempt  to  state  the  crime  in  various 
ways,  because  the  transaction,  when  it  comes 
out  in  evidence,  may  bear  various  com- 
])lexions;  therefore  it  is,  that  in  indictments 
for  foi^ery  I  have  seen  (though  I  have 
always  been  sorry  to  see  it,  I  think  it  is  carry* 
ing  It  to  too  great  a  length),  no  less  than 
twenty  counts  for  forgery,  and  the  variations 
are,  an  indictment  for  the  actual  forgery,  to 
defraud  A;  the  immediate  variation  upon 
that  is,  for  publishing  it,  knowing  it  to  be 
forged  (which  is  another  offence  equally  capi- 
tal), with  an  intent  to  defraud  A,  the  same 
person;  but  the  nature  of  the  transaction 
proves  it  tends  to  defiraud  several  different 
persons,  and  therefore  a  man  who  is  carefid 
m  drawing  those  indictments,  varies  those 
two  charges,  which  are  themselves  different 
from  each  other,  as  often  as  the  case,  in  fact, 
may  be  construed  to  tend  to  defraud  any  other 
persons  whatever.  W  hat  is  the  consequence  of 
that  ?  I  am  ashamed  to  say  what  the  practice  is, 
though  I  know  it  is  so,  n>r  it  is  a  slovenliness 
in  the  profession,  which,  in  my  apprehension, 
it  is  high  time  to  leave  off.  I  know  very 
well^  that  the  practice  upon  those  trials  even 
for  hte  is,  that  if  the  jury  say  they  find  him 
guilty,  generally,  they  enter  the  verdict  so 
generally  guilty;  whereas,  the  judge  who  takes 
the  verdict,  the  counsel  who  are  concerned 
for  and  against  him  say  that  the  point  put 
to  the  jury  is,  perhaps,  whether  he  is  not 
guilty  of  the  pubucation,  knowing  it  be  foi^ged, 
where  there  is  not  a  colour  to  say  he  is  guihy 
of  the  forgery :  then,  periiaps,  the  question 
will  be  asked  me.  Why  are  you  so  slovenly  ? 
Why  do  you  take  the  verdict  in  that  way  ^ 
the  only  excuse  for  the  counsel  for  the  pri- 
soner in  suffering  it  to  be  done,  is,  that  he 
has  looked  at  the  indictment,  and  sees  clearly 
beyond  ail  doubt,  that  every  one  of  the  counts 
is  sufficient,  in  point  of  form,  to  contain  a 
capital  offence,  and  then  it  matters  nothing 
with  regard  to  the  rest.  I  cannot  account  for 
the  practice  in  any  other  way ;  but  peimit  me 
to  suggest  ibis  for  the  sake  of  other  practi^ 
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tioners  it  will  be  always  proper  ibr  the  counsel 
to  ask  the  jury,  What  do  you  find  him  guilty 
of?  Is  it  of  the  forgery  or  publication  to  de« 
firaHid  A.  ?  Take  it  guilty  upon  that  county 
and  not  guilty  upon  all  the  rest;  the  advan- 
tage is  this.  It  may  turn  out  that  that  count, 
upon  which  only  you  are  entitled  to  enter  the 
verdict,  may  be  wrong  in  point  of  form. 

I  feel  a  repentance,  in  my  own  mind,  that 
2  sometimes  have  not  done  itnayself ;  I  make 
this  observation  by  way  oC  meeting  any  an- 
swer that  may  be  attempted  to  be  given  to 
me,  with  respect  to  the  practise ;  I  know  the 
piacUce  is  so.  but  it  is  slovenliness  and  inat* 
tention;  ana  your  lordship  has  repeatedly 
said,  when  motions  have  been  made  here  in 
arrest  of  judgment,  in  an  action  upon  the  case 
for  damaiges,  in  which  there  has  been  a  gene- 
ral verdict,  '  here  is  a  wrong  count;  why  did 
'  not  you  look  at  the  declaration,  and  tdce  it 
<  right  at  the  time  ?  The  counsel  are  to  blame/ 
1  trust  no  argument,  therefore,  from  the  prac- 
tice will  have  any  weight ;  but  that  the  prin- 
ciple and  the  law  of  the  land  will  be  looked  to, 
wnich  is  this,  that  if  I  find  upon  the  indict- 
ment, a  general  verdict,  and  filnd  a  charge  in 
any  one  count  that  imports  criminality,  I 
have  a  right  to  object  to  the  standing  of  that 
verdict,  if  I  can  show  the  Court  that  there 
was  not  sufficient  evidence  to  support  that 
count. 

It  is  in  that  way  therefore  I  stand,  makmg 
ny  ground  of  objection  to  the  present  ver- 
dict, to  the  first  count:  your  loraship  will  be 
so  ^ood  as  to  understand  me ;  if  I  nave  not 
a  ngfat  to  do  that,  for  God*s  sake,  how  came 
it  to  be  the  practice  of  that  able  hand  that 
dbcw  the  present  indictment,  in  this  instance, 
U>  vary  it  at  all?  It  is  for  this  reason,  he 
conceives  that  a  circumstance  that  is  stated 
in  the  first  count,  may  not  be  proved,  there- 
lore  he  leaves  it  out  in  the  second;  he  con- 
ceives that  two  or  three  circumstances  in  the 
second  may  not  be  proved,  and  therefore  he 
leaves  them  out  in  the  third. 

I  will  suppose  therefore  that  I  have  made 
this  my  gnumd,  that  the  charges,  especially 
these  that  I  sbadl  lay  my  finger  upon  in  the 
firfct  count,  must  have  been  supported  by  the 
evidence  given,  or  that  this  verdict  must  be 
set  aade.  Now,  I  will  tell  your  lordship,  in 
|i  word,  why  it  is  that  I  labour  this  ground ; 
h  18  this;  I  say  it  is  an  important,  essential 
allegatioQ,  the  foundation  of  all  the  rest  of  the 
superstructure  of  the  criminal  accusation  here, 
the  aUcmtion  of  the  nature  of  the  duty  of  the 
{dace  oTaccountant,  and  that  is  stated  m  these 
words ; — ^  The  place  and  employment  of  ac- 
c  countant,  in  the  said  office  and  place  of  r&- 
^cadverand  paymaster-general  isoi  great  pub- 
*li<?tni8tana  confideqce,  touching  the  malung 
'up  the  accounts  of  the  receiver  and  paymas- 
*  ter-general,  and  the  adjusting  and  settling  the 
'same  with  the  auditor  of  the  imprest.'  Now, 
is  not  this  tiie  foimdationof  the  whole  charge  ? 
undoubtedly  it  is,  in  point  of  fact ;  for  idl  the 
fvulence  tends  to  show  this  (and  it  must  have 


bees  successfiU  to  show  this,  or  it  proves  no*' 
thing  at  all  agsdnst  my  client),  that  it  is,  and 
was  oefore  Mr.  Bembridge  was  bom  if  the 
office  existed  before,  the  duty  of  the  persoa^ 
in  that  station  of  accountant-general  to  the 
pay-office,  not  only  to  settle  the  accounts  of 
the  ex-paymasters,  but  to  have  to  do  with 
the  auditors,  touching  the  settling  of  these 
accounts ;  for  it  is  an  essential  part  of  the  aW 
legation,  not  only  that  he  is  to  ao  it  as  a  trusts 
and  confidence  from  the  public,  touching  the 
making  up  the  accounts  of  the  paymastei,  but 
touching  the  adjusting  and  s^ttli^  the  samo 
with  the  auditor  of  the  imprest*  Tnat  stands 
in  the  first  count.  Now  my  lord,  let  us  see 
whether  I  am  not  perfectly  risht  in  making: 
my  objection, — not  in  arrest  of  jud^ent,  for 
I  never  did ;  I  know  perfectly  welL  if  I  had 
made  my  objection  in  arrest  of  judgment,  I 
must  have  taken  every  thins  that  is  charged^ 
here,  to  be  proved  in  point  of  fact,  most  un- 
doubtedly, the  objection,  if  well  grounded,, 
goes  to  a  new  trial, — and  to  say  this,  that  the 
charge  which  stands  in  the  first  county  is  not^ 
supported  by  evidence. 

My  lord,  a  great  deal  has  been  said  about 
Mr.  Bembridge's  examination,  which  ha»^ 
been  given  in  evidence,  and  said  with  a  de- 
gree of  cheerfiilness  and  wit,  which  I  am  glad 
to  see,  it  betokens  good  humour  in  the  pioseb- 
cutor,  which  I  trust  will  rise  yet  higher,  if 
any  sentence  is  to  be  pronounced.  It  is  said  that 
hisevidenceis  decisive  against  himself, becausd 
you  may  believe  what  a  man  says  of  himself ; 
and  it  is  thought  to  be  a  good  joke  to  conclude 
a  man,  that  he  never  shall  be  admitted  to  ex- 
plain what  he  says,  but  it  shall  be  taken,  as  * 
ne  puts  it,  against  him,  though  whatever  he . 
says  for  himself  shall  not  be  taken  for  him : 
This  is  a  harsh  and  severe  rule  and  ought  not 
to  be  extended  by  practice ;  but  it  is  extended 
indeed,  if  it  is  to  be  carried  so  far  as  this^  that 
a  man  shall  not  be  permitted  to  explam  his 
ovm  words,  that  he  shall  not  oe  per- 
mitted to  show,  if  the  fact  exists,  that  plain 
as  he  has  stated  the  fact,  though  it  is  against 
himself,  it  is  untrue,  and  it  is  a  mistake. 

Estoppels,  in  criminal  law,  I  never  yet  met 
with;  I  allow  the  force  of  an  observation- 
against  any  man  who  admits  a  circumstance 
against  himself;  I  feel  the  strength  of  the 
presumption  that  arises  against  him,  but,  like 
every  other  presumption,  it  will  admit  of  ex- 
planation ;  and  I  beg  leave  to  say,  that  if  the  * 
Case  exists,  that  a  defendant  had  in  the  broad- 
est and  most  incontrovertible  terms,  stated  a 
fact  which  decides  that  he  is  guilty ;  yet  if  he 
could  prove,  in  point  of  fact,  that  that  is  not  , 
true,  that  he  should  be  permitted  to  do  it;  it 
is  a  burthen,  I  admit,  but  it  may  be  done  in 
some  cases,  and  I  trust  it  will  be  done  in  this. 

I  am  not  so  absurd  as  to  be  contending  that 
when  that  examination  is  read,  it  docs  not  at  * 
first  import  a  very  strong  idea  that  he  is  stat-  * 
ing  the  duty  of  his  office ;  I  agree  that  it  does  ; 
but  if  it  will  bear  another  interpretation,  and 
the  evideace  shows  that  that  interpretatioa  is 
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ftfr,  are  not  every  man's  extiressicms  to  1)e 
taken  y  when  you  are  about  to  charge  hhn  with 
8  crime,  in  the  milder  sense  ?  It  is  perfectly 
true  that  he  has  to  do  with  the  paymaster's 
accounts ; — and  your  lordship  will  see  if  there 
be  occasion  for  me  to  produce  an  affidavit^ 
which  I  trust  there  will  not,  in  a  subsequent 
pioceedine,  if  your  lordship  should  be  aeainst 
me  upon  the  present  proceeding ; — andtt  ap- 
peared in  evidence  upon  the  trial,  that,  out  of 
all  doubt,  he  had  to  do  with  the  ex  paymas- 
ters' business,  for  there  is  a  gr^t  deal  of  busi- 
ness which,  in  the  nature  of  it,  after  displac- 
ing the  paymaster,  must  be  carried  on  by  iiini, 
and  by  his  agents;  but  he  is  no  longer  pay- 
master ;  the  accountant  who  continued  in  the 
office,  under  the  new  paymaster,  is  no  longer 
his  servant ;  if  therefore  he  does  the  business, 
keeping  the  accoimts  of  the  staff-officers,  and 
other  matters,  not  settling  the  accounts,  but 
going  on  with  the  business,  which  is  actually 
carried  on  by  the  ex-paymaster,  it  is  fit  he 
siumld  be  paid  by  the  ex-pavmaster;  in  de- 
soribing  therefore  the  duty  of  the  ex- paymas- 
ter, he  might,  properly  enough  say  ne  goes 
on  with  the  accounts,  and  does  the  business  of 
the  es-pavmaster ;  it  seems  to  me  to  import 
no  more  than  that. 

Mr.  Justice  Buller.  Do  vou  state  that  from 
the  first  count,  as  to  its  being  an  office  of 
great  public  trust  and  confidence,  touching 
uie  making  up  the  accounts  ? 

Mr.  Bearcroft,  Yes.  While  I  am  consi- 
dering this  evidence,  that  is  given  against 
Mr.  &mbridge,  out  of  his  own  mouth,  I  do 
again  complam  of  its  being  given ;  I  will  not 
use  that  reprehensible  wora,  the  inquisition, 
for  which,  according  to  my  memory,  I  am 
answerable;  yet,  my  learned  friend  is  at- 
tacked about  It; — but  I  do  say,  that  I  verily 
believe  that,  if  the  examination  had  hap- 
pened since  April  last,  whereas  it  happened 
before,  the  learned  eentleman  who  conducts 
this  prosecution,  would  have  felt  that  he  had 
somewhat  more  power,  and  somewhat  more 
jurisdiction  over  him  than  he  thought  as  the 
case  was,  and  that  he  would,  in  his  own 
judgment  and  propriety,  hardly  have  pro- 
duced it,  and  I  will  tell  your  lordship  why. 
It  is  true  he  was  examined  in  a  mode  of  in- 
quiry in  which  it  was  not  improper,  perhaps, 
to  examine  him;  but  it  cannot  be  doubted 
that  the  persons  who  did  examine  him,  saw 
that  the  questions  that  they  put  upon  that 
occasion,  tended  to  criminate  the  person 
under  tint  examination.  What  does  your  lord- 
ship do  in  that  situation  ?  What  does  every 
jgdge  do,  evon  down  to  the  lowest  justice  of 
the  peace,  even  to  committee  men  upon  elec- 
tions, whenever  a  ouestion  of  that  sort  is 
asked  of  a  witness  r — *  Stop;  understand 
*  that  you  are  at  your  own  discretion  whether 
'  you  will  answer  that  question  or  not;  you 
'  need  not  accuse  yourself;' — the  law  of  Eng- 
land is,  that  no  man  is  bound  to  accuse  him- 
attf,  and  the  man  who  administers  that  law- 
badl^  ahraya  takes  care  to  give  that  caution; 


therefore,  evidence  got  at  in  that  way,  I  am 
sure  my  learned  fncnd  would  not  wish  to 
produce.  Take  it  in  another  line — were  the 
proceedings,  as  in  truth  they  were,  for  the 
crimination  of  Mr.  Powell?  was  not  there 
an  idea,  that  Mr.  Bemhridge  was  in  the  na- 
ture of  an  accomplice  to  the  suilt?  Did  we 
ever,  till  to-day,  hear  of  evidence  extracted 
from  an  accomplice,  eiven  against  himself? 

My  lord,  these  are  nardships;  1  do  not  object 
to  them  in  point  of  competency,  I  cannot  do 
it,  I  could  not  do  it  at  tne  time ;  but  I  claim 
this  consequence  from  these  observations,  if 
they  are  founded,  that  they  entitle  me  to  ask 
of  the  Court  to  be  still  more  careful  and  more 
attentive  to  construe  those  expressions  in  the 
mildext  sense  that  can  be ;  I  would  make  use 
of  them  only  in  that  way 

I  was  a  Uttle  surprised,  and  I  confess  some- 
what hurt,  wheijL  Mr.  Attorney  GeneraJ,  in 
his  strong  way  said,  <  I  do  not  believe  that  the 
'  doubt  of  this  being  an  offence,  in  point  ij/f 
*  law,  ever  susgestea  itself  to  any  human 
'  being.'  My  lord,  I  am  not  ashamed  to  be 
that,  if  I  am  that,  first  human  being;  but! 
have  a  right  to  retort  the  observation ;  for  I 
have  a  right  to  sav,  and  it  is  a  truth,  that  I 
believe  it  never  did  occur  to  any  human  beings 
before,  to  make  such  an  accusation  as  this; 
if  it  did,  it  is  to  be  found  upon  some  record; 
and  none  is  produced.  I  beg  leave  to  say, 
that  the  cases  which  have  been  quoted,  do  not, 
in  any  degree,  apply  to  the  principle.  I  att 
in  your  lordship's  recollection  and  memory, 
whether  I  did  not  forestall,  by  admission, 
every  thing  that  these  cases  go  to  prove :  did 
I  not  say,  that  I  admit  tlmt  a  constable^  an 
ancient  common  law-officer,  is  bound  to  obey 
the  warrants  of  the  justice  of  peace  ?  I  did 
not  quote  any  case  to  warrant  tnat  admission, 
I  made  it.  Did  I  not  say,  that  justices  of  the 
peace,  if  th^  pervert  their  office  and  their 
power,  contrary  to  the  duty  of  it,  are  clearly 
liable  to  be  punished }  But  this  is  the  question 
that  I  asked,  and  to  this  question,  yet,  I  am 
furnished  with  no  answer.  Where  is  the  pre- 
cedent that  shows  me,  that  every  crime 
against  the  public,  the  omission  of  duty  by  a 
petty  clerk  m  office,  is  punishable  in  a  court 
of  justice?  That  is  the  question  I  have  asked, 
and  it  is  not  yet  answered ;  for  as  to  the  cases 
tliat  have  been  quoted,  they  do  not  amount  to 
it  at  all.  A  man,  for  not  repairing  a  highway, 
is  punishable ;  how  ?  because  it  u  a  common 
nuisance,  and  it  must  be  laid  so ;  I  could 
arrest  the  judgment  in  a  prosecution  for  not 
repairing  a  highway,  ipiless  it  were  laid  to  be 
a  common  nmsance;  then  that  is  classed,— 
you  know  in  what  order  and  rank  of  oflences 
that  it  is  to  be  found  ;  so  in  the  case  of  a 
port,  upon  the  same  principle  undoubtedly,  a 
port  the  public  have  an  interest  in ;  and  tt  is 
exactly  upon  the  same  principle  as  snfeing 
a  highway  to  go  out  (^  repair. 

As  to  the  case  in  Comberbaeb,  it  will  be  a 
sufficient  answer  to  say,  that  that  was  quashed 
vpoa  another  otgec^n^  thai  the  point  in  thi* 
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fftae  iras  not  considered ;  but  I  am  glad  the 
cisewas  quoted,  because  it  shows  the  distress 
my  leamcSd  friends  were  put  to  when  thev  were 
csuled  upon  for  a  case,  that  they  could  not 
find  one  which  answers  the  purpose,  except  one 
that  was  quashed. 

Mr.  Attorney  General  to-day,  as  he  did 
before,  said  something  about  it  being  a  non- 
feazance;  I  agree  to  tnat,  but  it  does  fiot  eo 
to  the  miestion  at  all ;  I  know  a  man  may  be 
guilty  of  an  indictable  offence  hy  an  omission 
as  well  as  he  may  by  a  commission ;  the  ob- 
Mivation  therefore,  of  givine  it  that  old 
£tthioned  term,  non-feazance»  does  not  mend 
the  case  at  all,  for  it  remains  to  be  made  out, 
that  this  person,  in  this  situation,  and  (what  is 
of  more  importance  a  great  deal)  hundreds  of 
ethers,  in  the  same  situation,  are  besides  being 
timed  out  of  the  office,  to  have  all  tlie 
thunder  of  the  eschequer,  and  the  terror  of 
Ihe  -green  wax ;  are  uable  to  informations 
from  the. attorney-general,  to  prosecutions, 
in  years  to  come;  not  so  manv,  I  hope, 
imless  my  learned  friend  rises  higher ;  not  so 
frequent  as  they  have  been  when  Uie  attorney- 
geaeraly  as  he  says,  dictated  the  punishment 
to  the  Court. 

Now  to  see  whether  this  is  an  important 
offence ;   I  take  the  liberty  to  say,  if  it  be 
so,  a  derk  in  office,  down  to  the  lowest  ex*> 
dseman,  is  a  subject  in  a  peculiar  condition. 
I  said,  and  it  is  true,  that  soldiers  are  go- 
fenied  by  the  mutiny  act,  a  law  that  does  not 
ifiect  other  subjects :   but  then,  hard  and 
KTere  as  that  law  is,  it  is  contained  in  a 
nnail  volume ;  everv  man  may  read  it,  and 
eveiy  man  may  understand  it :   but  where  is 
Uus  law  that  tidces  all  the  clerks  in  office, 
from  top  to  bottom^  in  what  statute  is  itf 
Certainlj  none;  it  is  at  common  law,  that 
the  principle  is  to  be  found;  and  he  sup- 
poses the  principle  is  to  be  found  in  the  case 
in  Salkeld ;  I  b^;  leave  to  deny  it.    Nothing 
is  more  necessary  for  the  honour  and  for  the 
character  of  judges,  than  that  when  their 
Hcta  are  quoted,  you  might  have  something 
of  the  matter  stated  tipon  which  they  are 
speaking,   and  what  they  are    speaking. — 
(^onstaoles  are  common  law-officers.  Will  any 
man  saj,  the  judpes  then  had  such  a  case  as 
this  in  lawi  unooubtedly  they  had  not.    I 
b^  to  say,  in  point  of  fact,  in  point  of  prece^ 
dent,  it  is  a  new  case ;  in  point  of  principle 
the  question  is,  whether  it  is  or  is  not  in- 
&tM>le?   and  if  jour  lordship  shall  be  of 
cyinion  that  it  is  liable  to  a  criminal  prosecu- 
tioUy  the  defendant  hopes  add  the  world  wiU 
expect  (with  great  deference  be  it  snoken  to 
l|ie  Court),  that  that  principle  should  be  laid 
down  comctly,  and  define^  exactly,  that  if 
there  be  a  common  law  that  comprehends 
vast  numbers  of  the  king's  subjects,  and  puts 
them  in  a  condition  di&rent  iirom  the  rest, 
that  it  must  be  known  and  understood  for  the 
firture. 

What  must  the  principle  be  ?  Is  it  this :— > 
that  ev^y  man  who  has  any  thing  to  do  with 
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tlie  accounts  of  the  public,  is  liable  to  an  in- 
dictment if  he  swerves  from  his  office,  in  any 
one  article?  Is  that  the  principle?  That  will 
take  in  every  man,  for  every  little  peccadillo! 
surely  there  can  be  no  such  law  as  this ;  it 
ought  to  be  made  out  therefore  here  clearly, 
that  this  is  a  case  that  falls  in  with  some  prin- 
ciple of  such  importance  to  the  public,  that 
every  man,  when  it  is  stated,  will  feel  it,  and 
say  this  must  be  law,  it  were  nonsense  if  it 
were  not.  I  wait  to  hear  whether  any  such 
principle  will  be  laid  down  from  my  friends; 
most  undoubtedly,  I  have  not  heard  it  from 
any  one  of  them ;  for  will  it  be  said  to  be  this^ 
that  every  man  who  is  a  clerk^s  clerk  in  office, 
where  the  head  officer  has  a  place  under  the 
great  seal,  is  answerable  by  indictment,  for 
every  fault  he  commits  ?  If  that  be  the  ruling 
principle,  it  is  a  strange  thing  we  find  that  in 
no  book  whatever. 

I  will  tell  your  lordship  why  I  laboured  tho 
description  of  this  officer ;   I  meant  to  say, 
that  he  is  that  sort  of  man  to  whom  the  law 
cannot  be  supposed  to  advert,  or  to  take  any 
notice  of  his  little  faults  in  office ;  I  meant  to 
say  this,  that  he  is  a  mere  clerk,  appointed 
to-daj  and  turned  out  to-morrow ;  in  point  of 
fact  It  is  the  history  of  this  unfortunate  gen- 
tleman,— he  was  put  out  one  day,   in  the 
course  of  a  fortnight  restored,  and  in  a  few 
days  put  out  again.    Is  this  the  sort  of  great 
officer  whom  the  law,  over  and  above  all 
other,  hangs  over  this  kind  of  prosecution  P 
It  seems  to  me,  he  is  not  a  subject  wortlw  of 
such  kind  of  solicitude;    unless,  therefore, 
there  is  some  broad  '))rinciple  that  compre- 
hends every  clerk's  clerk,  every  deputy  sub- 
stituted, ten  degrees  down  from  the  principal, 
in  every  office  that  has  to  do  with  the  ac- 
count of  public  money,  Mr.  Bembridge  is  not 
within  it.   What  is  the  offence  that  is  charged 
to  him,  in  the  utmost  way  that  any  man  can 
state  it?  It  is  thist  he  knew,  that  at  the  time 
Powell  gave  in  the  account    (I  avoid  any 
phrase  that  may  create  doubts  at  this  moment, 
an  account),  that  he  ought  to  have  insertea 
this  48,000/. ;  he  knew  it.    It  was  the  duty  of 
his  office  to  have  to  do  with  the  auditor  of  the 
imprest,  whose  duty,  out  of  all  doubt,  it  is,  to 
a4)ust  all  accounts  with  people  haying  the 
public  money,  and  he  ought  to  have  informed 
nim  of  that ;  what  is  his  duty  with  the  auditor 
of  the  imprest  ?  Does  your  lordship  find  that 
in  the  examination  ?  There  is  not  a  word  of  it, 
that  that  was  his  duty.    When  was  this  office 
of  his  created?    Wliat  had  been  the  practice 
before  ?  Is  it  set  down  in  any  law  book*  or  in 
the  books  of  the  office,  what  the  duty  of  this 
office  was?  No  evidence  of  that  sort  is  stated, 
but  it  is  to  be  taken  for  granted,  without  evi* 
dence»  as  it  should  seem  to  me,  U^at  he  had 
to  do  with  the  auditor  of  the  imprest  in  tho 
making  up  this  account. 

What  is  the  offence,  when  you  come  to  state 
it  fairly,  reasonably,  and  candidlv?  Mr. 
Powell,  the  person  who  ought  to  haveac* 
counted  for  the  public  money ;  Powell  would 
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five  in  that  account  himself,  he  kept  the 
ooks,  he  had  been  in  the  same  office  with 
Mr.  Bembridge,  he  perfectly  understood  it; 
and  this  eentleman,  tnough  he  knew  the  fact, 
that  he  nad  not  inserted  the  money  and 
ought  to  do  it,  did  not  tell  it  when  general 
questions  were  asked:  but,  what  didtie  do? 
He  referred  to  Mr.  Powell,  and  from  that 
time,  they  went  immediately  to  Mr.  Powell, 
and  had  nothing  more  to  do  with  him.  Then, 
from  that  piece  of  evidence  alone,  have  T  not, 
with  great  submission  to  the  C^ourt,  a  right  to 
infer  that  it  appeared  negatively,  in  this  case, 
that  he  had  not  to  do  with  the  auditor  of  the 
imprest  ?  For,  when  this  message,  upon  which 
all  stands^  comes  to  the  auditor  of  the  im- 
prest, to  his  clerk,  or  somebody  in  the  office, 
ne  goes  to  Mr.  Powell,  and  was  never  after  re- 
ferred to  Mr.  Bembridge.  Upjon  that  evi- 
dence, it  must  be  taken  that  he  insists  he  had 
nothing  to  do  with  the  auditor,  he  refers  to 
Mr.  Powell.  Sir  Thomas  Davenport  said, 
Mr.  Bembridge  by  his  clerk  Colbome ;  surely, 
in  exculpating  Mr.  Bembridge,  I  have  a  right 
to  say,  the  auditor  by  his  clerk  Wigglesworth. 
Another  point,  upon  which  not  a  word  has 
been  said,  is  this:  it  cannot/ be  Mr.  Bem- 
bridge*s  duty  to  do  that  which  it  is  not  in  his 
power  to  do.  I  mean^  it  has  been  argued  over 
and  over  a^in,  that  it  was  in  proof  that  the 
party  who  has  the  public  money  in  his  hands, 
the  executor  of  the  accounting  person,  has  a 
right  to  take  the  books  away;  I  put  the  case 
in  trover,  as  your  lordship  recollects,  and  not 
a  syllable  has  been  said  upon  that  subject, 
tuid  that  is,  because  it  cannot  be  answered  in 
jNoint  of  fact.  In  point  of  feet,  then,  I  have  a 
right  to  take  it,  that  the  person  accounting 
has  a  right  to  make  up  the  account  himself; 
if  he  has  a  right  to  say  to  the  same  accountant- 

feneral,  yoiw  have  nothing  to  do  with  it,  and 
will  do  it  myself;  how,  tlieb,  can  it  be  the 
duty  of  the  omce  to  do  that  which  depends 
upon  the  will  and  pleasure  of  another  person  ? 
It  it  is  the  duty  of  the  office  to  do  it,  so  that 
you  shall  punish  a  man,  at  common  law,  for 
not  doing  it,  then  I  have  a  right  to  ask,  where 
is  the  common  law  process,  where  the  arms 
and  the  instruments^  which  the  law  gives  this 
person,  to  compel  him  to  do  it  ?  It  is  an  abso- 
lute solecism,  that  it  is  by  common  law  and 
custom  the  duty  of  a  man  to  do  that  which  he 
never  can  do,  if  the  parties  are  not  so  dis- 
posed.— Oh !  but  it  is  said,  your  mouth  is 
shut;  you,  in  this  instance  received  2,600/. 
for  doing  it,  therefore  it  is  the  duty  of  the 
office ;  and  my  learned  friend  affected  not  to 
understand  Mr.  Scott*s  argument  upon  that 
head.;  I  think  I  understand  it,  and  I  think  it 
a  considerable  one ;  it  is  one  thing  to  be  the 
duty  of  an  office,  it  is  another  that  a  party,  in 
a  |>artjcular  occasion,  undertakes  to  do  it;  m^ 
objection,  be  it  remembered,  all  through,  is 
Xmi :  that  this  answer  is  not  proved;  that  his 
answer  is  not  that  Mr.  Bemoridffe  undertook 
to  do  it,  and  did, not  do  it;  not  that  he  had  a 
great  sum  of  m^acy  for  doing  it,  and  did  not 


do  it,  hid  that  it  is  the  dtUy  of  Am  office  to 
it ;  if  my  arguments  have  succeedeji  to  ere 
a  doubt  whether  it  is  the  duty  of  his  office,  his 
receiving  this  sum  does  not  prove  it  at  all;  it 
only  proves  that  he  received  money  for  doing 
that  which  he  did  not  do,  and  it  may  be  re- 
covered back  again ;  that  sum  of  money  is 
given,  according  to  my  apprehension,  and  I 
trust  it  will  appear  from  the  memorial,  in  a 
way  that  confirms  this  argument  of  Mr.  Scott's^ 
for  it  is  a  large  sum  of  monej[  allowed  to  the 
person  accounting ;  it  was  said,  that  cannot 
he,  but  the  person  accounting  must  account 
at  his  o^n  charge. 

'  Lord  Mansfidd.  All  the  items  are  given  in 
,  particularly ;  the  memorial  claims  it  in  this 
Mray — for  himself,  as  cashier,  the  accountant, 
clerks,  and  under  officers  employed  in  drawmg 
out  and  settling  lord  Holland's  accounts  wil£ 
the  auditor  of  we  imprest. 

Mr.  Bearcroft,  The  observation  that  I 
meant  to  make  upon  that,  was  this,  that 
the  allowance  was  not  made  nor  paid  by 
government  to  these  gentlemen  directly,  but 
It  is  an  allowance  to  the  party  accounting. 
Whether  they  had  a  good  claim  or  a  bad 
claim  against  it,  seems  to  me  not  material  to 
the  question,  to  whom  does  the  government 
pay  the  money.  He  mi^ht  have  employed 
any  body  else,  he  did  do  it  himself,  and  did 
employ  others. 

Lord  Mansfield.  They  all  give  receipts  to 
him,  which  are  vouchers  for  his  having  paid 
it ;  and  Bembridge's  and  Colborue*s  receipts 
were  produced. 

Mr.  Bearcrojjt,  But  to  that,  I  say  the  same 
thing  that  I  said  to  his  examination ;  you  are 
not  to  look  to  appearances, — ^to  what  appears 
from  expressions  out  of  the  mouth  ot  the 
defendant,  if  the  contrary  is  the  fact ;  now.  it 
appears,  from  the  prosecutor's  evidence,  that 
this  money  is  allowed  to  the  person  account- 
ing for  getting  it  done  by  somebody  else,  and 
he  makes  a  present  to  those  persons ;  it  seems 
to  me,  therefore,  that  it  can  never  be  argued, 
because  money  is  allowed  to  the  accounting 
person,  and  he  chooses  to  give  part  of  it  ta 
those  clerks,  that  it  is  the  duty  of  those 
clerks  to  do  it;  the  contrary  appears  to  be 
the  case ;  this  proceeding  adds  to  my  argu- 
ment. I  conceive,  so  fer  from  proving  it  is 
the  office  of  the  accountantn^neral,  it  shows 
it  cannot  bo  his  office,  audit  is  not  in  hb 
power  to  do  it  if  the  other  does  not  think 
proper  to  let  him  do  it. 

These  are  the  objections  which  strike  me, 
to  the  verdict  upon  the  evidence.  It  is  mj 
duty,  because  I  am  so  directed  by  the  Court, 
to  say  a  word  hypothetically,  if  the  Court 
should  be  of  opinion  this  verdict  ought  to 
stand,  and  that  they  ought  to  pronounce  judg* 
ment.  In  obedience  to  the  direction  of  tha 
Court,  I  have  this  to  say,  and  I  confess  I 
have  not  the  smallest  expectation  that  there 
is  any  man  breathing,  that  has  attended  to 
the  cut:umstances  of  the  case,  that  will  ever 
feel  a  contradiction  in  his  mi&d  to  what  I  am 
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about  to  assert;  I  say,  if  thb  is  an  offence,  it 
is  tnie  it  always  was  one,  but  it  is  newly 
found  out:  your  lordships  have  sat  with  some 
degree  of  attention  to  consider  the  objection ; 
—your  lordships  will  take  it,  then,  that  this 
gentleman,  at  the  time  he  was,  I  will  call  it, 
suOty  of  the  omission,  that  he  knew  he  was 
doii^  an  illegal  thing ;  in  my  apprehension, 
every  offence  which  is  to  meet  with  the  dis- 
cretionaiy  judgment  of  the  Court,  will  be 
highly  ^gravated,  if  there  are  recent  exam- 
ples ana  punishments ;  there  too  the  evil 
txwmple  comes  in  very  materially,  as  my 
fiiena  mentioned;  on  the  contrary,  I  con- 
tend, that  it  is  a  very  great  mitigation  of  an 
ofeica,  if  it  has  not  generally  been  un- 
derstood to  be  one,  and  there  has  been  no 
example,  demonstrating  to  the  subject,  that 
it  is  one,  and  has  been  so  treated  by  courts  of 
justice :  almost  every  topic  of  mitigation, 
every  eroimd  for  mercy  m  judgment  exists 
upon  uie  present  occasion  that  can  exist.  In 
point  of  law,  shall  it  be  said  that  Mr.  Bem- 
tndgeoushtto  have  done  this?  What  a  situa- 
tion was  ne  in !  he  was  to  go  to  the  auditor 
and  say  thus  (he  must  have  done  it  in  a 
whisper,  for  no  man  could  speak  aloud),  he 
must  have  said  this:    '  My  lord  Sondes,  I 

*  sospect  that  this  Mr.  Powell,  my  old  fellow 
'derk,  my  bene&ctor  intends  mischief  to 

*  the  public ;'  he  could  not  state  it  stronger. 
I  believe  the  fact,  that  Mr.  Powell  did  me- 
ditate a  fraud  upon  the  public,  and  he  had 
not  courage  to  go  through  with  it,  I  suspect 
that  to  be  the  case  invself ;  when  we  talk 
about  the  attestation,  I  wish  to  lay  my  idea 
before  the  Court,  and  with  great  deference  I 
speak  of  it;  I  take  it  up  from  the  ground 
where  I  ought  to  take  it,  that  is  the  evidence 
m  the  cause ;  it  stood  in  this  way,  that  this 
was  only  a  final  account,  in  this  sense  of  it, 
that  it  vras  the  last  book  delivered,  and  our- 
ported  to  be  the  last  book  of  account  tnen 
^▼en,  but  it  was  by  no  means  a  final  account, 
and  so  ssdd  Hushes  and  Wigglesworth,  till 
attested,  which  they  explainea  to  be,  till  it 
was  finally  put  down,  and  the  party  attesting 
swore  to  it,  and  signed  it  with  his  name.    It 
passed  at  the  time  of  the  trial ;  and  the  attor- 
ney-general so  opened  it,  according  to  his 
instructions,  that  that  was  the  finalattesta- 
tion ;  then  what  was  the  great  crime  of  wait- 
ing a  little  longer  than  this  time,  and  that  he 
should  not  run,  the  first  instant  he  could, 
with  lus  suspicions  ?  that  is  the  whole  amount 
of  the  crime.    Another  ingredient  I  mean  to 
suggest ;  the  discretionary  punishment  of  the 
Court  wtM  be  greater  where  public  mischief 
haa  actually  ensued,  for  these  items  were 
added  to  the  account;  the  public  can  never 
lose  a  ^dllingj  by  it;  the  public  could  never 
hsMre  got  a  shilling  by  his  being  Earlier,  for 
thus  was  the  fact,  and  thus  I  think  it  ap- 
peared  upon  the  trial;  for  if  Mr.  Powell  could 
not  pay  immediately  68,000/.,  he  was  not 
likely  to  pay  it  immediately  with  the  addition 
of  48^000/.;  I  have  the  pleasure  to  say,  for  I 
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know  it,  that  the  public  will  never  suffer 
either  by  the  default  of  Mr.  Bembridge  or 
Mr.  Powell,  for  there  are  standing  securities 
for  the  balance  of  all  lord  Holland's  accounts, 
amountmg  to  upwards  of  100^000/.,  upon 
landed  securitv,  the  same  securities  that  they 
stood  upon  at  the  time  of  lord  Holland's  death; 
it  is  perfectly  clear,  therefore,  that  the  public 
cannot  lose  by  this.  If  your  lordship  snould 
be  of  opinion  that  it  is  wrong,  that  it  is  against 
principles,  and  for  the  sake  of  the  public  it  is 
right  to  draw  a  line,  Mr.  Bembridge  is  unfor- 
tunate, in  point  of  law  he  may  bo  criminal ;  I 
have  an  affidavit  in  my  hand,  to  offer  to  your 
lordship,  which  explains  the  nature  of  his 
business  in  the  way  I  have  shortly  stated  it. 

Lord  Mansfield.    You  cannot  read  it. 

Mr.  Bearcrqft,  Then  I  shall  not  prpss  it, 
but  the  fact  is  as  I  have  stated,  that  he  lus 
been  already  turned  in  and  out  of  his  office, 
in  the  manner  I  have  stated;  that  fact  is 
extremely  important,  when  your  lordships 
have  to  consider  of  the  guilt  of  omission  m 
such  a  party. 

Lord  Mansfield.  Though  the  principle  upon 
which  this  prosecution  is  instituted,  may  be 
as  old  as  the  constitution,  yet  the  specific 
case  is  new,  and  no  instance,  precisely  and 
exactly  the  same,  is  found  upon  the  records 
of  Westminster-hall;  therefore,  it  b  not  only 
important  to  the  defendant,  but  highly  in^ 
portant  to  the  kingdom  at  large,  that  the  facts 
of  this  case,  the  evidence  by  which  they  are' 
supported,  the  guilt  which  arises  out  of  them, 
and  the  law  in  consequence  of  that,  so  far  as  re* 
lates  to  the  present  occasion,  should  be  univer- 
sally understood  with  accuracy  and  precision. 

xhe  matter  now  agitated  comes  oefore  the 
Court  upon  two  motions — to  arrest  the  judg- 
ment, and  for  a  new  trial — but  I  think  it  wDl 
be  much  more  intelligible  to  invert  the  na- 
tural order  of  these  two  motions,  and  begin 
with  that  for  a  new  trial. 

The  new  trial  is  moved  for  upon  two 
grounds;  the  first  that  the  two  counts,  the 
second  and  the  third  are  bad,  therefore  the 
verdict  cannot  be  supported  upon  them,  and 
if  it  cannot  be  supported  upon  them,  the  Court 
cannot  give  judgment,  the  verdict  being  ge* 
neral,  but  it  must  go  to  a  new  trial.  I  am 
not  satisfied  that  either  the  second  or  the 
third  count  is  bad,  but  it  is  totally  immaterial 
whether  they  are  or  not,  because  I  take  the 
law  in  criminal  prosecutions  to  be  quite  other- 
wise; and  it  is  admitted,  as  to  the  arresting 
the  judgment,  the  Court,  wherever  the 
punishment  is  in  their  discretion,  are  go- 
verned by  the  judge's  report  as  tcT  the  count 
upon  which  the  verdict  was  taken,  and  the 
evidence  which  was  given  to  support  it;  but 
in  this  case  it  is  immaterial  another  way,  for 
it  goes  upon  a  supposition  that  the  verdict 
cannot  be  supported  upon  the  first  count,  and 
that  the  party  to  support  that,  resorts  to  the 
second  and  third;  now,  they  have  not  argued, 
it  in  that  way,  and  I  am  of  opinion  it  ou§bt 
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not  to  be  argiied  in  that  way,  because,  to  bcT 
sure,  my  direction  to  the  jury  went  upon  the 
first  count;  the  jury's  verdict  was  found  upon 
the  first  count,  and  as  to  either  of  the  others 
they  never  were  considered,  and  therefore  it 
must  stand  or  fall  upon  the  first  count. 

That  first  point  is  totaUy  immaterial.  The 
second  and  tne  material  objection,  upon  which 
the  motion  for  a  new  trial  is  grounded,  is  an 
objection  to  the  sufficiency  of  evidence  to 
maintain  the  verdict,  that  is,  that  it  is  a  ver- 
dict against  evidence.  In  behalf  of  the  de- 
fendant,  they  contend  that  there  are  two  pro- 
positions averred  in  the  charge,  both  which 
must  necessarily  be  proved,  but  the  proof,  as 
to  both,  is  defective.  The  two  propositions 
are,  first,  that  tlie  ofiUce  of  accountant  was  a 
place  and  employment  of  great  trust  and 
confidence,  touching  the  making  up  the 
accounts  of  the*  paymaster,  and  the  adjust- 
ing and  settling  the  same  vrith  the  auditor 
or  the  imprest.  The  second  proposition 
is,  that  the  defendant,  contrary  to  the  duty 
of  his  office  and  employment,  knowingly, 
wickedly,  and  corruptly  withheld  and  con- 
cealed fron^  the  auditor  the  sums,  stated  in 
the  manner  in  which  they  are  stated  in  the 
information;  and,  most  undoubtedly,  both 
these  propositions  were  supporter!  by  evi- 
dence, or  the  verdict  is  not  sufficiently 
groimded. 

i^s  to  the  first,  it  b  denied  that  the  office 
of  accountant  is  proved  to  be  an  office  of  pub- 
lic trust  and  conndence  to  make  up,  prepare, 
and  settle  with  the  auditors  the  accounts  of 
the  paymaster :  it  is  allowed,  on  all  hands,  no 
money  passes  throueh  the  hands  of  the  ac- 
countant, therefore  his  stipend,  and  the  name 
of  his  office  and  employment,  show  that  his 
office  relates  to,  and  concerns  the  accounts  of 
others :  and  the  evidence  proved,  to  be  sure,  a 
great  many  other  accounts  to  which  his  office 
related;  there  is  no  written  constitution 
wliich  enumerates  the  various  branches  of  his 
duty ;  what  is  his  business,  then,  can  only  be 
learned  from  what  he  has  alwavs  done,  and 
been  considered  as  entitled  to  do  in  respect 
of  the  profit  arising  from  the  gratification  he 
may  receive,  or  what  he  is  bound  to  do  in 
respect  of  the  trouble.  Hughes,  the  deputy- 
auditor,  swears  that  they  always  send  their 
observations  upon  the  paymaster's  accounts, 
to  the  accountant  to  clear  them.  Upon  the 
20th  and  29nd  of  March,  1781,  the  defendant, 
upon  oath,  in  his  examination  before  the 
commissioners  of  accounts,  swears  that  he 
carries  on  and  makes  up  the  accounts  of  the 
paymasters  in  and  out  of  office.  Many  ob- 
servations Imve  been  made  upon  this,  some 
of  which  I  was  sorry  to  hear,  as  an  arraign- 
lucnt  of  the  commissioners  of  accounts,  under 
the  authority  civen  them  by  the  parliament, 
%o  ask  tlic  public  officers  what  their  business 
is ;  for  this  is  all  that  is  asked ;  it  happens 
the  q[uestions  are  not  taken  down,  so  it  is  a 
f  on  tinned  examination,  and  manit'cstly,  from 
ihc  ixUte  pi  ity  giving  an  {iccount  of.  his  qSicb 


to  the  commissioners ;  it  is  impossible  for  any - 
ingenuity  in  the  world  to  torture  it  into  » 
doubt;  ^  my  business  is  to  make  up  the  ac- 
*'  counts  of  paymasters  out  of  office,  as  well  as 
'  the  paymaster  in  office,'  and  it  is  impossible, 
notwithstanding  the  pains  that  were  taken,  to 
extort  any  other  meaning  for  it,  shows  that 
it  is  not  in  human  power  to  do  it.  In  oppo»- 
sition  to  this,  it  is  proved  that,  in  passing  Mr. 
Winnington's  and  lord  Chatham's  accounts, 
the  accountant  took  his  fees,  while  others  did 
the  business,  which  I  fear  is  too  often  the 
case  of  public  officers,  and  therefore  proves 
nothing ;  had  they  who  took  the  trouble,  re^ 
ceived  the  acc^iintant's  fees,  it  would  have 
been  material. 

Another  objection  made  is,  that  it  is  not  in 
the  power  of  tlie  accountant  to  settle  the  ac^ 
counts  with  the  auditor,  because  the  pay- 
master may  keep  the  books  to  himself  and 
lock  them  up;  that  would  have  been  a  de- 
fence, if  the  accountant  had  been  questioned 
for  not  passing  them ;  he  is  arraigned  for  not 
acting  honest^  in  that  part  which  it  was  in 
his  power  to  do ;  if  he  can  defend  himself  by- 
saying  I  could  not  do  it,  and  ^ves  proper, 
notice  of  that,  it  is  a  clear  justification  and 
defence ;  but  what  would  be  the  consequence 
to  the  public  if  the  paymaster  were  to  do- 
that?  The  moment  he  told  the  auditor  he- 
could  not  get  the  books,  thev  would  force  the 
paymaster  to  produce  them  by  lesal  process^ 

j  therefore  that  is  no  answer.  Bangnam  swears 

i  that  it  is  entirely,  as  he  believes,  at  the  option 
of  the  accountant,  whether  he  will  make  up 
the  accounts  of  the  paymaster  out  of  office ; 

I  if  it  is  at  his  option,  the  defendant  has  elected 
and  undertaken  it  from  the  year  1776,  when 
he  was  appointed  accountant ;  he  has  trans* 
acted  every  thing  which  has  been  done  with 
the  auditor  touchmg  the  paymaster ;  when  I 
say  '  the  paymaster,'  I  mean  those  accounts ; 
and  when  I  say  <  the  king,'  or  <  public,*  I 
mean  the  same  thing.  Touching  the  passing 
these  accounts,  there  is  no  eviaencfc  of  any 
thing  done  bv  Mr.  Powell,  notliing  was  \m 
for  Mr.  Powell  to  do  but  to  attest,  and  as  ac* 
countant  the  defendant  has  received  of  the 
public  money  2,650/.,  and  his  clerk  has  re- 
ceived 500/.,  craved^  profeuedly  and  expreufy 

for  the  accmintanif  cUrkt,  and  under  affieert 
employed  in  drawing  out  and  settling  tke»e  nc- 
counis  trilk  the  auditon  of' the  imprest  i  though, 

I  besides  this  S,650/.  naid  to  tne  accoimtant, 
and  500/.  to  his  clerk,  very  ^W  sums  are 
craved  for  upper  and  under  officers  in  the 
pay-office,  ot  every  denomination,  who  do 
nothing  at  all ;  }ret,  it  is  under  pretence  .of 
that  business,  which  is,  and  can  only  be  done 
by  the  accountant.  The  duty  of  that  capacity 
in  which  the  defendant  acted  is  yery  obvious; 
though  paid  by  the  public,  he  was  m  the  d^ 
ture  of  an  agent  to,  and  trustee  for  the  king 
and  the  paymaster ;  he  was  to  take  all  neces- 
sary pains  to  inform  himself^  and  being  in^ 
formed,  as  an  honest  man,  be  was  bound  to 
diebit  the  paymaster  with  cveiy  Just  charge^ 
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md  eive  hhn  CTe£t  for  every  just  allowance ; 
the  &8t  steps  he  must  have  taken,  if  he  did 
bis  dut^,  were  to  see  what  accounts  had  heen 
even  in,  and  what  had  been  done  upon 
Siem ;  to  peruse  the  pay-office  books  (he  could 
prepare  no  account  without  doing  that); 
ana  to  get  all  the  light  and  information 
he  could  from  Mr.  Powell,  who  had  heen  ac- 
countant before  him,  and  who  was  the  party 
accounting ;  if  he  did  so,  and  he  did  if  he 
acted  hunesUy  and  fairly,  then  he  saw  that 
ail  the  accounts,  eight  in  number,  had  been 
given  in ;  he  saw  Xnat  the  final  account  from 
the  95th  of  December  1764,  to  the  34th  of 
June  I705y  had  been  given  in  so  long  aeo  as 
the  1 1th  of  January,  1779 ;  he  saw  that  sJF  the 
acooants,  except  the  last,  had  been  attested ; 
he  saw — for  it  is  proved  they  were  visible  to 
be  seen, — he  saw  roanv  items  previously  en- 
tered in  the  pay-office  books,  amounting;  to  a 
lai^  sum,  with  which  the  paymaster  is  not 
charged ;  he  saw  that  these  articles  were  re- 
c^pts  prior  to  the  accounts  attested,  and  I 
have  already  told  vou  the  form  of  attestation, 

*  This  is  a  just  and  true  account,  according  to 

*  the  best  of  my  knowledge  and  belief    If 
Mr.  Powell  knew  of  those  items,  I  think  there 
is  no  justifying  his  attesting  the  prior  ac- 
counts ;  if  he  did  know,  and  nad  a  salvo  any 
thing  like  what  Mr.  Wilson  suggested  for  his 
attestation,  that  salvo  would  eoually  do  for 
attesting  the  last  account.     If  ttie  defendant 
made  this  discovery,  he  could  not  avoid  com- 
mumcating  it  to  Mr.  Powell  for  an  explanar 
tkm ;  it  is  impossible,  if  he  made  the  disco- 
veiy,  if  he  did  communicate  to  Powell,  and 
afterwards  withheld  the  discovery  from  the 
auditors,  consequently  from  the  lords  of  the 
treasury  and  the  parliament,  but  that  his  mo- 
tive must  be  corrupt     That  he  knew  of  the 
omisaions   and   studiously  concealed   them 
from  the  auditors  is  manifest;  for,  first,  if  he 
did  his  duly  and  looked  at  the  pay-office 
books,  he  knew  of  the  omission  soon  after  he 
was  inade  accountant;   many  years  passed 
and  nothing  was  done ;  at  last,  tne  account  is 
upon  the  point  of  being  closed,  and  upon  the 
15th  of  May,  1781,  a  memorial  is  given  in  for 
the  allowances,  by  Mr.  Powell,  suggesting 
that  the  whole  was  finished  and  closed,  ana 
the  order  of  the  lords  of  the  treasury  is  on  the 
Itt  of  September,  1781,  for  payment  of  all 
that  money,  which  was  received  by  each  of 
them  immediately  after. 

In  September,  October,  and  November 
1789,  the  deputy-auditors  often  attended  the 
defendant,  and  pressed  him  peremptorily,  to 
setlle  and  close  the  account;  the  defendant 
said  he  could  do  no  more  in  it,  which  was  a 
lepresentation  that  the  account  was  just  and 
true,  according  to  the  best  of  his  knowledge 
and  belief:  ns  referred  them  to  Mr.  Powell, 
with  whom  it  rested  to  do  the  last  act,  and 
finish  the  whole,  by  attesting  it.  If  he  knew 
sf  those  items  he  could  do  more,  because  he 
was  to  add  them  to  the  charge ;  the  account 
vas  fient  Jp  the  defendant  to  insert  two  items, 


one  of  900/..  and  the  other  400/.,  and  Co^ 
borne,  the  defendant's  clerk,  brought  back 
the  book  with  those  two  items  carried  int6 
the  balance,  though  not  inserted,  and  the  ba* 
lance  struck  in  penciled  figures,  68,000/.  odd 
money. 

The  defendant  did  not  examine  Mr.  Col- 
bome  to  explain  or  qualify  this  transaction ; 
and  as  it  stands,  it  is  not  an  omission,  it  is 
not  a  neglect,  but  a  gross  and  actual  deceit,  if 
the  defendant  knew  the  truth;  forthe  send- 
ing back  the  penciled  balance,  after  all  that 
had  passed,  was  a  solemn  averment  by  him, 
that  all  was  finished,  and  that  the  defendant 
knew  of  no  error,  no  item,  which  ought  to  be 
surcharged  or  falsified. 

The  book  of  accounts  was  returned,  to  have 
the  two  items  of  000/.  and  468/.  inserted : 
Upon  the  4th  of  January,  as  is  proved.  Col- 
home,  the  defendant's  clerk,  brought  back  the 
book  of  accounts,  with  the  pencued  balance 
effaced,  and  no  official  mark,  and  with  tlic 
items  of  surcharge  in  question,  to  the  amount 
of  48,799/.,  and  a  fraction ;  all  the  additional 
items  in  the  hand-writing  of  Colbome,  the 
defendant's  clerk ;  Colbome  is  not  examined 
to  explain  how,  or  when,  or  why  he  drew  out 
those  items,  and  inserted  them. 

Upon  the  15th  of  February,  1783.  the  de- 
fendant, in  his  examination  before  the  lords 
of  the  treasury,  owned  that  he  was  perfectly 
apprized  of  those  additional  articles,  long  pre* 
vious  to  the  penciled  balance  bein^  drawn 
out;  and  makes  no  excuse  in  respect  of  his 
not  having  full  information  for  many  years 
before ;  he  admitted,  likewise,  he  knew  it  was 
his  duty  to  take  care  that  all  the  articles  to 
charge  were  included :  he  makes  no  excuse, 
but  that  he  left  all  to  Powell.  Now, .  sup- 
posing him  to  have  knowingly  deceived  and 
misled  the  auditor,  consequently  the  lords  of 
the  treasury  and  the  parliament^  with  this 
concealment,  which  is  a  material  circum- 
stance, the  motive  with  which  it  is  done,  upon 
the  evidence,  could  only  be  with  a  view  to 
defraud  the  king,  either  of  the  whol^  sum,  or 
of  the  interest  durins  the  time  which  it 
would  be  concealed ;  if  upon  the  same  salvo 
which  warranted  Mr.  Powell's  attestine  the 
prior  account,  he .  had  actually  attested  the 
last,  the  whole  sum  omitted  might  have  been 
lost,  but  if  that  never  was  intended,  the 
mqney  not  brought  in  lay  dead,  in  respect  to 
the  public,  while  money  was  borrowed  by  tho 
public  at  high  interest,  for  the  public  service. 

Universatiy  at  the  common  law,  when  a 
large  balance  appears  due  to  the  Crown, 
though  the  account  is  not  finally  closed  the 
lords  of  the  treasury  may  call  for  the  whole 
or  part,  and  inforce  the  payment  of  it,  so  far 
as  the  court  of  exchequer  should  think  proper 
to  be  paid ;  but  the  situation  at  Uiat  time 
of  a  great  part  of  it,  was  very  particular,  for 
an  act  passed  in  the  year  1780, — long  before 
these  material  facts  happened,  which  I  have 
been  stating,  which  were  at  the  end  of  1788, 
— an  act  passed,  the  jSOth  of  his  pccsent 
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majesty,  c.  54,  for  appointing  commissioners 
of  accounts,  who,  among  other  things,  were 
to  report  what  balances  were  in  the  hands  of 
accountants  which  might  be  applied  to  the 
public  service;  another  act  passed  in  the 
year  1781,  the  21st  Geo.  Sd,  c.  48,  reciting 
the  report  from  the  commissioners,  slating 
many  balances,  and  among  them  the  balance 
which  appeared  in  the  hands  of  Mr.  Powell, 
and  ordenng  it  to  be  paid  into  the  exchequer 
.on  or  before  the  24th  of  October  1781,  and 
to  be  applied  to  the  public  service,  this  was 
to  be  paid  on  or  before  the  24th  of  October 
1781,  and  it  is  very  remarkable,  that  upon 
the  2Snd  of  March  1781,  the  defendant,  in 
his  examination  before  the  commbsioners  of 
accounts,  told  them  the  only  obstacle  to  the 
final  adjustment  of  Mr.  Powell's  account, 
was  a  dispute  relative  to  the  balance  in  the  , 
hands  of  Paris  Taylor,  one  of  his  deputies, 
which  was  an  allowance  claimed  by  Powell, 
and  therefore  was  so  &r  in  his  favour,  and 
yet  at  this  time  he  knew  there  remained  a 
great  sum  not  brought  in,  which  would  in- 
crease the  balance  considerably  in  his  hand^ 
and  knew  of  this  act  under  which  the  com- 
missioners acted,  and  the  purpose  for  which 
they  acted.  Upon  the  whole,  I  think  there 
can  be  no  doubt  but  that  the  jury  had  suf- 
ficient evidence  to  warrant  the  conclusion 
they  have  drawn  by  their  verdict,  as  to  both 
those  material  propositions. 

What  remains  is  the  motion  in  arrest  of 
judgment,  and  that  comes  properly  after  con- 
sidering the  objections  to  the  verdict,  be- 
cause in  arguing  the  motion  in  arrest  of  judg- 
ment, we  must  taike  the  facts  charged  in  the 
indictment,  and  found  by  the  verdict  to  be 
true ;  therefore  we  must  find  the  two  pro- 
positions that  I  particularly  stated,   to  be 
true ;  the  objection  then  is,  that  at  most  this 
amounts  to  a  breach  of  trust,  a  concealment, 
a  firaud  of  a  pecuniaiy  nature,  which  is  a 
civil  iiyury,  and  therefore  not  indictable; 
that  he  b  accountable, — an  agent,  a  trustee 
that  embezzles  money,  or  by  neglect  sufTers 
it  to  be   lost,  is   accountable, — for  a  civil 
iiB^ury,  and  not  for  a  public  offence;  and 
farther,  they  add  that  there  is  no  precedent 
exactly  the  same.    The  law  does  not  consist 
in  particular  instances,  thoush  it  is  explained 
by  particular  instances  and  rules,  but  the 
law  consists  of  principles  which  govern  spe- 
cific and  individual  cases,  as  they  happen  to 
arise.    Now,  there  are  two  principles  which 
seem  to  me  clearly  applicable  to  this  prosecu- 
tion ;    the  first  I  wilt  venture  to  lay  down  is, 
that  if  a  man  accepts  an  office  of  trust  and  con- 
fidence, concerning  the  public,  especially  when 
it  is  attended  with  profit,  he  is  answerable  to 
the  king  for  his  execution  of  that  office ;  and 
he  can  only  answer  to  the  king  in  a  criminal 
prosecution,  for  the  king  cannot  otherwise 
punish  hb  mbbehaviour,  in  acting  contrary 
to  the  duty  of  hb  office,  and  that  this  holds 
equally  by  whomsoever  or  howsoever  he  is  ap- 
pointed to  the  officei  by  whomsoever  the  office 


is  given.  There  are  many  offices  of  a  public 
nature  that  concern,  in  various  ways,  the 
whole  kingdom  and  the  king  as  the  executive 
part  of  the  constitution,  which  are  not  given 
directly  by  the  king,  and  not  given  by  letters 
patent ;  many  that  have  the  grants  of  offices; 
the  lord  steward  has  the  grant  of  the  judge  of 
the  marshalsea ;  the  lordchancelldr  appoints 
the  masters  in  chancery,  and  I  have  the  ap«> 
pointmcnt  of  a  great  many  officers  belonging 
to  thb  court;  and  tliere  is  a  precedent  ia 
Vidian's  Entries,*  an  information  against  the 
cuitoi  brevium  for  so  negligently  keeping  the 
records  of  the  court,  ti^t  one  of  them  was 
lost ;  had  that  been  the  steward  of  a  manor, 
who  had  lost  one  of  his  lord's  rolls,  an  actioQ 
would  have  laid;  but  the  duty  of^  this  office 
concerning  the  public,  it  was  a  matter  of  aa 
information,  and  )ret  the  office  was  appointed 
by  the  chief  justice,  not  constituted  by  the 
king. 

There  is  another  principle  too,  which  I 
think  applicable  to  this  prosecution,  and  that 
is  this ;  where  there  is  a  breach  of  trust,  a 
fraud,  or  an  imposition  in  a  subject  concern* 
ing  the  public,  which,  as  between  subject  and 
subject,  would  only  be  actionable  by  a  civil 
action,  yet  as  that  concerns  the  king  and  the 
public  (I  use  them  as  synonimous  terms),  it 
IS  indictable;  that  b  another  principle  of 
which  you  will  make  the  application  to  the 
present  case,  without  my  losing  time  in  doing 
It.  And  there  are  some  authorities;  Uiough 
I  should  think  the  principle  so  essential  to 
the  exbtence  of  the  counUy  and  the  consti* 
tution,  that,  without  any  authority,  I  may 
fairly  say  the  constitution  would  not  exist 
without  It,— but  I  think  there  are  authorities 
that  support  that  principle.  So  long  ago  as 
the  reign  of  Edward  the  3d,  it  was  taken  to 
be  dear  that  an  indictment  would  lie  for  aa 
omission  or  concealment  of  a  pecuniary 
nature,  to  the  prejudice  of  the  king ;  and 
therefore,  that  in  27  Assbe,  Placito  17,  it  was 

Presented  that  such  and  such  had  levied  a 
undred  marks  of  the  county  for  the  array 
of  certain  archers,  which  money  had  never 
come  to  the  profit  of  the  king;  had  thb  beea 
between  subject  and  subject  it  would  have 
been  an  action  for  money  had  and  received ; 
that  would  have  been  no  crime,  but  barely 
keeping  the  money  in  hb  ovm  hands  which 
belonged  to  another;  but  concerning  the 
public,— concerning  the  king, — so  long  ago 
as  the  rei^  of  Edward  the  3nL  it  was  held 
to  be  indictable.  In  first  Rolle's  Reports^ 
folio  8,t  lord  Coke  says,  that  either  the  col- 
lector for  murage  or  any  other,  who  collects 

*  See  the  information  against  Pagitt,  this 
custot  brevium, — Vidian*s  Entries,  213. 
t  The  following  is  the  passage  referred  to  t 
'  Et  si  cest  corporation,  ou  le  collector  pur 
'  murage,  ou  ascun  auter  que  collect  ascun 
'  chose  prd  bono  publico^  si  il  ne  ceo  imploie 
^  accordantment  il  poet  estre  indie tc,  come 
'  est  en  27  Ass.  car  la  fuil  deniers  coiiectes  a 


157] 


Jhr  a  Misdimeanor, 


A.  D.  1783. 


[15g 


uiy  thing  pro  bono  publico,  if  he  does  not 
apply  it  accordingly,  he  may  ^  indicted; 
ana  refers  to  that  which  I  have  just  stated 
from  97  Assize ;  the  distinction  is  very  clearly 
taken  too  in  2d  Hawisins,  c.  25,  §  4 ;  he  says 
in  these  words,  *  all  kinds  of  inferior  crimes 
'  of  .a  public  nature,  as  misprisions,  and  all 
'  other  contempts,  all  disturbances  of  the 
•'peace,  all  oppressions,  and  all  other  mis- 
'  deni^inors  ivhat«ocver,  of  a  public  evil  ex- 
'  ample,  against  the  common  law,  may  be 

*  indicted ;'  now  I  quote  that  for  these  words 
that  follow : — *  but  no  injivies  of  a  private 

*  nature,  unless  they  some  way  concern  the 
'  king/  In  6  Modern,  folio  96,  the  court 
says :  '  If  a  man  be  made  an  officer  by  act  of 

*  parliament,  and  misbehave  himsell  in  his 
'office,  he  is  indictable  for  it  at  common 
'  law ;  and  any  public  officer,  is  indictable 
'  for  misbehaviour  in  his  office,'  and  there  is 
no  doubt  but  at  all  times,  more  especially  in 
this,  they  whose  offices  give  them  such  power 
over  tlie  public  revenue,  the  public  are 
extremely  mtercsted  in;  therefore  I  am  of 
opinion,  that  the  crime  found  by  the  jury  is 
an  indictable  offisnce. 

Mr.  Justice  Willes,  I  am  of  the  same  opi- 
nion as  to  both  points;  about  a  new  trial,  and 
an  arrest  of  judpnent. 

Mr.  Justice  BuUer,  My  lord  has  entered 
io  fully  into  it,  that  it  is  impossible  to  add 
any  thing  to  what  he  has  said ;  therefore,  I 
shall  only  enter  ray  assent  to  every  thing  that 
has  fallen  from  his  lordship. 

Mr.  Justice  TTt/Zes.  Charles  Bembridge ; — 
Amidst  the  various  frauds  and  corruptions 
which  have  crept  into  moist  of  the  public 
offices  in  this  country,  and  which  have  long 
preyed  upon  the  vitals  of  our  constitution,  you 
are*  the  only  delinquent  of  this  sort,  within 
my  memory,  since  Peter  Leheup  was  brought 
i^>  to  receive  the  judgment  of  this  Court, 
—a  court,  where  neither  favour  nor  interest 
can  protect  you ;  but  where  punishment  will 
be  impartially  inflicted,  according  to  every 
man's  demerit ;  and  I  am  sure,  in  this  age  of 
reformation,  when  public  economy  and  fru- 
olity  can  alone  save  this  impoverisned  state ; 
&ere.  is  no  honest  man  who  would  wish  to 
acreen  an  officer  of  public  trust,  who  has  be- 
trayed his  duty,  by  endeavouring  to  defraud 
his  king  and  country ;  examples  become  ne- 
cessary, pro  sahUe  reipublica.  It  is  not  in  the 
power  even  of  this  supreme  Court  of  criminal 
jurisdiction,  considermg  the  venality  of  the 
times,  to  cleanse  the  Augean  stable,  and 
therefore  our  only  consolation  must  be  *  est 
'  aliquod  produ*e  tenus  si  non  datur  ultra.' 

And  now,  vidthout  stating  the  precise  formal 
charges  of  the  information,  I  will  give  you  the 
substance  of  them : — ^The  information  alleges 
that  you  as  accountant  were  invested  with  an 
office  of  great  public  trust  and  confidence; 

'  liimish  archers,  et  collector  indicte  pur 
'  conversion  de  ceo  al  son  use  demesne/ 


and  that  it  was  your  duty,  in  that  employment^ 
to  settle  the  accounts  of  the  paymaster,  and  to 
state  them  with  integrity  to  the  auditor  of 
the  imprest ;  in  the  execution  of  which  duty, 
you  were  to  take  care  that  no  articles  of  charge 
were  omitted  to  the  detriment  of  the  state. 
The  declaration  farther  alleges,  that  you  were 
called  upon  by  the  auditor  of  the  imprest, 
to  execute  with  fidelity  this  important  trust, 
and  to  disclose  and  make  known  to  him  an/ 
charges  against  lord  Holland*s  representative, 
which  ought  to  have  been  inserted  in  this  aoh* 
count;  but  that  you  with  an  intent  to  defraud 
the  king,  did  wilfully,  knowingly,  and  cor- 
ruptly neglect  and  refuse  to  discover  and  make 
known  the  same,  and  did  permit  und  sufi^r 
lord  Sondes,  one  of  the  auditors,  to  p^ceed 
to  close  the  final  accounts,  without  bringing 
in  the  several  articles  according  to  the  r«3 
truth:  .lord  Sondes  did  actually  proceed  to 
close  the  final  account,  by  sending  this  im- 
perfect account  of  yours  into  the  treasury. 

That  it  was  the  duty  of  your  office,  as  ac- 
countant, to  settle  the  paymaster's  balance, 
you  have,  in  your  examination  before  the 
commissioners  of  accounts,  and  afterwards 
before  the  treasury,  on  the  15th  of  February 
1783,  admitted.  This  examination  at  the 
treasury,  the  counsel  have  compared  to  a 
court  of  inquisition  or  star-chamber;  but 
surely  the  treasury,  without  this  severe  and 
ill-founded  reflection,  had  a  right  to  inquire 
into  the  conduct  of  one  of  their  officers. 
Evidence  indeed  was  given  that,  in  two  in- 
stances, the  ex-paymaster's  accounts  were 
passed  without  your  assistance,  though  you 
acknowledge  it  was  your  duty,  when  called 
upon,  to  do  it.  Mr.  Bangham,  however, 
seems  to  think  it  was  at  your  own  option  whe- 
ther you  would  make  up  the  accounts  of  ex- 
paymasters,  or  not ;  but  it  is  admitted  that  whe- 
ther you  were  concerned  yourself  in  passing 
the  accounts  or  not,  that  there  was  a  fee  due 
to  ynu  as  accountant;  if  the  fees  were  not 
optional,  but  must  be  paid  on  the  part  of  the 
public^  your  duly,  as  receiving  it,  ought  ne- 
cessanly  to  be  performed,  and  was  not  at 
your  own  option. 

Lord  Holland's  accounts  were  immediately 
under  your  care,  and  deserved  a  more  than 
ordinary  attention,  as  your  superior  officer 
Mr.  Powell,  the  cashier,  was,  as  lord  Hol- 
land's acting  executor,  the  person  accounting. 
You  were  peremptorily  called  upon  to  take 
care  that  no  charges  were  omitted ;  but,  in- 
stead of  complying  with  the  auditor's  earnest 
requisition,  you  referred  him  to  Mr.  Powell, 
whose  interest  it  was  to  conceal  the  truth,  or 
at  least  to  delay  the  paying  in  the  real  ba- 
lance. As  to  the  allegation  that  yo«i  did  this 
with  a  view  to  cheat  and  defraud  the  kin^  I 
will  endeavour  to  explain  the  meaning  ofit; 
by  the  21st  of  the  present  king,  chap.  48,  it 
appears  that  the  commissioners  of  accounts 
had  reported  that  there  remained  at  that 
time,  in  Powell's  hands,  as  executor  to  lord 
Holland,  a  balanco  of  250^466/.  2s.  4d.;  and 


im 
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the  act  directs  that  so  much  of  the  balance  of 
SAich  money  as  remained  unappHed,  should  be 
paid  into  the  excheauer,  on  or  before  the  S4th 
of  October,  1781 ;  tnese  accounts,  which  un- 
der that  act  of  parliament,  ought  to  have  been 
pass^,  and  the  balance  paid  on  or  before  the 
24th  of  October,  17B1,  were  not  delivered  in 
till  the  27th  of  October,  1783 ;  and,  by  various 
arts  and  subterfuges,  the  real  balance  was 
not  disclosed  till  the  4th  of  January^  178S ; 
durins  all  which  time,  Mr.  Powell  availed 
himself  of  the  interest  and  profits  of  1 16,000/., 
of  which  the  public  was  aefirauded.  Can  it 
be  said,  that  was  not  a  fraud  on  the  Crown  ? 
Vou  were  privy  to  this  cheat,  and  were  at 
least  a  principal  in  the  second  degree :  what 
ahare  you  had  in  the  plunder  is  best  known 
to  yourself;  but  the  Court  cannot  suppose 
you  were  weak  enough  to  be  concerned  in  so 
gross  a  fraud  without  receiving  some  private 
advantage  from  it. 

In  one  respect,  your  conduct  was  more 
criminal  than  Mr.  Powell's,  because,  to  an 
act  of  notorious  dishonesty,  you  super^added 
a  breach  of  trust :  that  you  did  this  wilfully 
there  can  be  no  doubt,  as  the  accounts  lay 
open  in  the  office,  and  were  obvious  to  every 
clerk's  inspection  in  the  office,  and  you  your- 
self acknowledged  to  Mr.  Rose,  that  you  were 
perfectly  appri^  of  each  article. 

The  jury  nave  likewise  found  that  you  did 
it  corruptly,  and  we  think  there  is  evidence 
sufficient  to  support  that  part  of  the  charge; 
the  error,  though  I  ought  not  to  call  it  so, 
was  not  an  omission  of  a  few  small  articles, 
or  one  gross  sum,  but  a  variety  of  charges,  at 
different  times,  amounting  to  48,799/.,  so  that 
there  was  an  omission  of  half,  and  near  a 
third,  of  the  balance  that  was  delivered  in. 
Was  this  a  little  peccadillo?  In  the  execution 
of  your  office,  in  my  opinion  also,  the  deliver- 
ing in  a  penciled  balance,  which  could  be 
afterwards  easily  obliterated,  was  a  proof  of  a 
fraudulent  intention ;  and  yet,  for  want  of  a 
better,  the  account,  in  this  imperfect  state^ 
was  sent  by  the  auditor  to  the  treasury. 

'Negligence  you  cannot  plead,  after  having 
b6en  so  often  earnestly  requested  to  do  your 
duty.  Ignorance  is  a  plea  equally  false,  as 
the  fact  of  concealment  was  so  notorious ;  and 
when  the  account  was  afterwards  carried  in, 
the  penciled  balance  was  rubbed  out,  and  the 
additional  articles  inserted  in  your  own  clerk 
Coiborne's  hand-writing ;  and  this  account,  at 
the  end  of  the  transactions,  was  clandestinely 
given  in  to  the  auditors  office,  and  given  to 
one  of  the  clerks,  in  order,  if  iK>ssible,  that  it 
might  escape  notice.  Your  collusion  and  con- 


federacy with  Powell,  in  this  iniquitous  busi 
ness,  is  self-evident  and  beyond  a  possibility 
of  doubt ;  and  what  aggravates  your  crime  is, 
that  you  received  as  your  share  for  examining 
this  account,  3,600/.;  whereas  you  were  at 
that  time  in  league  with  the  defaulter  to  con* 
ceal  his  omissions.  '■ 

And  now,  I  cannot  help  lamenting  the  un- 
happy state  of  this  country,  that  m  these 
times  of  necessity  and  public  distress,  the 
passing  the  accounts  of  a  paymaster  should 
cost  the  state,  in  fees  paid  to  its  officers,  the  - 
enormous  sum  of  14,900/.,  as  appears  by  the 
warrant  read.  The  right  to  these  extravagant 
fees  ought  to  be,  and  I  hope  will  be  hereafter^ 
a  subject  of  narliamentary  inquiry. 

Your  sooa  character,  as  proved  b^  several 
respectable  witnesses,  has  been  mentioned  by 
your  counsel  as  a  ground  for  mitigating  your  - 
punishment :  in  a  doubtful  case,  a  good  char 
racier  ^ill  have  some  weight  with  the  Court, . 
but  in  so  clear  a  conviction  as  yours,  it  can 
be  of  no  avail.  What  remains  for  me,  there- 
fore, is  only  the  irksome  task,  which  falls  to 
my  lot,  ot  passing  sentence  upon  you;  and 
the  judgment  of  the  Court  is — ^fnat  you^ 
Charles  Bembridge,  be  committed  to  the  cus- 
todv  of  the  marshal  for  six  calendar  months^ 
and  that  you  pay  a  fine  of  3,650/.;  andjthat 
you  be  imprisoned  till  you  pay  your  fine. 


The  proceedings  against   Messrs.  Powell 

and  Bembridge  occasioned  much  animated 
discussion  in  the  House  of  Commons,  in 
which  Mr.  Burke  warmly  supported  the 
accused.  See  the  New  Pari.  Histoiy,  Vol, 
XXIII.  pp.  801  et  seq.  900  et  uq.  The  com- 
passion which  on  these  and  all  other  occasions 
was  manifested  b^  Mr.  Burke  for  the  suffer- 
ings of  those  public  delinquents,  the  zeal  with 
which  he  advocated  their  cause,  and  the  eager- 
ness with  which  he  endeavoured  to  extenuate 
their  criminality,  have  received  severe  repre^ 
hension,  and  m  particular  when  contrasted 
with  his  subsequent  conduct  in  the  prosecu- 
tion of  Mr.  Hastings. 

Respecting  the  office  of  paymaster-general 
of  the  forces,  see  the  debates  on  the  bdls  ^r 
regulating  that  office,  23  New  Pari.  Hist, 
pp.  134.  988. 


I  regret  that  the  report  of  sir  Thomas 
Davenport's  argument,  p.  186,  et  uq.  is  not 
more  intelligible ;  perhaps^  however,  tiie  con- 
fiision  observable  therein  is  not  wholly  to  be 
imputed  to  the  Short  Hand  Writer. 
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569.  P^oceediDgs  against  Phiop  Lord  Viscount  Stranqjtord  for 
acting  criminally  and  corruptly  as  a  Lord  of  Parliament 
in  Ireland:  34  George  IIL  a.  d.  1784.  [Journals  of. 
Lords  and  Commons  in  Ireland^  and  Statute  Book  of  Ireland.]) 


XT  appears  by  the  journal  of  the  House  of 
Itords  in  Ireland,  that  a  writ  of  error  from  the 
Court  of  King's-benchy  in  a  cause  wherein 
Oustavus  Hume,  esq.  was  plaintiff  in  error, 
and  William  Burton,  esq.  was  defendant  in 
error,  bad  for  some  time  been  depending  in 
that  House. 

On  Fridav,  the  5th  day  of  March,  1784, 
oMmsel  in  the  cause  having  been  on  that  day, 
as  well  as  on  preceding  days,  heard  upon  the 
case,  the  two  fqllowine  questions  were  put 
to  the  judges : — 1st.  Whether  in  a  case  where 
fbe  vouchee  in  a  common  recovery  appears 
by  attorney,  the  caption  of  the  warrant 
01  attorney,  appointing  such  attorney,  ap« 
pearing  upon  the  record  to  be  taken  by  the 
ditef  justice  of  the  Common  pleas  out  of 
Court,  be  conclusive  evidence  of  the  capacity 
of  such  vouchee,  as  to  the  soundness  of  his 
mind,  to  make  such  attorney  and  suffer  such 
XEcoveiy? 

2nd.  Whether  upon  the  face  of  the  record 
which  was  before  the  Court  of  King's-bench, 
<vn  the  issue  joined  between  the  plamliff  and 
the  defendant  in  error,  as  sent  to  and  now  be- 
fore this  House  on  the  present  writ  of  error, 
there  be  any  and  what  matter,  which  in  law 
was  conclusive  evidence  in  favour  of  the  de- 
feixlant  in  error,  so  as  to  preclude  the  plain- 
tiff'from  giving  the  evidence  offered  in  the 
Court  of  King's-bench  ? — And  the  judges  were 
ordered  to  give  their  opinions  on  the  same 
upon  Friday  next,  the  twelfth. 

On  which  day  the  lord  chief  justice  of  the 
cooraion  pleas  acquainted  the  House,  that 
the  ^dges  were  not  prepared  to  give  their 
opimons  upon  the  questions  ordered  to  be 
to  them  on  Friday  last,  and  that  they  desired 
farther  time  might  be  allowed  them,  for 
£;!ving  their  opinions  upon  the  said  questions. 

Whereupon  it  was  ordered,  that  ttie  consi- 
deration of  the  said  cause  be  adjourned  till 
Tuesday  next,  and  that  the  judges  do  then 
give  their  opinions  upon  the  said  questions. 

On  which  day  the  lord  chancellor  acquainted 
the  House  that  the  lord  chief  justice  of  the 
common  pleas  had  informed  him,  that  the 
judges  differed  in  their  opinions,  on  the  ques- 
tions proposed  to  them. 

Whereupon  it  was  ordered,  that  the  judges 
do  dehver  their  opinions  seriatim,  with  their 
reasons,  which  was  accordingly  done  on  the 
16th,  17th,  and  18th  of  the  same  month. 
Mr.  Justice  Crookshank,  Mr.  Baron  Metge, 
Mr.  Justice  Kelly,  Mr.  Baron  Hamilton,  Mr. 
Baron  Power,  and  the  lord  chief  baron  of  the 
Court  of  exchequer  delivered  their  opinions 
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upon  both  queations  in  the  negative,  assign- 
ing their  reasons.  Mr.  Justice  Hellens  de- 
livered his  opinion,  that  the  caption  of  the* 
warrant,  as  stated  in  the  first  question,  is  con- 
clusive evidence  of  the  capacity  of  the 
vouchee,  assigning  his  reasons.  The  lord 
chief  justice  of  the  Common  pleas  delivered 
his  opinion  upon  both  questions  in  the  affir- 
mative, and  gave  his  reasons.  The  farther 
consideration  of  the  cause  was  adjourned 
until  Thursday  next,  the  S.5th  of  March.  On 
Wednesday,  the  twenty-fourth,  a  motion  be- 
ing marie  to  reverse  the  judgment  of  the 
Court  of  KingVbench,  to  set  aside  the  ver- 
dict mentioned  in  the  record  to  have  been 
given  in  that  Court^  and  that  the  parties  may 
proceed  to  a  new  trial  on  the  issue  before  the 
Court  of  Ktng's-bench, 

A  lone  debate  arose  thereupon,  and  the 
question  being  put. 

The  House  divided:  and  the  lord  vis- 
count Enniskillen  reported,  that  the  contents 
before  the  bar  were  lii;  and  the  nonrcontents 
in  the  House  were  15. 

It  was  resolved  in  the  affirmative. 


R.  Dublin 
Char.  Cashel 
J.  D.  Tuam 
Shannon 
Bective 
Mount  Cashel 
Ranelagh 


Dissentient. 

Famham 

Clifden 

G.  L.  Kilmore 

R.  Cloyne 

Longford 

GosH>rd 

Muskerry 


Then  the  following  order  and  judgment 
was  made : — 

Whereas,  by  virtue  of  his  majesty^s  writ 
of  error,  returnable  into  tlie  House  of  Lords 
in  parliament  assembled,  a  record  of  the 
Court  of  KingVbench  was  brought  into  this 
House  on  the  1 1th  day  of  November  last, 
wherein  Gustavus  Hume,  esq.  is  plaintiff,  ana 
William  Burton,  esq.  is  defendant;  and  coun- 
sel having  been  heard  on  the  27  th  of  Februaxy 
last,  1st,  S2nd,  and  5th  days  of  March  instant, 
to  argue  the  errors  assigned  upon  the  said 
writ  of  error;  and  the  judges  who  were  or-* 
dered  to  attend,  having  been  heard  ieriatim, 
as  well  on  the  16  th,  17  th,  and  18th  days  of 
this  instant  March,  to  deliver  their  opinions, 
with  their  reasons,  upon  two  questions  of 
law,  to  them  proposed,  and  due  consideration 
had  of  what  was  offered  on  either  side  in  this 
cause  : 

It  is  hereby  ordered  and  adjudged  by  the 
Lords  spiritual  and  temporal,  m  parliament 
assembled,  that  the  said  judgment  giveu  in 
the  Court  of  King'S'bencb  be,  and  tpe  samo 
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is  hereby  reversed;  and  tha^t  he  verdict,  &c. 
be  set  aside,  and  annulled.  And  it  is  further 
ordered,  that  the  parties  do  proceed  to  a 
new  trial,  upon  the  issue  joined  between 
them,  as  in  the  said  record,  and  that  the 
fiaid  Court  do  proceed  therein  according  to 
law,  and  that  the  record  be  remitted. 

The  tenour  of  the  judgment  to  be  affixed 
to  the  transcript  to  be  remitted,  is  as  follows, 
viz. 

At  which  day,  before  the  said  parliament 
stfdresaid,  at  Dublin  aforesaid,  came  the  par- 
ties aforesaid,  by  their  attomies  aforesaid; 
whereupon  the  said  Court  of  Parliament,  hav- 
ing seen  and  fully  understood  all  and  singular 
the  premises,  and  having  diligently  examined 
and  mspected  the  said  verdict  of  the  s^d  ju- 
rors, the  judgment  thereupon  given,  and  the 
said  bill  of  exceptions,  under  the  seals  of  said 
justices  of  our  said  lord  the  king,  before  the 
King  himself,  and  also  the  causes  and  matters 
above  assigned  in  the  said  Court  of  Parlia^ 
pient  for  errors,  by  the  said  Gustavus  Hume, 
in  this,  that  the  chief  justice,  and  justices  of 
our  lord  the  king,  before  the  king  himself, 
upon  the  trial  at  the  bar  of  the  Court  of 
Kin^s-bench  to  the  jury  there  sworn  to  try 
^e  issue  joined  between  the  said  Gustavus 
Hume  and  the  said  William  Burton,  declared 
and  delivered  their  opinion  to  the  said  jury, 
ui)on  the  said  trial,  that  the  evidence  in  the 
said  bill  of  exceptions  mentioned  and  offered 
to  be  given  in  behalf  of  the  said  Gustavus 
Huine,  ta  prove  the  facts  in  issue  aforesaid, 
was  illegal  and  inadmissible  evidence  to  go 
before  ^e  said  jury ;  and  declared  that  the 
record  referred  to  and  mentioned  in  the  said 
bill  of  exceptions,  and  brought  here  before 
our  lord  the  king,  and  the  lords  spiritual  and 
temporal,  upon  the  writ  of  error  by  the  said 
Gustavus  Hume  against  the  said  William  Bur- 
ton, and  now  remaining  in  the  Court  here, 
was  conclusive  evidence  to  the  jury,  to  find  a 
verdict  for  the  defendant;  and  the  chief  jus- 
tice and  justices  of  the  said  Court  aforessud 
accordingly  directed  the  said  jury  to  find 
a  verdict  for  the  defendant;  and  accord- 
ing to  the  said  direction,  the  said  juiy  found 
a  verdict  for  the  defendant ;  without  any  evi- 
dence whatsoever,  save  the  said  record,  it  ap- 
pears unto  the  said  Court  of  parliament,  that 
the  said  verdict  of  tlie  said  jurors  ought  to 
be  set  aside  and  annulled,  and  that  the  judg- 
ment thereupon  given  is  erroneous,  and  that 
in  the  record  and  process  aforesaid,  and  also 
in  giving  the  aforesaid  judgment,  there  is 
manifest  error;  therefore  it  is  considered  by 
the  same  Court  of  parliament  aforesaid,  that 
the  verdict  of  tlie  said  jurors  be  vacated  and 
annulled ;  and  that  the  judgment  aforesaid, 
for  the  errors  aforesaid,  being  in  the  record 
and  process  aforesaid,  be  reversed,  annulled, 
and  altogether  held  for  nought,  and  that  the 
aaid  Gustavus  Hume  be  restored  to  every 
thing  he  hath  lost  on  occasion  of  the  judg- 
ment aforesaid.  And  it  is  ft^ther  cousidercS, 


that  the  said  parties  do  proceed  to  a  new- 
trial  of  the  issue  joined  be  tween  them,  in  the- 
said  Court  of  our  lord  the  king,  before  the 
king  himself ;  and  that  the  ssdd  Court  do 
therein  according  to  lai^ ;  and  the  aforesaid 
record,  and  also  the  .process  had  in  the  said- 
Court  of  Parliament  on  the  premises,  by  the 
said  Court  of  Parliament  are  sent  back  to  the 
said  Court  of  the  «aid  lord  the  kine,  before 
the  kuig  himself,  at  Dublin  aforesud,  to  pro- 
ceed thereupon,  and  do  therein  what  to  law 
and  justice  may  appertain. 

Ordered,  that  lord  viscount  Strangford  do 
attend  at  his  place  in  this  House  on  Friday- 
next. 

Ordered,  that  George  Rochfort,  esq.  do  at- 
tend this  House  on  Friday  next. 

On  Friday,  the  26th  March,  James  Cony 
being  by  oraer  called  in,  was  sworn  at  the  bar; 
and  bemg  examined,  proved  the  service  or 
the  order  of  this  House  of  Wednesday  last 
on  lord  vise.  Strangford,  to  attend  in  his  place. 

The  Lord  Chancellor  acquainted  the  House 
that  he  had  received  a  letter  to  excuse  his 
attendance  for  a  few  days. 

Ordered,  that  lord  viscount  Strangford  do 
attend  at  his  place  in  this  House  on  this  day 
se'nnight. 

Ordered,  that  George  Rochfort  esq.,  do 
attend  this  House  on  this  day  se'nnighu 

On  Friday,  April  ^nd,  the  lord  chancellor 
acquainted  the  Ilouse,  that  he  had  received 
a  letter  from  lord  viscount  Strangford,  in- 
forming him  of  his  being  unwell ;  whereupon 
it  was  ordered  that  Dr.  William  Ilarvey,  and 
Geo.  Rochfort,  esq.  should  attend  the  House 
on  the  morrow,  between  three  and  four  o'clock. 

And  accordingly  on  Saturday  the  third. 
Dr.  William  Harvey,  attending,  was  called  in 
and  sworn  at  the  bar,  and  proved  that  lord 
viscount  Strangford  had  the  gout  in  his 
stomach  on  the  31st  day  of  March  last,  and 
was  not  able  to  attend  at  his  place  in  the 
House. 

Thereupon  it  was  ordered  that  lord  viscount 
Strangford  should  attend  at  his  place  in  the 
House  on  Wednesday  next  the  seventh,  and 
that  George  Rochfort  should  attend  the  House 
on  the  same  day. 

On  that  day  a  letter  directed  to  Williain 
Watts  Gayer,  esq.,  Clerk's-office,  House  of 
Lords,  signed,  '<  atrangford,'^  being  read'  as 
follows,  v'lz. 

'  South-Hill^  7  April,  1784. 

'  Sir ;  The  annexed  memorial,  submitted 
^  to  the  Lords  spiritual  and  temporal,  could 
'  n.ot,  in  my  poor  opinion,  be  addressed  with 
^  propriety  to  any  mdividual  peer.  Unfortu- 
^  nately  my  wretched  state  of  health  prevents 
'  searching  the  journals,  where  probably  pre- 
^  cedents  might  be  found.  Clear  I  am  that 
'  in  your  omcial  department  of  clerk  to  the 
'  House  of  Lords,  every  paper  transmitted  to 
'  your  care  is  to  be  delivered  either  to  the  noble 
'  viscount,  chairman  of  the  committee  of  pri* 
'  vileges,  or  offered  to  the  consideration  of  the 
*  House.    For  these  reasons^  I  recommend  it 
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I  to  your  particular  care,  and  aro^  with  esteem, 
i  Sir,  your  most  humble  servant, 

*  Strang  FORD.' 

Then  the  said  Memorial  was,  by  order,  read 
as  follows,  viz. 

*  To  the  Right  Honourable  the  Lords 
*  spiritual  and  temporal,  in  Parliament 
'  assembled;' 

'With  the  utmost  deference,  lord  Strang- 
ford  presumes  to  lay  before  their  lordships 
his  absolute  inability  to  obey  their  orders, 
having  been  severely  attacked  by  the  gout 
in  his  stomach,  one  fit  particularly,  so  re- 
cently as  Monday  last ;  for  which,  and  other 
complicated  disorders,  he  is  following  thrice 
a  day  a  course  of  Dr.  Harvey's  prescriptions, 
which  might,  on  attempting  to  go  abroad, 
produce  most  fatal  conse€|uences  tothe  short 
remainder  of  a  very  dechning  life.  He  still 
trusts,  under  God,  their  efficacy  will  restore 
him  to  such  a  portion  of  health  as  shall 
release  him  from  present  confinement,  ren- 
dered infinitely  more  afflicting  by  its  de- 
priving him  or  an  opportunity  of  learning 
the  r^  cause  of  accusation,  and  conse- 
ouently  taking  the  liberty  of  offering  som6 
oefence  in  his  vindication,  to  mitigate  their 
lordships  displeasure,  happily  never  incurred 
before  m  the  course  of  upwards  of  forty  years 
he  had  the  honour  of  a  seat  with  their 
lordships.' 

James  C6rry,  being  by  order  called  in,  was 
awora  at  the  bar,  and  proved  the  service  of 
liie  order*  of  this  House,  of  Saturday  last,  on 
lord  viscoimt  Strangford,  to  attend  in  his  place. 

Ordered,  that  Dr.  William  Harvey  do  attend 
this  House  tu-morrow,  at  three  o'clock. 

George  Rochfort  esq.  being  by  order  called 
in,  was  sworn  at  the  bar,  and  proved  the 
receipt  of  a  letter,  dated  South-Hill,  10th 
Jan.  and  signed  Strangford. 

Ordered,  that  the  order  for  lord  viscount 
Strangford  to  attend  at  his  place  in  the  House 
this  &y  be  adjourned  till  to-morrow. 

On  Thursday  the  eishth,  the  House  proceed- 
ing to  take  into  consiaeration  the  excuse  made 
by  the  lord  viscount  Strangford  for  not  attend- 
ing in  his  place  according  to  the  order  of  this 
House,  and  having  examined  Dr.  William 
Harvey  respecting  the  same,  do  conceive 
such  excuse  not  tol)e  well-founded,  and  there- 
fore do  order,  and  it  is  hereby  ordered,  that 
the  said  lord  viscount  Strangford  be  taken 
mto  the  custody  of  the  gentleman  usher  of 
the  black  rod  for  his  contempt  of  the  order  of 
this  House. 

On  Saturday  following,  the  tenth,  the  gen- 
tieman  usher  of  the  black  rod  acquainted  the 
House,  that  he  ^had  taken  the  lord  viscount 
Strangford  into  custody  according  to  the  order 
of  the  House  on  Thursday  last,  for  his  con- 
tempt in  not  obeying  the  order  of  this  House. 
Ordered,  that  the  lord  viscount  Strangford  be 
brou^t  to  the  bar  of  this  House,  by  the 
usher  of  the  black  rod. 

Whereupon  tlie  lord  viscount  Strangford 


being  brought  accordingly,  and  making  an 
apology  for  not  attending  in  his  place  pur- 
suant to  the  order  of  the  House,  he  begged 
pardon  of  the  House  for  such  his  disobe* 
dience. 

Resolved,  that  the  lord  viscount  Strangford 
he  discharged  out  of  custody  for  his  contempt 
in  not  obeying  the  order  of  the  House. 

The  House  then  proceeded  to  take  into  con- 
sideration the  matter  of  the  letter  heretofore 
produced  to  this  House,  and  remaining  with 
the  clerk  of  the  parliament,  directed  to  George 
Rochfort,  esq.,  with  the  name,  *  Strangford,* 
appearing  at  the  foot  thereof;  and  the  same 
bemg  produced  to  the  lord  viscount  Strangford 
now  m  his  place,  he  viewed  and  perusca  the 
same,  and  afterwards  the  said  lord  viscount 
Strangford  acknowledged  that  he  wrote  the 
said  letter,  and  sent  it  as  directed,  but  he 
declared  he  had  no  corrupt  motive  or  intention 
in  so  doing. 

After  which  he  retired  by  leave  of  the 
House,  and  the  House  proceeded  fiirther  in 
consideration  of  the  said  matter. 

The  said  letter  was  then  read,  as  follows,  viz 

• 

'Dear Sir;  As  a  busy  scene  is  likely  to 
open  after  the  recess,  which  will  bring  on 
momentous  transactions  to  individuals^  f 
could  wish  by  regular  attendance  to  frame  a 
right  judgment  on  the  different  cases  will 
be  brought  forward ;  but  as  distressed  cir- 
cumstances deprive  me  of  means  to  appear, 
shall  I  be  deemed  too  presumptuous  in 
looking  up  once  more  to  that  friendship  I 
experienced  early  in  life?  I  am  conscious 
that  on  a  former  application  you  assigned 
such  reasons  for  a  denial  as  silenced  aM 
reply,  but  as  probably  since  that  time,  rents 
have  been  more  punctuall>;  paid,  I  am  en- 
couraged  from  that  consideration  to  hope 
forgiveness,  by  renewing  a  request  produo- 
tive  of  too  many  advantages  to  enumerate : 
300/.  would  fix  me  in  the  most  enviabki 
situation,  and  one  hundred  would  surmount 
some  pressing  difficulties,  and  enable  me  by 
daily  appearance  to  express  my  gratitude 
by  doing  justice,  when  I  flatter  myself  to  see 
success  crown  the  undertaking.  Be  so  good 
to  favour  with  a  line  one  who  you  may  be 
assured  is,  with  the  sincerest  regard,  dear 
Sir,  your  very  faithful  and  most  humble 
servant.  Strakgford.' 

« South^Hill,  10  January: 

Resolved,  by  the  lords  spiritual  and  tempo- 
ral in  parliament  assembled,  nemine  dmen- 
tientef  that  it  appears  to  this  House,  that  th«^ 
lord  viscount  Strangford  in  writing  and  send<r 
ing  such  letter  as  aioresaid,  hath  acted  crim^ 
nsuly  and  corruptly. 

Resolved,  that  tne  lord  viscount  Strangford 
be  committed  to  the  custody  of  the  gentleman 
usher  of  the  black  rod. 

Resolved,  that  this  House  will,  on  Monda/ 
next,  proceed  to  take  into  consideration,  what 
further  becomes  the  justice  and  dignity  of  the 
House  to  be  done  on  this  occasion ;  and  that 
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lord  ▼iscount  Strangford  be  then  brought  in 
custody  to  tlie  bar  of  this  House. 

On  which  day  the  House  proceeded  to  take 
into  consideration  what  further  becpmes  the 
justice  and  dignity  of  this  House  respecting 
lord  viscount  Strangford  according  to  the 
resolution  of  Saturday  last. 
'  .  Resolved,  by  the  lords  spiritual  and  tem- 
poral in  parliament  assembled,  nemine  ditten- 
tiente,  that  the  lord  viscount  Stran^ord  ought 
to  be  disabled  from  sitting  in  paruament,  or 
making  any  proxy ;  and  Uiat  the  judges  be 
directed  to  prepare  a  bill  for  that  purpose. 

Lord  viscount  Strangford  was  brought  to 
the  bar,  and  the  lord  chancellor  acqusunted 
him  with  the  resolutions  of  the  House  re- 
specting his  conduct,  and  he  was  then,  by 
order  of  the  House,  discharged  from  the  cus- 
tody of  the  gentleman  usher. 

On  Wednesday,  the  14th,  lord  Carysfort, 
1|>re3ented  to  the  House  a  bill,  for  disabling 
Philip  lord  viscount  Strangford,  from  sitting 
in  parliament  or  making  any  proxy  therein, 
and  also  from  sitting  and  voting  on  the  trial 
of  any  peer. 

The  said  bill  was  read  the  first  time,  and  it 
vas  ordered  that  it  should  be  read  a  second 
time  on  the  following  Saturday  the  17th,  that 
lord  Strangford  should  have  a  copy  of  the  bill, 
and  that  notice  should  be  given  to  him  of  the 
said  second  readine^  accoraingly  on  Saturday 
the  17th,  the  bill  was  read  a  second  time, 
^ames  Corry  being  by  order  called  in  and 
sworn  at  the  bar,  he  proved  the  service  of  a 
copv  of  the  said  bill  on  lord  viscount  Strang- 
ford, and  that  his  lordship  had  notice  that  tlie 
jBaid  bill  was  to  be  read  a  second  time  on  that 
day. 

On  Tuesday,  the  20th,  the  bill  was  com- 
mitted and  reported,  with  some  amendments 
which  had  been  made  to  it  in  the  committee, 
and  which  were  agreed  to  by  the  House. 

On  Wednesday  the  21st,  the  bill  was  read 
«  third  time  and  passed.  And  *  a  message 
f  was  sent  to  the  House  of  Commons  by  two 

*  of  the^  masters  in  chancery,  to  carry  down 

*  the  said  bill,  and  desire  their  concurrence 
'thereto;   and  also  that  the  original  letter 

^ '  from  lord  viscount  Straneford  to  George 
"  *  Rochfort,  esq.  dated  10th  January,  together 
•'  with  an  attested  copy  of  the  minutes  of 
'*  what  passed  in  this  House  on  the  84th  of 
<  March  la$t,  the  8th,  10th.  12th,  14tb,  and 
'17  th  April  last,  be  carried  down  to  the  House 
'  of  Commons,  and  delivered  with  the  said 
'^  bill,  as  containing  the  grounds  and  evidence 
''upon  which  the  Lor^  have  proceeded  in 
^  passing  the  said  bill.' 

On  the  following  day  the  Lords  gave  leave 
to  their  clerk-assistant  to  attend  the  House  of 
Commons  on  the  morrow,  to  be  examined  if 
necessary  upon  the  bill. 

On  the  same  day,  April  22Dd,  in  the  House 
of  Commons  the  bill  was  read  a  first  time, 
tod  ordered  to  be  read  a  second  time  on  the 
moiTow,  and  also  it  was  ordered  that  a  copy 
of  tbc  said  ingrosscd  bili|  and  also  the  oraer 


fyt  the  reading  the  same  a  second  time  shofuid 
be  forthwith  sent  to  the  said  Philip  lord  vi»« 
count  Strangford. 

On  the  next  day,  April  23rd,  the  messenttr 
who  served  lord  Strangford  with  a  copy  of  the 
bill,  and  also  with  the  order  for  the  second 
reading  of  the  same,  was  called  in,  and  exa- 
mined touching  the  service  of  the  copy  ot  theb 
said  bill  and  order,  pursuant  to  the  said  order 
for  that  purpose. 

Then  the  bill  was  read  a  second  time,  and 
the  clerk-assistant  to  the  Hou^e  of  Peers  was 
called  in  and  examined ;  and  the  original  letter 
sent  to  this  House  by  the  Lords,  together  with 
the  said  engrossed  bill,  was  shown  to  him  at 
the  bar,  and  he  declared  that  he  was  present 
in  the  House  of  Peers  when  lord  Strangford 
acknowledged  that  he  wrote  the  said  letter. 

The  said  messenger  also  said,  that  there 
was  a  cause  depending  in  the  House  of  Jjord^ 
wherein  Gustavus  Hume,  esq.  was  plaintiff 
and  William  Burton,  esq.  was  defendant, 
which  was  ordered  to  be  heard  on  Wednesday 
the  28th  of  January  last,  and  that  Georgo 
Rochfort,  esq.  is  the  father  of  the  ssdd  Gus- 
tavus Hume. 
The  letter  was  read. 

On  the  next  day  the  bill  was  committed^ 
several  amendments  were  made  to  it,  and  the 
bill  so  amended  was  read  a  third  time  and 
passed. 

On  the  26th  it  was  returned  to  the  Lords, 
who  on  the  following  day  agreed  to  the  Com* 
mons'  amendments. 

And  on  May  14th,  the  act  received  the  royal 
assent. 

It  is  Stat.  23  &  24,  Geo.  3,  cap.  59,  and  re- 
cites, that,  whereas  a  certain  cause  of  great 
moment  wa^  depending  in  the  House  of 
Lords,  between  Gustavus  Hume,  esq.  and 
William  Burton,  esa.,  which  was  appointed 
to  be  heard  on  Wednesday,  the  28tn  day  of 
January,  1784;  and  whereas  George  Rocl^ 
fort,  esq.  is  father  to  the  said  Gustavus  Hume^ 
esq. ;  and  whereas  lord  viscount  StraugfonL 
pending  the  said  cause,  sent  to  the  said 
George  Rochfort,  a  letter  all  in  his  own  haod> 
writing,  bearing  date  the  10th  day  of 
January;   [Here  the  letter  is  set  forth.] 

And  whereas  it  hath  been  resolved  Dy  the 
lords  spiritual  and  temporal  in  parliament  as- 
sembled, nemine  dissentiente,  that  it  ap- 
peared to  the  said  House,  that  the  said  lord 
viscount  Strangford  in  writing  and  sending  of 
the  said  letter  of  the  10th  of  JanuarY,  directed 
to  the  said  George  Rochfort,  esq.,  hath  acted 
criminally  and  corruptly ;  and  ^ereas  it  was 
also  resolved,  by  the  Lords  spiritual  and  tem- 
poral in  parliament  assembled,  nemine  dU- 
tentUntej  that  the  lord  viscount  Strangford 
ought  to  be  disabled  from  sittine  in  parlia- 
ment, or  making  any  proxy,  and  that  the 
judges  be  directed  to  prepare  a  bill  for  that 
purpose : 

It  then  proceeds  to  enact,  '  that  from  and 
*  after  the  passine  of  this  act,  lord  Strangford 
'  shall  be,  and  isnereby  disabled  from  sitting 
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<.  and  voting,  in  this  or  any  future  parliament,* 
^  and  from  making  a  proxy  or  proxies  to  act,  or 
\  vote  for  him  in  the  same,  and  also  from  sit« 
*  ting  and  voting  on  the  trial  of  any  peer.' 

In  the  Rolls  of  Parliament  is  a  history  of 
degradation  by  act  of  parliament,  in  the  time 
of  Edward  -ith,  from  the  peerage.  The  statute 
by  which  this  was  operated  is  exhibited  in 
the  printed  Rolls  of  Pari.  vol.  6,  p.  173. 

Botul.  Pari,  xvii,  Edw.  iv,  memb.  16.    De- 
gradatio  Georgii  Neveli  de  nomine  due' 

Whcr  afore  this  tyme,  the  kyng  oure  sove- 
rayne  lord,  for  the  gret  zcell  and  love 
he  bare  to  John  Neveli,  late  named  mar- 
quies  Mounttague,  and  oder  considerations 
nym  moved,  erecte  and  made  George  Ne- 
veli, the  eldest  son  of  the  seid  marques,  to 
be  duke  of  Bedford ;  and  at  that  tyme,  for 
the  gret  love  his  seid  highnesse  bare  to  Uie 
seid  John  Neveli,  purposed  and  intended  to 
have  ^yffen  to  the  seid  George,  for  sustenta- 
tiiHi  of  the  same  dignite,  sufficiaunt  liffelode : 
and  for  the  gretl  offences,  unkyndnese,  and 
mysbehavyngs  that  the  seid  John  Neveli 
hath  doon  and  commytted  to  his  seid  high- 
nes  as  is  openly  knowen,  he  hath  no  cause 
to  deoarte  any  liffelode  to  the  seid  George. 
And  tor  so  moch,  as  it  is  openly  knowen  that 
the  same  George  hath  not,  nor  by  enherit- 
aunce  mey  have,  eny  lyffelode  to  support  the 
add  name,  estate  and  dignite,  or  eny  name 
of  estate  |  and  of\e  tvmes  it  is  sen',  that  when 
emr  lord  is  called  to  high  estate,  and  have  not 
lifielode  conveniently  to  support  the  same 
dignite,  it  induces  gret  poverte,  indigens,  and 
causes  oflymes  grete  extortion,  embracere, 
and  mayntenaunce  to  be  had,  to  the  grete 
trouble  of  all  such  contres  wher  such  estate 
shall  hape  to  be  inhabitet.  Wherfore  the 
kyng  by  the  advyse  and  assent  of  his  lordes 
spintuell  and  temporelJ,  and  the  comons,  in 
tnis  present  parhament  assembled,  and  by  the 
anctorite  of  the  same,  ordened,  establisith,  and 
enactith,  tliat  fro  hens  forth,  the  same  erec- 
tion and  makyng  of  duke,  and  all  the  names 
of  dignite  guyffeu  to  the  seid  George,  or  to  the 
seid  John  Neveli  his  fader,  be  from  hens 
forth  voyd  and  of  no  effecte :  and  that  the 
same  George  and  his  hcires,  from  hens  forth 
be  no  dukes,  nor  marques,  erle  nor  baron, 
nor  be  reputet  nor  taken  for  no  dukes,  nor 
marques,  erle  nor  baron,  for  no  erection  or 
creation  afor  made;  hot  of  that  name  of 
duke  and  marques,  erle  and  baron,  in  hym 
and  his  heirez  cesse  and  be  voide^  and  of  non 
efiecte ;  the  seid  erection  or  creation  notwith- 
stondyng. 

The  four  following  statutes  throw  some 
light  on  the  business. 

*  See  in  the  case  of  the  earl  of  Macclesfield, 
aade  vol.  xvi,  pp.  1401, 1402,  the  protests  en- 
tered against  negativing  the  motion,  <  That 
'  the  said  earl  shall  never  sit  in  parliament, 
f  Dor  come  within  the  verge  of  the  Court/ 


Printed  Rolls  of  Parliament,  vol.  5,  p.  514.— 
Rotulus  Parliament!  Summoniti  apud 
Westm',  XXIX  die  Aprilis,  Anno  Rcgni 
Regis  Edwardi  Quart!  Tertio,  Ik  usqiie,  in 
Annum  Quartum  continuati. 

Resumptio.-«*On  the  Slstday  of  January, 
1464-5, '  for  dyvers  causes,  and  considerations 

*  concernyng  the  honour  and  prosperite  of 
'  the  kyng  our  soverayne  lord,  and  also  the 
'  common  wele,  defence  and  welfare  of  this 
'  reame,  and  of  his  subgettes  of  the  same,  hit 
'  is  ordeyned,  enacle  and  stablished,  by  tli' 
'  avis  and  assent  of  the  lords  spuelx  and 

*  temporelx,  and  of  the  commons,  in  this  pre- 
'  sent  parlement  assembled,  and  by  auctorit» 
'  of  the  same ;  that  the  kyng,  fro  the  fest  of 

*  the  Durification  of  oure  lady,  the  yere  of  oure 
'  Lord  MccccLxiiii,  have,  take,  seise,  hold  and 
'  joy,  aUhonours,  castelles,  lordships,  townes, 
'  townesBps,  mancrs,  londcs,  tenementes^ 
'  wastes,  torestes,  chaces,  rentes,  annuitees^ 
^  reversions,  fermes,  services,  issues,  profities 
'  and  commoditees  of  Shires,  which  he  iiad  the 
^  iiiith  day  of  Maithe  the  first  yere  of  hit 
'  reigne,  by  reason  of  his  coroune  of  En^lond, 
'  hisduchie  of  Cornewaill,  principal  te  of  Wales* 
'  and  erledome  of  Chestre,  or  eny  of  theym ; 

*  or  that  he  had,  or  ap parley  ned  or  belonged 
^  to  hym,  the  said  iiiith  day  of  Marche,  or  eny 
'  tyme  after,  afore  the  seid  fest,  by  reason  of 
'  his  duchie  of  Lancastr^  or  by  the  forfeilufe 
'  of  Henry  the  vite,  late  in  dede  and  not  fa 

*  ri^ht  kyng  of  Englond,  in  Englond,  Irlond. 
'  Wales,  and  marches  therof,  Guysnes  and 
'  Caleis,  and  marches  therof,  and  passed  from 
'  hym,  the  seid  iiiith  day  of  Marche,  or  eny 
^  tyme  after,  and  afore  the  seid  fest,  by  his  ]xe% 
'  patentes  to  eny  persone  or  persones,  in  fet 

*  symple,'  fee  taiile,  termc  of  lyfe,  or  tcrme  of 
*■  yeres.  And  that  the  kyng  have  and  joy 
'  every  of  the  premisses,  in  like  estate  and 
'  condition,  as  he  had  theym  the  seid  iiiith 
^  day  of  Marche,  or  afler.  And  also  that  all 
'  yeftetl,  grauntes  and  releses,  made  by  the 
^  kyng  the  seid  iiiith  dav  of  Marche,  of  eny 

*  time  after,  afore  the  seid  fest,  to  eny  persone 
'  or  persones,  of  eny  of  the  premisses,  in  fee 

*  symple,  fee  taiile,  terme  of  lyfe  or  terme  of 

*  yeres,  under  eny  of  his  seales,  be  from  the 

*  seid  fest  of  tlie  purification  voidc,  and  of  nioo 

*  force  nor  effecte/ 

But  from  the  operation  of  this  enactment 
of  resumption  are  very  many  exceptions,* 
the  detailed  descriptions  of  which  occupy 
upwards  of  thirty  three  folio  pages  of  tne 
printed  Rolls  of  Parliament,  among  .them  is 
the  following :  <  That  this  acte  extend  not 
^  to  eny  graunte  or  grauntes  afore  this  tyme 

*  made  to  eny  lord  not  attainted,  of  eny  rent 
'  or  annuitc,  for  the  sustentation  of  his  name 

*  and  estate ;  nor  to  noon  office  nor  offices, 

*  Some  of  these  exceptions  seem  to  be 
made  merely  by  the  king's  warrant  under  his 
signet,  without  any  special  concurrence  of  the 
otner  branches  of  ihc  Icgislatuie. 
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*  which  were  office  or  offices  the  seid  iiiith 

*  day  of  Marche  or  afore,  and  pedeth  actuell 
'  exercise,  graunted  the  seid  iiiith  day  of 
^  Marche  or  after,  to  eny  persone  or  persones 

*  for  terme  of  his  lyfe  or  their  lyfes,  with  fees, 

<  wages  and  profittes,  to  the  same  office  or 

*  offices  afore  the  seid  iiiith  day  of  Marche 

*  dae  and  accustumed.' 

And  in  the  Parliament,  which  met  on  the 
dd  of  June,  1467,  £dw.  4.  passed  a  like  act 
of  Resumption  with  some  exceptions  (see 
Rot.  ParU  7  &8,  £dw.  4,  mem.  2). — (Printed 
Rolls  Parliament,  vol.  5,  p.  572). 

In  this  statute  the  exception  corresponding 
to  that  which  I  have  above  transcribed  is 
expressed  as  follows,  viz. 

^  Provided,  that  this  acte,  nor  nothyng  con- 
'teyned  therin,  extend  to  eny  graunte  or 

*  grauntes  afore  thistyme  made  to  en;^  lord  not 
'  attaynted^  of  eny  rent  or  annuite  in  or  for 
'  his  creation,  supportation,  or  sustentation 

<  of  his  name,  honour  and  estate.  Nor  to 
'  eny  graunte  made  to  eny  persone  or  persones, 

*  of  eny  office  or  offices,  which  were  office  or 

*  offices  the  seid  iiiith  day  of  Marche  or  afore, 
'  and  nedeth  actuell  excercise,  other  than  the 

*  seid  offices  of  sergeaunt  of  armes^  graunted 

*  the  seid  iiiith  day  of  Marche  or  atter,  to  eny 

*  persone  or  persones,  for  terme  of  his  lyfe  or 

*  their  lyfes,  with  fees,  wages  and  profittes, 
'  to  the  same  office  or  offices  due  and  accus- 
« turned.'— (See  Rot.  Pari.  7  and  8  Edw.  4, 
mem.  8 ;  vol.  5,  pi  578). 

Rotul,  Parliament,  xiv.  Edw.  iv.  Mem.  16. 
Pro  duce  Glouc'. 

The  kyng  oure  sovereigne  lord,  consider};ng 
the  grete  and  horible  treasons  and  other  of- 
fenses doon  to  his  highnes,  by  John  Ncvile 
late  marquys  Mountaguc,  entended  by  the 
auctorite  of  this  present  parlement,  to  have 
atteynted  and  disabled  the  said  late  marquys 
and  his  heires  for  ever,  accordyng  to  his  derac- 
riies,  which  to  doo  the  same,  oure  sovereigne 
lord,  at  the  humble  request  and  prayer,  as 
well  of  his  right  dere  brother  Richard  due  of 
Gioucestr*,  and  other  lordes  of  his  blode,  as 
of  other  of  his  lordes,  spareth  and  will  no 
ferther  in  that  behalf  procede :  Ncvcrtheles 
the  same  our  sovereigne  lord,  remcmbryng 
the  grete  and  laudable  service,  that  his  seid 
right  dere  brother  Richard  due  of  Gloucestr* 
hath  dyvers  tymes  doon  to  his  hii^hnes,  by 
th'  advis  and  assent  of  the  lordes  spintuelx  and 
temporclx,  and  commens,  in  this  present  par- 
lement assembled,  and  by  th'  auctorite  of  the 
same,  ordeyneth,  establissheth  and  enacteth, 
this  present  XXIII  day  of  Februarie,  that  his 
said  brother  have,  hold,  possede  and  enyoie, 
to  him  and  his  heires  of  his  body  laufully  bc- 

foten,  also  lone  as  there  be  any  heire  mayle 
egoten  of  the  body  of  the  said  marquys,  the 
honours,  castelx,  lordships  and  maners  of 
Midelham,  and  Shirefhoton,  with  all  their 
membres  and  appurtenaunces,  the  lordships 
and  maners  of  EstlOiyng^  Elvyngton,  Sku-- 
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penbek,  Yaresthorp,  Raskell,  Houke,  Scoreby, 
VVilberfosse,Stantbrdbrig,  Uundburton,  Knap- 
ton,  Rise  in  Uoldernes,  Sutton  uponDerwent, 
Shirborn  in  Hertfordlith,  Appilton  in  Ridale, 
Sutton  in  Galtresse,  and  Thorlestliorp,  Carl^ 
ton  with  Coverdale  in  Coverdale,  West  Wit- 
ton,  Wodhall,  Ketilweil  in  Craven,  Newbig- 
yng,  Thoraiby  with  Bisshopesdale,  Burton, 
Haynbrig  with  the  vale  of  ^Vynsladale,  Braith- 
waite,  Aykescarth,  Crakehall,  Busseby,  Face* 
by,  Carleton  in  Clevelond,  Little  Crakehall^ 
Bowes,  Newforest,  Arkelgarthdale,  Hopes, 
otherwise  called  Esthope,  VVesthope,  Multon, 
Forset,  Gillyng,  Salkeld,  Soureby,  Langwath- 
by,  Scotby  and  Carlaton,  with  all  the  appur- 
tenauncez;  the  barony  of  Worton,  fire  chace 
in  Wynsladale,  ten  pound  of  rent,  goyng  cuts 
yerely  of  the  castell  and  manor  of  Wilton,  the 
toll  of  Bowes,  Leamyne,  Diiford  and  Smeton, 
the  wapentakes  or  baillewykes  of  Langbcrgh, 
Hang,  Halikeld  and  Gillyns;  the  advousons 
of  the  chirches  of  Moremonketon,  Walkyng- 
ton  and  Elvyngton,  and  of  a  chaunterrie  lo 
the  chirch  of  Appilton,  a  mille  in  Riche- 
mond,  and  the  issues  and  profittes  of  a  ferme 
called  Litferme,  the  half  ot  the  soile  and  wod 
of  Snape,  called  the  Westwode,  all  homages, 
rentes,  called  Castelward,  knyght's  fees,  rentes 
and  services  of  free  tenauntez,  to  the  castell, 
honour  and  lordship  of  Richemond,  or  to  any 


parcell  therof  belongync,  perteynyng,  or  ow- 
yng  to  perteyne ;  the  whicn  honours,  castelx, 
loraships,  maners,  londes,  tenementes,  and 


all  other  the  premisses,  late  .jwere  Richard 
Nevile  late  erle  of  Warwyk,  or  any  other 
persones  or  persone  to  the  use  of  the  same 
erle.  Also  the  kyn^oure  said  sovereigne  lord, 
by  the  assent  and  auctorite  beforesaid,  or- 
deyneth and  enacteth,  that  his  said  brother 
have,  hold,  possede  and  enyoie,  to  hym  and 
his  said  heires,  also  lone  as  there  be  any  heire 
male  begoten  of  the  said  body  of  the  said  late 
marquys,  all  other  londes.  tenementes,  rentes, 
revercions,  services  and  heriditaments  what- 
soever, the  which  also  were  the  said  late 
erle's,  or  any  other  persone  or  persones  to  the 
use  of  the  said  erle,  in  Shirefhoton,  Midelham, 
Estlillyng,  Elvyngton,  Skirpenbek,  Yares- 
thorp, Kaskell,  llouke,  Scoreby,  Wylberfosse, 
Stauturdbrig,  Hundburton,  Knajpton,  Rise  in 
Holderncs,  Sutton  upon  Derwent,  Shirbum 
in  Hertfordlith,  Appilton  Ridail,  Sutton  in 
Galtresse,  Moremunkton,  Waikyngton,  £!• 
vyn^ton,  Catton,  Towthorp,  Brian  Askham, 
Wcdirby,  Teneryngton,  Westlillyng,  Ritoo, 
Du^thorp,  Towthorp  uppon  the  Wold,  Wyn- 
sladale, Worton,  Carleton,  Westwitton,  Wod- 
hall, Ketilweil  in  Craven,  Newbigyng,  Thorai- 
by, Bisshopesdale  Burton,  Baynbryg,  Braith- 
wait,  Aykescarth,  Crakehall,  Busby,  Faceby, 
Carleton  in  Clevelond,  Litle  Crakehall, 
Bowes,  Newe  Forest,  Arkelearth-dale,  Hopes, 
Mutton,  Forset,  Gillyng,  Wilton,  Walden, 
Kcrperby,  Lyrt^gton,  Barnyngham,  Slan- 
howkeld,  Bolron,  Fegberby,  oowthcouton, 
Coldconyngstone,  Hilderivell,  Rand,  Neuton, 
Herlesey,  Salkyld^  Penreth^  Soureby,  Lang- 
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wathby^Scotby  and  Carlaton,  with  their  ap* 
purtenaunceSy  and  with  knyghten  fees,  ad- 
V0IUOD5  of  chirchesy  abbeys,  priories,  hos- 
pitals, chapels,  and  other  benefices  of  the 
chirche  whatsoever,  chaseis,  warennez,  fraun- 
chesies,  liberties,  privileges,  feyres,  merketts, 
and  all  other  profittes  wnatsoever,  to  the  said 
mailers  and  other  the  premysses  beiongyng 
or  appertevnyug:  Saving  to  all  the  kyng^s 
Ik^  people  and  their  heires  not  atteynted, 
other  then  the  heires  male  of  the  body  of  the 
said  late  marquys  begoten,  and  Isabel!  late  his 
«]rf,  and  other  then  oure  said  sovereigne  lord 
and  his  heires,  and  the  lordes  of  whomc  any  of 
the  premysses  be  holdyn  and  their  heires, 
asforan^  ward  of  any  part  of  the  same,  by 
reason  ot  the  nonnage  of  the  heires  males  of 
the  body  of  the  said  marques  begoten,  and 
the  heires  of  Richard  late  erle  of  Salesbury, 
aod  the  feofFes  of  the  same  erle,  and  the 
feofies  of  Richard  late  eric  of  Warwyk,  and 
the  feoffes  to  the  use  of  the  said  Richard  late 
erle  of  Salesbury,  and  the  feoffes  to  the  use 
o(  the  said  Richard  late  erle  of  Warwyk,  and 
their  heires  and  assignes,  and  the  heires  and 
asognes  of  every  of  tneym,  in  and  of  the  pre- 
ipiases  and  every  part  therof,  suCh  right 
title  and  mteresse,  as  they  had  or  shuld 
ba^e  had  if  this  acte  had  never  been  made. 
Also  it  is  ordeyned  by  the  said  auctorite,  that 
if  the  said  issue  male  of  the  body  of  the  said 
John  Nevill  knyght  b^oten  or  comyng, 
dje  withoute  issue  mayie  of  their  bodies 
comyng,  lyfyng  the  said  due;  that  then 
the  aaid  <hic  to  have  and  enyoie  all  the  pre- 
misses for  terme  of  his  lyfe.—Printed  Rolls 
P»L  vol.  6,  p.  184, 125. 

BotuL  Parliament,  xiv  Edw.  iv.  Memb.  17. 
Pro  duce  Claren'. 

The  kyng  oure  sovereigne  lord,  consideryn^ 
the  grete  and  horrible  treasons  and  other  of- 
fenses doon  to  his  higlmes,  by  John  Ncvile 
late  marquys  Mountague,  entended  by  th' 
auctonte  of  this  present  parlement,  to  have 
atteynted  and  disabled  the  said  marquys  and 
his  hdres  for  ever,  accordyng  to  his  deme- 
rites,  which  to  doo  the  same,  oure  sovereigne 
lord,  at  the  humble  request  and  prayer,  as 
well  of  his  ri»ht  derc  brother  George  duo  of 
Clarence,  andother  lordes  of  his blode,  as  of 
other  his  lordes,  spareth,  and  woU  no  ferthcr 
in  that  behalf  procede  :     Nevertheles   the 
same  oure  sovereigne  lord,  remembr^rng  the 
erete  and  laudable  service,  that  his  said  right 
uere  brother  George  due  of  Clarence  hath 
dyvers  t\*mes  doon  to  his  hiehnes,  by  th'  ad- 
vice and  assent  of  the  lordes  spirituelx  and 
temporelx,  and  the  commens,  in  tliis  present 
parlement  assembled,  and  by  th'  auctorite  of 
the  same,  ordeynetli,  establissheth  and  en- 
actelh,  this  present  xxiiii  day  of  Februarie, 
that  his  said  brother  have,  hold,  possede  and 
auroie,to  hym  and  his  heires  of  his  body  lau- 
nilly  begoten,  also  lone  as  there  be  any  heire 
mayle  begoten  of  the  nodye  of  the  said  mar- 
qays,  the  lordship  and  manere  of  Claveryng, 
with  the  membrea  and  appurtenauaces  of  t& 


same  in  the  counte  of  Essex,  th^-maasion  or 
mease  called  the  Berber,  and  ir  meases  ther- 
to  annexed,  with  th'  appurtenaunces  in  the 
cite  of  London ;  the  which  lordship,  maner, 
mansion  and  meases,  late  were  Richard  Ne« 
vile  late  erle  of  Warwyk,  or  anv  other  per- 
sones  or  persone  to  th'  use  of  the  said  erle  : 
Savyng  to  all  the  kyng's  liege  people  and  their 
heires  nut  atteynted,  other  then  the  heires 
male  of  the  body  of  the  said  late  marquys  be- 
goten, and  Isabell  late  his  wyfe,  and  other 
then  our  said  sovereigne  lord  and  his  heires, 
and  the  lordes  of  whome  any  of  the  premysses 
be  holden  and  their  heires,  as  for  any  warde 
of  any  part  of  the  same,  by  reason  of  the 
nonnage  of  the  heires  males  of  the  body  of 
the  said  marques  begoten,  and  the  heires  of 
Richard  late  erle  of  Salesbury,  and  the  feoffes 
of  the  same  erle,  and  the  feoffes  of  Richard 
late  erle  of  Warwyk,  and  the  feoffes  to  th' 
use  of  the  said  Richard  late  erle  of  Salisbury, 
and  the  feoffes  to  th'  use  of  the  said  Richara 
late  erle  of  Warwyk,  and  their  heires  and  as- 
sio;nes,  and  the  heires  and  assignes  of  every 
oftheym,  in  and  of  the  premysses  and  every 
part  therof,  such  right,  title  and  interesae* 
as  they  had  or  shuld  have  had  if  this  acte 
had  never  be  made.  Also  it  is  ordeyned  by 
the  said  auctorite,  that  if  the  said  issue  made 
of  the  body  of  the  said  John  Nevile  knyght 
begoten  or  comyng,  dye  withoute  issue  male 
of  their  bodies  comyng,  Ivfyng  the  said  due; 
that  then  the  said  due  to  have  and  enyoie  all 
the  premisses  for  terme  of  his  lyfe. — ^Printed 
Rolls  Pari.  vol.  6,  p.  125. 

Dr.  Henry  says,  *  In  a  parliament  that  was 
'then  (1467)  sitting  at  Westminster,  an  act 
'  passed  empowering  the  k'mg  to  resume  the 
'  estates  he  had  given  away  (with  some  ex- 

<  ceptions)  since  his  accession  to  the  throne. 

<  This  act  (it  is  ssud)  was  chiefly  intended 
'  against  the  Neviles^  who  hau  obtained 
'  grants  of  several  forfeited  estates,  as  a  re- 
'  ward  for  their  services  in  raising  the  king  to* 
'  the  throne.  The  king  immediately  resumed 
^  two  manors  which  he  had  granted  to  the 
*  archbishop  of  York,  but  abstained  from  the 
'  further  execution  of  the  act  for  some  time.' 

It  is  not  necessary  here  to  enter  into  the 
particulars  of  Edward's  resumptions  of  two 
manors  from  John,  archbishop  of  York,  and 
the  subsequent  re-grant  of  them  to  him.  The 
account  ot  the  conduct  of  this  archbishop  as 
related  by  the  historians,  though  not  so  pro- 
minent as  that  of  Warwick;  yet  contaitis  mat- 
ter of  curiosity. 

It  is  not  immaterial  to  notice  what  is  said 
in  the  two  acts  of  resumption,  concerning 
grants  made  to  any  lord,  not  attainted,  of  any 
rent  or  annuity  in  or  for  his  creation,  sup- 
portation,  or  sustentation  of  his  name,  &c. 
and  the  manifest  allusion  to  it  in  the  act  of 
degradation ;  the  following  is  a  short  account 
of  the  relationship  in  which  the  most  conspi- 
cuous persons  ot  the  Nevile  family  of  tnis 
period,  stood  to  each  other. — ^Richard,  eldest 
son  of  Rsdph  Ne^e  earl  of  Westmorland,  by 
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his  second  vife  Joan  daughter  of  Johft  of 
Gaunt,  married  Alice,  daugnier  and  heir  of 
Thomas  de  Montaaiie,  earl  of  Salisbury. 
This  Richard  (4th  May,  80  Hen.  6,  a.d. 
1442,)  was  created  earl  of  SaUabury.  In  1460 
he  was  beheaded  at  Wakefield.  Among  other 
children  he  had  four  sons  of  whom — i.  The 
eldest  was  Richard,  the  famous  earl  of 
Warwick,  who  was  so  created  1447,  and  suc- 
ceeded as  earl  of  Salisbury,  1461;  he  was 
killed  at  Barnet 

S.  The  second  son  was  sir  Thomas,  who 
•was  slain  with  his  father  at  Wakefield,  De- 
cember 31st,  1460. 

9.  The  third  son  was  John,  the  person 
mentioned  in  the  statute  of  degradation 
printed  above,  who  was  created  earl  of 
Northumberland,  4  £dw.  4,  and  marquis  of 
Montague,  in  1470,  in  which  year  he  was 
slain  aiittle  before  the  battle  of  Barnet.  His 
son  Qeorge,  who  succeeded  as  marauis  of 
Montague  in  1470,  and  was  created  auke  of 


Bedford,  was,  as  we  have  seep,  the  person 
degraded. 

4.  The  fourth  son  was  George,  arehbisha» 
of  York. 

Sir  Henry  NevUe^  who  was  slain  at  Edge* 
cotefield,  1469,  during  his  father's  life-time^ ' 
was  first  cousin  to  Richard,  the  famous  earl 
of  Warwick,  being  the  only  son  of  George 
Neidle,  lord  Latimer,  who  was  the  third  son 
of  Ralph  Nevile,  earl  of  Westmorland,  and 
his  second  wife  Joan,  mentioned  above :  this 
Henrv  had  issue  Richard,  who  succeeded  his 
grandfather  as  lord  Lalimer. 

From  the  conspicuous  share  which  the  Ne- 
villes had  in  the  transactions  of  Edward  the 
4tli's  reisp,  copious  mention  is  made  of  them 
by  the  historians ;  but  I  do  not,  either  in 
Stowe  or  in  Hume,  find  any  mention  of  the 
degradation  of  the  duke  of  Bedford.  Habing* 
ton,  in  his  life  of  Henry  the  4th,  so  far  as  I 
have  observed,  does  not  at  all  notice  thisduk^ 
of  Bedford. 


'570.  The  Trials  of  Georgb  Gordon^  Esq.^  commonly  called 
Lord  George  Gordon^*  for  a  Libel  on  the  Judges  and 
the  Administration  of  the  Law  ;  of  Thomas  Wilkixs  for 
printing  the  said  Libel;  and  of  the  said  George  Gordon^ 
Esq.  for  a  Libel  on  the  Queen  of  France  and  the  French 
Ambassador.  Tried  in  the  Court  of  King's  Bench^  Guild*^. 
hal]^  before  the  Hon.  Francis  Btjller^  Esq.^  one  of  the 
Justices  of  his  Majesty's  Court  of  King's  Bench^  on  Wed* 
nesday  the  6th  of  June :  27  George  IlL  A.  D.  ITST.f 


The  Inforkatiok. 

Of  Hilary  Term,  in  the  twenty-seventh  year 
of  king  George  the  third. 

London,  i  De  it  remembered,  that  Richard 
to  wU,  \  Pepper  Arden,  esq.  attorney  general 
of  our  present  sovereign  lord  the  kmg,  who 
for  our  said  present  'sovereien  lord  the  king 
prosecutes  in  this  behalf,  in  his  proper  person 
comes  into  the  court  of  our  said  present 
so\'ereign  lord  the  king,  before  the  king 
himself,  at  Westminster,  on  Tuesday  next 
after  the  octave  of  St.  Hilary  in  this  same 
term,  and  for  our  said  lord  the  king  giveth 
the  court  here  to  understand  and  be  informed, 
that  before  and  at  the  time  of  the  writing, 
printing,  and  publishing  of  the  false,  wicked, 
malicious,  scandalous,  and  seditious  libel, 
hereinafter  next  mentioned,  it  was  believed 
and  understood  by  and  amongst  his  said 
majesty's  subjects,  that  his  said  majesty  was 

*  See  his  trial  for  high  treason  ante  vol.  21, 
p.  485. 

t  Taken  in  sUort  band  by  Joseph  Guiney. 


then  shortly  about  to  cause  to  be  transported 
divers  felons  and  other  offenders,  liaole  to 
be  transported  by  the  laws  of  this  realm,  to 
a  certain  place  in  parts  beyond  the  seas, 
called  Botany  Bay,  to  wit  at  London  afore^ 
said,  in  the  parish  of  St.  Mary  le  Bow,  in  the 
ward  of  Cheap  :  and  the  said  attorney- general 
of  our  said  lord  the  king,  for  our  said  lord 
the  king,  further  gives  the  court  here  to  under- 
stand and  be  informed,  that  before  and  at 
the  time  of  the  writing,  printing,  and  pub- 
lishing of  the  false,  wicked,  malicious,  scan- 
dalous, and  seditious  libel  hereinafter  next 
mentioned,  divers  persons  had  been  and  were 
confined  in  divers  of  his  said  majesty's  gaols 
within  this  kingdom,  under  sentence  of  death 
or  transportation,  for  divers  crimes  by  the 
laws  and  statutes  of  this  realm  punishable 
with  death  or  transportation ;  and  that 
George  Gordon,  late  of  London  aforesaid 
esq.  (commonly  called  lord  George  Gordon), 
well  Knowing  the  several  premises  aforesaid^ 
but  being  a  wicked,  malicious,  seditious,  and 
ill-disposed  person,  and  being  ^eatly  disaf- 
fected to  our.said  present  sovereign  lord  tho 
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kis^  and  to  the  laws  and  constitution  of  this 
reaSay  and  wickedly,  maliciously,  and  sedi- 
tiously intending,  devising,  and  contriving  to 
stir  op  and  excite  tumults,  discontents,  insur- 
lections,  and  seditions,  as  well  in  divers  of  his 
said  majesty's  gaols  in  this  kin^om  amongst 
the  prisoners  confined  thercm,  and'  then 
under  sentence  of  death  or  transportation  for 
diwrs  crimes  hy  the  laws  and  statutes  of  this 
mfan  punishable  with  death  or  transporta- 
tion,'as  amongst  divers  others  of  his  said 
majesty's  subjects ;  and  also  to  insinuate,  and 
cause  it  to  l>e  believed,  that  divers  laws  of 
this  realm,  wlierebv  sundry  crimes  are 
punishable  with  death,  were  made  contrary 
to  the  law  of  God  and  the  riehtful  power  of 
the  king  and  parliament  of  this  realm  to 
make  such  laws^  and  also  unlawiVdly,  wick- 
edly, and  maliciously  intending,  designing,  and 
contrivinv  to  excite  a  general  disaffection 
amonffst  nis  said  majesty^s  subjects  towards 
the  administTation  of  justice  within  his  said 
au^esty's  pealm,  and  to  render  his  said  ma^ 
Jesty's  jndges  authorized  to  administer  the 
same  suspected  of  an  undue  administration 
thereof,  and  by  means  thereof  to  draw  upon 
bis  said  majesty's  judees  the  general  ill-wiij, 
contempt,  and  hatred  of  his  said  majesty's 
sol^ects,  on  the  twenty-second  day  of  January, 
in  the  twenty-seventh  year  of  the  reign  of 
<nr  said  present  soviereign  lord  the  king,  with 
feice  aaa  arms,  at  LorSion  aforesaid,  m  the 
parish  of  St.  Mary  le  Bow  aforesaid,  in  the 
ward  of  Cheap  aforesaid,  wickedly,  raali^ 
cionsly,  and  seditiously  did  write,  compose, 
prints  and  publish,  and  cause  and  procure  to 
be  written,  <:omposed,  printed,  and  published, 
a  certain "f^se,  wicked,  malicious,  scandalous, 
and  seditious  libel,  intituled,.  '  The  Prisoners 
'  Petition  to    the   Right   Honourable    Lord 

*  George  Gordon,'  and  which  said  libel  is  also 
further  intituled,  '  llie  Prisoners  Petition  1o 
'  the  Right'Honourable  Lord  George  Gordon, 
'  to  preserve  their  Dvcs  and  Liberties,  and 

*  prevent  their  Banishment  to  Botany-bay  ;* 
in  which  said  libel  is  contained  according 
to  the  tenor  and  effect  following : .  but  we 
(meaning  the  supposed  pcisoners  in  whose 
names  we  said  supposed  petition  purported 
to  have  been  written)  have  reason  to  cry 
aloud  from  our  dungeons  and  prison  ships,  in 
defence  of  our  hves  and  liberties  in  tins  ad- 
vanced period  of  the  world  (when  many  king-^ 
doras  and  commonwealths  afiect  holiness 
vnto  the  Lord,  and  profess  to  take  hold  out 
of  all  languages  of  the  nations,  even  to  take 
hold  of  the  skirt  of  him  that  is  a  Jew,  saying, 
we  will  go  vntli  you,  for  we  have  heard  that 
God  is  with  you) ;  that  the  just  punishment 
ordained  by  God  for  our  trespasses  of  thievery, 
19  profeaely  altered  by  men.  like  ourselves ; 
that  his  adequate  judgment  of  oar  offences, 
mingled  with  mercy,  is  not  executed  upon 
us  in  righteousness ;  that  the  everlasting  law 
of  his  statutes  is  changed  and  perverted  to 
oar  destruction^  and  the  true-  record  of  the 
Almighty  is  falsified  and  erased  by  ti)e  law- 
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yers  and  judges  (who  sit  with  their  backs  to 
the  words  of  the  living  God,  and  the  fear  of 
man  before  their  faces)  till  the  streets  of  our 
city  have  mn  down  with  a  stream  of  blood 
instead  of  righteousness,  as  it  is  at  this  day ; 
just  as  if  the  kingdoms  and  commonwealths 
at  this  advanced  eia  were  still  aliens  from 
the  commonwealth  of  Israel,  and  strangers 
from  the  covenants  of  promise,  having  no 
hope,  and  without  God  m  the  world,  flow 
long,  O  Lord !  shall  these  whited  walls  of 
council,  who  sit  to  judge  the  people  after 
the  law  (meaning  his  said  majesty's  judges), 
command  us  to  be  banned  contrary  to  the 
law?  They  (meaning  his  said  imyesty's 
judges)  tithe  mint  and  rue,  and  all  manner  of 
heins,  by  making  long  charges  to  the  juries 
with  a  show  of  justice  and  religion,  and 
afterwards  pass  over  judgment  and  the  Jove 
of  God  by  pronouncing  the  sentence  of  death 
upon  us  (meaning  upon  such  of  the  said  pri^ 
soners  as  had.  been  sentenced  to  death  as 
aforesaid)  and  shedding  our  innocent  blood 
(meaning  the  blood  of  such  prisoners  as  lastr 
aforesaid)  for  expiable  trespasses  which  do 
not  require  our  cutting  off  from  the  people 
(meaning  the  capital  punishment  ot  such 
prisoners  as  last  aforesaid).  Surely  then  shall* 
the  blood  of  our  lives  (meaninc  tlie  lives  of 
such  prisoners  as  last  aforesaid)  be  required 
at  their  hands  (meaning  the  hands  of  his, 
said  majesty's  judges)^  hie  for  life,  banish- 
ment for  banishment :  ,  Whoso  shcddeth^ 
man's  blood  by  man  shall  his  blood  be  shed  ;■ 
for  in  the  image  of  God  made  he  man.  There^ 
is  now  but  a  step  between  us  and  eternity  ;r 
it  behoves  therefore  to  be  instant  in  speaking* 
the  truth,  and  to  demand  speedy  justice :  Xh& 
hangman  and  the  scaffolding  of  the-  new" 
drop  is  already  prepared  for  our  executions  on 
one  hand,  and  governor  Pliillip  and  military 
tyranny  at  Botany-bay  (meaning  the  said. 
place  in  parts  beyond  the  seas,  called  Botany^ 
Day)  awaits  us  on  the  other ;  and  in  which 
said  libel  is  also  contained  according  to  the 
tenor  and  effect  following:  we  look  with- 
concern  and  abhorrence  on  the  bloody  hue 
of  the  felony  laws,  and  the  frequent  execii- 
tions  in  England  in  this  reign  under  a 
nominal  admmistration  of  justice  (meaning, 
that  justice  had  not  been  truly  aduunistered- 
in  England  during  his  said  majesty's  reign); 
since  the  time  our  eyes  have  been  open  to 
the  expectation  of  salvation,  pardon,  expia- 
tion, and  deliverance  in  this  world,  through 
the  divine  providence,  justice,  and  mercy 
of  God's  holy  law  in  favour  of  our  cases, 
annulling  the  rigour  of  our  sentences,  and 
in  arrest  of  the  perverted  judgments  pro* 
nounced  upon  us ;  in  contempt  of  our  said 
lord  the  kmg,  in  open  violation  of  the  law» 
of  this  kingdom,  to  the  evil  example  of  aJl 
others  in  the  like  case  offending,  and  against 
the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity.  And  the  said  attorney* 
general  of  our  ^aid  lord  the  kine  further 
gives  tiie'  court  here  to  underiftand  and  be 
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inforroedy  that  before  and  at  the  tiine  of  the 
printmg  and  publishing  of  a  ceitun  other 
false,  wicked,  malicious,  scandalous,  and 
seditious  libel  herein-afiter  next  mentioned,  it 
was  believed  and  understood  by  and  amongst 
his  said  majesty's  subjects,  that  his  said 
majesty  was  then  shortly  about  to  cause  to 
be  transported  divers  felons  and  other  of- 
fenders liable  to  be  transported  by  the  laws 
of  this  realm  to  a  certain  place  in  parts  be- 
yond the  seas,  called  Botany-bay,  to  wit,  at 
London  aforesaid,  in  tiie  parish  and  ward 
aforesaid :  and  the  said  attorney-eeneral  of 
our  said  lord  the  king,  for  our  said  lord  the 
king,  further  gives  the  Court  here  to  under^ 
stand,  and  be  informed,  that  before  and  at 
the  time  of  the  printing  and  publishing  of  a 
certain  other  false,  wicked,  malicious,  scan- 
dalous, and  seditious  libel  hereinafter  next 
mentioned,  divers  nersons  had  been  and 
were  confined  in  aivers  of  his  majesty's 
eaols  M'ithin  this  kingdom,  under  sentence  of 
death  or  transportation,  for  divers  crimes  by 
the  laws  and  statutes  of  this  realm  punishable 
with  death  or  transportation;  and  that  the 
said  George  Gordon,  late  of  London  afore- 
said, esq.,  (commonly  called  lord  George 
Gordon),  well  knowing  the  several  premises 
aforesaid,  but  being  a  wicked,  malicious, 
seditious,  and  ill-disposed  person,  and  being 
greatly  disaffected  to  our  said  present  sove- 
reign lord  the  king,  and  to  the  laws  and 
constitution  of  this  realm,  and  unlawfully, 
wickedly,  maliciously,  and  seditiously  in- 
tending, devising,  and  contriving  to  stir  up 
and  excite  tumults,  discontents,  insurrections, 
and  seditions,  as  well  in  divers  of  his  said 
majest^r's  gaols  in  this  kingdom  amongst 
the  prisoners  confined  therein,  and  then 
under  sentence  of  death  or  transportation 
for  divers  crimes  by  the  laws  and  statutes 
of  this  realm  punishable  with  death  or 
transportation,  as  amongst  divers  others  of 
bis  said  majesty's  subjects;  and  also  to 
insinuate,  and  cause  it  to  be  believed,  that 
divers  laws  of  this  realm^  whereby  sundry 
crimes  are  punishable  with  death^  were  made 
contrary  to  the  law  of  God.  and  the  rightful 
power  of  the  king  and  parliament  of  this 
realm  to  make  such  laws;  and  also  unlawfully, 
wickedly,  and  maliciously  intending,  design- 
ing, and  contriving  to  excite  a  general  ms- 
afiection  amongst  nis  said  majesty's  subjects 
towards  the '  aaministration  of  justice  within 
his  said  majesty's  realm,  and  to  render  his 
said  majesty's  judges  authorized  to  administer 
tiie  same  suspected  of  an  undue  administra- 
tion thereof,  and  by  means  thereof  to  draw 
upon  his  said  majesty^s  judges  the  general 
ill-will,  contempt,  and  hatred  of  his  said  ma- 
jesty's subjects,  qn  the  said  twenty-second 
day  of  January,  in  the  said  twenty-seventh 

Csar  of  the  reign  of  our  seud  present  sovereign 
rd  the  kin^,  with  force  and  arms,  at  Lou- 
don aforesaid,  in  the  parish  and  ward  afore- 
said, wickedly,  maliciously,  and  seditiously 
did  print  mid  publish,  and  cause  sad  procure 


tb  be^rinted  and  published  a  certiliii  other 
fiilse,  wicked,  malicious,  scandalous,  and  se« 
ditious  libel,  kitituled,  '  The  Prisoners  Petw 
'  tion  to  the  Right  Honourable  Lord  €^rge 
^  Gordon,'  and  which  said  libel  is  also  furthes 
intituled,  *  The  Prisoners  Petition  to  the 
'  Right  Honourable  Lord  George  Gordon,  to 
^  preserve  their  Lives  and  Liberties,  and  pre- 
^  vent  their  Banishment  to  Botany-Bay ;'  and 
in  which  said  last-mentioned  libel  is  con- 
tained according  to  the  tenor  and  effect  fol- 
lowing: but  we  (meaning  the  said  supposed 
prisoners  in  whose  names  the  said  supposed 
petition  purported  to  have  been  written)  have 
reason  to  cry  aloud  from  our  dungeons  and 
prison-ships  m  defence  of  our  lives  and  liber-« 
ties  in  this  advanced  period  of  the  world 
(when  many  kingdoms  and  common»wealths 
affect  holiness  unto  the  Lofd,  and  profess  to 
take  hold  out  of  all  langoa^s  of  the  nations^ 
even  to  take  hold  of  the  skirt  of  him  that  is  a 
Jew,  saying,  we  will  go  with  you,  for  we  havtf 
heard  thai  God  is  with  you) ;  that  the  just 
punishment  ordained  by  God  for  our  tres*. 
passes  of  thievery  is  profanely  altered  hymen 
like  ourselves ;  that  his  adequate  judgment  of 
our  offences,  mingled  with  mercy,  is  not  exe« 
cuted  upon  us  in  nghteousness ;  that  the  ever-* 
lasting  law  of  his  statutes  is  changed  and  per<« 
Verted  to  our  destruction ;  and  the  true  record 
of  the  Almighty  is  falsified  by  the  lawyers  and 
judges  (who  sit  with  their  backs  to  the  words 
of  Uie  living  God,  and  the  fear  of  man  befom 
their  faces)  till  the  streets  of  our  city  have 
run  down  with  a  stream  of  blood  instead  of 
righteousness,  as  it  is  at  this  day;  just  as  if 
the  kingdoms  and  commonwealths  at  this  ad- 
vanced era  were  still  aliens  from  the  oomw 
monwealth  of  Israel,-  and  strangers  from  the 
covenants  of  promise^  having  no*  hope,  and 
without  God  m  the  world.  How  loi:^  Q 
Lord!  shall  these  whited  walls  of  council^ 
who  sit  to  judge  the  people  af)er  the  law. 
(meaning  his  said  majes^'s  judges)  command 
us  to  be  hanged'  contrary  to  the  law  ?  Th|ey 
(meaning  his  said  majesty's  J  udses)  tithe  mint 
and  me,  and  all  manner  of^^heros,  by  maidng 
long  charges  to  the  juries  with  a  show  of  justice 
and  religion;  and  afierwards  pass  over  jodg^ 
ment  and  the  love  of  God  by  pronouncing  the 
sentence  of  death  upon  us  (meaning  upon 
such  of  the  said  last-mentioned  prisoners  as 
had  been  sentenced  to  death  as  last  aforesaid), 
and  shedding  our  innocent  blood  (meaning 
the  blood  of^such  prisoners  as  last  aforesaid 
for  expiable  trespasses,  which  do  not  reqnire 
our  cutting  off  from  the  people  (meaning  the 
capital  punishment  of  such  prisoners  as  last 
afores&id).  Surely  then  shall  the  blood  of  our 
lives  (meaning  the  lives  of  such  prisoners  «s 
last  aforesaid)  be  required  at  their  hands, 
(meanins  the  hands  of  his  said  majesty*t 
judges),  life  for  life,  banishment  for  banish^ 
ment :  whoso  sheddeth  man's  blood  by  man 
•shall  his  blood  be  shed:  for  in  the  image  of 
God  made  he  man.  There  is  now  but  a  step 
between  us  mad  eternity;  tt  behotes  ther»« 
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§an  to  be  instant  in  sfwaking  the  truth,  antt 
to  demuid  speedy  justice:  the  faaxig^an  and 
the  scaffolding  or  the  new  drop  is  already 
prepared  for  our  executions  on  one  hand^  and 
^veraor  Phillip  and  military  tyranny  at  Bo« 
tany-bay  (meanine  the  said  place  in  parts  be- 
yond tbe  seas,  called  Botanv4>a^)  awaits  us 
on  the  other ;  and  in  which  said  last-men- 
tioned libel  b  also  contained  according  to 
the  tenour  and  effect  following ;  We  look  with 
coDcem  and  abhorrence  on  the  bloody  hue  of 
the  felony  laws,  and  the  frequent  executions 
in  England  in  this  reign,  under  a  nominal  ad« 
ministratioD  of  justice  (meaning  that  justice 
had  not  been  truly  administered  in  England 
during  lus  said  majesty's  reign]U  since  the 
time  our  eyes  have  been  opened  to  the  ex- 
pectation of  salvation,  pardon,  expiation,  and 
oeliverance  in  this  world  throuui  the  divine 
providence,  justice,  and  mercy  of  God's  holy 
law  in  ftivour  of  our  cases,  and  aonulling  the 
rigour  of  our  sentences,  and  in  arrest  of  the 
perverted  judgment  pronounced  upon  us  ;«^ 
m  contempt  of  our  said  lord  the  king,  in  open 
violation  of  the  laws  of  this  kingdom,  to  the 
evil  example  of  all  others  in  Sie  like  case 
offending,  and  against  the  peace  of  our  said 
sovereign  lord  the  king,  his  crown  and  dig- 
nity.   And  the  said  attorney-general  of  our 
said  lord  the  king,  for  our  said  lord  the  king, 
further  ^ves  the  Court  here  to  understand 
and  be  mformed,  that  the  said  George  Gor- 
don, esq.,  commonly  called  lord  George  Gor- 
don, bemg  such  person  as  aforesaid,  and  again 
unlawfully,  wickedly,  maliciously,  and  sedi- 
tiously intending,  devi^ng,  and  contriving  to 
stir  up  and  excite  tumults,  discontents,  insup- 
lections,  and  seditions  amongst  divers  of  his 
said  majesty's  subjects,  and  to  render  divers 
laws  and  statutes  of  this  realm  then  and  still 
hi  force  within  the  same,  as  also  his  said  ma- 
jesty's judges  employed  by  his  said  majesty  in 
the  due  administration  and  execution  thereof, 
the  objects  of  detestation,  hatred,  and  con- 
tempt, by  and  amongst  divers  of  his  said  ma^ 
jesty's  subjects,  to  wit,  on  the  said  twenty- 
second  day  of  January,  in  the  twenty-seventh 
year  aforesaid,  with  force  and  arms,  at  Lon^ 
don  aforesaid,  in  the  parish  and  ward  afore- 
said, wickedly,  maliciously,  and  seditiously 
printed  and  jmblished,  and  caused  and  pro- 
cufed  to  be  printed  and  published,  a  certain 
other  folse,  wicked,  malicious,  scandalous, 
and  seditious  libel,  intituled,  <  The  Prisoners 
'Pietition  to   the  Right  Honourable  Lord 

*  Geom  Gordon,'  ana  also  further  intituled, 

*  The  Prisoners  Petition  to  the  Right  Honour- 
'  able  Lord  George  Gordon,  to  preserve  their 
<  Lives  and  Liberties,  and  prevent  their  Ba^ 
'  mshment  to  Botany-bav,'  of  and  concerning 
his  said  majesty,  and  the  laws  and  statutes 
now  in  force  within  this  realm  for  the  in- 
flicting of  capital  punishment  in  certun  cases, 
and  of  and  concerning  the  administration  and 
execution  of  justice  within  this  realm  b^  his 
said  majesty's  judges  authorized  to  administer 
sad  execute  the  same;  in  which  said  libel  is 
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contamed  according  to  the  tenour  and  effeA 
following,  that  is  to  sav,  How  long,  O  Lord! 
shdll  these  whited  walls  of  council,  who  stt 
to  judge  the  [)eople  afler  the  law  (meaning 
his  said  maiesty's  judges),  command  us 
(meaning  such  of  the  said  prisoners  by  whom 
the  said  libel  purported  to  have  been  written 
as  were  then  under  sentence  of  death)  to  be 
hanged  contrary  to  the  law?  They  (agaift 
meaning  his  said  majesty's  judges)  tithe  mint 
and  me,  and  all  manner  of  herbs,  by  making 
long  charges  to  the  juries  with  a  show  of 
justice  ana  religion,  and  afterwards  pass  over 
judgment  and  the  love  of  God,  by  pronouncing 
the  sentence  of  death  upon  us  (again  meaning 
upon  such  prisoners  as  last  aforesaid),  and 
shedding  our  innocent  blood  (meaning  the 
blood  of  such  prisoners  as  last  aforesaid)  for 
expLable  trespasses,  which  do  not  require  our 
cutting  off  from  the  people  (meaning  the  in- 
fliction of  capital  punishment  upon  such  pri- 
soners as  last  aforesaid).  Surely  then  snail 
the  blood  of  our  lives  (meaning  the  lives  of 
such  prisoners  as  last  aforesaid)  be  re«]uired 
at  their  hands  (meaning  the  hands  of  his  said 
majesty's  judges),  life  for  life,  banishment  for 
banishment :  whoso  sheddeth  man's  blood  by 
man  shall  his  blood  be  shed ;  for  in  the  image 
of  God  made  he  man ; — in  contempt  of  our 
said  lord  the  king,  in  open  violation  of  the 
laws  of  this  kingdom,  to  the  evil  example  of 
all  others  in  like  case  offending,  and  against 
the  peace  of  our  said  sovereign  lord  the  Icing, 
his  crown  and  dignity.  And  the  said  attor- 
ney-general of  our  said  lord  the  kin^,  for  our 
said  lord  the  king,  further  gives  the  Court 
here  to  understand  and  be  informed,  that  the 
said  George  Gordon,  esq.,  commonly  called 
lord  George  Gordon,  being  such  person  as 
aforesaid,  and  again  unlawfully,  wickedly, 
maliciously,  and  seditiously  intending,  de- 
vising, and  contriving  as  last  aforesaid,  after- 
wards,  to  wit,  on  the  twenty-second  day  of 
January,  in  the  twenty-seventh  year  afore- 
said, with  force  and  arms,  at  London  afore-i 
said,  in  the  parish  and  ward  aforesaid,  wick* 
edly,  maliciously,  and  seditiously  printed  and 
published,  and  caused  and  procured  to  be 
printed  and  published,  a  certain  other  false, 
wicked,  malicious,  scandalous,  and  seditious 
libel,  intituled,  '  The  Prisoners  Petition  to 
'  the  Right  Honourable  Lord  George  Gror- 
'don;'  and  which  said  libel  is  also  further 
intituled,  '  The  Prisoners  Petition  to  the 
'  Right  Honourable  Lord  George  Gordon,  to 
'  preserve  their  Lives  and  Liberties,  and  pre- 
*  vent  their  Banishment  to  Bolany-bay,'  of 
and  concerning  his  said  majesty,  and  the  laws 
and  statutes  now  in  force  within  this  realm 
for  the  inflicting  of  capital  punishment  in  cer- 
tain cases,  and  of  ana  concerning  the  admi- 
nistration and  execution  of  justice  within  this 
realm  by  his  said  majesty's  judges  authorized 
to  administer  and  execute  the  same ;  in  which 
said  last-mentioned  libel  is  contained  accord- 
ing to  the  tenour  and  effect  following,  that  is 
to  say,  ¥fe  (meaning  th»  supposed  prisonerv 


183] 


27  GEORGE  III. 


Trial  of  Lord  George  Gordon 


tl84 


i}y  whom  tlie  said  last-mentioned  libel  |mr- 
portcd  to  have  been  written)  look  with  con- 
cern and  abhorrence  on  the  bloody  hue  of 
-the  felony  laws,  and  the  frequent  executions 
in  £n(;land  in  this  reign,  under  a  nominal 
arlniiiiinlration  of  justice  (raean'mg  that  jus- 
tice was  not  truly  administered  in  £ng(p,nd 
during  his  majebtv's  reign),  since  the  time 
pur  eyes  (meaning  the  eyes  of  such  prisoners 
las  last  aforesaid)  have  been  opened  to  the 
expectation  of  salvation,  pardon,  expiation, 
and  deliverance  in  this  world,  throus^h  the 
divine  providence,  justice,  and  mercy  oi  God's 
holy  law  in  favour  of  our  cases  (meaning  the 
cases  of  such  prisoners  as  last  aforesaid),  an- 
luilliiig*  the  rigour  of  our  sentences  (meaning 
the  sentences  passed  upon  such  priboucrs  as 
last  aforesaid),  and  in  arrest  of  the  perverted 
judgments  pronounced  upon  us  (meaning  the 
.judgments  pronounced  upon  sucli  prisoners 
.xis  last  aturesaid); — in  contempt  of  .our  said 
lord  the  kius:,  in  open  violation  of  the  laws 
of  this  kingdom,  to  the  evil  example  of  all 
others  in  like  case  offending,  and  against  the 
peace  of  our  said  sovereign  lord  the  king,  his 
crown  and  dignity  :  \vhereupon  the  said  attor- 
ney-general of  Qiv  said  lord^  who  for  our  said 
present  soyercifn  lord  the  king  prosecutes  in 
Ihis  behalf^  prays  the  consideration  of  the 
Court  here  in  the  premises,- and  that  due 
process  of  law  may  be  awarded  against  him 
the  said  George  Gordon  in  this  behalf,  to 
make  him  answer  to  our  said  present  sove- 
reign lord  the  king  touching  an^  concerning 
the  premises  aforesaid,  &c. 

Counsel  for  the  Croten — Mr.  Attorney  Ge- 
neral [R.  P.  Arden,  afterwards  lord  Alvan" 
^ey] ;  Mr.  Solicitor  General  [Archibald  Mac- 
tlonald,  aflerwards  Lord  Cluef  Baron];  Mr 
Bcarcrofl,  The  hon.  Thomas  Erskine,  Mr* 
Baldwin,  Mr.  Law. 

• 

Solicitors  —  Messrs.  Chamberlayne  and 
White. 

[The  Information  w^as  opened  by  Mr.  Lav?."] 

9 

Mr.  Attorney  General.  May  it  please  your 
lordship,  and  jr'ou  gentlemen  of  the  jury ; 

This  is  an  information  against  the  noble 
lord,  the  dcfcnddut,  for  a  libel  of  as  mis- 
^hi^jvous  and  scull lious  a  nature  as  any  I  can 
possibly  conceive. 

If  yon  have  attended  to  this  publication  as 
it  was  opened  by  my  learned  friend,  you  ob- 
serve that  it  is  supposed  to  be  addressed  to 
his  lordship  by  the  prisoners  then  confined 
in  gaol,  but  that  it  never  was  so  addressed  bv 
•any  person  but  himself.  The  object  of  it  is 
to  infuse  into  the  minds  cf  those  unhappy 
>vrelches  whose  lives  or  liberties  were  for- 
feit to  the  laws  of  their  country,  that  those 
vho  pronounced  the  sentences  upon  them 
liad  no  rii;ht  to  pronounce  such  sentences, 
and  therefore  calling  upon  tlicm  (instead  of 
their  calling  upon  him)  to  resist  tlie  execution 
of  those  laws  that  thev  had  broken :  and  as 
(ir  us  he  was  able  he  ilisperscd  them  without 


doors  when  he  was  not  able  to  disperse  them 
within  the  doors  of  Newgate,  to  provoke  his 
majesty's  subjects  to  rise  in  defence  of  what 
he  calls  those  injured  subjects,  and  to  oppose 
the  execution  of  those  laws  to  whii^h  their 
crimes  have  made  them  subject. 

Gentlemen,  the  liberty  oi  th|B  press  is  what 
we  hear  much  of,  and  I  trust  we  all  kopw  it 
is  an  invaluable  privilege,  which  this  country 
I  hope  will  ever  enjoy ;  but  no  country  upon 
earth  can  subsist  if  any  subject  of  that  coun- 
try is  permitted  to  aitanpt  to  mfiise  into  the 
minds  of  its  inliabitants  an  Opinion,  that  the 
laws  of  that  country  are  contrary  to  the  laws 
of  God,  and  that  therefore  they;ou^ht  to  be 
resisted.  If  there  is  any  man  in  this  coun- 
try who  thinks  so  of  ita  laws,  in  God's  name 
let  him  go  somewhere  else,  let  him  go  to  that 
country  where  he  can  find  more  happy  law^s» 
and  more  liberal  notions.  He  ougnt  not  to 
remain  a  subject  of  that  country  to  the  laws 
of  which  he  thinks  he  ought  not  to  submit^ 
and  to  which  he  is  determined,  as  far  as 
in  his  power,  to  prevent  every  other  man's 
submission. 

Gentlemen,  I  do  not  wish  by  any  thing  I 
shall  say  to  call  for  your  verdict,  without  I 
shall  e^blish  the  proofs  I  have  to  give  upon 
a  basis  that  nothing  can  shake ;  but  I  cannot 
help  reminding  you  of  jthe  horrid  tendency 
which  this  publication  i)ears  upon  the  .iace  of 
it  It  is  but  seven  years  ago  since  the  three 
great  gaols  of  this  kingdom  were  sapped  to 
jtheir  foundation,  and  every  prisoner  set  24. 
liberty.* 

Lord  George  Gordon.  That  has  nothing 
to  do  with  the  present  charge. 

Mr.  Attorney  General.  All  I  say  is,  that 
the  history  of  that  time  would  have  taueht 
any  man  (I  mean  not  to  apply  it  particvilany) 
to  be  extremely  cautious  ot  any  kind  of  publu 
cation  which  would,  in  any  degree,  liad  to 
the  repetition  of  the  same  outrages.  Thii 
publication  has  for  its  object  the  very  same 
attempt ;  this  gross  libel  carries  upon  the  face 
of  it  tne  language  of  holy  writ;  and  the  scrip- 
tures of  GcHU  are  made  use  of  to  induce  the 
people  of  this  country  to  resist  its  laws. 

Gentlemen,  I  will  pass  over  many  of  the 
expressions  in  which  it  is  couched  (for  it 
must  he  read  to  you  in  the  course  of  the  evi- 
dence), and  you  will  have  the  information  to 
compare  with  it  afterwards  if  you  should  think 
fit. 

The  pamphlet,  after  having  begun  with 
quotations  Irom  scripture,  states,  uiat  <the 
'  true  record  of  the  Almighty  is  falsified  and 

*  erased  by  the  lawyers  and  judges,  who  sit 

*  with  their  backs  to  the  words  of  the  living 
'  C^od,  and  the  fear  of  man  before  their  faces^ 
'  till  the  streets  of  our  city  have  ran  down 
'  witUa  stream  of  blood  instead  of  righteous- 
'  ness,  as  it  is  at  this  day.'—*  How  long,  O 

*  See  some  account  of  these  transactions 
in  the  trial  of  this  same  lord  George  Gordon, 
for  high  treason;  ante  vol.  xxi^  p.  604. 
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Lord !  shall  these  whited  trails  of  council, 
who  sit  to  judge  the  people  after  the  law, 
command  us  to  be  hanged  contrary  to  the 
law?  They  tithe  mint^and  rue,  and  all 
mapper  ot  herbs,  by  making  long  charges 
to  the  juries  with  a  snow  of  justice  and  reli* 
goD,  and  atWwards  pass  over  judgment  and 
U^e  loiv'e  of  God,  by  pronouncing  the  sen- 
tence of  death  upon  us,  and  shedding  our  in* 
•OocQit  blood  for  expiable  trespasses,  which 
do  not  require  our  cutting  off  from  the 
people.  Surely  then  shall  the  blood  of  our 
nves  be  requiced  at  their  hands,  life  for  Ufe, 
banishment  for  banishment:  whoso  shed- 
deth  man's  blood  by  man  shall  his  blood  be 
shed ;  for  in  the  image  of  God  made  he  man. 
There  is  now  but  a  step  between  us  and 
etemi^ ;  it  behoves  us  therefore  to  be  in- 
stant in  speaking  the  truth,  and  to  demand 
speedy  justice :  the  hangman  and  the  scaf- 
tbkling  of  the  new  drop  is  already  prepared 
for  our  executions  on  one  hand,  and  governor 
PhUlip  and  military  tyranny  at  Botany-bay 
awaits  us  on  the  other.  We  are  accounted 
ffi  sheep  for  the  slaughter,  as  men  of  death 
in  the  eye  of  the  law  of  England,  copied 
from  the  laws  of  Draco,  written  in  blood.' 
Now,  gentlemen,  the  object  of  this  is  clearly 
.to  persuade  every  man  in  this  country  that 
cur  laws  are  unjust,  and  that  the  legislature 
Juve  usurped  a  power  which  does  nothelong 
to  them,  of  inflicting  the  punishment  of 
death,  or  even  banishment,  for  the  crimes  for 
which  the  convicts  were  then  confined  in  their 
respective  prisons. 

I  need  not  comment  before  gentlemen  of 
vour  description  upon  the  tendency  of  such  a 
.publication.  If  there  are  any  men  so  weak 
as  to  be  affected  by  arguments  like  these  with 
respect  to  the  power  of  taking  away  life,  ex- 
cept in  cases  where  life  has  been  taken  away. 
Jet  them  only  consider,  that  the  reason  why 
executions  are  more  frequent  in  England  than 
elsewhere  is,  because  the  laws  are  milder. 
We  know  nothing  of  tortures ;  God  forbid  we 
ever  should  practise  them :  and  no  man  can 
he  convicted  m  this  country  of  an  offence  but 
in  cases  .where  the  guilt  must  be  so  apparent 
ibat  it  is  hardly  possible  to  suppose  a  convic- 
tion where  innocence  can  exist. 

After  having  written  this  pamphlet  ad- 
dressed to  himself,  and  not  by  the  prisoners 
addressed  to  him,  the  noble  lord  in  the  months 
pf  January  and  February  paid  very  freqiient 
visits  to  Newgate ;  a  place  I  should  nave 
thought  his  lordship  would  have  abstsuned 
from  ever  visiting.  In  those  visits  he  had 
frequent  conversations  with  Mr.  Pitt  the 
turnkey,  and  repeatedly  requested  to  be  ad- 
mitted to  the  cells,  to  talk  with  the  prisoners 
about  the  sentences  u\ider  which  they  respec- 
tively laboured,  stating  to  him,  that  it  was 
extremely  unjust  that  they  should  have  re- 
cehred  those  sentences,  and  wishing,  if  Mr. 
Pitt  would  have  permitted  him  to  have  gone 
into  the  gaol,  to  nave  conversed  with  the  pri- 
soners upon  that  subject  Mr,  Pitt  J^iew  bis 
duty  too  well  to  permit  that. 


His  lordship  bein^  refused  admittance, 
some  time  after  came  his  lordship's  own  foot- 
man, with  three  of  these  pamphlets,  addressed 
to  Mr.  Pitt,  on  the  felons  side  of  Newgate, 
with  lord  George  Gordon's  compliments. 
The  footman  told  Mr.  Pitt  that  he  came  from 
lord  George  Gordon,,  and  he  left  three  of  the 
pamphlets ;  one  directed  to  him;  another  to 
Mr.  Villette,  the  ordinary  of  Newgate ;  and  a 
third  to  another  Mr.  Pitt,  the  turnkey  on  the 
debtors  side. 

One  of  these  pamphlets  was  very  properly 
put  into  the  hands  ot  tlie  sheriffs,  who  nave 
the  immediate  custody  of  the  gaol :  thev  very 
properly  thousht  it  their  duty  to  lay  it  before 
the  person  who  has  now  the  honour  to  ad- 
dress you ;  and  I  thought  it  my  duty,  upon 
hearing  of  such  an  attempt  (and  indeed  I 
should  not  have  been  worthy  to  wear  the 
gown  I  do  if  I  had  hesitated  a  moment  upon 
Its  being  communicated  to  me),  to  bring  the 
noble  lord  before  the  first  court  of  criminal 
jurisdiction  in  this  country;  and  in  that 
Court,  before  a  jury,  to  answer  for  so  sedi- 
tious an  attempt. 

Lord  George  Gordon,  after  being  disap- 
pouited  in  his  attempt  upon  the  persons  im- 
mediately employed  in  the  custody  of  New- 
gate, sent  two  persons  to  the  door  of  New- 
gate, with  an  intent,  if  they  could,  to  have 
found  entrance  into  the  gaol,  which  I  believe 
they  were  not  able  to  effect.  Not  being 
able  to  get  admittance  into  the  gaol,  they  dis« 
persed  these  pamphlets  about  the  streets  be- 
fyie  the  gaol  of  Newgate  to  every  person  that 
came  by,  or  that  was  likely  to  have  access  into 
the  gaol. 

Mr.  Pitt  waited  upon  lord  George  Gordon. 
His  lordbhip  avowed  his  having  sent  the  three 
pamphlets  to  Newgate  by  his  footman.  In- 
deed, when  he  went  to  his  lordship's  house, 
he  was  let  in  by  the  same  footman  that 
brought  them  to  him. 

Mr.  Pitt  went  to  his  lordship,  to  ask  him 
who  those  persons  were  that  bad  dispersed 
the  pamphlets  before  the  gaol,  and  to  remon- 
strate with  him  upon  his  conduct  with  respect 
to  the  prisoners.  His  lordship  told  him  tho 
names  of  the  persons  whom  he  had  so  em- 
ployed ;  and,  m  short,  did  then  that  which 
Gocl  forbid  he  should  do  now,  and  I  hope  he 
will  not  no.w  attempt  it ;  he  justified  what  he 
had  done,  and  insisted  he  had  a  right  to  make 
this  address  to  the  prisoners,  which  he  is  now 
called  upon  to  answer  for. 

Gentlemen,  I  have  stated  to  you,  that  no 
man  in  this  country  can  be  convicted  by  any 
other  means  than  by  evidence  immediately 
applying  to  the  crime  he  is  charged  with.  I 
shall  produce  the  evidence  I  have  stated  re- 
specting these  different  conversations.  I 
shall  then  prove  his  lordship's  acknowledg- 
ment. Indeed,  these  several  addresses  to  the 
turnkeys  are  in  his  own  hand-writing.  When 
I  have  done  that,  I  know  not  wheUier  there 
will  be  any  necessity  for  me  to  address  you 
anv  more  upon  this  informs^tion:  mo^t  pro« 
bably  aot| 
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If  there  is  a  man  who  can  entertain  the 
ideas  that  this  noble  lord  would  have  you 
suppose  he  does,  I  am  sure  he  is  not  a  fit  sub- 
ject for  this  kinsdom ;  I  believe  for  no  other 
upoi\  the  face  of  the  earth:  for  it  would  be 
impossible  that  government  should  subsist,  if 
such  notions  were  admitted  to  be  disseminated 
amone  the  people. 

God  be  thanked!  this  libel  did  not  attain 
its  endy  ^nd  I  hope  and  trust  there  will  be  al* 
ways  vigour  enough  in  the  government  of  this 
>  country  to  resist  any  such  attempts,  aud  to 
keep  that  peace  upon  which  depends  our 
prosperity,  and  which  if  we  keep  among  our- 
selves I  believe  we  may  long  be  a  happy  and 
a  flourishing  people. 

EVIDEKCE  FOB  THE  CeOWN. 

John  Pitt  sworn. — Examined  by  Mr.  Solicitor 

General, 

Were  you  employed  in  the  gaol  of  Newgate 
at  any  time  in  December  last  r-— Yes. 
'    In  what  capacity?— As  turnkey  to    Mr. 
Akerman. 

Did  you  about  that  time  receive  any  pamph- 
lets respecting  the  prisoners  in  gaol  ? — ^Yes; 
but  I  cannot  say  the  da^  of  the  month  when  I 
received  them.    I  received  three  pamphlets 
-  from  lord  George  Gordon's  servant. 

Did  you  receive  them  in  the  month  of  De- 
icember? — ^I  cannot  say  that  it  was  in  the 
month  of  December. 
>  Did  you  know  lord  George  Gordon  ? — I  did. 

Lord  George  Gordon,  He  has  known  me 
many  years. 

JPt^.  No,  I  have  not  known  vou  a  twelve- 
month; it  was  in  the  latter  end  of  the  year 
4786 :  lord  George  Gordon  came  into  the  tap- 
room ;  it  was  before  the  tap  was  taken  away. 

Is  Uiat  a  part  of  the  prison  ? — Yes. 

How  often  had  his  lordship  come  to  you 
before  the  receipt  of  those  pamphlets  you 
apoke  of? — I  dare  say  he  had  oeen  there  half 
a  dozen  times. 

What  was  the  object  of  those  visits  ? — He 
used  to  come  in  and  say  *  Don't  vou  think 

*  it  is  cruel  that  so  much  blood  should  be  spilt  ? 
<  Don*t  you  think  it  is  very  hard  so  many 

*  should  suffer?'  I  said  I  coukl  not  help  it,  nor 
he  neither  I  believed.  He  said  ^  No  man 
bought  to  suffer  death  without  he  spilt 
^bkKxl.' 

You  said  you  received  three  pamphlets 
from  lord  George  Gordon's  servant :  did  you 
receive  any  more  at  any  other  time  ?— On  the 
4th  of  January,  when  we  were  moving  the 
prisoners  for  trial,  I  met  a  woman  in  the  pas- 
ses with  some  pamphlets.  I  asked  her 
where  she  eot  them;  she  said  I  might  get 
enough  at  the  door.  There  was  an  old  man 
there :  he  told  me  he  had  those  pamphlets  to 
deliver  from  lord  George  Gordon.  I  asked 
him  to  give  them  to  me. 

Did  you  afterwards  receive  any  pamphlets 
yourself?— Yes;  ftx)m  lord  Oeoige  Gordon, 
at  14s  own  house. 


Were  any  of  these  pamphlets  sent  to  any 
persons  in  Newgate?— Yes;  lord  George 
Gordon  sent  three :  one  directed  to  me;  one 
to  my  brother  Thomas,  on  the  debtors  side ; 
and  one  to  Mr.  Villette,  the  ordinary  of  New- 
gate. 

Is  that  the  pamphlet  (handing  it  to  the  wit- 
ness) which  was  directed  to  you? — ^Itis;  I 
wrote  my  name  at  the  top  of  it. 

Do  you  know  the  hand-writing  of  the  di- 
rection ? — Yes. 

Whose  hand-writing  is  it  ? — ^Lord  George 
Gordon's. 

Have  vou  seen  his  lordship  write  ? — ^I  hare. 
One  of  the  pamphlets  is  directed  to  Mr.  Aker- 
man ;  I  saw  lord  Georee  Gordon  write  that 
in  his  own  parlour.  His  lordship  often  wanted 
to  go  in  to  the  condemned  convicts :  I  told 
him  I  could  not  let  him  in  without  an  order 
from  Mr.  Akerman  or  the  sheriffs.  He  fre- 
quently asked  me  how  he  was  to  apply  to  get 
admittance  into  the  gaol :  I  told  him  he  must 
apply  to  the  sherifiis,  or  to  Mr.  Akermad. 

Did  you  at  any  time  go  to  lord  George 
Gordon's  house  ? — Yes,  I  did,  on  Friday  the 
S6th  of  January. 

Relate  what  passed  then. — I  knocked  at 
the  door ;  the  footman  that  brought  the  three 
pamphlets  came  down  and  opened  the  door. 
I  asked  if  his  lordship  was  at  home :  he  said 
he  was.  I  said  give  my  compliments  to  his 
lordship,  tell  him  my  name  is  Pitt,  and  that  I 
come  from  Newgate ;  that  I  should  be  glad 
to  speak  with  him.  His  lordship  sent  for  me 
up  Stairs.  I  told  him  there  was  a  sad  piece 
of  work  about  these  pamphlets:  he  said, 
^  Don't  you  mind  it ;  I  am  ready  for  them, 
^  let  them  begin  as  soon  as  they  will.'  I  sat 
down,  and  had  a  glass  of  rum  and  water.  I 
looked  behind  me;  there  I  saw  a  pile  of 
these  pamphlets.  I  ssud  there  are  some  of 
them  here  :  he  said  *  Yes  ;  has  Mr.  Aker- 
^  man  bad  one  ?'  I  said  I  cannot  say  that  he 
has.  He  said '  Will  you  be  so  kind  as  to 
*  take  him  o^e  ?'  I  said  I  will ;  will  you  write 
your  compliments  upon  the  back  of  it  ?  His 
lordship  then  wrote  his  compliments  to 
Mr.  Axerman  on  the  back  of  one  of  the 
pamphlets,  and  gave  it  me :  he  gave  me  one 
or  two  more. 


Did  you  ask  his  lordship  any  questions 
spectiog  the  two  persons  you  mentioned,  as 
dispersuig  these  pamphlets? — I  asked  him 
where  they  lived,  and  then  he  wrote  down 
their  directions 

Look  at  that  paper  ? — ^This  is  the  direction  ; 
I  saw  lord  George  Gordon  write  it. 

The   following  exhibits  were  read    by  the 

Associate : 

^  Lord  George  Gordon's  compliments  to 
^  Mr.  Akerman,  January  86^  1787,'  written 
upon  one  of  the  pamphlets. 

llie  Address  of  the  persons  who  delivered  the 

Pamphlets. 

*  Mr.  Mowatt,  at  the  hat-maker's,  Lon^ 
'  court,  St.  Martin's. 
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for  a  Libel* 
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'  Mr.  De  Fleuiy  and  Miss  De  Fleury,  at 
'  Mr.  Tadunaker's/ 

Jokm  Pitt. — Cross-examined  by  Lord  George 

Gordon. 

I  desire  you  to  tell  me  whether  any  conver- 
satioQ  I  ever  had  with  you  was  to  stir  up  the 
prisoners  to  any  violence  of  conduct,  or  whe- 
ther it  was  not  after  I  bad  told  you  and  vour 
brother  that  1  thought  that  the  felony  laws 
were  too  sanguine,  and  also  that  they  had 
not  had  their  effect  by  deterrine  peo])le  from 
Committing  thefts  in  all  parts  oAne  kinedom, 
and  that  you  said  also  that  you  was  tired  with 
seeing  of  bloodshed  ? — I  never  said  any  such 
wDid.    If  I  must  tell  the  truth  I  was  always 
^ad  to  get  away  from  you  ;  I  often  made  use 
<if  many  feints;   I  would  not  hold  you  in 
discourse. 

Tou  said  I  said  let  them  go  on.  Do  you 
think  I  meant  the  prisoners  or  the  king's 
servants  to  go  on  ? — ^I  can't  tell  who  you 


You  say  I  made  use  of  those  words  f — ^Yes. 

Whether  you  were  not  sent  for  by  govem- 
aent  about  these  pamphlets  f — No. 

Did  not  somebody  come  to  you  on  the 
part  of  government  to  inquire  about  it? — Yes. 

And  then  you  came  and  told  me  there 
a  deal  of  mquiries  about  this  pamphlet  ? 


And  then  I  said  let  them  go  on,  I  am  ready 
lur  them } — ^Yes. 

It  did  not  relate  to  the  prisoners  you  see  ?— 
I  cant  tell  what  it  relatea  to. 

[The  libel  read  as  follows.] 

the  PaisoNBRS  Petition  to  the  Right  tlon. 
Lord  George  Gordon,  to  preserve  their 
Lives  and  Liberties,  and  prevent  their 
banishment  to  Botany-bay.  London: 
Printed  by  Thomas  WilkinSy  No.  83 
Aldennanbury^  1786. 

My  lord ;  we  the  prisoners  whose  names 
are  imder-written,  galled  with  fetters  of  iron, 
and  appointed  to  death  in  England,  or  con- 
demned to  perpetual  exile  and  arbitrary 
gofvenunent  in  a  barbarous  countiy  abroad, 
where  the  remainder  of  our  lives  is  deter- 
nuned  to  be  made  bitter  with  hard  bondage, 
most  earnestly  intreat  your  lordship  to  hear 
ear  sighs  and  groans,  and  to  let  the  distresses 
of  your  fellow-creatures,  whose  afflictions 
bate  found  no  profit,  help,  alleviation,  or 
i>eQefit  of  the  clergy,  penetrate  to  your  com* 
passion,  and^  incline  your  heart,  and  direct 
tour  will  to  preserve  us,  if  you  have  the 
power,  from  the  dr^  execution  of  the  doom 
and  sentence  pronounced  on  our  trespasses. 

We  are  not  so  shameless  of  face,  or  har- 
dened, as  to  say  that  we  are  righteous,  and 
have  done  no  sin ;  for  verily  we  nave  sinned, 
vebave  been  guilty,  we  have  deceived,  we 
bave  spoken  ftdsely,  we  have  way-laid  the 
unwary  in  his  footpath,  we  haye  aA'ested  the 
fnveller  on  the  highwa^r^  Ire  have  robbed, 
vehare  ceounitted  iniquity  and  wickedness, 


we  have  infested  the  streets  of  the  city,  we 
have  done  violence,  we  have  eaused  the  terror 
by  night,  we  have  occasioned  distress  by  day, 
we  have  erred  and  set  bad  examples,  we  have 
'  led  a  rising  generation  astray,  we  have  been 
suffered  to  grow  up  as  a  plague  to  the  people,' 
for  their  sins,  as  a  pest  in  their  play-houses^ 
in  their  churches,  in  their  courts  of  justice,^ 
and  at  their  executions ;  our  young  ones  also 
swarm  and  nestle  in  their  avenues ;  even  the 
king's  companies  are  dishonoured  by  thieves 
and  plunderers  *.  we  have  departed  from  thd 
commandments  of  God,  and  refused  to  keep 
his  laws. — Blessed  art  thou,  O  Lord  our  Goo^ 
Kin^  of  the  Universe,  that  thou  bestowest 
graciousness,  confession,  and  repentance  to. 
sinners ! 

We  are  neither  to  ignorant  or  so  presnmp<« 
tuous  as  to  imagine  to  escape  the  just  judg-' 
ments  of  God  in  this  world,  foruur  pubher 
wrongs  and  offences  against  our  neiehbours,  by 
a  mere  confession  of  our  faults  with  penitence 
and  contrition ;  for  in  our  present  humilia^' 
tion  and  mourning  before  him,  for  our  tres* 

K asses  of  thievery,  the  thoughts  of  our  rent 
earts  are  not  proudly  set  against  the  law-* 
giver,  to  require  one  jot  or  one  tittle  of  mitit 
gation  of  our  own  deserved  punishment  fronl 
our  rulers,  or  to  change  or  alter  the  decree  of 
his  appointed  law.  Tne  law  of  the  Lord  iy 
perfect,  converting  the  soul ;  the  judgment** 
of  the  Lord  are  true  and  righteous  altogether^ 
With  righteousness  shall  he  judge  the  worldy 
and  the  people  with  equity.  Till  heaven  and 
earth  pass^  one  jot  or  one  tittle  shall  in  no 
wise  pass  from  the  law,  till  all  be  fulfilled^ 
Kings  shall  not  add  thereto  nor  diminish 
from  it.  For  the  Lord  is  our  God,  the  Lord 
is  our  judge,  the  Lord  is  our  law^ver :  may  his 
will  be  done  on  earth  as  it  is  m  heaven,  and 
his  kingdom  come  quickly  in  our  days ! 

But  we  have  reason  to  cry  aloud  from  our 
dungeons  and  prison-ships,  in  defence  of  our 
lives  and  liberties,  in  this  advanced  period  of 
the  world  (wheli  many  kingdoms  and  com* 
mon-wealths  affect  holiness  unto  the  Lardy 
and  profess  to  take  hold  out  of  all  language^ 
of  the  nations,  even  to  take  hold  of  theakirt 
of  him  that  is  a  jew,  saying.  We  will  go  mih 
you,  for  we  have  heard  that  God  is  witn  you)^ 
that  the  just  punishment  ordained  by  God 
for  our  trespasses  of  thievery,  is  profanely 
altered  by  men  like  ourselves,  that  his  adfr< 
quaite  judgment  of  our  offences,  mingled  with 
mercy,  is  not  executed  upon  us  in  righteous* 
ness ;  that  the  everlasting  law  of  his  statiile^ 
is  changed  and  perverted  to  our  destruction,- 
and  the  true  record  of  the  Almighty,  is  falsi-^ 
fied  and  erased  by  the  lawyers  and  jtklges 
(who  sit  with  their  backs  to  the  words  of  ther 
iivine  God,  and  the  fear  of  man  before  their 
^es)  till  the  streets  of  our  city  •  have  run 
down  with  a  stream  of  blood,  instead  of 
righteousness,  as  it  is  at  this  day ;  just  as  if 
the  kingdoms  and  common-wealths  at  this 
advanced  era,  were  still  aliens  from  the  com* 
mon-wealtti  of  Israeli  and  strangers,  from  tha 
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covenants  of  promise,  having  no  hope,  and 
ivithout  God  in  the  world.  How  long,  O 
Lord!  shall  these  whited  walls  of  council, 
who  sit  to  judge  the  people  afler  the  law, 
command  us  to  be  handed,  contrary  to  the 
Jaw  ?  They  tithe  mint  and  rue  and  all  manner 
of  herbSy  by  making  long  charges  to  the 
Juries,  with  a  show  of  justice  and  religion, 
and  afterwards  pass  over  judgment  and  the 
love  of  God,  by  pronouncing  the  sentence  of 
death  upon  us,  and  sheddmg  our  innocent 
l)lo6d  for  expiable  trespasses  which  do  not 
f-equire  our  cutting  off  fVom  the  people. 
Surely  then  shall  the  blood  of  our  lives  be 
required  at  their  hands,  life  for  life,  banish- 
fnent  for  banishment.  Whoso  sheddeth 
Alan's  blood,  by  man  shall  his  blood  be  shed ; 
tfbr  in  the  image  of  God  made  he  man. 

There  is  now  but  a  step  between  us  and 
eternity,  it  behoves  us  therefore  to  be  instant 
an  spealung  the  truth,  and  to  demand  speedy 
justice :  the  banyan  and  the  scafibldmg  of 
'the  new  drop  is  already  prepared  for  our 
executions  on  one  hand,  ana  governor  Philip, 
and  military  tyranny  at  Botany-bay,  awaits  i 
us  on  the  other ;  we  are  accounted  as  sheep 
for  the  slaughter,  as  men  of  death  in  the  eye  ' 
of  the  law  of  England,  copied  from  the  laws  , 
of  Draco,  written  m  blood,  the  Athenian  laws, 
the  Heathen  laws,  the  Roman  laws,  the  Goths 
laws,  the  laws  of  bloody  king  Henry  the  1st, 
since  whose  reign  thfe  stealing  above  the 
value  of  twelve- pence  (which  sum  was  the 
standard  in  the  time  of  king  Athelstan,  eight 
hundred  years  ago)  is  at  common  law  regu- 
larly death.  Which,  considering  the  great 
intermediate  alteration  in  the  price  or  deno- 
mination of  mone^,  is  undoubtedly  a  very 
barbarous  constitution;  and  made  the  humane 
Sir  Henry  Spelman  (above  a  century  since, 
when  money  was  at  twice  its  present  rate) 
complain,  that  while  every  thing  else  was 
risen  in  its  nominal  value,  and  become  dearer, 
the  life  of  man  had  continually  grown  cheaper. 
From  such  horrid  and  blasphemous  prece- 
dents of  heathen  legislators,  as  well  as  from 
the  unreasonableness  and  inefiicacy  of  the 
practice,  many  learned  and  pious  men  in 
£urope,  like  sir  Henry  Spelman,  have  aues- 
tioned  the  propriety  ancl  lawftilness  or  in- 
Hicting  capital  punishment  for  theft.  The 
system  of  satisfactions  proposed  by  sir  Thomas 
More,  and  the  marqub  de  Beccaria,  at  the 
distance  of  more  than  two  centuries,  were 
much  nearer  an  obedience  to  the  infallible 
law  of  God,  than  the  sanguinary  statutes  of 
any  of  the  christian  kingdoms  are  at  this 
day.  The  pride  and  stubbornness  of  the 
hearts  of  the  kings,  their  ecclesiastics,  and 
sycophants,  have  continually  despised  the 
lawgiver,  and  blasphemed  with  Pharaoh, 
saymg.  Who  is  the  LArd,  that  we  should  obey 
his  voice  to  let  Israel  go?  We  know  not  the 
Lord,  neither  will  we  let  Israel  go.  Thus 
notwithstanding  all  the .  remonstrances,  suf- 
ferings, and  protestations  of  honest  and  good 
men  for  many  ages  past;  end  the  false  pre- 


tences of  benevolence  and  justice  among  the 
ecclesiastics  and  kings,  the  punishment  of 
theft  still  continues,  throughout  the  greatest 
part  of  Europe,  to  be  capital.  PuffcndorfF 
also,  and  sir  Matthew  Uale,  two  arrogant 
lawyers,  both  presumed  to  sport  the  same 
heathen  opinion,  puffed  up  with  luimaii 
learning  and  the  wisdom  of  man,  that  it 
might  be  lawful  on  all  occasions  to  refer  to 
the  d6cision  of  earthly  legislators  to  judsje 
(instead  of  God)  when  crimes  required  the 
sanguinary  ptmishment  of  dividing  the  soul 
from  the  body.  These  are  they  who  have 
devoured  Jacob,  their  sins  are  as  scarlet,  the 
people's  blood  have  they  shed  like  water, 
they  haVe  defiled  the  royal  law  of  liberty  by 
their  forcible  entries  with  heathen  institutes. 
Wherefore  should  they  longer  say,  Where  ii 
our  God?  Let  him  be  known  among  the 
heathen  in  our  sight  by  the  revenging  of  the 
blood  of  his  servants  which  is  shed.  Let 
the  sighing  of  the  prisoner  come  before  thee, 
O  Lord !  according  to  the  greatness  of  thy 
power  preserve  thou  those  that  are  appointed 
to  die ! 

W^e  look  with  concern  and  abhorrence  on 
the  bloody  hue  of  the  felony  laws,  and  the 
frcnuent  cxeaitions  in  England,  in  this  reign, 
under  a  nominal  administration  of  justice, 
since  the  time  our  eyes  have  been  opened  to 
the  expectation  of  salvation,  pardon,  expiation, 
and  deliverance  in  this  world,  through  the 
divine  providence,  justice,  and  mercy  of  God'is 
holy  law^  in  favour  of  our  cases,  annulling  the 
rigour  of  our  sentences,  and  in  arrest  of  the 
perverted  judgments  pronounced  upon  us.  It 
would  be  blasphemy  to  compare  the  laws  of 
the  nations  with  the  laws  of  God,  or  to  set  up 
the  rebellious  judgments  of  men  a^tnst  the 
decree  of  the  Almighty.  The  liOnf  is  a  God 
of  judgment,  blessed  are  all  they  that  wait  for 
him.  Save  us,  O  Lord  our  God !  and  send 
enlargement,  that  we  may  give  praise  unto 
thy  holy  name,  and  be  made  stedfast  in  thy 
commandments  and  perfect  in  tliy  law :  O 
hide  not  thyself  from  us  in  limes  like  these« 
but  cause  us  to  return  unto  thee,  O  our  King ! 
and  we  shall  return;  renew  tlic  davs  as  c^ 
old,  when  thou  broughtest  thy  people  out  of 
the  land  of  Eg^'pt,  out  of  tlic  house  of  bondage, 
and  talkest  with  them  from  heaven,  and 
gavedst  them  true  statutes  and  judgments,  ia 
which  all  the  nations  of  the  earth  shall  bo 
blessed :  cestore  thy  righteous  judges  as  at 
the  first,  and  thy  wise  counsellors  as  at  the 
beginning ! 

We  shall  not  be  contradicted  in  asserting, 
that  plunderers  and  thieves  of  all  ranks, 
denominations,  and  ages,  have  been  increased^ 
instead  of  diminished,  by  substituting  heathen 
cruelties,  in  England,  in  pUce  of  the  raerci^ 
pimishment  of  God's  appointment ;  even  as 
the  plagues  were  multiplied  and  came  up  intd 
the  courts  and  chambers  of  Pharaoh  and  his 
counsellors,  who  were  hardened  to  dcstruo- 
tion.  Nor  have  these  sinful  commuta&iooa 
oi*  Ills  judgments   uiid  statutes^  these  pc&- 
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sumptuous  jtenrerskuis  of  the  sure  ways  of 
the  Almighty,  who  seeth  the  end  of  all  mat- 
ters at  their  first  b^imiing^  nor  these  mis- 
chiefs framed  l^  laws^  availed  Ensland  in 
our  days.  God  b  just  in  all  the  leDellions, 
plots,  tumults,  discontents,  corruption,  revolt 
of  colonies,  fires,  dearoess  of  provisions, 
^tions,  loss  of  trade,  grievous  taxes,  felo- 
nies, murders,  peijurie^,  evil  counsellors 
about  the  throne,  and  a  general  diminishing, 
that  are  come  upon  the  nation ;  for  he  ham 
dealt  truly  and  we  have  done  wickedly ;  our 
kinv,  our  princes,  our  judges,  our  lawyers,  our 
parlmment,  and  our  people,  in  despising  the 
counsel  of  the  God  in  heaven  above  and  upon 
earth  beneath,  and  trusting  in  tlie  counsel  of 
xoAJkj  whose  breath  is  in  his  nostrils.  Cease 
ye  from  man,  for  wherein  is  he  to  bo  ac- 
counted of?  What  is  he.  What  is  his  life  ? 
What  is  his  piety  ?  What  is  his  righteousness  ? 
What  is  his  help?  What  is  his  strenfflh, 
What  is  his  power  ?  What  is  his  law  ?  Be- 
hold the  mighty  men  are  as  nothing  before 
God,  and  the  most  famous  kings  as  if  they 
were  not :  and  the  wise  men  as  if  thev  had 
no  knowledge :  and  the  intelligent  as  though 
void  of  understanding :  for  the  greater  part  of 
their  actions  are  emptiness,  and  the  aays  of 
their  lives  but  vanity  in  his  presence :  the 
nations  also  are  reputed  as  nothing  before 
bim^  and  the  isles  as  a  very  little  thing. 

If  any  atheists,  infidels,  or  idolaters,  should 
say  that  by  abolishing  all  the  heathen  cruel- 
ties and  practices  remaining  in  the  European 
kwBy  at  this  moment,  and  returning  in  faith 
to  taa  ^ood  old  paths,  the  healing  ways' of  the 
mo^t  high  God,  that  in  the  present  ill-edu- 
caled and disobedientgenerations  throughout 
the  kingdoms,  the  difi^ulties  and  perplexities 
of  ttieir  respective  governors  would  increase, 
and  that  the  distresses  and  terrors  of  society 
wookl  be  enlarged— We  beg  leave  to  answer 
by  reminding  them,  that  in  a  former  rebellion 
(when  the  people  forgot  God  their  Saviour, 
which  had  done  great  things  in  Egypt, 
and  believed  not  his  word^  but  murmured 
against  the  law  and  altered  it,  that  he  lifted 
np  his  band  against  them  also,  to  overthrow 
tfaem,  to  incorporate  them  with  strange  na- 
tions their  natural  enemies,  and  to  scatter 
them  in  their  lands,  because  they  had  joined 
themselves  to  Boal-Perazin,  the  god  or  divi- 
aoDs  and  dissipation,  and  did  eat  the  sacri- 
fices of  the  dead,  and  shed  innocent  blood 
ttU  the  land  was  polhited  with  blood,  and 
pfOfvoked  him  to  anger  with  their  innovations 
and  inventions,  ^il  plagues  broke  in  upon 
them) ;  that  even  then,  when  Phinehas  stood 
up,  like  a  new  chief  justice,  in  the  midst  of 
their  calamities,  and  executed  judgment  with 
tigbteousness,  sul  their  plagues  were  stayed, 
immediately.  In  returning  and  confidence 
tbej  were  saved.  At  other  times  too  of 
fraune,  sore  sicknesses,  earthquakes,  sedi- 
tnos,  privy  conspiracy,  assassms,  and  all 
tnubles,  God- has  delivered  the  lovers  of  his 
hw  from  death^  prisons,  captivity,  and  banish- 
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ment,  and  redeemed  them  in  wars  from  the 
power  of  the  sword.  Yea,  he  has  even  ex- 
tended the  covenant  of  his  mercy  and  peace 
in  this  world,  and  accounted  everksting 
righteousness  to  well-disposed  individuals 
aro  their  families  who  like  the  hariotRahab, 
have  showed  kindness  to  his  people  who  lift 
up  and  rejoice  in  his  laws  in  the  midst  of  the 
nations.  The  secret  of  the  Lord  ^s  continu- 
ally with  them  that  fear  him  even  in  our 
days,  as  it  was  in  the  begimaing,  is  now  and 
ever  will  be,  there  shall  no  evil  be&U  them, 
neither^  shall  any  plague  come  nigh  theit 
dwellings,  for  he  shall  give  his  angels  charge 
over  them,  to  keep  them  in  all  their  ways. 
He  will  be  with  them  in  trouble,  he  will  ie* 
liver  them,  and  honour  them,  his  truth  slul! 
be  their  shield  and  buckler^  they  shall  not  bd 
afraid  for  the  terror  by  night,  nor  for  the  pes- 
tilence that  walketh  in  dtu-kness,  nor  for  tiio 
destruction  that  wasteth  at  nooiMlay ;  thou* 
sands  shall  fall  at  their  side,  and  tea  tllDu* 
sands  at  their  right  hand,  but  it  shall  not 
come  nigh  them,  only  with  their  eyes  shall 
they  behold  and  see  the  reward  of  the  Vricked, 
the  perverters  of  hb  judgments. — Except  the 
Lord  keep  the  kings,  the  governments,  tJnr 
iudges,  tne  cities,  the  courts,  and  the  cham* 
bers^  the  watchman  waketh  but  in  vain. 

If  we  had  committed  capital  crimes  and. 
were  to  be  judged  and  executed  according  to 
God's  law,  our  souls  would  then  be  justly  cut 
off  from  the  face  of  the  earth,. from  the  bosom 
of  Abraham,  and  from  the  presence  and  par-^ 
don  of  God  to  aU  eternity ;  soids  should  not 
in  that  case  answer  for  our  souls ;  but  let  not 
our  blood  fidl  to  the  earth  before  the  face  of 
the  Lord  for  the  pardonable  trespasses  of 
thievery,  for  which  the  Saviour  does  not  re* 
c[uire  our  blood.  O  sovereign  God !  who 
sittest  on  the  throne  of  compassion,  grant  us 
the  remission  of  our  iniquities,  causing  them* 
to  pass  away  in  their  order.  May  our  neigh* 
hours  \udffi  not  our  lives  to  the  cutting;  off 
or  to  banishment,  contrary  to  the  law,  lest 
the  just  One  judge  their  souls  to  the  cutting 
off,  or  to  exile,  agreeable  to  the  promise ;  but 
let  them  forgive  us  our  trespasses  of  the  law, 
in  love,  fulfilling  the  law  of  trespass,  as  we 
shall  forgive  them  their  unlawful  trespasses 
against  our  lives  and  liberties,  in  the  day  of 
our  restitution  and  atonement  in  righteous- 
ness before  the  Lord,  and  in  mutual  forgive- 
ness and  reconciliation  as  brethren.  Be  wise 
now  therefore,  O  ye  kings ;  be  instructed,  ye 
judges  of  the  earth.  A  true  law  hath  the 
Almighty  given  to  his  people,  by  the  hand  of 
Moses  his  servant,  the  faithful  in  his  house. 
The  Almighty  will  never  change  or  alter  his 
law.  May  he  give  grace  and  truth  to  our 
rulers,  judges,  and  lawyers,  to  fulfil  it  towards 
us  in  ri^^lteousness,  and  not  to  destro^r  it, 
otherwise  they  shall  in  no  case  enter  into 
the  kin^om  of  heaven^  May  the  kings  of 
the  nations  speedily  become  as  patterns  of 
faith,  life,  and  manners  to  their  subjects, 
righteous  before  God,  walking  in  all  the  conu 
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mandments  and  ordinances  of  the  Lord 
blameless ;  may  they  take  heed  to  themselves 
that  their  hearts  be  not  beguiled,  and  they 
turn  aside  and  serve  other  gods,  and  bow 
down  unto  them,  and  the  anger  of  the  Lord 
be  kindled  against  them,  and  they  perish 
qiiicklv.  May  they  love  the  Lord  our  God 
with  all  their  hearts,  with  all  their  souls,  and 
with  all  their  might,  and  diligently  teach  his 
statutes  and  judgments  unto  their  children, 
and  remember  all  the  commandments  of  the 
Lord,  and  do  them.  May  they  consider  it  in 
fheir  hearts  that  the  Lord  he  is  the  God  and 
there  is  none  beside  him,  and  that  he  that 
apeaketh  evil  of  his  brother,  and  jud^eth  his 
brother,  speaketh  evil  of  the  law,  and  judgeth 
the  law :  but  if  thou  iudge  the  law,  thou  art 
not  a  doer  of  the  law,  but  a  judge.  There  is 
one  lawgivar  who  is  able  to  save  and  to 
destroy ;  who  art  thou  that  judgest  ariotlier? 

We  again  intreat  your  lordship  to  become 
our  gocra  intercessor  with  the  king  and  the 
rulers,  and  to  exert  your  strongest  endeavours 
to  save  our  lives  and  liberties,  and  to  prevent 
our  banishment  to  Botany-bay. 

So  shall  your  petitioners  ever  pray  for  your 
lordship,  &c.  &c.  &c. 


Mr.  Richard  Akerman  sworn. — Examined  by 

Mr.  Bearer^, 

1  believe  about  the  time  of  the  publication 
of  this  pamphlet  that  has  been  given  in  evi- 
dence, it  was  a  general  talk  that  there  was  a 
design  to  transport  persons  under  sentence  to 
Botany-bay  ?— There  was. 

Mr.  Joseph  Roberts    sworn. — Examined   by 

Mr.  Bearcroft, 

Mr,  Roberts,  have  you  examined  'these  co- 
pies with  the  original  records  at  the  proper 
office  ? — I  have. 

Are  they  true  copies? — They  are. 

Mr.  Bearcroft.  These  are  office  copies  of 
&e  records  of  the  conviction  of  several  per- 
sons who  were  confined  in  Newgate  ana  in 
the  New  Gaol.  We  produce  them  to  support 
the  allegation  in  the  mforraation,  that  at  the 
time  of  the  publishing  this  libel  there  were 
divers  persons  confinra  in  divers  gaols  in  this 
kingdom  under  sentence  of  death  or  trans- 
por&lion. 

They  were  read  by  the  Associate,  and  were, 

^  An  office  copy  of  the  record  of  the  convic- 
tion of  James  Watts  and  Francis  Hardy,  for  a 
highway  robbery  in  the  county  of  Middlesex, 
who  both  received  sentence  of  death ; 

An  office  copy  of  the  record  of  the  convic- 
tion of  Hugh  Macdonald,  for  shop-lifting  in 
the  county  of  Middlesex,  who  received  sen- 
tence of  death ; 

An  office  copy  of  the  record  of  the  convic- 
tion of  Charles  King  and  Thomas  Thompson, 
for  a  biu'glary  in  the  city  of  London,  who  re- 
ceived sentence  of  death ; 

^  An  office  copy  of  Uie  record  of  the  convic- 
tion of  John  Christmas, '  for  fdony  in  the 
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county  of  Surry,  who  feccived  sentence  of 
transportation  for  seven  years ; 

An  office  copy  of  the  record  of  the  ooBvic- 
tion  of  William  Yardley,  for  felony  in  tb« 
county  of  Surrey,  who  received  sentence  of 
transportation  for  seven  years. 

To  Mr.  Richard  Akerman.  Was  James 
Watts  in  your  custody  under  that  sentence  ?-— 
He  was :  he  was  convicted  in  the  December 
session. 

Was  Francis  Hardy  likewise  in  your  cu»« 
.tody? — ^He  was. 

Was  Hugh  Macdonald  in  your  custody  ?— 
He  was. 

Were  Charles  King  and  Thomas  ThonqpeoB 
in  your  custody  ? — Yes. 

Mr.  Richard  Akerman. — Cross-examined  by 
Lord  George  Gordon, 

Had  I  the  smallest  connexion  with  those 
prisoners  that  Uiey  have  asked  you  about  ?— 
N  ot  that  I  know  of. 

Had  I  any  connexion  in  sending  the  peti- 
tions to  any  particular  prisoners  ?  or  did  I  di- 
rect them  to  you,  to  the  two  turnkeys,  and 
Mr.  Villette,  the  ordinary  of  Newgate? — I 
got  one  of  them ;  I  read  it,  and  desu'ed  they 
would  not  deliver  any. 

Did  you  understand  that  I  had  the  smallest 
connexion  with  the  prisoners? — I  never  heard 
that  you  had.  I  heard  you  had  been  at  th^ 
debtors  side,  and  had  seen  a  debtor  in  the 
lodge,  but  not  to  go  into  the  prison. 

How  long  was  that  before  this  time  ?— A 
great  while  before. 

Mr.  Hall  sworn. — Examined  by  Mr.  Erskine^ 

You  are  the  keeper  of  the  New  Gaol  ?— - 
Yes. 

Had  you  John  Christmas  in  your  custody? 
—I  had. 

Had  you  William  Yardley  in  your  custody? 
—I  had. 


Mr.  Ha//.— Cross-examined  by  Lord  George 

Gordon. 

Do  you  know  me  by  sight? — I  do  not  know 
the  gentleman. 

You  are  the  keeper  of  the  New  Gael,  ai€ 
you  ? — Yes. 

Did  lord  George  Gordon  ever  send  any  pe- 
titions to  you  ?— No. 

Did  he  send  any  to  any  of  your  prisoners  ? 
— Not  that  I  know  of. 

Had  he  ever  eny  connexion  or  intercourse 
with  either  of  the  persons  whose  names  you 
have  repeated  now  ? — Not  that  I  know  ofT 

Were  there  any  papers  delivered  at  your 
saol  to  stir  up  your  prisoners  to  sedition  ?-^ 
heard  there  were  papers  delivered  at  New- 
gate, but  I  did  not  hear  of  any  being  delivered 
at  my  prison. 

The  end  of  the  evidence  for  the  Crown, 

Lord  Geo&ox  6oaiH>H* 

Gentlemen  of  the  jury ;— The  reason  of  mf 
having  turned  my  mind  partictdaiiy  to  the 
laws  of  theft  in  this  countiy,  partjicularly 
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iiith  respect  to  their  being  various  from  God's 
hmif  am  the  consequeace  of  their  being  put 
into  execution,  was  on  this  wise :  I  had  a 
theft  committed  by  one  of  my  own  servants; 
lod  when  be  was  detected  in  it,  and  was 
£ping  to  be  discharged  for  it,  he  declared 
Eimself .  actuated  by  the  devil,  or  some  evU 
sfHiit,  and  that  he  could  not  help  himself  in 
what  he  did;  and  he  beeped  I  would  not  dis* 
chsfve  bim^  and  make  ins  crime  notorious^ 
but  mat  I  would  excuse  him  for  it.  The  mat- 
ter was  not  great ;  it  was  only  about  eighteen. 
Denoe  in  four  and  sixpence :  he  waA  sent  to 
buy  a  thing,  he  charged  four  aliilUngs  and 
lixpeDce,  and  I  think  he  only  gave  three 
shuliDgsforit;  the  person  he  bought  it  of 
toU  me :  he  came  afterwards,  and  asked  me 
how  I  liked  the  article,  because  he  thought  it 
WIS  verv  cheap  ;  it  was  a  fowl.  Having  oc- 
euioD  alwaj's  to  observe  the  same  rule  in  my 
pmrate  ^uniiy  by  the  law  of  God  as  I  do  in 
my  public  conduct,  some  people  tokl  him  in 
my  Kouse  he  would  be  hanged,  if  my  lord 
chose  it ;  this  frightened  him  very  much,  and 
to  turn  him  away  with  a  character  of  that 
kind  I  did  not  choose  to  do  it. 

I  looked  into  the  law  of  God,  and  found  it 
itauired  do  man's  blood  to  be  taken  awav ; 
tod  there  are  many  other  countries  bcsicles 
thb  where  no  man*s  blood  is  shed  for  the 
trespass  of  thievery'.  Having  considered  this, 
sod  the  number  of  persons  whose  blood  is 
shed  in  this  country,  and  that  it  did  not  deter 
others  from  thievery',  and  that  the  judges  are 
obfiged  to  send  them  into  a  foreign  country, 
>ixl  not  to  execute  their  own  law  upon  them, 
(for  the  law  is  death,  if  it  is  above  a  shilling) 
therefore  they  have  drawn  up  those  laws  to 
send  them  to  Botany  Bay,  where  a  military 
gorernment  is  establisheu  for  them,  as  is  set 
forth  in  this  paper ;  there  is  neither  judge, 
jvnr,  DOT  counsel  adlowed  to  the  prisoners, 
whatever  offences  they  may  commit,  at  Bo- 
tany-bay. 

Having  turned  these  things  in  my  mind, 
<nd  having  heard  how  much  the  hearts  of  the 
judges  were  melted  and  softened  by  pro- 
nouncing the  sentence  of  death  by  the  impo- 
^on  ot  human  laws,  contrary  to  God^s  law, 
^d  those  laws,  though  tiiere  is  much  human 
wisdom  in  them,  having  not  any  effect,  I 
cbofte  to  comniunicaie  my  sentiments  bei'ore 
I  did  it  to  the  public  or  the  prisoners  them- 
^v^s.  I  went  to  lord  Mansfield,  but  could 
Pj^  no  admittance.  I  went  next  to  judge 
Oould ;  mentioned  m^^  business ;  he  desired 
me  to  stay  breakfast  with  him,  and  converse 
more  fiilly  with  him ;  and  there  were  tears  in 
his  eyes  when  I  was  talking  about  it :  and  he 
deared  me  to  put  my  sentiments  upon 
Wer  in  a  proper  way,  that  they  mi^ht 
be  known,  and  that  they  might  come  betore 
the  legislature  and  the  government  of  the 
^1^^  *  because,  as  the  laws  now  stand,  the 
jodaes  are  shut  up  to  pronounce  according  to 
the  letter  of  the  law. 

Having  h^ard  jud^e  GouU  say  that,  I  also 
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went  to  the  riecorder.  This  was  about  the 
middle  of  December.  Tlie  recorder  said  also 
he  wished  the  legislature  would  take  up  this 
business^  and  alter  tlie  laws»  and  that  the 
gaols  all  over  the  kingdom  were  crowded; 
and  judge  Gould  said  it  had  no  effect  at  al^ 
for  some  man  had  been  hanged  in  Holbom 
(Walker  I  think  it  was),  and  a  gold  watch  was 
picked  out  of  a  genUeman*s  pocket  whilst 
sentence  was  executing.  He  said,  they  were 
cofitrary  to  the  law  ot  God,  but  agreeable  to 
the  law  of  the  land;  and  the  judges  are 
bound  to  pronounce  according  to  the  evidence 
brought  of  a  prisoner's  having  committed 
those  crimes. 

From  this  I  went  to  sheriff  Le  Mesurier  te 
ask  for  permission  to  speak  to  some  of  the 
most  prudent  persons  who  were  under  sei^ 
tence  of  death  for  small  thefts,  thought  to 
be  ob^cts  of  mercy,  or  thought  to  be  included 
in  bemg  transported  to  Botany-bay.  Mr.  Le 
Mesurier  did  not  know  me ;  I  only  simply 
went  into  the  sheriffs  office.  First  I  went  to 
Newgate,  to  ask  if  they  would  allow  me  to 
see  any  of  the  p-isoners:  they  said  no,  not 
without  an  order  from  the  sheriffs.  I  went 
to  sheriff"  Le  Mesurier;  he  said  he  would 
make  out  an  order  for  my  admission: 
he,  while  he  was  making  out  the  order 
said.  What  is  your  namer  I  told  .him: 
then  he  stopped  all  of  a  sudden.  He  said 
'  You  have  some  reason  for  going  there  ?* 
I  told  him  I  liad,  that  I  had  been  with  iudge 
Gould  and  the  recorder  upon  the  subject, 
and  my  heart  was  full  of  it,  and  the  heart  of 
every  man  ought  tt>  be  full  of  it,  to  see  the 
hves  of  fellow  creatures  taken  away,  contrary 
to  the  law  of  God.  He  said,  '  Pooli,  pooh,  I 
*  shall  not  attend  to  it  at  all.'  Having  made 
use  of  these  words,  I  took  hira  up  in  a  solemn 
language ;  I  addressed  myself  to  him  in  such 
a  manner  that  I  made  him  beg  my  pardon 
three  times  before  his  own  clerks  in  Uie  office^ 
not  by  any  tlireats  of  heating,  or  the  like,  but 
by  language  applied  to  his  heart.  Finding  I 
could  get  no  access  to  speak  to  any  of  tlie 
particular  prisoners,  I  spoke  to  Mr.  ritt  and 
Mr.  Villetle,  the  ordinary  of  Newgate,  and  he 
agreed  with  me  that  the  laws  of  God  were 
exactly  as  I  said,  but  he  thought  it  was  not 
his  duly  to  tell  the  people  when  they  were 
dving,  that  the  laws  of  God  were  contrary  to 
the  laws  they  were  going  to  be  executed  upon. 
I  told  him  he  did  not  do  his  duty  to  God  if  he 
did  not.  Af\er  this  I  went  home  to  my  own 
house,  and  put  some  of  my  sentiments  upon 
paper.  You  will  observe  that  there  is  no 
proof  brought  of  my  having  written  it  at  all. 
They  say  1  liave  written  it  and  published  it, 
&c. ;  they  have  proved  the  publication  of  it 
in  a  manner. 

The  information  says,  it  was  written  mali- 
•ciously,  scandalously,  and  with  such  views 
which  were  not  in  my  heart  at  all.  I  have 
told  my  lord,  and  the  jury,  the  motives  that 
were  in  my  heart ;  and  you  see,  that  so  far 
from  my  iaeasy  as  the  attorney-general  has 


190] 


27  GEORGE  IIL 


Trial  of  Lard  Gewge  Gordon 


[900 


wickedly  insinuated,  having  tended  to  subvert 
order^  in  the  countfy,  he  himself,  and  hit 
Associate?,  and  the  goverament,  and  the  par- 
liament, have  drawn  up  a  bill  to  aher  the  law 
in  this  case  as  much  as  I  could  wish  it  to  be 
altered ;  it  is  fn>m  death  to  milder  punish- 
ment 

So  hx  from  an^  man  having  committed  any 
crime  in  supporting  the  law  of  God  in  pre-  \ 
ference  to  the  law  of  man  upon  all  occasions, 
that  in  last  Saturday  night's  Gaaette  the  U|pg 
atates  in  his  prodamatun  that  the  stnct 
observation  of  God's  law  is  absokitdy  neces- 
sary for  bis  subjects  of  all  raaks  to  bring  a 
blessing  upon  fais  people  and  government.  I 
could  have  broucht  in  evidence,  that  the  king, 
in  his  own  prockmabon,  has  said  no  more 
than  I  have  said  in  this.  I  wish  God*s  laws 
to  be  established  in  this  country  as  I  do  all 
over  the  woc)d,  that  people's  hearts  may  be 
'glad.  I  dk>  %ish  God  to  be  not  only  over  this 
country  but  over  the  whole  world,  and  it  is 
time  God's  law  should  be  over  the  whole  i 
world. 

Gentlemen,  the  attorney-general  said  it  was 
with  a  seditious  view,  and  that  the  visits  to  • 
the  prisoners  were  at  the  time  of  the  publica-  ' 
tion  of  the  pamphlets.  The  visits  to  the  pri-  • 
soners  were  at  the  time  I  have  mentioned, 
and  not  at  the  time  of  the  publication  of  the 
pamphlets ;  and  that  such  pamphlets  as  were 
upon  the  subject  of  the  prisoners  were  not 
set)t  iti  to  the  prisoners  to  stir  them  up,  or 
sent  to  them  during  the  execution,  when  the 
parson  would  be  obliged  to  eat  up  all  he  said, 
or  to  lye  before  the  people.  Thatwpuld  have 
been  the  time  to  stir  them  up ;  but  I  did  no 
such  thing,  I  sent  them  to  Mr.  Pitt  and  his 
brother,  and  when  Mr.  Pitt  came  to  my  house 
for  some,  he  said,  why  did  not  your  lordship 
send  one  to  Mr.  Akerman,  he  is  a  good  sort 
of  a  man,  and  he  will  think  itveiy  odd.  I 
declare  to  God  these  are  the  words,  he  will 
think  it  very  odd  you  should  send  us  t)|e 
pamphlets,  and  not  send  one  to  him,  who  is 
the  keeper  of  the  saol ;  which  I  did. 

You  see  they  do  not  prove  the  smallest 
connexion  between  me  and  those  prisoners ; 
whatever  the'u:  sentences  were,  whether  death 
or  banishment,  I  don't  know  which,  though 
th^  state  in  their  information  that  I  published 
•nd  wrote  it,  and  stirred  them  up  m  several 
nola.  There  is  only  one  gaol  with  which 
they  prove  the  smallest  connexion  at  all; 
with  the  New  GaoL  in  the  Borough  they 
prove  no  kind  of  connexioB  whatever. 

There  is  another  thing,  and  tlus  is  a  very 
serious  part  I  am  eoing  to  say  now,  that  either 
^ejudae,  I  don't  know  very  properly  that  I 
tnaycatgudgeBuller  the  judge  in  the  beginning 
of  the  proceedings,  because  there  was  a  senior 
jgidgcthcti  in  the  Court  of  King's-bench— that 
i^her  the  judge  and  the  Court  of  King's>bttich 
are  wrons  in  the  manner  in  which  Uiey  luive 
suffered  this  proceeding  to  go  on,  or  the  attor- 
ney andsolicitor-geneial  are  wrong  in  the  way 
Cb^bavegoo^oo;  both  these  mformations 


are  brought  against  me :  this  one  is  aixteen 
months  ago;  the  other  infonnalbn  which 
you  are  to  try  also,  the  French  information,  is 
ten  months  ago,  August  1786. 

The  informations  ex  <fficio  are  brought  to 
trial  without  any  previous  finding  by  the 
grand  jury,  only  upon  the  information  of  the 
attomey-'general,  and  no  previous  finding  by 
the  way  of  indictment;  therefore  there  is  no 
criminality  passed  by  any  evidence  upon  this 
prosecution  against  my  conduct  as  yet,  and 
the  only  legal  methods  of  these  informations 
is  this :  *  Informations  are  of  two  sorts;  first, 
those  Yidiich  are  partly  at  the  suit  of  the 
king,  and  partly  at  that  of  a  subject;  and 
secondly,  such  as  are  only  in  the  name  of 
the  king :  the  former  are  usually  brought 
upon  penal  statutes,  which  inflict  a  pemuty 
upon  conviction  of  the  offender,  one  part  to 
the  use  of  the  king,  and  another  to  tne  use 
of  the  informer,  ^id  are  a  sort  of  qui  tarn 
actions  (the  nature  of  which  was  explained 
in  a  former  volume)  only  carried  on  by  a 
criminal  instead  of  a  civil  process,  .upon 
which  I  shall  therefore  only  observe,  that 
by  the  statute  SI  Eliz.  cap.  5.  no  prosecution 
upon  any  penal  statute,  the  suit  and  benefit 
whereof^are  limited  in  part  to  the  king,  and 
in  part  to  the  prosecutor,  can  be  brought  by 
any  common  informer  after  one  year  is  ex- 
pired since  the  commission  of  the  offence, 
nor  on  behalf  of  the  crown  after  the  lapse 
of  two  ^ears  longer ;  nor  where  the  tor- 
feiture  is  originally  given  only  to  the  kinf 
can  such  prosecution  be  had  after  the  expi- 
ration of  two  years  firom  the  commission  of 
the  offence. 

'The  informations  that  are  exhibited  in 
the  name  of  the  kins  alone  arc  also  of  two 
kinds ;  first,  those  wnich  are  truly  and  pro- 
perly his  own  suits,  and  filed  ex  oficto  by 
nis  own  immediate  officer,  the  attorney- 
general;  secondly,  those  in  which  thougrh 
uie  king  is  the  nominal  prosecutor,  yet  it  is 
at  the  relation  of  some  private  person  or 
common  informer,  and  they  are  filed  by  the 
king's  coroner  and  attomev  in  the  Court  of 
King's-bench,  usuallv  called  the  Master  of 
the  Crown-omce,  who  is  for  this  purpose 
the  standing  officer  of  the  public'  I  should 
state  to  the  jury  that  thb  is  in  judee  Black- 
stone's  book,*  which  I  believe  all  tne  judges 
approve  of  upon  this  subject : — **  The  objects 
of  the  king's  own  prosecutions,  filed  ex  officio 
by  his  own  attorney-general,  are  properly 
such  enormous  misdemesnors  as  peculiarly 
tend  to  disturb  or  endan^  his  government 
or  to  molest  or  afiront  bun  in  the  regular 
discharge  of  his  royal  functions :  for  ofienoes 
so  high  and  dangerous,  in  the  punishment 
or  prevention  of  which  a  moment's  delay 
would  be  fatal,  the  law  has  siven  lo  tiie 
crown  the  power  of  an  immemate  prosecu- 
tion, without  waiting  for  any  previous  appli- 
cation  to  any  otl^r  tribunal;'— That  i^ 

*  Commentatiefl^  vol%  it.  pp.  908,  et  seq. 
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^^out  wutiiig  for  any  prerioiis  finding  by 
an  indictment^  to  take  the  person  immediatdy, 
supposing  he  bas  government  and  the  laws 
in  such  a  ivay  that  if  you  don't  take  hun  in 
the  act  he  will  turn  them  over  so  in  a  moment ; 
and  in  such  a  case  the  attomey-eeneral  has  a 
ii|^t  to  attach  such  a  person  for  roar  he  should 
put  his  intentions  into  execution ;  that  if  you 
dont  take  him  immediately  the  rovemment 
is  subverted^  and  there  is  a  good  reason  for 
keeping  those  informations  ex  qfitio  upon  the 
statuteoodcs :  I  do  not  say  they  are  contrary 
to  the  laws  of  the  land,  but  are  very  necessatr 
when  executed  with  judgment,  and  not  witn 
views  of  harassing  and  vexation. 

They  have  been  above  ten  months  in  the 
first  cause,  and  six  months  in  the  second : 
now  there  are  maily  grand  juries  have  sat 
within  ten  and  within  six  months,  and  I  have 
been  at  large  all  the  time,  and  misht  com- 
municate with  whoever  I  pleased ;  whereas,  if 
they  had  proceeded  propcSrly  in  the  business, 
mj  ofience  oufi^t  to  have  been  so  high  that  I 
ought  lo  have  been  taken  into  custoc^  imme- 
diately, and  tried  in  the  immediate  summary 
proceedmg  of  the  judges,  as  it  is  in  this  case, 
without  waiting  for  the  previous  finding  of  a 
grand  jury: — ^»  Which  power,  thus  necessary 
'  not  only  to  the  ease  and  safety,  but  even  to 

*  the  very  existence  of  the  executive  magis- 
'  trite,  was  originally  reserved  in  the  great 
'  plan  of  the  Enclish  constitution,  wherein 

*  provbion  is  wisdy  made  for  the  due  preser- 
'  ^ration  of  all  its  parts.  The  objects  of  the 
'  dlher  species  of  infnrmations,  filed  by  the 

*  master  of  the  Crown-office,  upon  the  com- 
'plaint  or  nslation  of  a  private  subject, 
'  ate  any  gross  and  notorious  misdemesnors, 
'  riots,  Mtteries,  libels,  and  other  immoralities 
'  of  an  atrocious  kind,  not  peculiarly  tending 
'to  disturb  the  government  (for  these  are 
Meft  to  the  care  of  the  attorney-general),  but 
'  which  on  account  of  their  magnitude  or  per- 
'nicioos  example  deserve  the  roost  puolic 
'animadversion;  and  when  an  information 
'  is  filed  either  thus,  or  by  the  attorney-gene- 
'  ral  tx  (^ficiOf  it  must  be  tried  by  a  petit  jury 
'of  the  counW  where  the  offence  arises; 
'  afWr  which,  if  the  defendant  be  found  guiU 
'  ty,  the  Court  must  be  resorted  to  for  his 
'punishmenL'  Judge  Blackstone  further 
aods,  *  There  can  be  no  doubt  but  that  this 
'  mode  of  prosecution  by  information  (or  sug- 
'  gestion),  filed  on  record  by  the  king's  attor- 

*  ney-^neral,  or  by  his  coroner  or  master  of 
'  the  Crown-office  in  the  Com!  of  King's- 
'bench,  is  as  ancient  as  the  common  uiw 
'  Hself :  for  as  the  king  was  bound  to  prose- 
'  cute,  or  at  least  to  lend  the  sanction  of  his 
'  name  to  a  |)rosecutor,  whenever  a  grand  jury 
'  informed  him  upon  their  oaths  that  there 
'  was  a  sufficient  ground  for  instituting  a 
'  criminal  suit,  so  when  these  his  immediate 
'  officers  were  otherwise  sufficiently  assured 
'  that  a  man  had  committed  a  gross  misde- 
'  iiesnor,  either  personally  against  the  king 
'or  his  government,  or  agamst  the  public 
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'  peace  and  good  order,  they  were  at  liberty^ 
'  vrithout  waiting  fi>r  any  fiirther  intelligenee, 
'  to  convey  tluit  information  to  the  Cmirt  of 
'  King's-bench  by  a  suggestion  on  record, 
'  and  to  carry  im  the  prosecution  in  his  ma- 
'jest/s  name.  But  these  informaitions  (of 
'  every  kind)  are  confined  by  the  constitu- 
'  tk>na!  law  to  misdemesnors  onlv,  for  wlwr- 
'  ever  any  capital  offence  is  charged,  tiie 
'same  law  requires  that  the  accusation  be 
'  warranted  by  the  oath  of  twelve  men  before 
'  the  party  shall  be  imt  to  answer  it  And 
'  aa-to  those  offences  in  which  informations 
<  were  allowed  ^as  well  as  indictments,  so 
'  long  as  they  were  confined  to  this  high  and 
'  respectable  jurisdiction,  and  were  earned  on 
'  in  a  legal  and  regular  course  in  his  majesty's 
'  Court  of  King's-bench,  the  subject  had  no 
*  reason  to  complain." 

No  tnan  can  have  reason  to  complain  if 
brought  to  an  immediatete  trial  without  wait- 
ing tor  the  accusation  being  found  by  the 
grand  jury,  and  that  was  the  way  I  under* 
stood  I  ought  to  have  been  tried ;  and  I  want 
to  know  whether  the  court  has  winked  at 
the  manner  of  the  attorney- general's  Spinx 
out   of  the  mode  of  prosecuting  it;  for  if 
the  Courtcountenances  the  attorney-general 
in  prosecuting  in  a  way  that  states  the  of- 
fen'ce  to  be  so  great  that  a  person  must  be 
prosecuted  immediately  without  waiting  for 
a  verisimilitude  of  being  found  by  a  grand 
jury  to  be  put  upon  trial  by  their  peers,  for  if 
the  iudges  agree  to  that,  that  grand  juries 
should  be  entirely  left  off  in  this  country, 
as  they  have  done  m  Botany- Bay,  where  ther.e 
is  no  previous  finding  at  all ;  the  men  are 
brougnt  to  trials  there  by  the  military,  but 
here  if  they  are  brought  to  a  civil  tribunal 
out  of  the  common  form  1  am  sure  a  judge  of 
your   lordship's  character  will  not  counte- 
nance it,  ana  therefore  I  want  to  know  at 
what  time  it  was  the  Court  winked  at  this 
prosecution  not  being  brought  forward  im- 
mediately, the   offence  being  so   atrocious 
that  there  vras  not  time  to  wait  for  the  find- 
ing of  a  ^nd  jury.-^'  The  same  notice  was 
'  given,  tnc   same  process  was  issued,  the 
same  pleas  were  allowed,  the  same  trial  by 
jury  was   had,    the  same   judgment   was 
given  by  the  same  judges,  as  if  the  pro* 
secution  had  originally  been  by  indictment. 
But  when  the  statute  3  Hen.  7th.  cap.  i^ 
had  extended  the  jurisdiction  of  the  Court 
of  Star-chamber,  the  members  of  whicli 
were  the  sole  judges  of  the  law,  the  fact, 
and  the  penalty ;' — Here  is  another  thing  I 
have  heard,  that  you  hold  this  doctrine,  this 
pernicious  doctrine,  that  the  jury  are  not  the 
judges  whether  the  libel  is  scandalous,  false, 
andseditious,  but  that  the  jury  are  only  to 
judge  whether  the  facts  are  proved  or  not : 
that  does  not  relate  to  my  case;  I  only  give 
Mr.  Justice  Bnller  this  opportunity  m  his 
charge  to  the  jury,  to  say  whether  the  jury 
are  not  also  the  judges  whether  the  libel  is 
I  histf  scandalous^  and  seditious^  or  whether 
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the  jviy  are  merely  coofiaed  to  aev  whether 
the  &cts  stated  are  oroved  or  not,  Wause  I 
hold,  aiid  Mr.  Erskinet  and  some  of  the 
Jvdg^  judge  Gould  I  believe^  holds,  that 
the  jury  are  to  judge  whether  the  libel  itself 
is  false,  scandalous,  and  seditious,  as  well  as 
whether  the  libel  is  proved  to  be  published  by 
the  person.*    I  hola  it  to  be  necessary  to 

frove  that:  but  I  onl^  mention  this  because 
have  a  perfect  opinion  of  Mr.  Justice  Bui* 
ler's  integrity ;  I  have  no  doubt  about  his  be- 
ing a  man  of  integrity  as  well  as  of  penetra- 
tion and  discernment. — ^  And  when  the  sta* 

*  tute  11  Hen.  7  th,  cap.  3,  had  permitted  in« 
^  formations  to  be  brought  by  any  informer 
'^  upon  any  penal  statute,  not  extending  to  life 
^  or  member,  at  the  assizes,  or  before  me  jus> 

*  tices  of  the  peace,  who  were  to  hear  and  de* 
'  termine  the  same  according  to  their  own 

*  discretion ;  then  it  was  that  the  legal  and 

*  orderly  jurisdiction  of  the  Court  of  iCing's- 

*  bench  fell  into  disuse  and  oblivion ;  and 
'Empson  and  Dudley  (the  wicked  instru- 

*  ments  of  kii^  Hen.  7th,)  by  hunting  out  ob- 

*  solete  penalties,  and  this  tyrannical  mode  of 

*  prosecution,  with  other  oppressive  devices, 

*  continually  harassed  the  subject,  and  shame- 

*  fully  enriched  the  crownJ     The  latter  of 

*  these  acts  was  soon  indeed  repealed  Vy  sta- 
^  tute  1  Hen. 8th,  cap.  6;  buttheQourtof  Star- 
^  chamber  continued  in  high  vigour,  and  daily 

*  increasing  its  authority,  for  more  than  a 
^  century  longer,  till  finally  aboUshed  by  sta- 

*  tute  16,  Car.  1st.  cap.  10.' 

This  practice  was  entirely  put  an  end  to  in 
this  illegal  method  by  Empson  and  Dudley  f 
at  the  time  of  the  revolution,  but  the  power  is 
still  in  the  constitution  to  proceed  summarily  in 
this  manner,  having  the  wliole  course  of  the 
laws  and  constitution  upon  their  side;  but 
then  they  must  do  it  quickly,  agreeable  to 
the  method  of  the  prosecution.  Now  they 
have  taken  the  method  of  prosecution  long 
and  harassing  to  me  for  ten  months  together, 
without  taking  the  matter  of  the  prosecution 
which  is  to  bring  it  to  an  immediate  trisd : 
because  if  a  man  is  taken  up  to  be  tried 
without  any  previous  finding  by  a  lury,  it  is  a 
comfort  to  him  he  is  tried  directly  upon  it ; 
whereas  if  you  give  it  a  verisimilitude  to  an 
accusation  by  a  grand  jury,  then  you  take  the 
ordinary  course  of  trial :  but  this  is  a  sum- 
mary proceeding  lodgeu  in  the  executive  go- 
vernment, which  upon  great  occasions,  such 
as  the  attorney-general  has  stated  mine  to  be, 
but  which  it  is  not,  where  a  man  had  an  in- 
tention to  overturn  the  government,  and  that 
if  he  was  not  taken  into  custody  immediately, 
the  government  was  gone.  Now  they  should 
prove  that  I  did  stir  up  the  people,  that  I 
did  prevent  the  Botany-bay  scheme  being 
carried  into  execution.  Now  I  did  nothing 
more  than  state  upon  paper  such  terms^ 
' ' ' '  _ , 

*  See  the  case  of  the  Dean  of  St.  Asaph, 
vol.  81,  p.  84r. 

t  See  their  casei  ante^  vol  1,  p.  283. 


wishing  them  to  come  into  ooi 
Judse  Gould  and  the  recorder  wished  to  come 
unifer  consideration  also^  that  the  penal  laws 
evidently  wanted  alteration ;  which  is  proved 
by  the  parliament  and  the  jud^  drawmg  uf 
this  new  act  to  send  them  to  Botany-bay. 

I  do  not  know  that  I  shall  trouble  the 
Court  with  any  thing  farther,  because,  to 
speak  the  truth,  I  have  not  a  paper. — ^I  meant 
if  I  had  time,  to  brins  my  books  with  me  to 
prove  that  every  word  of  that  pamphlet  is  in 
the  bible,  and  that  it  is  consistent  with  the 
sentiments  of  the  most  humane  and  best- 
hearted  men  now — such  as  judge  Gould  and 
the  recorder, — ^to  have  an  alteration  made  in 
the  felony  laws ;  but  what  that  alteration  is,  is 
left,  as  the  iudges  and  the  people  stand  at 
present,  to  the  wisdom  of  purliameat;  for  by 
the  laws,  as  they  now  stana,  if  a  person  steals 
a  shilling  and  the  fact  is  proved,  the  sen- 
tence is  mvariably  death. 

I  should  have  made  a  much  better  defenoe» 
if  1  had  had  leave  to  subpoena  my  witnesses; 
and  should  also  have  shown  you  something 
about  the  New  Gaol,  which  would  have  sur- 
prised you :  that  when  these  eentlemen, 
these  wicked  gentlemen,  wicked,  raise,  scan- 
dalous de&mers — ^when  they  wanted  to  prove 
this  business  upon  me,  and  Uiousht  there 
was  a  deal  of  crime  in  it,  an  art  uiey  prac* 
tised  at  Mr.  Clark's  the  king's  messenger  in 
Mount-row :  all  these  people  were  to  be  sum«. 
moned  as  witnesses.  I  shall  sive  a  short  ac- 
count ;  the  jury,  perhaps,  will  believe  what 
I  say.  Mr.  Clark,  the  lung's  messenger,  sent 
for  Richard  Hicks,  at  the  New  Inn  at  West- 
minster-bridge; he  is  a  poor  man.  When 
he  came  to  him,  he  gave  nim  a  letter  to  lord 
George  Gordon,  Welbeck- street,  and  told 
him  to  carry  that  letter  to  lord  George,  and 
deliver  it  into  his  own  hand ;  and  tell  lord 
George  that  he  came  firom  the  New  Goal  in 
the  £>rough,  from  the  prisoners,  and  that  he 
was  to  get  copies  of  this  petition,  as 
many  as  his  lordship  could  spare,  and  bring 
them  back  to  the  prisoners  in  the  Borough* 
I  opened  the  letter ;  it  was  a  forged  letter—* 
I  went  to  justice  Bond  the  day  afterwards  ia 
Bow-street — it  was  a  forged  letter,  saying, 
'  We  your  lordship's  friends  and  admirers, 
'  &c.  the  prisoners  in  the  New  Gaol  in  the 
'Borough,  having  heard  of  a  petition — so 
'  and  so— do  request  of  your  lordship  to  send 
'  so  many  by  the  bearer,  who  is  a  trusty 
'  person.' 

Upon  reading  the  paper  it  came  into  my 
heart  immediately,  that  this  was  some  false- 
hood, for  I  had  no  acquaintance  with  any 
prisoner  at  all  in  the  Borough.  I  sent  for 
the  man  up  stairs.  When  he  came  up.  I 
began  questioning  him  who  gave  him  that 
letter,  and  who  he  came  from.  He  bc^isn 
trembling,  and  was  much  frightened.  I  rang 
for  the  maid  •servant  to  come  up  stairs.  When 
she  came  into  the  room,  and  the  man  servant 
too,  I  bid  the  man  not  to  be  frightened,  but 
tell  the  whole  truth.    He  said.  To  tsU  the 
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Ihith,  Mr.  Clark  the  kni^s  messeo^r  aent 

Ar  me  to  his  house  to  etve  yoa  this  letter, 

tad  say,  I  came  from  the  prisoners  in  the 

New  Gaol ;  and  when  I  have  got  the  petitions 

lam  to  go  bade  to  the  One  Tun  in  One  Tun- 

courty  and  ask  for  captain  MacdonaMy  and 

deliver  the  petitions  to  him.— So  then  you 

did  not  come  from  the  New  Gaol  ? — No,  I  did 

not,  aays  he. — ^Nor  are  you  to  carry  them 

back  again  there? — lie  said,  no;    but   to 

captain  Macdonald.    I  said,  I  would  go  with 

him  there.    I  went  with  him :   it  is  a  very 

Uaekguard-house,  known  to  all  the  public 

oflkes,  where  the  king's  servants  maet  with 

the  people  they  want  to  brins;  informations 

agaiasL    I  went  up  to  the  fronl  room,  and 

iiked  for  captain  Macdonald.    Immediately 

Ibe  woMMUi  of  the  House  showed  me  into  a 

kack  room.     When  I  came  to  the  door  of 

the  back  room,  a  person  came  out — ^Who 

2ints  captain  Macdonald?  I  said,  I  want 
m.  Is  your  name  Macdonald?  He  said, 
no;  his  name  was  not  Macdonald,  it  was 
laiDtlton:  he  went  by  a  folse  name.  There 
vere  four  or  five  people  in  the  room.  I  asked 
the  man,  Is  this  the  company  you  were  to 
cooie  to?  Yos,  says  he,  and  there  sits  the 
kin^s  messenger.  Clark  was  in  the  com- 
pany, William  Drummond,  esq.  was  in  the 
company,  and  two  or  three  more.  Some 
nwA  give  me  their  names,  and  some  would 
not;  fiat  Uio  king's  meaaencer  refused  to 
give  me  his  name,  and  denied  ne  was  of  that 
Bune,  though  the  people  of  the  House  knew^ 
him. 

I  went  next  day  to  Bow-street  to  justice 
Bond :  he  said  there  was  no  occasi«m  to  take 
notice  of  it :  he  said  he  had  heard  of  that 
Clark,  that  he  was  an  infamous  man. 

Cwk  hired  two  men  to  follow  me  con- 
tlaDtly,  well-dressed  people,  to  follow  me 
everywhere :  if  I  went  into  a  coffee-house,  to 
£0  into  the  ceffbe-house ;  if  I  took  a  coach, 
to  take  a  coaich  and  follow  me ;  to  live  at 
the  public-house  opposite  to  me,  and  to  make 
ivritten  accounts  everyday,  and  cany  them 
to  the  treasonr  at  night,  and  particularly  to 
mark  what  officers  pulled  off  their  hats  to 
me ;  to  mark  dovm  every  man's  name  that 
came  into  my  house,  or  out  €^  it ;  where  I 
^t  to,  and  how  long  I  stayed.  Mr. 
Neoean,  a  clerk  of  the  treasury,  paid  them, 
m  lord  Sydney  had  the  management  of 
it  If  their  accounts  were  not  full  enough 
^y  were  told.  You  must  be  more  particular, 
it  must  be  every  hour. — ^There  were  a 
variety  upon  me;  they  used  to  reKeve  one 
another. 

"Hiis  man.  King;  came  to  me  in  the  summer 
af\er  he  had  been  employed.  He  said,  My 
lord,  my  heart  is  so  full  I  can  no  longer  bare 
k>  conceal  it  from  you.  I  was  employed  with 
another  man  in  the  winter.  I  am  surprised 
yoa  never  saw  us,  we  used  to  fSkow  you  in 
^  street,  and  into  every  coffee-house.  I 
*u  paud  by  Clark  of  the  treasury ;  and  was 
himad  off  for.not  being  particular  enough  in 


tills  bottMss,  of  reteAing  wba  spoke  to  you^ 
pulled  off  their  hats  to  you,  ana  the  houses 
you  went  into. 

I  state  this  to  show  how  they  tried  to  get 
evidence  of  my  delivering  this  to  the  keeper 
of  the  New  Prison.  You  would  have  had  ali 
these  people  before  you,  if  I  had  not  been 
interrupted  in  serving  my  subpoenas.  I  was 
interrupted  and  taken  into  custody  by  the 
guards,  when  ofiering  to  subpoena  the  marquis 
of  Carmarthen.  I  vras  soon  ordered  to 
be  let  go^  and  the  marquis  said  he  vrould 
meet  me  at  his  father's  at  five  o'clock;  and 
begged  I  would  not  make  a  disturbance  al 
St.  James's.  At  five  o'clock  I  saw  the 
marquis,  and  he  assured  me  every  thing 
should  be  done,  and  that  he  could  bnng  ttuS 
letter  from  the  French  ambassador  to  am 
upon  the  other  information. 

And  here  I  beg  his  lordship  will  by-and-by 
tell  me  what  is  to  become  ot  the  first  ii^or* 
nation?  The  same  jury  is  to  try  them  both  ; 
and  I  don't  understand  they  mean  to  bana 
on  the  first;  for  tl^y  cannot  bring  it  on  till 
tiiiese  witnesses  come;  and  the  juiyoannot 
sit  and  do  justice  in  that  oase. 

I  have  nothing  further  to  say,  gentl»« 
men,  than  to  show  that  they  wish  by  everji 
art  and  every  means  to  make  me  a  publisher 
in  a  seditious  manner  in  the  New  Gaol ;  but 
I  did  not  comply  with  any  such  thing :  but 
as  I  meant  nottung  bat  that  the  law  in  that 
case  might  be  corrected,  which  you  see  was 
in  the  heart  of  the  king  and  his  parliament^ 
as  they  have  made  an  alteration  in  the  law 
with  respect  to  the  people  that  were  coniy 
demned. 

I  sent  some  of  these  pamphlets  to  th« 
judges  as  soon  as  they  were  wrote,  to  tha 
headsy  the  keepers  of  the  gaols,  and  tha 
minister  of  the  gaol,  without  any  view  tQ 
to  ruse  sedition  and  tumult  among  the 
people :  if  I  had,  I  would  have  gone  on  tha> 
day  of  the  execution  and  told  the  people, 
when  he  was  confessing  them  and  telltng 
them  that  it  was  just  and  conformable  to 
God's  law,  I  would  have  told  them  it  was  no 
such  thing,  if  that  had  been  my  intention  f 
but  I  hope  as  they  have  made  an  act  to  send 
these  people  to  Botany-bay^  that  there  will 
be  some  means  devised  bv  the  legislature  to 
aker  the  laws  of  theft4n  this  couniry. 

I  can  make  no  better  defence  now,  because 
my  witnesses  arc  not  present;  and  theifr* 
fore  you  must  take  it  upon  my  word  what  I 
say  relative  to  this  business;  what  ju^ge 
Gould  and  the  recorder  said  in  December; 
— ^and  this  petition  vras  not  printed  till  this 
year. — Imre  is  not  the  smallest  conneiion 
of  any  of  the  prisoners  that  are  mentioned 
as  oondenned  with  me ;  or  that  I  had  any 
particular  connexion  with  them,  only  that 
there  were  such  prisoners  condemined  to 
death  and  transportation  for  thefts ;  and  that 
bis  miyestv  ana  the  parliaoaent  had  altered 
their  punishments  just  as  much  as  I  wished  10 
alter  them  by  tbsit  act* 
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There  is  a  word  left  oot  in  the  ndtal  part 
iQ  the  record,  but  I  don't  mean  to  pin  my  de- 
fence upon  any  thin^  of  that  kind. 

Court,  If  there  is  any  thing  you  think 
materialy  point  it  out'to  me,  and  I  will  look 
at  it 

Lord  George  Gordon,   '  Having  no  hope 

*  without  God  in  the  world' — it  should  be, 

*  Having  no  hope  and  without  God  in  the 
^  world:' — it  is  a  thing  I  don*t  pin  much 
upon ;  it  is  light  in  the  printed  pamphlet. 

Court.  I  have  examined  it,  it  is  a  mistake 
in  the  copy — it  is  right  in  the  record. 

Summing  up. 

Mr.  Justice  Buller,  Gentlemen  of  the 
Jury; — This  is  an  information  which  has 
jieen  filed  against  the  defendant  for  a  libel 
— ^the  libel  mis  been  read  to  you — ^there  are 
two  questions  upon  the  x ecora  for  your  de- 
termination. 

FirsV  Whether  the  defendants  either  wrote 
and  composed,  or  printed  and  published  this 
libel?  and  ^ 

Secondly,  Whether  the  averments  that 
are  made  on  the  part  of  the  Crown  in  this 
fecord,  are  proved  to  your  satisfactbn  or 
not  ?• 

With  respect  to  the  first  question,  it  has 
been  proved  by  John-  Pitt,  thia  he  .received 
three  of  the  pamphlets  about  the  month  of 
December,  but  he  cannot  tell  the  exact  day, 
firom  lord  Greorge  Gordon's  servant;  that  my 
lord  George  Gordon  freauently  came  into  thie 
lodee  at  Newgate;  that  newasthere  six  times 
at  &ast  before  the  pamphlets  were  brought. 
He  asked  the  witness,  whether  he  did  not 
think  it  hard  that  so  many  persons  should 
suffer ;  and  that  no  man  ought  to  suffer,  vi^ 
had  not  spilt  blood.  He  says  the  defendant 
sent  three  pamphlets;  one  directed  to  him, 
one  to  his  orotner  the  turnkey,  and  one-  to 
Mr.  Villette,  the  ordinaiy. 

Then  he  produces  that  which  was  directed 
to  him ;  ana  he  says  the  direction  is  in  lord 
George  Gordon's  hand-writing.  He  says  the 
defendant  often  wanted  to  go  in  to  the  con- 
demned people,  but  the  witness  refiised  it. 

On  the  £6th  of  January,  he  went  to  the 
defendant's  house ;  the  same  f<A>tman  opened 
the  door  to  him  as  broii^ht  the  pampmets. 
The  witness  went  up  stairs,  and  ne  toM  the 
defendant  that  there  was  a  sad  piece  of  work 
about  these  pamphlets;  upon  which  the 
defendant  saia,  <  Don't  you  mindset  them 
<  go  on — I  am  ready  for  them,  let  them  hefpn 

*  as  soon  as  they  w^l.'    He  says  at  that  time 

tiiere  was  a  large  pile  of  the  pamphlets 

lying  in  the  room.    The  defendant  took  up 

one,  directed  it  to  Mr.  Akerman,  and  ddivered 

it  to  the  witness.    He  produces  tsro  other 

vapersyboth  of  which,  he  says,  were  directed 

by  lord  George  Gordon.  One  is  that  pamphlet 
*■»    ■■  ■..  ■,-■■■  — ._, — 

*  See  Woodfall's  case,  vol.  90,  p.  806. 
Dean  of  St  Asaph's  case,  vol.  SI,  p.  847. 
But  now  see  stat,  39^  Geo.  d|  c.  OO. 


^hich  he  directed  to  Mr.  Akerm^i;  the 
other  is  a  note  mentioning  the  names  of  the 
persons  who  were  to  dbperse  the  pamphlets. 

Mr.  Akennan  says,  that  previous  to  the 
publication  4»f  the  paper,  there  was  a  general 
understanding,  that  tne  prisoners  ^ere  to  be 
sent  to  Botany-bay. 

They  then  produced  records  of  several 
convictions,  some  sentenced  to  death,  others 
to  transportaUon,  both  in  London,  Middlesex, 
and  Surrey. 

Mr.  Akerman  says,  the  defendant  had  no 
connection  with  Uiese  prisoners  as  he  knows 
of. 

Hall,  who  is  the  keeper  of  the  New  Gaol, 
says,  William  Yardleyand  John  Christmas 
were  in  his  custody.  He  savs  he  does  not 
know  the  defendant;  the  defendant  nevec 
sent  any  of  these  petitions  to  him,  or  his 
prisoners  as  he  knows  of. 

The  defendant  has  said,  that  there  is  na 
evidence  of  his  having  actually  written  this* 
pamphlejt ;  at  the  same  time  he  tells  you  he 
did  write  it,  for  hecomnutted  his  tbougbta 
upon  paper. 

If  you  see  any  reason  to  distinguish  be* 
tween  writinj;  and  composing,  and  Uie  print- 
ing and  publishing,  you  will  say  so ;  for  there 
are.  different  counts,  some  for  writine  and 
composing,- and  otibers-  for  printing  and  pub- 
lishing. You  find  a  lai^  pUml  of  the 
pamphlets  were  all  together  in  his  custody, 
and  m  his  room. 

When  you  have  disposed  of  that  fiict,  the 
only  one  that  remains  is,  whether  the  aver- 
ments in  this  information  are  proved  or  not. 

Now  the  information  sets  out  with  stating^ 
that  it  was  genendly  understood,  that  the 
king  was  about  to  cause  to  be  transported 
sevwal  felons  and  other  onenders  liable  to  be 
transported  to  Botany-bay.— To  prove  that 
they  eall  Mr.  Akennan  who  tells  you  the  fact 
was  so  understood. 

The  second  averment  in  the  information  is, 
that  divers  persons  were  conned  in  divers 
gaok  under  sentends  of  death  ajiid  transporta- 
tion. To  prove  that  fact,  they  produce  seve- 
ral copies  of  convictions;  and  they  call  Mr. 
Akennan  and  Mr.  Hall,  who  tell  you,  that 
the  prisoners  whose  names  are  mentioned  in 
those  convicUons^  then  continued  in  their 
custody.  * 

The  defendant,  upon  his  cross-examination 
of  the  witnesses^  desired  particularly  to  Imow 
whether  he  had  any  oonnenon  with  either  of 
those  prisoners  whose  names  are  mentioned 
in  the  copies  of  the  records  of  conviction :  it 
is  not  staled  that  be  has.  The  cbai]^  is  not 
that  he  entered  into  any  comfainaHon  with 
those  particular  persons,  hut  it  is  laid  as  a 
general  offence,  not  couined  to  those  parti- 
cular persons ;  and  therefore  that  observation 
does  not  am^y  at  all  to  the  case. 

If  thermre  the  oflfenoe  is  proved  to  your 
satisfaction,  3rou  will  find  the  defendant  guihy; 
if  not,  you  will  acquit  him.  « 

There  an  two  or  three  iovendoa  han% 
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worthy  of  observation,  viz.  whether  us  and 
0tr,  mentioned  in  the  petition  purporting  to 
be  sent  bj  the  prisoners,  means  the  pisoners ; 
And  whether,  where  it  speaks  of  the  bloody 
hne  of  the  felony  laws,  aiid  the  frequent  exe- 
cutioDs  in  th»  reign  under  a  nominal  admi* 
nistiation  of  justice,  it  is  meant  to  insinuate 
that  justice  bad  not  been  truly  administered 
during  the  king's  reign. 


The  jury  immediately  pronounced  ^he  de-* 
ibidant  Guilty. 


THE 

TRIAL 


or 


THOMAS  WILKINS 
90R  Printing  and  Publishing 

FOREGOING  LiBEL. 


THE 


The  Information  was  opened  by  Mr.  Law. 

Mr.  Attorney  General,  May  it  please  your 
hndship,  and  ^ou  gentlemen  of  the  jury : 

I  do  not  know,  eentlemen,  whether  you 
were  present  at  the  last  trial ;  if  you  were,  it 
might  save  so.me  time  in  stating  the  nature  of 
the  libel,  for  the  publication  of  wliich  the  pre- 
sent inlbrmation  is  filed.  As  possibly  you 
may  have  been  absent,  I  must  state  over 
again  shortly  what  I  stated  then;  namely, 
that  this  is  an  information  against  the  de^ 
feodant  for  publishing  a  |}amphl€t  charged, 
to  be  a  libel  upon  the  administration  of  justice 
io  this  kix^om.  it  purports  to  be  a  petition 
6om  the  prisoners  to  lord  George  Uordon, 
thongh  in  tact  it  was  written  by  himself.  It 
alleges,  apparently  from  the  mouths  of  the 

Cners  who  were  unfortunately  then  la- 
[Dg  under  sentences  of  death  and  transo 
portation,  that  their  respective  sentences  were 
unjust  and  iniquitous ;  and  it  calls  upon  his 
kinbhip  to  protect  them  from  the  execution 
of  the  sentences  of  the  law,  to  which  their 
crimes  had  subjected  them. 

So  great  a  noise  prevailed  when  my  learned 
ftiend  who  opened  the  cause  was  stating  the 
in&rmation,  that  perhaps  you  might  not  be 
lUe  to  hear  it  accurately.  The  pamphlet  is 
called,  '  The  Prisoners  Petition  to  the  Right 
'  Honourable  Lord  Oeor^  Gordon  to  preserve 
<  thdr  Rights  and  Liberties,  and  prevent  their 
^Banishment  to  Botany-bay.  London:  printed 
'  by  Thomas  Wilkins,  No.  32$,  Aldermanbury ;' 
who  is  the  present  unfortunate  defendant. 

I  think  It  is  pretty  plain  with  what  view 
this  was  published.  To  talk  of  its  being  a 
&cu8sion  of  the  propriety  of  the  laws  of  £ng* 
bad,  addressed  to  those  who  onlv  have  the 
right  to  alter  them,  is  contrary  to  the  fact :  it 
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appears  in  the  shape  of  a  petition  addressed 
from  the  prisoners  themselves,  and  is  sold  at 
a  public  snop.  The  very  fact  refutes  the  de- 
fence which  might  have  been,  and  wliich  was 
Just  now  insisted  upon  by  the  noble  lord. 

In  short,  gentlemen,  the  question  you  have 
to  try  is — Whether  the  present  unfortunate 
defendant  has  or  has  not  in  this  case  been 
made  the  instrument  of  publishing  a  libel  of 
a  most  gross  and  malignant  tendency  ?  He  is 
not  the  casual  seller  (though  he  would  then 
certainlv  in  point  of  law,  and  necessarily  in 
point  of  justice,  be  subjected  to  the  same  con- 
sequences  as  the  original  publisher),  but  be  is 
the  person  who  was  employed  by  the  noble 
lord  whose  trial  has  just  passed,  to  print  this, 
and  to  sell  it  to  all  his  majesty's  subjects  who 
thought  it  worth  while  to  give  sixpence  for  it« 
— I  hope  he  had  not  much  custom. 

The  noble  lord,  the  author  of  it,  has  been 
convicted.  This  poor  man  (for  I  dare  say  he 
is  so)  has  been  made  his  instrument  in  the 
pMblication  of  it.  It  is  absolutely  necessary, 
that  the  printers  or  publishers  of  libels  should 
be  brougnt  to  pnnisnment,  or  else  these  pub- 
lications can  never  be  put  a  stop  to;  for  there 
may  always  be  found  men  wicked  enough  to 
write,  and  rash  enough  to  run  the  risk 
which  they  do  by  such  publications  as  these^ 
if  they  can  find  instruments  to  vend  them. 
And  if  there  are  men  so  misled  by  them  as  to 
be  their  instruments,  it  is  my  duty  in  the 
situation  I  am  in,  to  make  an  example  of  such 
persons ;  because  it  is  the  only  means  to  pre- 
vent rash  men  from  disseminating  sedition 
among  the  people. 

This  pamphlet  asserts  that  justice  has  not 
been  administered  during  his  majesty's  reign; 
that  every  infliction  of  capital  punishment, 
nay  even  of  banishment,  is  totally  illegal, 
and  contrary  to  the  laws  of  God.  I  know  of 
no  laws  that  forbid  it;  but  I  know  that  in  the 
Mosaic  law  capital  punishments  were  inflicted 
for  other  crimes  than  murder :  however,  that 
consideration  has  nothing  to  do  in  this  cause. 
If  there  are  men  who  think  the  laws  of  this 
country  are  intolerable,  for  God's  sake  let 
them  remove  to  another ;  but  so  Jons  as  they 
are  here,  they  must  be  subject  to  tne  laws ; 
and  those  who  have  the  admmistration  of  the 
laws  must  be  protected  from  the  insults  which 
are  daily  offered  them :  and  in  this  pamphlet, 
more  notoriously  than  in  any  that  I  can  re- 
member, the  laws  are  arraigned,  and  the 
criminals  under  sentence  of  death  are  called 
upon  (for,  as  I  said  before,  it  is  no  petition  of 
the  prisoners)  to  complain  of  the  justice  of 
their  sentences,  which  every  honest,  wise, 
and  just,  as  well  as  truly  pious,  man  would 
advise  them  to  submit  to  with  resignation  as 
the  only  expiation  they  can  make  to  the 
offended  laws  of  their  country. 

It  is  imnecessary  for  me,  addressing  myself 
to  gentlemen  of  your  character  in  a  comnicFA 
ciai  country,  to  take  up  your  time  in  showine 
the  absurdity  of  such  a  law  as  is  contended 
for  in  this  pamphlet;  it  is  perfectly  ridicu- 
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louSy  and  no  goverimtent  could  exist  in  this 
country  if  that  were  the  law. 

I  shall  prove  to  you  that  it  was  in  contem- 
plation to  transport  to  Botany-bay  persons 
liable  to  transportation^  and  that  at  that  time 
this  pamphlet  was  printed  and  published  by 
the  defendant^  who  has  put  his  name  to  it 

Evidence  for  xnt  Crown. 

John  Bolts  sworn. — Examined  by  Mr.  Solicitor 

General. 

Do  you  know  the  defendant  Thomas  Wil- 
kins  ? — ^Yes. 

Do  you  know  his  house  ? — ^Yes. 

Have  you  been  there  ? — I  have. 

What  business  does  he  carry  on^— A 
printer. 

Where  does  he  live  ?  *-At  the  next  house  to 
the  George  inn,  Aldcrmanbury. 

Were  you  there  upon  the  8th  of  January 
last  ? — I  was. 

Did  you  buy  any  pamphlet  there  ? — I  did. 

Was  tliat  the  one  you  purchased  (showing 
the  witness  a  pamphlet)  ?<^It  was. 

[The  pamphlet  read.] 

Mr.  Joseph  Roberts  produced  office-copies 
of  the  records  of  the  conviction  of  several 
persons  who  were  confined  in  Newgate  and  in 
the  New  Gaol. 

They  were  read  by  the  Associate,  and  were, 

An  office-copy  of  the  record  of  tlie  convic- 
tion of  James  Watts  and  Francis  Hardy,  for  a 
liigliway  robbery  in  the  county  of  Middlesex, 
who  both  received  sentence  of  death. 

An  office-copy  of  the  record  of  the  convic- 
tion of  Hugh  Macdonald,  for  shop-lifting  in 
the  county  of  Middlesex,  who  received  sen* 
tence  of  death. 

An  office-copy  of  the  record  of  the  convic- 
tion of  Charles  King  and  Thomas  Thompson, 
for  a  burglary  in  the  city  of  London,  who  re- 
ceived sentence  of  death. 

An  office-copy  of  the  record  of  the  convic- 
tion of  John  Christmas,  for  felony  in  tiie 
county  of  Surrey,  who  received  sentence  of 
transportation  for  seven  years. 

An  office-copy  of  the  record  of  the  convic- 
tion of  William  Yardley,  for  felony  in  the 
county  of  Surrey,  who  received  sentence  of 
transportation  for  seven  years. 

John  Pitt  sworn. — Examined  by  Mr.  Baldwin. 

You  are  the  turnkey  at  Newgate  ?— Yes. 

Did  vou  know  James  Watts,  Francis 
Hardy,  Ilugh  Macdonald,  Charles  King,  and 
Thomas  Thompson? — ^Yes,  all  of  them. 

Were  they  in  Newgate  in  January  last  ? — 
They  were — they  are  there  now ;  they  are 
under  respites. 

Where  did  you  understand  the  transports 
were  to  be  sent  to  at  tliat  time  ? — ^To  Botany- 
bay. 


Mr.  Hall  sworn. — Examined  by  Mr.  £a&7« 

You  are  the  keeper  of  the  New  Gaol  ? — ^f 
am. 

Were  John  Christmas  and  William  Yard- 
ley  in  your  custody  in  January  last? — They 
were. 

Were  they  under  any  sentence  ?— Yes,  8<»i- 
tence  of  transportation :  they  were  tried  the 
March  before. 

Court  (to  the  defendant).  Have  you  any 
counsel  ? 

Defendant.    I  have  no  counsel. 

Court.  Will  you  say  any  thing  for  your- 
•self? 

Defendant.    Yes. 


Thomas  Wilkin$.  Gentlemen  of  the  jury  ; 
-^In  December  last,  my  lord  George  Gordon 
sent  a  copy  of  these  pamphlets  to  my  house 
to  be  printed.  I  never  read  it  myself  before 
it  was  absolutely  printed ;  for  we  had  it  in  de* 
tached  pieces,  and  as  I  had  printed  things  for 
my  lora  before,  when  I  saw  his  lordship  re- 
specting this  business,  I  asked  him  if  it  was 
of  any  evil  tendency.  He  said,  none  at  all ; 
and  told  me  not  to  be  friehtened,  for  that  he 
would  indemnify  me,  whatever  evil  should 
accrue  from  it.  I  was  rather  fearfiil  when  I 
read  the  proof  respecting  the  prisoners  peti- 
tion. I  aid  not  know,  nor  I  do  not  know  now 
to  the  contrary,  but  that  it  came  directly  fifom 
the  prisoners.  As  to  publishing  it,  I  never 
pubhshed  it  myself  at  all ;  and  I  imderstood 
from  my  seirants,  that  only  two  went  out  of 
the  house  except  what  were  sent  to  my  lord. 
Had  I  had  the  least  idea  that  it  was  of  an  evil 
tendency,  that  I  could  come  to  any  harm  re- 
specting the  business,  it  is  not  reasonable  that 
I  should  risk  my  liberty  as  well  as  my 
property,  m  receiving  a  sum^of  perhaps  four, 
five,  or  six  poimds,  which  is  about  the  ex- 
pense of  print  and  paper;  therefore  what  has 
oeen  in  the  public  prints  already  respecting 
the  business  nas  been  of  great  evil  to  me. 

My  creditors  supposed  that  I  should  be  cast 
in  this  business,  and  perhaps  inflicted  with  a 
large  fine,  and  perhaps  imprisonment.  Va- 
rious of  them  have  come  and  demanded  their 
dues  before  the  regular  time  of  credit,  which 
has  greatly  hurt  me.  And  as  I  only  printed 
this  pamphlet  as  a  printer,  without  having 
any  concern  at  all  with  sending  it  about  or 
being  connected  with  my  lord,  wnether  it  was 
from  a  good  or  an  evil  intent  I  cannot  say ; 
and  if  a  man  in  his  business  which  he  ^ts 
his  bread  by,  is  to  be  punished  for  printmg, 
what  is  to  become  of  our  families  ?  Parochial 
and  government  taxes  are  so  ereat,  that  if 
we  were  to  say,  we  won^t  print  this,  and  won't 
print  the  other,  we  might  starve. 

I  see  no  evil  tendency  at  all  in  it  myself. 
I  do  not  pretend  to  know  law,  or  any  thine 
of  the  matter;  but  I  did  it  for  my  lord,  ana 
he  promised  to  indemnify  me,  whatever  evil 
might  accrue  from  it;  and  thai  is  alii  can 
say  in  my  defence. 
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I  do  not  know  that  it  is  of  any  avail; 
Iwt  in  the  infonnatioa  it  is  said  for  printing 
and  publishing  in  the  parish  of  St.  Mary-le- 
Bowy  in  the  ward  of  Cheap;  whereas  I  live  in 
Aidennanbuiy,  and  in  the  ward  of  Cripple- 
^te.  I  must  leave  it  to  the  discretion  of 
the  jury. 

SrMMING   UP. 

Mr.  Just.  Buller,  Gentlemen  of  the  Jury ; 
This  detendant  has  made  one  objection  m 
point  of.  form.    I  will  dismiss  that  first. 

The  informaUon  states,  that  he  lives  in  the 
parish  of  St.  Mary-le-Bow,  in  the  ward  of 
Cheapy  whereas  he  lives  in  some  other 
parish t>r  ward:  that  is  perfectly  immaterial. 
If  he  printed  it  any  wnere  in  the  city  of 
London,  that  is  enough,  and  it  is  proved  he 
did  so. 

On  the  part  of  the  prosecution  they  have 
proved,  tiiat  the  paper  produced  was  bought 
at  the  defendant's  shop. 

They  have  called  Pitt  and  another  witness, 
who  prove  that  it  was  expected  at  that  time 
that  the  prisoners  would  be  transported  to 
Botany-bay.  They  likewise  proved,  that  se- 
veral prisoners  were  under  conviction  for 
transportation,  some  in  Middlesex,  some  in 
London,  and  some  in  Surrey.  As  to  the  inu- 
endos,  they  infer  that  ««  and  our  means  the 
prisoners.  •  It  concludes  with  saying,  that  by 
the  words '  we  look  with  concern  and  abhor- 

*  rence  on  the  bloody  hue  of  the  felony  laws, 

*  and  the  frequent  executions  in  England  in 

*  this  reign,  under  a  nominal  administration  of 

*  justice,*  be  meant  that  justice  had  not  been 
truly  administered  in  England  during  his  ma- 
jesty's reign. 

Respecting  the  defence,  you  will  not  expect 
any  olfiservations  from  me ;  for  it  goes  to  give 
a  general  licence  to  printers  to  print  what- 
ever they  may  think  proper ;  which  cannot 
be  endured  in  this  or  in  any  other  country. 

The  jury  immediately  pronounced  the  de- 
fendant— Guilty. 
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Tb£  Information. 

Of  Michadmas  Term,  in  the  Twenty-seventh 
Year  of  the  Reign  of  King  George  the 
Third. 


London,) Be  it  remembered,  thset  Richard 
to  wU.  J  Pepper  Arden,  esq.  atlorncy-generad 
of  our  sovereign  lord  the  now  king,  who  for 
our  said  lord  the  king  in  thisbehalt  proi>e(  utes 
in  his  own  proper  person,  comes  here  into 
the  court  of  our  said  lord  the  king,  before  the 
king  himself,  at  Wcstminstery  on  Tuesday 
next  after  fifteen  days  from  the  day  of  St. 
Martin  in  this  same  term,  and  for  our  said 
lord  the  king  gives  the  Court  here  to  under- 
stand and  be  informed,  that  whereas  ther^e 
now  is,  and  before  and  at  the  time  of  the 
publishing  of  the  false^  scandalous,  malicious, 
and  defamatory  libels  herein-after  mentioned, 
there  subsisted  between  our  said  sovereign 
lord  the    king  and  his  roost  christian  ma- 
jesty, and  the  subjects  of  their  said  majesties 
respectively,  great  friendship,  amity,  .peace, 
ana  concord :  and  whereas  the  most  high, 
niighty,  and  puissant  princess  Maria  Anto- 
nietta,  the  augjust  and  royal  consort  of  his 
said  most  christian  majesty,    hath  always 
from  the  time  of  her  birth  hitherto  been  a 
great  and  illustrious  princess,  eminently  dis- 
tinguished and  renowned  for  her  wisdom, 
prudence,  justice,  clemency,  and  every  other 
princely  virtue  and  endowment :  and  whereas 
Wore  and  at  the  time  of  the  publishing  of  the 
said  false,  sc^dalous,  malicious,  and  defa- 
matory libels  herein-after  mentioned,  Fran- 
9ois  Barthelemy  was  and  still  is  charged  with 
the  affiiirs  of  France  with  his  Britannic  ma- 
jesty, in  the  absence  of  his  excellency  Jean 
Balthazar  D'Adhemar,   his  most   chrbtian 
majesty's  ambassador  extraordinary  and  ple- 
nipotentiary to  his  Britannic  majesty,  and 
was,  and  is,  and  always  hath  been,  from  the 
tnne  of  his  birth  hitherto,  of  good  fame,  cha- 
racter, and  reputation :  yet  George  Gordon, 
late  of  London,  eso.  commonly  called  lord 
George  Gordon,  well-knowine  the  premises, 
but  contriving,  and  wrongful^,  and  unjustly 
and  wickedly  intending  most  unjustly,  wick- 
edly, maliciously,  and  scandalously,  to  asperse, 
defame,  traduce,  and  vilify  her  said    most 
christian  majesty,  and  to  cause  it  to  be  be- 
lieved that  her  said  most  christian  majesty 
had  been  guilty  of  great  injustice,  oppression, 
cruelty,  and  persecution  towards  the  subjects 
of  his  most  christian  m^esty,  and  thereby  to 
alienate  their  affections  from  his  said  most 
cliristian  majesty's  government;  and  also  to 
asperse,  defame,  viufy,  and  traduce,  the  said 
Francois  Barthelemy,  then  and  there  being 
so  charged  with  the  affairs  of  France  as  afore- 
said, and  to  bring  the  said  Francois  Barthelemy 
into  great  contempt,  distmst,  infamy,  and 
dissrace;  and  also  as  much  as  in  him  the 
said  George  Gordon  lay  to  interrupt,  disturb, 
and  destroy  the  friendship,  good-will,  peace, 
harmony,  and  concord  subsisting  between  our 
said  sovereign  lord  the  king  and  his  most 
christian  majesty,  and  their  ssud  respective 
subjects ;  and  to  create,  stir  up,  and  excite 
animosities,  hatred,  jealousy,  and  discord,  he*- 
tween  our  said  lord  the  king  and  his  subjects, 
and  bis  said  most  christian  xn^esty  and  hU 
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i«a  !Miuiidb^  9aA  did  cause 
,«.    *^.*A«  -M  X  jui>ii>oteiiiiiaccitaiii|iub- 
^    «.^>u#«.»«  .2te;cM  the  ENibbt  Advertiser, 
wKx  ^v.%x«*»   ttistt>  w  iwlilniir,  malicious, 
,k^  .vi<ute«SMr.«  Jbei«  wt  and  concenunz  her 
>^«   ft»ytN.  jkUt^um^ ma^ijf  aodof andcon- 
,vk...j4^  jw  satti  Fmifots  Barthelemy,  ao 
^^ ^.  .  ^  j)4  tettutff  foUowine :  that  is  to  say, 
v.  .xtfUiekwy  ^neaDiiig  the  said  FraD9ois 
i^uxiMHty)    who  conducts    the   affairs  of 
b^^jui.^  m  the  absence  of  comte  Dazimer 
timmnij;  the  said  Jean  Balthazar  d*Adhemar, 
m  aBftbtt&jador  as  aforesaid,  having  sent  Mr. 
I^mgoD  with  a  message  to  comte  de  Cag- 
|feo$tru>  in  Sloane-street,  intimating  that  he 
(oMraning  the  said  Francois  Barthelemy)  had 
TCceived  orders  from  the  court  of  Versailles  to 
communicate  to  comte  de  Caglio&tro  that  he 
(meaning  the  said  comte  de  Cagliostro)  had 
now  i>ermis^on  to  return  to  France ;  yesterday 
morning  the  comte  (meaning  the  said  comte 
de  Caguostro)  accompanied  by  lord  George 
Gordon  (meaning  the  said  George  Gordon), 
and  Mr.  Bergeret  de  Frouville,  waited  upon 
Mr.  Barthelemy  (meaning  the  said  Fran9ois 
Barthelemy)  at  the  hotel  of  France  in  Piccar* 
dilly,  for  an  eciaircissement  upon  the  subject 
of  this  message  from  the  court  of  France,  de- 
livered to  Mr.  Barthelemy  (meaning  the  said 
Francois   Barthelemy)    relative  to  the  per- 
mission granted  to  tlie  comte  de  Cagliostro 
to  return  to  Paris.  Mr.  Barthelemy  (meaning 
the  aforesaid  Francois  Barthelemy)  the  comte 
de  Cambise,  and  Mr.  Daraeon,  seemed  much 
surorised  to  see  comte  de  Cagliostro  arrive  in 
lord   George    Gordon's   (meaning  the  s»d 
George  Gordon's)  coach  with  his  lordship 
(meaning  the  said  George  Gordon)  and  Mr. 
Frouville ;  and  having  expressed  their  desire 
that  the  comte  de  Cagliostro  alone  should 
speak  with  Mr.  Barthelemy  (mean'vns  the 
said  Francois  Barthelemy),  they  were  inform- 
ed that  ford  George  Gordon  (meaning  the 
said  George  Gordon)  and  Mr.  Bergeret  de 
Frouville  were  there  on  purpose  to  attend 
their  friend  (meanins  the  said  comte  de  Cag- 
liostro), and  that  the  comte  de  Cagliostro 
•would  not  dispense  with  lord  George  Gor- 
don's (meaning  tl)e  said  Georse  Gordon's) 
absence  from  the  conference.  Will  any  friend 
to  liberty  blame  comte  de  Cagliostro,  after 
ten  months  imprisonment  in  a  dungeon,  for 
having  his  (meaning  the  said  comte  de  Cag- 
lio$tro*s)  friends  near  him  (meaning  the  said 
comte  de  Cagliostro)  when  insidious  proposals 
are  made  to  him  (meaning  the  said  comte  de 
Cagliostro)  by  the  faction  of  Breteuil  and  the 
supporters  of  the  Bastile }  men  who  have  aU 
reacly  sought  his  (meaning  the  said  comte  de 
CagliostriTs)  destruction ;  and  after  his  (mean- 
ing the  said  comte  de  Cagliostro*s)  innocence 
was  declared  by  the  judgment  of  the  parlia- 
^Daent  of  Faris^  embezzled  a  gnat  ptfri  gf  his 


(measine  the  said  comte  de  Cafiliostro's)  for- 
tune, and  exiled  him  (meaninsthe  said  comte 
de  Cagliostro)  from  France.  Mr.  Barthelemy 
([meanmg  the  said  Francois  Barthelemy)  see- 
ing the  determination  of  the  comte's  (mean- 
ing the  comte  de  Caeliostip's)  friends,  then 
read  the  letter  from  Mr.  Breteuil ;  but  upon 
the  comte  de  Cagliostro  desiring  a  copy,  Air. 
Barthelemy  (meaning  the  said  Francois  Bar- 
thelemy) refused  it  A  great  deal  or  conver- 
sation then  ensued  upon  the  subject,  which 
in  all  probability  will  give  rise  to  a  full  re- 
presentation to  the  king  of  France,  who  is 
certainly  very  much  imposed  on.  The  «|ueeo's 
(meaning  her  said  most  christian  majesty's) 

{tarty  is  still  violent  against  comte  de  Cag- 
iostro,  the  friend  of  mankind;  and  De  Bre- 
teuil, le  sieur  De  Launev,  Titon,  De  Brunieres, 
Maitre  Chesnon,   Bartnelemy  (meaning  the 
said    Francois   Barthelemy)*  and    Daumer 
(meaning  the  said  Jean  Balthazar  D'Adhe- 
mar)  are  the  mere  instrument!)  of  that  faction. 
The  honour  of  the  king  of  France,  the  justice 
and  iudgment  of  the  parliament  of  Pans,  the 
good  faith  of  the  citizens,  and  the  good  name 
of  the  nation,  are  all  attainted  by  the  pillage 
and  detention  of  the  property  of  comte  de 
Cagliostro.    The  thousands  of  good  citizens 
whose  acclamations  shook  the  Bastile  upon 
the  declaration  of  his  (meaning  the  said  comte 
de  Cagliostro's)  innocence,  mi^ht  very  pos- 
sibly give  rise  to  his  (meaning  the  said  comte 
de  Cagliostro's)  exile,  by  increasing  the  jea- 
lousy and  fear  of  an  arbitrary  government. 
But  why  detain  the  fortune  of  a  straneer, 
after  his  (meaning  the  said  comte  de  Ca^ 
liostro's)  innocence  is  declared  ?  This  is  a  very 
base  proceeding  indeed,  Mr.  de  Breteuil,  and 
brings  contempt  and  reproach  upon  all  con- 
cerned in  it — to  the  great  indignity,  scandal, 
and  dishonour  of  her  said  most  christian  ma^ 
jesty;  to  the  great  infamy  and  disgrace  of 
the  said  Francois  Barthelemy;  to  the  great 
disturbance  of  the  public  peace,  good  order, 
and  government  or  this  kingdom;   to  the 
great  danser  of  creatine  discora  between  our 
said  lord  tne  king  and  nis  subjects,  and  his 
most  christian  majesty  and  his  subjects ;  in 
contempt  of  our  said  lord  the  king  and  his 
laws ;  to  the  evil  and  pernicious  example  of 
all  others  in   the  like  case  offending;  and 
against  the  peace  of  our  said  lord  the  king, 
his  crown,  and  dignity.    And  the  said  attor* 
ney-general  of  our  said  lord  the  king  who 
prosecutes  as  aforesaid,    further   gives  the 
Court  here  to  understand,  and  be  informed, 
that  the  said    George  Gordon   being  such 
person  as  aforesaid,  and  not  only  contriving 
and  intending,  as  much  as  in  him  la}r,  to 
offend  as  aforesaid,  but  also  to  cause  it  to 
be  understood  and  believed,  that  her  said 
most  christian   m^est^  had  been  guilty  of 
great  injustice,  oppression,  cruelty,  and  per- 
secution ;  and  also  to  bring  the  said  Francois 
Barthelemy,  being  so  charged  with  the  a(^ 
fairs  of  France  as  aforesaid,  into  great  scasdsl, 
infamy^  and  disgrace;  afterwards,  to  wit,  on 
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Ifae  iwaiiy-fourth  day  of  August,  in  the  said 
year  of  our  Lord  one  thousand  seven  hundred 
and  eightv-^y  at  London  aforesaid,  in  the 
parish  ana  ward  aforesaid,  did  unlawfully^ 
widEedly,  and  maliciously  publish,  and  djd 
cause  aiid  procure  to  be  published,  in  a  cer- 
tun  other  public  newspaper,  called  The  Pub- 
lie  Advertiser,  a  certain  other  most  wicked, 
ficandalotts,  malicious,  and  defamatory  libel, 
cf  and  concerning  her  said  most  christian 
myeaty,  and  the  said  Fran9ois  Bartiielemy, 
according  to  the tenour  following:  (that  is  to 
say)  Count  de  Cagliostro  has  declared  (mean- 
ing the  said  comte  de  Cagliostro)  he  will  hold 
no  intercourse  with  any  of  le  sieur  BreteuiPs 
mesaensers  from  France,  except  in  the  pre- 
sence o?  lord  George  Gordon  (meaning  the 
said  George  Gordon).    The  eang  of  French 
spies  in  London,  who   are  linked  in  with 
Moasieur  De  Morand  and  the  sieurs  Bar- 
tiielemy    (meaning     the     said     Frart^ois 
Buthelemy),  Dazimer   (meaning  the   said 
Jean  Balthazar  D'Adhemer,  the  anil^assador 
as  aforesaid)  Cambise,  and  the  queen's^ mean- 
ing her  said  most  christian  majesty's)  Bastile 
party  at  Paris,  are  trying  the  most  insidious 
arts  to  entrap  the  comte  (meaning  the  said 
comtc  de  Cagliostro)  and  comtesse,  (mean- 
ing the  comtesse  de  Cagliostro)  and  have  the 
eflrootery  and  audaciousness   to  persecute 
tbeni  (meaning  the  said  comte  de  Cagliostro 
and  the  said  comtesse  de  Cagliostro)  pub- 
licly,   and    vilify  their  (meanmg   the   said 
€ootte  dc  Cagliostro's  and  the  said  comtesse 
de  ^giiostn/s)  characters  even  in  this  free 
country,  where  these  noble   strangers   are 
come  to  seek  protection  tn  the  arms  of  a  ge- 
nerous people.    The  friendship  and  benevo- 
^    lence  oi  comte  de  Cagliostro,  in  advising  the 
^  poor  prince  Louis  de  Rohan  to  be  upon  his 
(meaning  the  said  prince  Louis  de  Rohan's) 
guard  against  the  comtesse  de  Valois-and  the 
intrigues  of  the  queen's  (meaning  her  said 
most  christian  majesty's)  faction,  who  still 
seek  the  destruction  of  that  noble  prince, 
(meaning  the  said  prince  Louis  de  Rohan) 
has  brought  upon  the  comte  f meaning  the 
said  comte  de  Cagliostro)  and  his  (meaning 
the  said  comte  de  Cagliostro's)  amiable  com- 
tesse, the  hateful  revenge  and  perfidious  cruel- 
ties of  a  tyrannical  government  (meaning  the 
government  of  his  said  most  christian  ma- 
jesty).   The  story  of  the  diamonds  has  never 
been  properly  explained  to  the   public   in 
France :  it  would  discover  too  much  of  the 
base  arts  practised  to  destroy  prince  Louis, 
(meanine  the  said  prince  Louis  de  Rohan) 
and  invMve  in  guilt  persons  not  safe  to  name 
in  an  arbitrary  kin^k>m  ; — to  the  great  in- 
di^ily,  scancfcil,  and  dishonour  of  her  said 
most  christian  majesty ;  to  the  great  infamy 
and  di^race  of  the  said  Francois  Barthelemy, 
be  the  said  Fran9ois  Barthelemy  then  and 
there  beine  charged  with  the  a&irs  of  France 
asafcresud;  to  the  great  disturbance  of  the 
public  peace,  good  order,  and  govermnent  of 
tbiskiogdoBi;  to  the  great  danger  of  creatiBg 


discord  between  our  said  Iwd  the  king  and 
his  subjects,  and  his  said  most  christian  ma- 
jesty and  his  subjects ;  in  contempt  of  our 
said  lord  the  king  and  his  laws:  to  the  evil 
and  pernicious  example  of  all  otners  in  the 
like  case  ofiendiug;  and  against  the  peace 
of  our  said  lord  tlie  king,  his  crown,  ana  dig- 
nity. And  the  said  attoriiey-general  of  our 
said  lord  the  king,  who  prosecutes  for  our 
said  lord  the  king,  gives  the  Court  of  our  said 
lord  the  king,  betbre  the  king  himself  here, 
further  to  understand,  and  be  Informed,  that 
the  said  George  Gordon  being  such  person  as 
aforesaid;  and  not  only  contriving  and  in* 
tending  as  much  as  in  him  lay  to  offend  as 
aforesaid,  but  also  to  cause  it  to  be  understood 
and  believed,  that  her  said  most  christian 
majesty  had  been  guilty  of  great  injustice, 
^oppression,  cruelty,  and  persecution;  and 
also  to  bring  the  said  Francois  Barthelemy 
into  great  scandal,  infamy  and  disgrace ;  bj- 
terwards,  to  wit,  on  the  said  twenty-second 
day  of  August,  in  the  said  year  of  our  Lord 
one  thousand  seven  hundrea  and  eighty-six, 
at  London  aforesaid,  in  the  parish  and  wurd 
aforesaid,  did  unlawfully,  wickedly,  and  ma- 
liciously write  and  publish,  and  dio  cause  and 
procure  to  be  written  and  published,  a  certain 
other  most  wicked,  scandalous,  malicious, 
and  defamatory  libel  of  and  concerning  her 
most  christian  majesty,  and  of  and  concern* 
ing  the  said  Francois  Barthelemy,  according 
to  the  tenour  following :  that  is  to  say,  Mr. 
Barthelemy  (aneaning  the  said  Francois  Bar- 
thelemy), who  conducts  the  af&irs  ot  France 
in  the  absence  of  the  count  Dazimer,  (mean* 
mg  the  said  Jean  Balthazar  D'Adhemar,  th^ 
ambassador  as  aforesaid),  having  sent  Mr. 
Daragon  with  a  message  to  count  de  Oasli- 
ostro,  in  Sloane- street,  intimating  that  ne 
(meaning  the  said  Francois  Barthelemy)  had 
received  orders  from  the  court  of  Versaillet 
to  communicate  to  the  comte  de  Cagliostro, 
(meaning  the  said  comte  de  Cagliostro)  that 
he  (meaning  the  said  comte  dq^  Cagliostro) 
had  now  permission  to  return  to  France; 
yesterday  morning  the  comte  (meaning  the 
said  comte  de  Cagliostro),  accompanied  by 
lord  George  Gordon  (meaning  the  saia 
George  Gordon)  and  Mr.  Berseret  de  Frou« 
ville,  waitfd  upon  Mr.  Barthelemy  (meaning 
the  said  Fran9ois  Barthelemy)  at  the  hotM 
ofFranc^,  in  Piccadilly,  for  an  eclaircisse* 
ment  upon  the  subject  of  this  message  from 
the  court  of  France,  delivered  by  Mr.  Bar- 
thelemy ^meaning  the  said  Fran9ois  Barthe- 
lemy), relative  to  the  permission  granted  to 
the  comte  de  Cadiostro  to  return  to  Paris. 
Mr.  Barthelemy  (meaning  the  said  Francois 
Barthelemy),  the  comte  de  Cambise,  and  Mr, 
Daragon,  seemed  much  surprised  to  see 
comte  de  Cagliostro  arrive  in  lord  George 
Gordon's  (meaning  the  said  George  Gor- 
don's) coach,  with  nis  lordship  (meaning  the 
said  George  Gordon)  and  Mr.  FrouviHe; 
and  having  expressed  their  desite  that  the 
comte  de  ^giiostro  adone  sbijuld  dpeak  with 
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Mr.  fiariheiemy  (meaning  the  said  Fnmcois 
Barthelemy),  they  were  informed  that  ford 
George  Gordon  (meaning  the  said  George  Gor- 
ilon)and  Mr.Bergeretde  Frouville  were  there  on 
purpose  to  attend  their  friend  (meaning  the 
said  com te  de  Cagliostro),  and^that  the  comte 
de  Cagliostro  would  not  dispense  with  lord 
George  Gordon's  (meaning  the  said  Geor^ 
Gordon's)  absence  iix>m  the  conference.  Will 
any  friend  to  liberty  blame  comte  de  Caglio- 
stro, after  ten  months  imprisonment  in  a 
dungeon y  for  having  his  (meaning  the  said 
comte  de  Cagliostro's)  friends  near  him, 
(meaning  the  said  comte  de  Cagliostro)  when 
insidious  proposals  are  made  to  him  (meaning 
the  said  comte  de  Cagliostro)  by  the  faction 
of  Breteuil,  and  the  supporters  of  the  Bastile? 
men  who  bare  already  sought  his  (meaning 
the  said  com  tedeCagliostro*s)  destruction ;  and 
after  his  (meaning  the  said  comte  de  Caglio- 
stro's)  innocence  was  declared  by  the  judg- 
ment of  the  parliament  of  Baris,  embezzled 
a  great  part  of  his  (meaning  the  said  comte 
de  Cagliostfo's)  fortune,  and  exiled  him 
(meaning  the  said  comte  de  Cagliostro)  from 
France.  Mr.  Barthelemy  (meanins  the  said 
Fran9ois  Barthelemy)  seeing  the  determiaa- 
tlon  of  the  comte'3  (meaning  the  said  comtK 
de  Cagliostro's)  friends,  then  read  the  letter 
from  Mr.  Breteuil;  but  upon  the  comte  de 
Cagliostro  desiring  a  cop^,  Mr.  Barthelemy 
(meaning  the  said  Francois  Barthelemy)  re- 
fused it.  A  great  deal  of  conversation  then 
ensued  upon  tne  subject,  which  in  all  proba- 
bility will  give  rise  to  a  full  representation 
to  the  king  of  France,  who  is  certainly  very 
much  imposed  on.  The  queen's  (meaning 
her  said  most  christian  majesty's)  party  is 
still  violent  against  comte  de  Cagliostro,  the 
friend  of  mankind,  and  De  Breteuil,  le  sieur 
de  Launey,  Titon,  De  Brunieres,  Mai- 
trc  (vhesnon,  Barthelemy  (meaning  the 
said  Francois  Barthelemy),  and  Dazimer, 
(meaning  the  said  Jean  Balthazar  D*Adhc- 
mar)  are  the  mere  instruments  of  that  fac- 
tion. The  honour  of  the  king  of  France, 
the  justice  and  judgment  of  the  parliament 
of  Paris,  the  good  faith  of  the  citizens,  and 
the  good  name  of  the  nation,  are  all  at- 
tainted by  the  pillage  and  detention  of  the 
properly  of  conitc  de  Cagliostro.  The  thou- 
sands of  good  citizens,  whose  acclamations 
shook  the  Bastile  upon  the  declaration  of  fits 
(meaning  the  said  comte  de  Cagliostro's)  in- 
nocence, might  very  possibly  give  rise  to  his 
(meaning  the  said  comte  de  Cagliostro's)  ex- 
ile, by  occasioning  the  jealousy  and  fear 
of  an  arbitrary  government;  but  why 
detain  the  fortune  of  a  stranger,  after  his 
(meaning  the  said  comte  de  Cagliostrp's)  in* 
noccnce  is  declared?  This  is  a  very  base 
proceeding  indeed,  Mr.De  Breteil,  and  brin^ 
rontcrapi  and  reproach  upon  all  concerned  m 
it — to  tiie  great  indignity,  scandal  and  dis- 
honour of  her  said  most  christian  majesty ; 
to  the  great  infamy  and  disgrace  of  the  said 
Fraofois  Barthelemy;  to  the  great  disturb- 


ance of  tlie  public  peace,  good  older  and  go- 
vernment of  this  kingdom;  to  the   great 
danger  of  creating  discord  between  our  said 
lora  the  king  anahis  subjects,  and  his  most 
christian  majesty  and  his  subjects ;  in  con- 
tempt of  our   said  lord  the  king  and  his 
laws ;  to  the  evil  and  pernicious  example  of 
all  others  in  the  like  case  offending;    and 
a^nst  the  peace  of  our  said  lord  the  now 
kmg,  his  crown  and  dignity.    And  the  said 
attorney-general  of  our  said  lord  the  king, 
who  prosecutes  as  aforesaid,  further  gives  the 
Court  here  to  understand  and  be  informed. 
That  the  said  George  Gordon  being  such 
person  as  aforesaid,  and  not  only  contriving 
and  intending  as  much  as  in  him  lay  to  o^ 
fend  as  aforesaid,  but  also  to  cause  it  to  be 
understood  and  believed ,  that  her  said  most 
christian  majesty  had  been  guilty  of  great 
injustice,  oppression,  cruelty,  and  perseciH 
tion ;    and  also  to  bring  the  said  Francois 
Barthelemy,  being  so  charged  with  the  ajBnurs 
of  France  as  aforesaid,   into  great  scandal, 
infamyj'and  disgrace  ;  afterwards,  to  wit,  on 
the  said  twenty-fourth  day  of  August,  in  the 
said  year  of  our  Lord  one  thousand  seven 
hundred  and  eighty  six,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  did  un- 
^  lawfully,  wickedly,  and  maliciously  write  and 
publish,  and  did  cause  and  procure  to  be 
written  and  published,  a  certam  other  most 
wicked,  scandalous,  malicious,  and  defama- 
tory libel  of  and  concerning  her  most  chris^ 
tian  majesty,  and  of  and  concerning  the  said 
Fran9ois  Barthelemy,  according  to  the  tenour 
following :  that  is  to  say,  comte  de  Caglio- 
stro has  declared  he  (meaning  the  said  comte 
de  Cagliostro)  will  hold  no  mtercourse  with 
any  ot   le   sieur  Breteuil's  messengers  from 
France,  except  in  the  presence  of  lord  George 
I  Gordon,  (meaning  the  said  George  Cordon). 
The  gang  of  French  spies  in  London,  who 
are  linked  in  with  Monsieur  De  Morand,  and 
the    sieurs  Barthelemy  (meaning  tlie  said 
'  Francois  Barthelemy),  Dazimer  (meaning  the 
!  said  Jean  Balthazar  D'Adhemar,  the  ainbas> 
I  sador  as  aforesaid),  Cambise,  and  the  queen's 
(meaning  her  said  most  christian  majesty's) 
Bastile  party  at  Paris,  are  trying  the  most 
insidious  arts  to  entrap  the  comte  (meaning 
the  said  comte  de  Cagliostro)  and  comtesse 
(meaning  the  comtesse  de  Cagliostro),  and 
have  the  effrontery  and  audaciousness  to  per- 
secute  them   (meaning  the  said  comte  de 
Cagliostro  and  the  said  comtesse  de  (Caglio- 
stro)  publicly,   and    vilify   their   (meaning 
the    said   comte    de    Cagliostro,   and    Uie 
said   comtesse    de   Cagliostro's)    characters, 
even  in  this  free  country,  where  these  noble 
strangers  are  come  to  seek  protection  in  the 
arms  of  a  generous  people.    The  friendship 
and  benevolence  of  comte  de  Cagliostro,  in 
advising  the  poor  prince  Louis  de  Rohan  to 
be  upon  his  (meaning  the  said  prince  Louis 
de  Rohan's)  guard  against  the  comtesse  de 
ValoiSj  and  the   intrigues   of  the    queen's 
(meaning  her  said  most  christian  majesty's) 
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faction,  who  8tHl  seek  the  destrucUon  of  that 
noble  prince  (meaning  the  said  prince  Louis 
de  Rohan),  has  brought  U|M)n  the  comte 
(meaning  the  said  comte  de  Cagliostro)  and 
his  (meaning  the  said  comte  de  Cagliostro's) 
amiable  comtesse,  the  hateful  revenge  and  per- 
fidious cruelties  of  a  t}Tannical  government. 
The  story  of  tlie  diamonds  has  never  been 
properly  explained  to  the  public  in  France. 
It  would  discover  too  much  of  the  base  arts 
practised  to  destroy  prince  Louis  (meaning 
the  said  prince  Louis  de  Rohan)  and  involve 
in  guilt  persons  not  safe  to  name  in  an  arbi- 
trary kingdom — to  the  great  indignity,  scan- 
dal, and  dishonour  of  her  most  christian  ma- 
jesty; to  the  great  in  lam  v  and  disgrace  of 
the  said  Fran9ois  Barthelemy,  he  the  said 
Francois  Barthelemy  then  and  there  being 
charged  with  tlie  affairs  of  France  as  afore- 
said ;  to  the  great  disturbance  of  the  public 
peace,  good  order,  and  government  of  this 
lungdom;  to  the  great  danger  of  creatine 
discord  between  our  said  lord  the  king  and 
his  subjects,  and  his  said  most  christian  ma- 
jesty and  his  subjects ;  in  contempt  of  our  said 
Jord  the  king  and  his  laws ;  to  the  evil  exam- 
ple of  all  others  in  the  like  case  offending ; 
and  araunst  the  peace  of  our  said  lord  the 
now  King,  his  crown,  and  dignity.  Where- 
upon the  said  attorney- general  of  our  said 
iord  the  king,  who  for  our  said  lord  king  in 
this  behalf  prosecuteth,  for  our  said  lord  the 
king  prayeth  the  consideration  of  the  Court 
here,  m  the  premises ;  and  that  due  process 
of  law  may  be  awarded  against  him  the  said 
George  Gordon,  commonly  called  lord  George 
Gordon ;  to  make  him  answer  to  ^ur  said 
lord  the  king  touching  and  concerning  the 
premises  aforesaid. 

[The  Information  was  opened  by  Mr.  Law.*] 

Mr.  Ait,  Gen,  May  it  please  your  lordship, 
aod  you  gentlemen  of  the  jury: 

*  According  to  an  account  of  this  Trial 
which  is  inserted  in  the  European  Magazine, 
'voL  1 1,  p.  446,  the  defendant,  for  the  pur- 

Sse  of  putting  off  his  trial,  presented  an  affi- 
▼it,  stating, '  that  he  had  on  Monday  and 
'  Tu^av  been  violently  repulsed'  from  the 

*  door  of  Mrs.  Fitzherbert,  near  Grosvenor- 
'  square,  by  which  he  was  prevented  from 

*  serving  a  mbpend.  lie  therefore  prayed 
'  that  the  trial  might  be  deferred,  as  he  con- 

*  sidered  her  testimony  as  essential  to  his  de- 
'  fence. 

^  The  attomev-general  said,  tlxat  he  could 
<  not  possibly  allow  the  merits  of^  this  afiida- 
*■  vit.   The  notice  of  trial  had  been  given  near 

*  three  weeks  since,  therefore  an  ineffectual 
'  attempt  to  serve  a  tubpanA  but  two  days 

*  since  could  not  form  a  sufficient  claiih  to 

*  any  farther  delav.  ^  He  wished  also  to  know 
'  to  what  parts  of  his  lordship's  defence  the 
'  evidence  of  Mrs.  Fitzherbert  would  be  ap- 
'  plicable. 

^  Lord  George  Gord<fn  replied^by  mention- 


This  is  an  information  against  lord  George 
Gordon,  for  an  offence  for  which,  I  believe,, 
not  many  informations  have  been  filed  ;  bi» 
it  is  for  an  offence  which  as  much  conceni»: 
the  peace  of  this  country  as  an^  which  can 
possibly  be  stated :  and  indeed  it  is  absolutely 
necessary  such  an  offence  should  be  prevented ; 
for  the  consequences  of  its  prevailing  must  be, 
that  no  man  whatever  can  be  sent  upon  a. 
public  embassy  to  the  British  court,  without 
oeing  liable,  as  they  have  for  months  past 
been,  to  be  insulted  and  vilified  in  the  public 
papers  of  that  nation  in  which  they  sustaii> 
the  character  of  a  sovereign  in  amity  with  us. 

Gentlemen,  it  is  called  the  French  informa- 
tion. I  suppose  something  is  meant  by  these 
words,  as  it  it  were  not  an  English  information. 

I,  as  his  majesty's  attorney- general,  in  the 
prosecution  of^a  duty  incumbent  on  me,  have 
Drought  this  information  before  you  for  an 
offence  described  by  the  learned  judee,  in  the 
book  that  has  been  quoted  by  the  defendant 
upon  the  former  information,  as  most  mate- 
rially and  immediately  affecting  the  king's 
government  and  his  honour. 

Gentlemen,  the  information  charges,  that 
at  the  time  this  libel  was  publishea  in  The 
Public  Advertiser,  there  did  exist  (as  we  idl 
know  there  did)  a  peace  and  amity  between 
the  two  courts  of  Great  Britain  and  France. 
— ^That  Monsieur  Barthelemy,  in  the  absence 
of  the  count  d'Adhemar,  the  ambassador 
fh>m  France,  was  charged  with  the  affairs  of 
that  court,  and,  in  his  absence,  filled  in  eveiy 
respect  the  cliaracter  of  the  French  minister. 
— ^I'hat,  being  in  that  situation,  the  noble 
lord,  the  defendant,  thought  fit  in  a  public 
newspaper,  circulated  about  this  town,  to 
cause  to  be  published  the  subject  of  this  in- 
formation.— It  is  a  publication  which  could 
not  possibly  have  any  other  effect  in  an  Eng- 
lish newspaper,  but  that  of  vilifying  the  high 
persons  mentioned,  without  one  possible  good 
effect  that  could  arise  from  it 

It  is  astonishing  how  any  person  in  the 
noble  lord's  situation,  should  think  himself 
justified  in  going  so  much  out  of  the  way,  as,, 
amongst  other  of  his  writings,  to  fix  upon  a 
foreign  minister,  resident  at  this  court,  as  a 
proper  object  to  level  his  insidious  attacks 
upon. 

The  French  ambassador  had  submitted  a 

■  "■"■■  I  •ii       ■  I  ■■      i-ii  ■■■  ■■II  I   ■■■.  I.I  I ^ 

^  ing  a  conversation  which  he  said  he  had  at 
'  Paris  with  Mrs.  Fitzherbert,  with  the  relar- 
'  tion  of  which  he  intermingled  so  many 

*  Elusions  to  the  situation  of  that  lady,  either 
^too  indelicate  or  too  absurd  for  our  rcpeti- 
'  tion,  that  judge  BuUer  was  compelled  to  in- 
'  terpose.     His  lordship  with  some  difficulty 

*  was  silenced,  and  it  was  then  ordered  that 
'  the  trial  should  proceed.* 

A  similar  account  of  tins  attempt  to  defer 
the  trisd  will  be  found  in  a  vefy  inferior  re- 
port of  these  proceedings  against  lord  George 
Gordon,  purporting  to  be  taken  in  si.ort-aand 
by '  J.  Johasoni  esq.  gl  the  Temple.' 
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consad^^rable  time  to  these  ^orts  of  insults, 
whichyl  am  sorry  to  say  ity  has  been  said 
must  be  submitted  to  in  England.  It  was 
submitted  to  till  it  could  be  borne  no  longer ; 
and  no  person  will  serve  any  foreign  prince, 
in  the  character  of  an  ambassador  to  this 
country,  if  he  is  to  be  attacked  in  this  man- 
ner by  any  man  who  chooses  to  vilify  him.  I 
am  sure  no  good  man  would  wish  that  such 
should  be  the  character  of  the  English  nation. 
I  need  not  state  more  than  this  to  show,  that 
if  there  is  any  person  who  has  particularly  a 
right  to  be  protected  from  scandal,  it  is  one, 
who,  coming  from  his  country  in  a  public 
character,  resides  here  for  the  purpose  of 
transacting  the  affairs  of  his  own  court. 

The  noble  lord,  the  defendant,  has  com- 
plained of  the  lapse  of  time  before  these  in- 
formations were  filed. 

The  information  which  has  been  tried,  was 
filed  immediately  upon  the  publication's  being 
found  out.  I  did  not  lose  a  moment.  As  soon 
as  I  could  put  the  charge  upon  parchment, 
and  have  it  compared  carefully  with  the  libel, 
which  vou  know  is  necessary,  it  was  filed — 
it  was  filed  of  the  same  term. 

With  respect  to'  the  present  publication,  the 
French  minister  having  suffered  a  great  deal 
of  scandal  and  insult  from  the  noble  lord,  who 
pestered  him  continually  with  his  visits,  he 
saw  himself  at  last  most  grossly  attacked  in 
The  Public  Advertiser — the  queen  of  France, 
and  the  French  minister'  accused  of  that, 
which  could  be  calculated  for  no  other  pur- 
pose than  venting  the  noble  lord's  malice,  or 
the  malice  of  some  other  person. 

This  being  the  case,  the  French  minister 
would  have  taken  upon  himself  to  prosecute 
the  defendant ;  but  when  government  knew 
how  much  it  affected  the  mind  of  the  high 
and  honourable  person  whom  it  concerned,  it 
would  have  been  a  shabby  part  indeed,  in  go- 
vernment, to  have  suffered  a  foreign  minister 
to  come  here  as  a  private  prosecutor,  to  pro- 
tect himself  against  the  attack  of  a  British 
subject,  appeanng  publicly  at  noon-day  and 
«vowins  it. 

Mr.  WoodfaJl,  the  printer  of  the  news- 
paper, having  been  sent  to,  he  gave  up  lord 
George  Gordon  as  the  author  of  the  libel :  I 
believe  he  did  so  with  his  lordship's  permis- 
sion ;  for  I  will  say  for  the  noble  lord,  that 
he  appears  very  openly  to  avow  what  he  does. 
How  tar  that  extenuates  the  offence,  will  be 
for  consideration  in  another  place.  The  con- 
sequence of  Mr.  Woodfall's  giving  up  lord 
George  Gordon  as  the  author  is,  Uiat  he  is 
not  broujght  before  you. 

I  confess  I  should,  if  I  could  possibly  have 
got  evidence  to  have  affected  both,  have  pro- 
secuted Mr.  Woodfall  as  well  as  the  noble 
lord,  because  if  I  could  prevent  the  publica^ 
tion,  I  should  prevent  the  ofience ;  but  Mr. 
WoodfaJl  havmg  immediately  given  up  the 
author,  it  would  not,  after  having  made  use 
of  him  as  a  witness,  have  been  a  proper  tiling 
to  have  prosecuted  him. 


You  perceive,  gentlemen,  that  this  is  a  very 
delicate  thing ;  and  the  only  objection  that  JE 
know  of  to  bringing  forward  this  prosecution 
is,  that  it  gives  a  man  an  opportunity  to  be 
insolent  once  more, if  he  thinks  fit;  but  I 
cannot,  as  his  majesty's  attorney-general,  sit 
still  and  see  a  foreign  minister  abused  from 
day  to  day  in  a  public  newspaper,  without 
exerting  that  power  which  is  put  into  my 
hands  only  to  be  used  in  the  prosecution  of 
gr^t  ofiences,  but  more  particularly  those 
which  concern  his  majesty's  government. 

The  facts  are  these :   The  noble  Ion!  (the 
defendant)  thought  fit  to  attend  comte  de 
Cagliostro  to  the  French  minister,  Monsieur 
Barthelemy  (comte  d'Adhemar  being  absent), 
who  had  a  letter  to  communicate  to  comte  de 
Cagliostro  relative  to  his  return  to  France : 
he  there  introduced  himself  into  a  conversa* 
tion  between  the  French  minister  and  comte 
de  Cagliostro.     The  noble  lord,  the  next 
morning,  causes  to  be  published  in  the  new^' 
paper  this  libel : 
*•  Yesterday  morning  the  comte  de  Cagli- 
ostro, accompanied  by  lord  George  Gororon 
and  Mr.  Bergeret  de  Frouville,  waited  on 
Mr.  Barthelemy,  at  the  hotel  of  France^  in 
Piccadilly,  for  an  eclaircissement  upon  the 
subject  of  this  message  from  the  court  of 
France  delivered  by  Mr.  Barthelemy^  re- 
lating to  the  permission  granted   to    the 
comte  de  Cagliostro  to  return  to  Paris.    Mr. 
Barthelemy,   the  comte   de  Cambise,  and 
Mr.  Daragon,  seemed  much  surprised  to  see 
comte  de  Cagliostro  arrive  in  lord  Georee 
Gordon's  coach  with  his  lordship  and  Mr. 
Frouville.' — ^No  wonder  that  they  did :   I 
dare  say  it  caused  great  surprise  to  the  French 
ambassador  to  see  the  comte  de  Cagliostro, 
who  came  to  him  upon  a  message  mm  his 
court,  come  accompanied  with  ford  George 
Gordon. — ^  And  having  expressed  their  desire 
that  the  comte  de  Cagliostro  alone  should 
speak  with  Mr.  Barthelemy,  they  were  in- 
formed that  lord  George  Gordon  and  Mr. 
Bei^eret  de  Frouville  were  there  on  pur- 
pose to  attend  their  friend,  and  that  the 
comte  de  Cagliostro   would  not  dispense 
with  lord  George  Gordon's  absence  firom  the 
conference.     Will  any   friend    to    liberty 
blame  comte  de  Caeliostro,  after  ten  months 
imprisonment  in  a  dungeon,  for  having  his 
friends  near  him,  when  insidious  propoails 
were  made  to  him  by  the  faction  of  Breteml, 
and  the  supporters  of  the  Bastile?  men  who 
have  already  sought  his  destruction,  and, 
after  his  innocence  was  declared  by  the  par- 
liament of  Paris,  embezzled  a  great  part  of 
his  fortune,  and  exiled  him  from  France. 
Mr.  Barthelemy  (seeing  the  determination 
of  the  comte's  friends)  then  read  the  letter 
from  Mr.  Breteuil ;    but  upon  the  comte  de 
Cagliostro  desiring  a  copy,  Mr.  Barthelemy 
refused  it.     A  great  deal  of  conversation 
then  ensued  on  the  subject,  which  in  aU  pro- 
bability will  give  rise  to  a  fiill  representa- 
tion to  the  king  of  Ipmce,  who  is  certainly 
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*  TCiy  nmch  imposed  on.     The  queen's  party 

*  is  still  violent  against  comte  d6  Cagliostro, 
'  the  firieDd  of  mankind :  and  De  Bretetiil, 
'  le  sieor  De  Launej,  Then,  De  Brunieres, 

*  MaUre-Chesnon,  Barthelemv,  and  Daziiner/ 
—which  We  allege  to  mean  D^Adhemar,  as 
tmdoubtediy  it  does — *  are  the  mere  instru- 
'  ments  of  that  faction.  The  honour  of  the 
'  king  of  France,  the  justice  and  judgment  of 

*  the  parliament  of  Paris,  the  good  iaith  of 
'  the  citizens,  and  the  good  faith  of  the  nation, 
'  are  all  attainted  bv  the  piMage  and  detention 
'  of  the  property  of  comte  de  Caglio&tro.  The 
'  thousands  of  good  citizens  whose  acclama- 
'  tioDs  shook  the  Bastile  upon  the  declaration 
'  of  his  innocence,  might  very  possibly  give 

*  rise  to  his  exile,  by  increasing  the  jealousy 
'  and  fear  of  an  arbitrary  government  But 
'  why  detain  the  fortune  of  a  stranger,  after 

*  his  innocence  is  declared  ?  This  is  a  very 
'  base  proceeding,  indeed,  Mr.  De  Breteuil, 
^nd  brings  contempt  and  reproach  upon  all 

*  Qjocemra  in  it' 
And  this,  gentlemen,  we  allege  to  be  to  the 

^eat  disturbance  of  the  peace  of  this  coimtry, 
and  to  the  great  scandal  of  the  French  court, 
and  of  its  minister  resident  here.  Now  there 
could  be  no  other  object  in  this  publication 
than  to  cast  reflexions  upon  a  person  sustain- 
iag  a  hieh  character  from  a  foreign  court ;  for 
it  coald  be  to  no  ptn^se  to  apprize  the  people 
of  this  country  of  what  he  supposed  were  the 
private  wrongs  of  comte  de  Cagliostro.  But 
this  not  being  thought  sufficient^  in  another 
paper  appeared  this  nbel : 

'  Comte  de  Cagliostro  has  declared  he  will 
*hoki  no  int;ercourse  with  any  of  le  sieurs 

*  messengers  irom  France,  except  in  the  pre- 

*  senee  of  lord  George  Gordon.  The  gang  of 
'  French  spies  in  London,  who  are  linked  in 
'  with  monsieur  De  Morand,  and  the  sieurs 
'  Barthelemy,  Dazimer,  and  the  queen's  Bas- 
'  tile  party  at  Paris,  are  trying  the  most  insi- 
'dious  arts  to  entrap  the  comte  and  com-  I 
'tessc.' 

Gentlemen,  this  is  the  offence  I  accuse  my 
lord  Georse  Gordon  of,  that  he  has  caused  to 
be  pruned  in  a  public  newspaper,  a  most  scan- 
dalous libel,  grossly  reflectmg  upon  high  cha- 
grtcrs;  among  the  rest,  that  of  Monsieur 
wthelemy,  charged  with  high  offices  at  the 
Britbh  court. 

Gentlemen,  I  will  not  insult  your  under- 
standing so  much,  as  to  suppose  you  can 
doubt  for  a  moment  the  propriety  of  a  prose- 
cution of  this  nature.  I  nave  told  you  before 
what  must  have  been  the  inevitable  conse* 
Jiuence,  if  such  libels  may  be  published  with 
hnpinMty.  The  laws  of  England  protect 
cveiy  man's  tbaracter  from  reproach .  Pub  lie 
appeals  cannot  be  made  respecting  particular 
persons  with  any  good  intent:  this,  of  all 
others,  is  destitute  of  every  defence  whatever, 
A  pul^c  character  demands  protection  more 
praciilarly  than  one  of  his  majesty^s  sub-.. 
Jttti ;  and  if  the  same  accusation  had  belto 
made  against  any  one  o^  you,  that  you  were 
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spies  in  this  country,  or  with  those  epithets 
which  are  bestowed  upon  monsieur  Bar- 
thelemy, you  would  have  a  right  to  appeal  to 
the  laws  of  your  country  for  redress. 

It  would  be  below  the  minister  of  France  to 
bring  an  action  against  any  person :  but  he 
had  a  right  to  call  apon  the  laws,  if  there  ar6 
any,  upon  his  majesty's  officers,  if  there  are 
any,  and  a  jury,  to  vmdicate  him  from  those 
gross  aspersions  which  are  the  subjects  of  the 
present  prosecution. 

I  have  no  more  to  do  now  than  to  prove 
this  publication  by  lord  George  Gordon, 
which  from  his  manner  and  behaviour  I  sup- 
pose he  will  not  deny.  When  that  fact  is 
proved,  if  vou  arc  satisfied  that  the  persons 
mentioned  here  mean  the  persons  that  the  in- 
formation states  they  do;  that  monsieur  Bar- 
thelemy is  the  person  intrusted  with  the  af- 
fairs of  the  French  court ;  that  Dazimer  and 
Dagimer  mean  count  D'Adhemar,  the  French 
ambassador;  then  I  am  satisfied,  you  will 
with  great  cheerfulness  find  the  defendant 
guilty. 

Evidence  for  the  Crown. 

John  Bolts  sworn. — Examined  by  Mr.  Soliciior 

General, 

Did  you  purchase  these  news-papers  (show- 
ing them  to  the  witness)? — I  did. 

Where  did  you  p\ircha$e  them .? — Of  Henry 
Sampson  Woodfall. 

Where  does  he  live  ? — No.  1,  Ivy-Lane. 

Mr.  Henry  Sampson  Woo<U'aU  sworn. — Exa- 
mined by  Mr.  oearcroft. 

Did  you  print  and  publish  these  two  news- 
papers? (showing  them  to  the  witness) — I 
miagine  I  did. 

By  whose  directions  ?  —  Lord  Georgo 
Gordon's. 

Did  you  see  him  or  hear  from  him  upon  tbt 
subject  ? — I  heard  from  him. 

In  writing  I  presume.^ — ^Yes,  I  did. 

Look  bX  these  papers.  (The  maniiscripts 
of  the  paragraphs,  and  two  notes  from  lord 
George  Gordon). — ^These  I  received  from 
lord  George  Gordon. 

They  were  read  by  the  Associate,  and  were 
as  follow : 

'  Dear  Sir ;  I  will  pay  the  whole  expenses 

*  of  any  prosecution  against  you  for  articles  of 

*  intelligence  that  come  from  me.    We  have 

*  sufficient  proofs  of  their  being  spies. — They 

*  dare  not  do  any  thing. — ^The  timo  is  very 

*  critical,  and  I  beg  you  will  look  over  what  is 
'  inclosed,  and  give  it  publication  on  Monday. 

*  — Your  much  obliged  friend  and  servant, 

*  Saturday  night.  G.  Gordon.' 

To  Mr.  H.  S.  Woodfall,  Public  Advertiser. 

'  Lord  George  Gordon  having   been   in- 

*  formed,  that  very  serious  consequences  were 

*  likely  to  ensue  from  the  publication  of  thd 
<  intelligence  in  Thursday's  paper,  speaking 
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of  Mr.  Barthelemy  and  others  4b  spies — the 
printer  at  the  time  not  knowing  that  Mr. 
Bartheleroy  was  charg^  d'a&ires,  —  his 
lordship  has  promised  to  pay  all  the  ex- 
penses and  costs  of  defending  Mr.  Woodfall, 
or  an^  other  printer,  against  whatever  pro- 
secutions may  follow  from  the  insertion  of 
articles  in  favour  of  his  friend  the  comte  de 
Cagliostro.' 

Paragraph  read  from  The  Public  Advertiser. 

*'  Mr.  Barthelemy,  who  conducts  the  af&irs 
of  France  in  the  absence  of  comte  Dazimer, 
having  sent  Mr.  Dara^on  with  a  message  to 
comte  de  Cagliostro,  m  Sloane-street^  mti- 
mating  that  he  had  received  orders  from  the 
court  of  Versailles  to  communicate  to  comte 
de  Cagliostro  tliat  he  had  now  permission  to 
return  to   France,   yesterday    morning   the 
comte,  accompanied  by  lord  George  Gordon 
and  Mr.  Bergeret  de  Frouville,  waited  upon 
Mr.  Barthelemy  at  the  hotel  of  France,  in 
Piccadilly,  for  an  eclaircissement  upon  the 
subject  of  this  message  from  the  court  of 
France,  delivered  by  Mr.  Barthelemy,  relative 
to  the  permission  granted  to  the  comte  de 
Cagliostro  to   return   to    Paris.     Mr.    Bar- 
thelemy,   the  comte  de  Cambise,  and  Mr. 
Daragon,  seemed  much  surprised  to  see  comte 
de  Cagliostro  ariive  in  lord  George  Gordon's 
coach,  with  his  lordship  and  Mr.  Frouville ; 
«nd  bavixig  expressed  their  desire  that  the 
comte  de  Cagliostro  alone  should  speak  with 
Mr.  Barthelemy,  they  were  informed  that 
lord  George  Gordon  and  Mr.  Bergeret  de 
Frouville  w*re  there  on  purpose  to  attend 
their  friend,  and  that  the  comte  de  Cagliostro 
would  not  dispense  with  lord  George  Gordon's 
absence  from  the  conference.    Will  any  friend 
to  liberty  blame  comte  de  Cagliostro,  after 
ten  months  imprisonment  in  a  dungeon,  for 
having  his  friends  near  him,  when  m^dious 
proposals  are  made  to  him  by  the  faction  of 
Breteuil,  and  the  supporters  of  the  Bastile } 
men  who  have  already  been  hid  destruction, 
and,  after  his  innocence  was  declared  by  the 
narliament  of  Paris,  embezzled  a  great  part  of 
Lis  fortune,,  and  exiled  him  from  France. 
Mr.  Barthelemy,  seeing  the  determination  of 
the  comte's  friends,  then  read  the  letter  ^m 
Mr.  Breteuil;  but,  upon  the  comte  de  Cag- 
liostro desiring  a  copy,  Mr,  Barthelemy  re- 
fused it.    A  great  deal  of  conversation  then 
ensued  upon  the  subject,  which  in  dl  profa«u- 
bility  will  give  rise  to  a  full  Representation  to 
the  king  of  France,  who  is  certainly  venr 
tnuch  imposed  on.    The  aueen's  party  is  still 
violent   against  comte  de   Cagliostro,   the 
friend  of  mankind:     and  De  BreteuU— le 
sieur   De   Launey—Titon — De  Brunieres — 
Mattre  Chesnon — ^Barthelemy — and  Dazimer, 
are  the  mere  instruments  of  that  faction. 
The  honour  of  the  king  of  France,  the  justice 
and  judgment  of  the  parliament  of  PariSy  the 
gooQ  faith  of  the  citizeni^  and  the  good  name 
of  the  nation,  are  all  attainted  by  the  pillage 
and  detention  of  the  property  of  comte  de 


Cagliostro.  The  thoossmda  of  good  citiiesrti 
whose  acclamations  shook  "the  Bastito  iipon 
the  declaration  of  his  innocence,  npight  very 
possibly  give  rise  to  his  exile,  by  increasing 
the  jealousy  and  fear  of  an  arbitrary  goverx»- 
ment.  But  why  detain  the  fortune  of  a 
stranger;  after  his  innocence  is  declared ff 
This  IS  a  very  base  proceeding  indeed,  Mr.  De 
Breteuil,  and  brings  contempt  and  reproach 
upon  all  concerned  m  it" 

Paragraph  read  from  The  Public  Advertiser, 

^  Comte  de  Cagliostro  has  declared  he  will 
hold  no  intercourse  with  any  of  le  sieur  Bre- 
teuil's  messengers  from  France,  except  in  the 
presence  of  lord  George  Gordon.  I'he  gan^ 
of  French  spies  in  London,  who  are  linked 
with  monsieur  De  Morand,  and  the  sieurs 
Barthelemy,  Dazimer,  Cambise,  and  the 
queen's  Bastile  party  at  Paris,  are  trying  t6e 
most  insidious  arts  to  entrap  the  comte  and 
comtesse,  have  the  effirontery  and  audacious- 
ness to  persecute  them  publicly,  and  vilify 
their  characters  even  in  this  free  countr^r, 
where  these  noble  strangers  are  come  t^ 
seek  protection  in  the  arms  of  a  generous 
people.  The  friendship  and  benevolence  of 
comte  de  Caeliostro  in  advising  the  poor 
prince  Louis  oe  Rohan  to  be  upon  his  suard 
against  the  comtesse  de  Valois,  and  the  in- 
trigues of  the  queen's  faction  (who  still  seek 
the  destruction  of  that  noble  prince),  has 
brought  upon  the  comte  and  his  amiable 
comtesse  the  hateful  revenge  and  perfidious 
cruelties  of  a  tyrannical  government.  The 
story  of  the  diamonds  has  never  been  pro- 
perly explained  to  the  public  in  France.  It 
would  discover  too  much  of  the  base  arts 
practised  to  destroy  prince  Louis,  and  involve 
m  guilt  persons  not  safe  to  name  in  an  arbv 
trary  kingdom." 

Mr.    Henry  Sampson    WoodfalL'—CrosB^ia^ 
mined  by  Lord  George  Gordon, 

You  have  known  me  for  some  year»— I  ask 
VQu,  whether  there  was  any  raisundersttuiding 
between  us  relating  to  any  a&irs  inserted  in 
your  paper,  Whether  I  did  not  always  act  in 
this  iair  manner  ? — ^Always. 

I  ask  Mr.  WoodfiiU,  as  a  man  of  learnings 
Whether,  when  he  published  that  in  hisiiew»» 
paper,  he  thought  it  a  libel  ? 

Court.  Thait  is  not  a  proper  question. 

William  Fraser,  e»q.  sworn. — Examined  bj 
Mr.  Solicitor  GeneraL 

You  are  one  of  his  majesty's  under-aecreti^ 
ries  of  state  ?^I  am.^ 

What  character  did  the  comte  d'Adhemar 
sustain  in  this  country  previous  to  August 
last  ? — ^Ambassador  from  the  court  of  France. 

Was  he  regularly  credented  to  lord  Car- 
marthen's office? — He  was. 

Who  became  chaig^  des  affiures  of  the 
court  of  France  when  he  went  to  France?*- 
Monsieur  Barthelemy.  He  was  regularly  in- 
troduced to  the  secretttiy  of  atate  by  the 
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comte  d'Adhemar  is  charg6  des  afiaires 
tfpoa  taking  leave. 

Is  that  the  usual  form  in  which  otarg^ 
des  a£bires  are  announced,  upon  ambassadors 
taking  leave  f — it  is. 

And  as  such  he  was  received  } — He  was. 

Did  monsieur  Barthelemy  correspond  with 
the  French  court,  and  do  business  at  vour 
office?^ He  did  business  at  our  oflice :  I  sup- 
pose therefore  he  corresponded  with  the 
French  court. 

William    Fraser,   esq. — Cross-examined    by 
Lord  George  Gordon, 

Whedier  you  know  the  comte  d'Adlie- 
mar*s  character  in  France  ? — ^That  be  is  comte 
d'Adhemar  in  France  ;  that  is  all  I  know  of 
him ;  and  that  he  is  so  in  his  credentials. 

Do  you  know  ai^  thing  about  hb  family  ? 
^No. 

You  say  he  is  comte  d'Adhemar : — both  in 
writing  and  printing  it  is  put  Dazimer. — Did 
vou  receive  a  letter  from  me  to  deliver  to  the 
Jan§  ? — I  know  nothing  of  it. 

Did  not  one  of  the  king*s  messen^rs  at  the 
Bsarquis  of  Carmarthen's  office  bring  you  a 
letter  ?— <I  do  not  recollect. 

EW  you  hear  of  it  ? — No. 

Did  you  know  that  a  note  from  the  French 
ambassador  to  me  through  your  office  reached 
the  king } — ^Not  through  my  hands. 

Was  not  there  a  letter  ? — ^I  do  not  recollect. 

Tie  end  of  the  evidence  for  the  Crown, 

Lord  George  Gordon, — Count  de  Cagliostro 
neqaested  me  to  go  with  him,  knowing  these 
ptoposals  to  be  insidious,  because  we  had 
news  from  the  firiends  of  liberty  in  France 
that  he  was  exiled  by  order  of  the  king  though 
the  order  of  the  king  was  done  by  the  queen's 
party.  His  exile  was  that — and  a  copy  of 
this  exile  is  sent  to  all  the  foreign  ports :  they 
look  if  they  have  an  order  ot  exile  against 
such  a  person,  and  then  they  do  not  admit 
him. 

They  wanted  to  get  bim  back  into  that 
countiy,  for  the  purpose  of  imprisonment, 
because  he  was  determined  to  stir  up  the 
disaffection  of  the  French  people  to  the 
French  government,  and  to  oestroy  the 
Baatile. 

They  were  curious  to  find  out  the  parties 
they  were  acting  with,  and  his  friends  were 
as  curious  to  find  out  the  proceedings  of  the 
queen's  party  against  him,  under  the  name  of 
tne  Idng  always ;  and  they  sent  bim  word  that 
lus  letter  to  return  was  only  a  ][)rivate  letter 
firom  monsieur  De  Breteuii  the  mmister,  to  be 
md  to  him,  but  not  to  be  given  to  him;  so 
that  if  he  came  into  France,  he  could  show 
so  counter  order  to  the  order  of  exile :  and 
they  cautioned  him  by  no  means  to  be  en- 
trapped insidiously  to  get  into  France  again, 
}nt  to  wait  till  the  order  was  counter- 
ordered  by  ^e  king,  the  same  authority  that 
gave  it. 
Vfofk  this  he  communicated  it  to  me^  and 


he  and  his  wife  desired  me  to  be  his  friend  in 
this  country,  and  to  protect  them  as  much  as 
lay  in  my  power  from  attacks  in  this  country, 
particularly  from  a  French  paper  the  Courier 
de  PEurope,  printed  by  De  Morand,  under 
the  daily  inspection  of  the  French  minister. 

I  took  him  in  my  coach.  We  had  with  us 
Mr.'Frouville,  an  officer  in  the  French  ser- 
vice. He  went  with  me.  He  desired  me  to 
state  the  case  plainly  to  the  English  nation, 
to  clear  up  the  msidious  attack  that  followed 
him,  and  damaged  him  in  the  orosecution  he 
commenced  for  the  recovery  of^his  goods,  his 
diamonds,  jewels,  and  plate,  and  every  thing 
that  was  seized  and  never  returned  to  him  ; 
and  that  prosecution  was  going  on  in 
France  at  the  time ;  and  he  thought  h^ 
should  be  much  prejudiced  by  the  writings  in 
this  country  under  the  direction  of  the  French 
ambassador. 

I  did  not  put  Dazimer  meaning  to  avoid 
any  imputation  against  count  D'Adhemar ;  I 
certain! Y  did  mean  the  person  who  is  here 
under  the  name  of  count  D'Adhemar,  when  I 
said  Dazimer.  The  French  party  desired^  he 
might  be  always  called  Dazimer.  The  Dazi- 
mer family  is  not  like  the  D'Adhemar  family ; 
but  he  is  a  clever  man,  like  our  Jenkinson,  a 
good  education,  a  clever  penetrating  man,  and 
a  man  of  address^  which  always  noble  families 
have  not. 

This  person,  whose  name  is  Dazimer,  got 
married  to  one  of  the  first  families  in  France  ; 
his  name  was  changed  then  to  D'Adhemar, 
which  is  one  of  the  first  families  in  France ; 
but  this  has  not  hurt  the  old  nobility  of  France. 

SUMMIKO  17  p. 

Itr.Juit  Buller.  Gentlemen  of  the  jury;  this 
is  an  information  against  the  defendant  for 
publishing  two  libels. — ^You.have  he^rd  them 
read  in  evidence. 

There  are  counts  in  the  information  for 
both  of  them ;  first  upon  the  written  one^  and 
then  upon  the  printed  one ;  in  which  there  is 
a  mistake  in  the  name — it  is  written  Cambise^ 
and  it  is  printed  Cambire;  but  in  both  re- 
spects the  information  aerees  with  the  evU 
dence— for  it  has  stated  the  written  libel  as  it 
is,  and  the  printed  libel  as  it  is. 

With  respect  to  this  hbel  coming  from  the 
defendant : 

Henry  Sampson  Woodfall  says  he  printed 
the  papers  by  the  direction  of  the  defendant, 
and  the  papers  which  he  produces,  are  the 
originals  he  received  from  the  defendant; 
and  besides  that  he  produced  a  note,  which 
was  written  by  the  aefendant,  in  which  the 
defendant  engaged  to  p^y  all  the  costs  he 
might  be  put  to  in  defendmg  himself  against 
any  prosecution. 

With  respect  to  the  other  parts  of  the  in- 
formation, the  averments  are  very  few  in 
number. — ^The  first  is,  that  there  was  a  peao^ 
subsisting  between  England  and  Francem- 
That  is  a  matter  of  j^lic  notoriety,  and 
^erefore  no  evidence  .was  necessary  of  that* 
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It  nat  statesy  that  count  D'Adhtmar  was 
aoibd^aJor  trom  France. — ^The  iDformaiion, 
121  staling  the  libel,  has  the  word  Dazimer  ia- 
stead  of  D'Adhemar ;  and  that  the  infonna- 
tion  avers  means  count  D*Adheinar,  who  was 
the  ambassador  here.  That  indeed  is  admit- 
ted by  the  defendant  now — for  he  says  he 
was  the  person  whom  he  alluded  to ;  and  the 
language  of  the  paper  imports  it,  because  it 
speaks  of  Mr.  Barlhelemy  as  the  person  con- 
ducting the  affairs  of  France  in  the  absence  of 
Dazimer. 

Then  the  only  thing  remaijiing  is,  that  Mr. 
Barthelemy  was  the  char^^  des  affaires. — 
That  fact  is  proved  by  Mr.  l^raser,wbo  says  he 
was  introduced  as  such  by  count  D'Adhemar, 
and  ai'terwards  did  business  in  their  office  as 
6uch. 

There  is  no  other  iniiendo  in  the  informal 
tion,  but  respecting  the  names. — If  you  are 
§atisfied  of  the  suilt  of  the  defendant,  you 
will  find  him  guilty ; — if  not,  you  will  acquit 
him. 

The  Jury  immediately  pronounced  the  de- 
ieudaot  Guilty. 

Note.  The  three  informations  were  tried 
by  a  special  jury  of  mercliants  of  the  city  of 
liondon. 

On  the  27th  of  June,  1787,  Thomas  Wil- 
kins  received  the  judgment  of  the  court  of 
KingVbench  to  be  imprisoned  in  the  gaol  of 
Newgate  for  two  years.* 

On  the  28th  of  Januarjr,  1788t,  lord 
George  Gordon  was  brought  into  the  court  of 
Ring^s-bpnch  in  custody  of  the  gaoler  of  his 
majesty's  gaol  of  Newgate,  by  virtue  of  a  rule 
of  court. 

Mr.  Justice  Buller  made  a  report  of  the 
evidence  given  on  the  trial — when  Mr.  At- 
torney-general on  the  part  of  the  Crown,  and 
Mr.  Wood  and  Mr.  Dallas  (of  counsel  for 
the  defendant)  respectively  addressed  the 
Court. 

Mr.  Zuh\k.tAihhurU. — George  Gordon, com- 
monly called  lord  George  Gordon;  you  have 
been  tried  and  found  guilty  upon  very  clear 
evidence  of  the  publication  of  two  very  scan- 
dalous and  seditious  libels ;  the  one  intituled, 
<  The  Prisoners  Petition  to  the  Right  Hon. 
'  Lord  George  Gordon,  to  preserve  their  Lives 

*■  —       '  ■  I    ■!  .1       .■■■  I.  IM..!  ,  I, ,,, 

•  On  July  11,  1788,Wilkin3  received  his 
majesty's  free  pardon.  See  the  Annual  Re- 
gister lor  that  year,  Chronicle,  p.  208. 

t  It  appears  that  to  avoid  sentence,  lord 
George  Gordon  had,  subsequently  to  his  trial, 
retired  to  Holland  ;  but  having  been  ordered 
hy  tlic  burgomasters  of  Amsterdam  to  quit 
tliat  country,  he  returned  to  England,  where 
lie  lived  iu  concealment  until  Dec.  7,  1787, 
vrhen  he  was  apprehended  at  a  Jew's  house  in 
Bitmineliam,  tor  a  contempt  of  the  court  of 
Hiug's-bench.  Being  afterwards  brought  be- 
fore Mr«  Justice  Buller,  he  was  under  a  warrant 
ixom  him  lodged  in  the  Kin^s-bench  priio'0. 


^  aod  liberties,  and  prtrent  their  Banifehmcnt 
'  to  Botany-bay/' — tlie  other,  a  publicatioii  by 
way  pf  paragraph  in  The  Public  Advertiser. 

The  nrst,  (wnich  as  to  its  address  to  your-« 
self  is  merely  fictitious,  and  of  your  owa 
fabrication)  is  manifestly  calculated  to  stir  up 
aud  excite  tumults,  discontents  and  seditions, 
amongst  the  prisoners  'Confined  under  sen-* 
tence  of  death  or  transportation  in  the  several 
gaols  of  this  kingdom;  and  to  propaeate  ia 
the  minds  of  his  majesty's  subjects  an  oatred, 
contempt,  and  abhorrence  of  the  criminal  laws 
of  this  country  (of  all  others  the  most  famed 
tor  their  lenity);  and  to  traduce  those  wkH> 
are  intrusted  with  the  adBadaistralion  of 
them. 

The  other  of  these  libels  is  calculatsd  most 
daringly  to  asperse  the  character  of  her  most 
christian  majesty  the  queen  of  France,  by 
imputing  to  her  great  tyranny  and  oppre»« 
sion ;  and  to  vilify  the  character  of  monsieur 
De  Barlhelemy  (the  charge  des  affaires  of  tho 
court  of  France)  as  being  the  tool  employed 
in  carrying  on  such  supposed  arbitrary  and 
oppressive  measures. 

The  several  informations  upon  which  your 
convictions  are  founded,  have  already  been 
publicly  read,  in  which  tlie  libels  are  stated  at 
large;  and  it  would  be  doing  too  much 
honour  to  the  publications,  were  I  to  recapi* 
tulate  all  the  fanatical  jargon  contained  in  tlie 
one — or  the  low,  scurrilous,  and  indecent  abuse 
contained  in  the  other. 

In  regard  to  the  first  of  these  (stvled  '  The 
'  Prisoners  Petition')  it  were  to  be  wished 
that  you  would  make  a  better  use  of  your 
reading  in  tlie  Bible,  than  merely  to  apply 
and  make  use  of  the  Scripture  style  and 
phrase  to  the  wicked  purpose  of  promoting 
mutiny  and  sedition,  and  undermining  the 
laws  of  this  kingdom. 

If  you  had  read  the  Scriptures  to  any  good 

{mrpose,  and  with  any  serious  intentioDs  of 
earning  your  duty,  you  would  have  found 
that  one  of  the  great  ends  of  religion  is  to 
promote  peace  and  liarmony  in  the  world, 
and  to  teach  men  submission  to  govern* 
ment,  and  an  ol>edience  to  the  laws ; — and  it 
would  be  of  great  advantage  to  yourseli^  as 
well  as  to  the  public,  if  you  would  learn  to 
regulate  your  own  practice  in  conformi^  to 
its  precepts. 

One  is  sorry  that  vou,  who  are  descended 
iirom  an  illustrious  line  of  ancestry,  should 
sully  the  lustre  of  that  familv  by  deviating 
from  those  paths  of  honourable  conduct  to 
which  they  were  at  first  indebted  for  those 
marks  of  royal  favour  and  distinction  con* 
ferred  upon  them  by  their  sovereigns  ;-^and 
that  instead  tliereof  you  should  prefer  the 
mean  and  false  ambition  of  being  popular 
amongst  a  low  and  unprincipled  rabble«*« 
(amongst  thieves  and  pickpockets)  and  stand* 
ing  forth  as  the  champion  of  mischief 
anarchy,  and  confiision. 

As  to  that  part  of  the  libel  which  relates 
to  the  judges,  they  woold  (as  fiv  as  respects 
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UMmaeJves'pecsonaliy^faave  been  <3ooteQted 
to  pass  it  over  with  tnai  contempt  which  it 
40serve8; — but  it  highly  conceras  the  good 
oi  the  coniniunity,  that  the  dignity  of  the 
station  should  be  vindicated  asainst  the 
attempts  of  wicked  and  evil-min&d  people, 
who,  by  endeavouring  to  depreciate  the 
characters  of  those  w^ho  are  intrusted  with 
the  adaiinistration  of  the  laws,  hope  by 
d^rees  to  bring  the  law  itself  into  contempt 
and  abhorrence;  and  to  sap  and  undermine 
the  ibundation  of  all  order  and  government. 
In  regard  to  the  second  of  those  libels 
contained  in  The  Public  Advertiser,  it  appears 
to  be  written  with  the  same  spirit  of  male- 
volence and  wicked  intention.— Every  good 
subject  must  certainly  be  happy  to  see  peace 
and  tranquillity  again  restored  to  this  King- 
dom, aAer  havine  been  engaged  for  a  long 
time  in  a  scene  of  war  with  the  kingdom  of 
Fiance  and  other  powers. 

It  has  been  the  business  of  parliament  to 
endeavour  to  cement  a  friendly  correspon- 
dence between  the  two  nations,  by  establish- 
ing a  treaty  of  commerce  calculated  for  the 
mutual  benefit  of  each  country,  and  bv  that 
means  to  obliterate  the  traces  of  former 
enmity. 

This  prospect  of  tranquillity  (so  pleasing 
to  the  mind  of  every  good  subject)  you  could 
not  behold  with  satisfaction,  and  therefore, 
as  &r  as  in  you  lay,  you  endeavoured  to  re- 
kindle an  animosity  between  the  two  nations, 
b^  a  personal  abuse  of  the  sovereign  of  one 
ot  them;  for  it  certainly  is  a  high  degree Df 
abuse  to  suppose  the  queen  to  be  at  the 
head  of  a  party  who  are  unjustlv  persecuting 
and  tiyiog  to  intrap  the  corote  Je  CagHostro, 
who  is  supposed  to  have  been  guilty  of 
crimes  which  made  him  obnoxious  to  the 
laws  of  his  own  country ; — and  it  is  likewise 
an  abuse  upon  the  minister  of  that  country, 
who  represents  the  sovereign  of  that  state 
from  which  he  is  sent,  and  therefore  every 
iBsuIt  upon  him  is  a  degree  of  insult  upon 
'  the  slate  which  he  represents. 

It  was  highly  necessary  that  the  governing 
powers  of  this  country  should  tsd^e  upon 
themselves  the  prosecution  of  so  daring  an 
oflfender.-— Other  nations  (who  do  not  know 
how  much  that  greatest  of  all  blessings — 
liberty,  and  particularly  the  Liberty  orthe 
Press — may  be  perverted  in  the  hands  of 
wicked  men),  can  nardly  be  induced  to  believe 
that  such  daring  and  atrocious  publications 
as  yours  could  ever  go  forth  into  the  world 
without  the-  connivance  (at  least)  of  that 
stats  in  which  they  are  published :  ^— and 
well  might  they  harbour  such  suspicions  if 
the  aumor  of  such  publications  were  not 
brought  ibrth  to  exemplary  punishment  as 
far  as  the  laws  of  the  country  would  admit. 

*  As  to  this,  see  Mr.  Starkie's  Treatise  on 
the  Liw  of  Slander  and  libel,  p.  540,  ed.  of 
1813,  and  in  this  Collection  the  case  of 
Peltier;A.  p.  1803,iHMt. 


It  is  beyond  the  power  of  fihe  law  to  rectify 
men's  minds  and  to  infuse  into  them  that 
noble  fire  which  burns  in  the  breasts  of 
good  men  and  prompts  them  to  doing  of 

E raise-worthy  actions  and  promoting  the 
appiness  of  their  country,  and  the  good  of 
their  fellow  creatures;  but  it  is  in  the  power 
of  the  law  to  take  firom  eviUminded  men  the 
abihty  of  doing  mischief  and  to  restrain 
them  of  tliat  libertv  which  they  so  grossly 
abuse ;  and  we  should  ill-discharge  the  trust 
reposed  in  us,  if,  by  the  punishment  wa 
inflict,  we  did  not  endeavour  to  secure  the 
peace  of  the  country,  by  taking  from  vou  the 
power,  at  least  for  a  time,  of  disturbing  its 
tranquillity. 

And  though  the  advocates  for  the  crown 
have  admitted,  that  your  behaviour,  since 
you  have  been  under  confinement,  has  been 
peaceable  and  decent  which  may  operate 
somewhat  in  your  favour,  yet  still  your 
crimes  are  of  such  a  nature  as  certainly  merit 
an  exemplary  degree  of  punishment;  and 
whatever  our  feelings  may  be  for  your 
situation,  we  should  be  criminal  if  we  were 
too  much  to  give  way  to  those  feelings. 

Your  offences  being  in  their  nature  several, 
as  they  are  for  two  different  publication^ 
and  which  are  made  the  subject  of  two  several 
informations,  the  forms  of  law  require  two 
several  and  distinct  judgments.* 

Therefore,  you  being  now  brought  here 
into  Court,  in  custody  of  the  gaoler  of  his 
majesty's  gaol  of  Newgate,  by  virtue  of  a 
rule  of  this  Court,  and  being  convicted  of 
certain  trespasses,  contempts,  and  misde- 
meanors, in  writing,  composing,  printing,  and 
publishing,  and  causing,  and  procuring  to  be 
written,  composed,  printed,  and  publisned,  a 
certain  false,  wicked,  malicious,  scandalous, 
and  seditious  hbel,  intituled,  '  The  Prisoners 
*  Petition  to  Lord  George  Gordon;'  and 
which  said  libel  is  also  further  intituled,  Hhe 
'  Prisoners  Petition  to  the  Right  Honourable 
'  Lord  George  Gordon,  to  preserve  their^ 
'  Lives  and  Liberties,  and  prevent  their 
*'  Banishment  to  BotaDy.bav,'~>and  other 
scandalous  and  seditious  libels  in  the  infor- 
mation in  that  behalf  specified,  whereof  you 
are  impeached : 

This  Court  doth  order  and  adjudge,  that 
for  your  offences  aforesaid,  you  be  imprisoned 
in  his  majesty's  gaol  of  Newgate  for  the  term 
of  three  years,  now  next  ensuing;  and  that 
you  be  now  remanded  to  his  majesty's  said 
gaol  of  Newgate,  to  be  there  kept  in  safe 
.custody,  in  execution  of  the  judgment  afore- 
said. 

And  you  being  now  brought  here  i n to  Court 
in  custody  of  the  keeper  ofhis  majesty's  gaol 
of  Newgate,  by  virtue  of  a  rule  of  this  Court, 
and  bemg  convicted  of  certain  trespasses, 
contempts  and  misdemeanors,  in  pubhshing^ 

*  As,  to  this,  see  vol.  19,  pp.  1083, 1139, 
1136.  See  too  the  sentence  passed  upon 
Waddiagton,  1  East  172. 
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and  causing  3nd  procuring  to  be  published, 
in  a  certain  public  newspaper,  called  The 
Pubjifc  Advertiser,  a  most  wicked,  false, 
scandalous,  malicious,  and  ^efaopatory  libel, 
of  and  concerning  her  most  Christian  maiesty, 
and  of  and  concerning  monsieur  Barthelemy, 
the  .charg6  des  affaires  of  the  court  of  France, 
and  other  scandalous  libels  in  the  infonna^. 
tion  in  that  behalf  specified;  and  having  also 
been  convicted  of  certain  other  trespasses, 
contempts,  and  misdemeanors,  by  writing, 
Gomposmg,  printing,  and  publishing,  and 
causmg  and  procurmg  to  be  written,  com- 
posed, printed,  and  published,  a  scandalous 
and  malicious  libel,  (intituled,  ^  The  Pri- 
<  soners  Petition  to  the  Right  Honourable 
^  Lord  George  Gordon,  to  preserve  their 
^  Lives  and  liberties,  and  to  prevent  their 
*  Banishment  to  Botany-bay*)  tor  which  vou 
have  this  day  been  sentenced  and  ordered  by 
this  Court  to  be  imprisoned  in  his  niajesty's 
gaol  of  Newgate  for  three  years. 

This  Court  doth  now  order  and  adiud^, 
that  for  your  trespasses,  contempts,  and  mis- 
demeanors, first  above-mentionca,  in  publish- 
ing, and  causing  to  be  published  the  said 
libels  in  that  behalf  mentioned,  you  Ao  pay 
a  fine  to  our  sovereign  lord  the  king  of  500/., 
of  lawfiil  monej^  of  Great  Britain ;  and  tliat 
you  be  further  imprisoned  in  his  majesty's 
said  gaol  of  New^te  for  the  space  of  two 
years,  to  be  computed  from  and  after  the 
aetermination  of  your  aforesaid  imprisonment 


for 
ing 


writing,  composing,  printing,  and  publish- 

_  the  said  other  libel,  intituled,  *  The  Pri- 
*  soners  Petition  to  the  Right  Honourable 
'  Lord  George  Gordon,*  and  other  scandalous 
and  seditious  libels  in  the  information  in 
that  behalf  specified. 

And  this  Court  doth  further  order,  that  you 
shall  give  security  for  your  good  behaviour 
for  the  space  of  fourteen  years,  to  be  com- 
puted from  and  afler  the  expiration  of  tlie 
said  two  years,  for  which  you  are  now  sen- 
tenced to  be  imprisoned. 

Such  security  to  be^  yourself  in  10,000/. 
and  two  sufficient  sureties  in  2,500/.  each. 

And  lastly  it  is  ordered,  that  you  be  now 
remanded  to  his  majesty's  said  eaol  of  New- 
gate, to  be  there  kept  in  sare  custody  in 
execution  of  this  judjgment  and  until  you 
shall  have  paid  the  said  fine  and  given  such 
security  as  aforesaid. 


January  18th,  1793.  Tliis  dav,  lord  George 
Gordon,  the  term  of  his  lordship's  impn- 
sonmeal  having  expired^  was  brought  into 


the  court  of  King's-bench  for  the  purpose 
of  being  admitted  to  bail ;  he  was  accom.. 
panied  ay  the  keeper,  two  men  as  bis  bail, 
and  several  Jews.  He  had  a  large  slouched 
hat  on  his  head,  and  an  enormous  beard, 
lie  was  ordered  to  take  off  his  hat,  which 
he  refused.  The  Court  directed  the  crier 
to  take  it  ofF«  wliich  he  did  accordingly. 
I/)rd  George  desired  the  Court  to  take  notice^ 
that  his  hat  had  been  taken  off  by  violence. 
He  then  deliberately  took  out  of  hi^  pocket 
a  white  cap,  which  he  put  upon  his  h^ 
and  tied  a  handkerchief  over  it;  afler  which, 
he  Produced  a  paner,  intituled,  f  The  petition 
'  or  Israel  Abraham  George  Gordon,  com* 
'  monly  called  Lord  George  Gordon.'  He 
saidj  the  petition  was  an  apology  for  appearing 
with  his  head  covered  agreeably  to  the 
custom  of  the  Jews.  By  a  conformity  to  this 
custom,  he  meant  no  disrespect  to  the  Court, 
as  it  arose  purely  from  the  tenderness  of  his 
conscience,  since  he  had  entered  into  the 
^  holy  covenant  of  circumcision.'  The  petition 
was  read  by  the  officer  of  the  Court,  and  con- 
taimed  mapy  arguments  drawn  from  the 
Jewish  writers  in  favour  of  appearing  with 
his  head  covered  before  all  men.  The  sen- 
tence against  him  for  the  libels  was,  at  his 
request,  read,  after  which  he  read  a  written 

Eaper ;  the  substance  of  which  was,  that  he 
ad  been  imprisone<l  for  five  years  among 
murderers,  thieves,  &c.  and  that  all  the  con- 
solation he  had,  arose  from  his  trust  in  God  ; 
that  he  was  compelled  to  find  security  for 
hi^  good  behaviour  for  14  years,  himself  in 
5,000/.  and  two  sureties  in  2,500/.  each.  He 
said,  that  lord  Kenyon,  who  had  been  his. 
counsel  when  he  was  tried  for  high  treason^ 
well  knew  the  amount  of  his  income,  he  haa 
only  an  annuity  of  500/.  a  year^  which  was 
not  assignable,  but  granted  merely  for  his 
aliment.  He  was  obliged  to  his  brother,  the 
duke  of  Gordon,  for  tbe  loan  of  500/.  with 
which  he  was  then  ready  to  pay  the  fine 
amounting  to  that  sum.  In  order  to  obtain 
his  enlargement,  he  had  brought  two  persons 
into  Court  who  were  ready  to  become  his 
bail;  but  the  attorney-general  objecting  to 
the  bail  proposed,  and  producing  affidavits 
of  their  incompetency,  his  lordship  was  re- 
manded to  prison.* 

Being  unable  to  provide  the  r^uisite 
security  for  his  good  behaviour,  lord  George 
Gordon  remained  in  confinement  until  his 
death,  which  happened  on  the  1st  of  Novem- 
ber 1793. 

•  Ann.  Reg.  VoL  XXXV.  Chron,  p.  3. 


M7] 


Trial  if  Mr.  John  Stockdale^ 


A.  D.  1789, 


[23S 


571.  I^roceediDgs  on  the  Trial  of  an  Information  exhibited  Ex- 
OfBcio^  by  the  King's  Attorney-General,  against  John 
Stockdale  for  a  Libel  on  the  House  of  Commons ;  tried  ia 
the  Court  of  King's- Bench  Westminster,  before  the  Right 
Hon.  Lloyd  Lord  Kenyon,  Chief  Justice  of  England,  on 
Wednesday  the  Ninth  of  December:  30  George  IIL 
A,  D.  1789.    [Taken  in  Short-hand  by  Joseph  Gurney,]* 


[The  pamphlet  which  gave  rise  to  the  follow- 
ing trial,  was  written  by  the  Rev.  Mr.  Lo- 
eaD,  some  time  one  of  the  ministers  of 
LeiUi,  near  Edinburgh; — *'  A  gentleman 
formed  to  be  the  ornament  and  instructor 
of  the  age  in  which  he  lived :  all  his  writ- 
ings are  distinguished  by  the  sagacity  of 
tlieir  reasonings,  the  brilliancy  of  their 
imaginations,  and  the  deptli  of  their  phi- 
losophical principles.  Though  cut  on  in 
the  flower  of  his  ai^e,  while  the  prosecution 
against  his  publisher  was  depending,  he 
left  behind  him  several  respectable  pro- 
ductions, and  particularly  Elements  of 
Lectures  upon  the  Philosophy  of  Ancient 
History ;  wnich  though  imperfect,  and  un- 
finished, will  afford  to  the  discerning,  suffi- 
cient reason  to  regret  that  his  talents  did 
not  remain  to  be  matured  by  age,  and  ex- 
panded by  the  fostering  breath  of  public 
applause." 

Sucn  b  the  character,  given  of  Mr.  Logan  in 
the  last  New  Annual  Register ;  but  as  his 
review  of  the  charges  aj^mst  Mr.  Hastings 
has  made  so  much  noise  in  the  world,  it 
may  not  be  uninteresting  to  state  by  what 
means  he  became  so  intimately  acquainted 
with  the  politics  of  India. 

Wor  some  time  previous  to  his  decease^  Mr. 
Logan  was  the  principal  author  of  that  part 
of  the  English  Review  which  gives   the 

general  state  of  foreign  and  domestic  po- 
tics.  The  inquiries  m  the  House  of  Com- 
mons which  led  to  the  impeachment  of 
Mr.  Hastings,  formed  very  naturally  the 
llx>st  material  part  of  that  Review  for  a 
considerable  time ;  and  his  strictures  upon 
the  arguments  and  the  decision  on  the 
Benares  and  the  Begum  charges,  are  written 
with  great  force  and  elegance;  and  con- 
tain reflections  infinitely  more  pointed  than 
any  of  those  which  Mr.  Fox  objected  to  in 
his  pamphlet. 

Having  qualified  himself  by  the  information 
that  he  had  acquired  from  intense  appli- 
cation, to  give  to  the  world  what  he  con- 
ceived to  he  a  fair  and  impartial  account 
of  the  administration  of  Mr.  Hastings,  he 

y  ■  ■  

^  Id  thb  case  I  iiave  also  availed  myself  of 

the  Report  inserted  in  the  second  edition  of 

v^ir;»vs  Speech^St  hy  Ridgeway. 


sat  down  voluntarily,  without  a  wish  of 
prospect  of  personal  advantage,  to  examine 
those  articles  which  had  been  presented  to 
the  House  of  Commons  by  the  managers, 
then  a  committee  of  secresy,  and  which 
now  form  the  articles  before  the  Lords. 
When  he  had  compleated  his  pamphlet,  he 
submitted  it  in  manuscript  to  the  perusal 
of  a  gentleman  who  is  intimately  con- 
nected with  Mr.  Hastings.  T^at  gentle- 
man was  certainly  very  fll  qualified  to  ad- 
vice him  as  ;a  lawyer;  it  never  having  en- 
tered into  his  imagination,  that  after  the 
torrent  of  abuse  that  had  been  pouced  out 
upon  Mr.  Hastings,  for  vears,  any  thing 
said  in  reply  could  be  deemed  libellous, 
and  therefore  he  merely  examined  whether 
Mr.  Logan  was  correct  in  his  statement  of 
facts,  and  communicated  to  him  every  pai- 
ticular  relative  td  the  last  thirteen  articles. 
Not  satisfied  with  this  communication,  Mr. 
Logan  examined  the  voles  and  the  speeches 
as  printed  and  circulated  throughout  Gr^t 
Britain.  After  an  accurate  investigation^ 
he  thought  himself  justified  in  inserting  fci 
his  pamphlet  what  a  member  had  said  in 
the  House,  that  the  Commons  had  voted 
thirteen  out  of  twenty  articles^  without 
reading  them. 

The  booTcseller  to  whom  Mr.  Logan  oriL 
ginally  presented  his  pamphlet  oftiered  a 
sum  tor  it  which  he  conceived  so  inade- 
quate to  its  importance,  that  be  carried  it 
to  Mr.  Stockdale,  to  whom  he  gave  it; 
taking  for  himself  a  few  copies  only,  which 
were  sent  in  his  name  to  men  of  the  first 
eminence  in  letters,  both  in  London  and 
Edinburgh. 

After  it  had  been  some  time  in  circulation 
and  read  with  great  avidity,  it  was  publicly 
complained  orby  Mr.  Fox.  That  gentle- 
man quoted  what  he  conceived  to  be  the 
libellous  passages.  The  following  day  he 
moved  an  address  to  his  majesty,  to  direct 
his  attorney-eeneral  to  prosecute  the  au- 
thors and  publishers,  and  the  motion  was 
catried  nemine  coniradicente  ;  but  owing  to 
the  sickness  of  the  principal  witness  the 
trial  was  deferred  for  nearly  two  years. 
This  prosecution  which  has  been  attended 
witli  a  very  heavy  expense  to  Mr.  Stock- 
dalO;   and    has  been   nearly    two   years 
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deyemlin^  hath  exdted  universal  atten- 

Ulc  ackooiHedged  accuracy  of  Mr.  Gumey 
15  ttto  well  kuowD  to  require  any  particuJar 
piaise  on  this  occasion ;  but  it  never  was 
more  remarkable  than  in  the  present  in- 
stance; yet  the  eloquent  and  excellent 
speech  of  Mr.  Erskine  will  appear  to  great 
msiulvantage  to  those  who  had  the  good 
fortune  to  near  it,  so  much  even  the  best 
speeches  depend  upon  the  power  of  deli- 
very. It  was  spoke  in  as  crowded  a  court, 
as  ever  appeared  in  the  KingVbench. 
The  exertions  of  that  gentleman  in  support 
of  his  clients  are  too  well  known,  to  ac- 
quire new  force  from  any  thing  that  can 
oe  said  of  him  here;  but  on  no  occasion 
and  at  no  period,  did  he  display  those 
wonderful  abilities  that  he  possesses  in  a 
liigher  degree,  and  Mr.  Erskine  will  be 
quoted  as  the  steady  friend,  and  supporter 
of  the  constitutional  rights  of  the  people 
of  Great  Britain,  as  long  as  the  sacred 
flame  of  liberty  shall  animate  the  breast  of 
an  Englishman. 

The  resiSt  of  this  trial  proves  how  danger- 
ous to  public  liberty  it  would  be,  were  any 
body  of  men  parties  and  judges  in  their 
own  cause.  No  good  subject  will  call  into 
question  unnecessarily,  any  of  the  privi-* 
leges  clsuDied  by  the  House  of  Commons ; 
but  if  in  the  instance  before  us  the  House, 
consulting  former  precedents,  bad  taken 
upon  itself  to  state  the  crime  and  to  pro- 
nounce judgment,  a  British  subject  might 
'have  been  seised  and  imprisoned  some 
months,  probably  to  the  ruin  of  himself 
and  his  Uimily,  without  the  possibility  of 
reparation.  It  may  therefore  with  the 
greatest  truth  be  observed,  that  by  the 
exertions  of  Mr.  Erskine,  and  bv  the  deci- 
sion on  this  prosecution,  the  n-eedom  of 
the  press,  and  the  liberty  of  the  subject, 
are  fully  secured. — ^January  I3th,  1790. — 
Ori§.  Ed.} 


[JFor  the  proceedings  in  the  House  of  Com- 
mons on  February  14th  and  15th,  1788,  in 
consequence  of  which  the  following  trial 

~  took  place,  see  the  New  Parliamentary 
History,  Vol.  XXVII.  pp.  i.  7.] 

Tug  Information. 

Of  Easter  Term,  in  the  Twcnty-eiglith 
Year  of  the  Reign  of  King  George  the 
Third. 

Middlesex f  ?  Be  it  remembered,  that  Richard 
to  wit.  1  Pepper  Arden,  esq.  attorney- 
general  of  our  present  sovereign  lord  the  king, 
who  for  our  present  sovereign  lord  the  king 
in  this  behalf  prosecuteth,  in  his  own  proper 
person  comes  here  into  the  Court  of  our  said 
lord  the  king,  before  the  king  himself,  at 
.Westmiaster,  on  Wednesday  nest  after  iWeen 


days  from  the  feast  day  of  Easter  in  the  same 
term,  and  for  our  saiH  lord  the  king  giyeth 
the  Court  here  to  understand  and  be  inform* 
ed.  that  before  the  prioting  and  publishing  of 
the  several  false,  scandalous,  infamous,  wick- 
ed, malicious,  and  seditious  libels,  hereinafter 
mentioned,  the  Commons  of  Great  Britain  in 
parliantent  assembled  had,  at  the  bar  of  the 
I  Ilouse  of  Lords,  impeached  Warren  Hastings, 
.  esq.,  latc  eovemor-gcneral  of  Bengal,  of  high 
'  crimes  and  misdemeanors,  and  ha^  there  ex- 
hibited divers  articles  of  impeachment  of  hi^h 
,  crimes  and  misdemeanors  against  tlie  said 
Warren   Hastings,  to  wit,    at  Westminster 
aforesaid,  in  the  county  of  Middlesex  afore- 
said ;  yet  John  StockdaJe,  late  of  the  parish 
of  St.  James's,  Westminster,  in  the  county  of 
Middlesex,  bookseller,  well  knowing  the  pre- 
mises, but  being  a  wicked,  seditious,  and  ill- 
disposed  person,  and  having  no  regard  for  the 
laws  of  this  realm  or  for  the  public  peace  and 
tranquillity  of  this  kingdom,  and  most  unlaw- 
fully, wickedly,  and  maliciously  devising,  con- 
triving, and  intending  to  asperse,  scandalize, 
and  vilify  the  Commons  of  Grtat  Britain  in 
parliament  assembled,  and  most  wickedly  and 
audaciously  to  represent  their  proceedings  in 
parliament  as  corrupt  and  unjust,  and  to  make 
It  to  be  believed  and  thought  as  if  the  ma- 
jority of  the  Commons  of  Great  Britain  in 
parliament  assembled,  were  a  most  wicked, 
tyrannical,  base,  and  corrupt  set  of  persans^ 
and  to  bring  the  Commons  of  Great  Britain 
in  parliament  assembled  into  hatred  and  con- 
tempt with  the  subjects  of  this  kingdom,  and 
to  raise,  excite,  and  create  most  groundless 
distrusts  in  the  minds  of  all  the  kmc's  sidi:- 
jects,  as  if  from  the  profligtey  and  wicKedness 
of  the  Commons  of  Great  Britain  in  parlia- 
ment assembled,  great  injustice  would   be 
done  to  the  said  Warren  Hastings  on  the  fif- 
teenth day  of  February,  in  the  twenty-eighth 
Year  of  the  reign  of  our  said  present  sovereign 
lord  the  kinv,  at  Westminster  aforesaid,  id 
the  county  of  Middlesex  aforesaid,  with  force 
and  arms,  unlawfully,  wickedly,  maliciously, 
and  seditiously  printed  and  published,  and 
caused  and  procured  to  be  pnnted  and  ]iub- 
lisbod,  in  a  certain  book,  or  pamphlet,  inti- 
tuled, *  A  Review  of  the  Principal  Chafes 
'  against  Warren  Hastings,  esq.,  late  Governor 
*  General  of  Bengal,'  a  certain  false,  scan- 
dalous^  wicked,  sraitious,  and  malicious  libel 
of  and  concerning  the  said  impeachment  of 
the  said  Warren  Hastings,  so  exhibited  as 
albresaid,  and  of  and  concerning  the  Com- 
mons of-  Great  Britain  in  parliament  assem- 
bled, containing  amongst  other  things  divers 
false,   scandalous,  seaitioiTs,  and   malicious 
matters  of  and  concerning  the  said  impeach- 
ment, and  of  and  concerning  the  Commons 
of  Great  Britain  in  parliament  assembled,  ac- 
cording to  the  tenour  and  effect  following,  tQ 
wit:  the  House  of  Commons  (meaning  the 
C(Hnmons  of  Great  Britain  in  pKirliament  as- 
sembled) has  now  given  its  final    decisiolk 
with  regard  U>  tlie  merits  aod  douerits  of  Ms. 
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Itelings  (iwaming  the  said  Wairen  HastmsSy 
esq.y  late  goTemor^neral  of  Bengal).    Toe 
mud  inquest  of  £iisland  (meaniD^  l^e  said 
Commons  ef  Great  Britain  in  parliament  as- 
sembled) have  delivered  their  cnargps  (mean- 
ing the  charges  of  the  said  Commons  of 
Great  Britain  in  parliament  assembled)  and 
preferred  their  impeachment  (meaning  their 
impeachment  of  tne  said  Warren  Hastings) ; 
their  allegatioQS  are  referred  to  proof,  and 
from  the  appesd  to  the  elective  wisdom  and 
justice  of  the  nation,  in  the  supreme  tribunal 
of  the  kingdom  (meaning  the  lords  spiritual 
and  temporal  in  parliament  assembled),  the 
question  comes  to  be  determined,  whether 
Mr.  Hastings  (meaning  the  saud  Warren  Hast- 
ingSy  esq.)  be  guilty  or  not  guilty  ?    What 
credit  can  we  give  to  multipued  and  accu- 
mulated charges  (meaning  tne  said  charees 
of  high  crimes  and  misdemeanors  so  exhi- 
bited by  the  Commons  of  Great  Britain  in 
parUament  assembled  as  aforesaid,  against 
the  said  Warren  Hastings),  when  we  find 
that  they  (meaning  the  said  charges  of  high 
crimes  and  misdemeanors  so  exhibited  by  the 
Commons  of  Great  Britain  in  parliament  as- 
sembled as  aforesaid,  against  the  said  Warren 
Hastings)  originatefrom  misrepresentation  and 
fidsehood  (meaning  thereby  to  cause  it  to  be 
b^ifsved  and  understood,  that  the  said  charges 
of  high  crimes  and  misdemeanors  so  exhibited 
by  the  Commons  of  Great  Britain  inparliament 
assembled  as  aforesaid,  did  originate  from 
misrepresentation  and   falsehood);    and    in 
another  part  thereof  according  to  the  tenour 
and  effect  following,  to  wit:  An  impeach- 
ment of  error  in  judgment,  with  regard  to  the 
quantum  of  a  fine,  and  for  an  intention  that 
never  was  executed  and  never  known  to  the 
ofiending  party,  characterises  a  tribunal  in- 
qui^tion  rather  than  a  court  of  parliament 
(meaning  thereby  to  cause  it  to  be  believed 
and  understood  that  the  Commons  of  Great 
Britain  in  parliament  assembled  had  pro- 
ceeded in  the  said  impeachment  of  the  said 
Warren  Hastings  in  a  manner  imjust  and  un- 
worthy of  a  House  of  parliament  of  Great 
Britain) ;  and  in  another  part  thereof,  accord- 
ing  to  the  tenour  and  effect  following,  to  wit : 
The  other  charges  (meaning  divers  of  the 
chaj^es  of  the  said  impeachment  against  the 
said  Warren  Hastings,  esq.)  are  so  insignifi- 
cant in  themselves,  or  founded  on  such  gross 
loisrepresentatious,  that  tliey  would  not  an'ect 
an  obscure  individual,  much  less  a  public  cha- 
racter;  they  are  merely  added  to  swell  the 
catalogue  ofaccusations,  as  if  the  boldness  of 
cahanny  would  insure  its  success,  and  a  mul- 
tiplicity of  charges  were  an  accumulation  of 
crimes.    Thirteen  of  them  (meaning  thirteen 
of  tbe  said  charges  so  exhibited  by  the  Com- 
mons of  Great  Britain  in  parliament  assem- 
bled against  the  said  Warren  Hastings,  esq., 
as  aforesaid)  passed  in  the  House  of  Coin- 
iDons  (meaning  the  said  Commons  of  Great 
Britain  in  parliament  assembled)  not  only 
without  investigation,  but  without  being  read ; 
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and  die  votes  (meaning  the  votes  <^the  Con^ 
mons  of  Great  Britain  in  parliament  assem- 
bled)  were  given  without  inquiry,  argument^ 
or  conviction ;  a  majority  (meaning  a  ma- 
jority of  the  Commons  of  Great  Britain  in 
parliament  assembled)  had  determined  to  im- 
peach;  opposite  parties  met  each  otlier  and 
justled  tn  the  dark,  to  perplex  the  political 
drama  and  bring  the  hero  (meaning  the  said 
Warren  Hastings,  esq.),  to  a  tragic  catastrophe ; 
and  in  another  part  thereof,  according  to  the 
tenour  and  efiecl  following,  to  wit:  But  if, 
after  exerting  all  your  efibrts  in  the  cause  of 
your  country,  you  return  covered  with  laureb 
and  crowned  with  success,  if  ^ou  preserve  » 
loyal  attachment  to  your  sovereign^  you  may 
expect  the  thunders  of  parliamentary  ven- 
geance ;  you  will  certainly  be  impeached,  and 
probably  be  undone  (meaning  thereby  to 
cause  it  to  be  bekeved  and  understood,  that 
the  Commons  of  Great  Britain  in  parUament 
asseinbled  bad  impeached  the  said  Wanren 
Hastings  of  high  crimes  and  misdemeanor^ 
not  from  motives-  of  justice,  but  because  the 
said  Warren  Hastings  had  exerted  ail  his 
efforts  in  the  cause  of  his  country,  and  ra* 
turned  covered  with  laurels  and  crowned  with 
success,  and  preserved  a  loyal  attachment  to 
our  said  present  sovereign  lord  the  king) ;  and 
in  another  part  thereof,  according  to  the  tenour 
and  effect  following,  to  wit :  The  office  of  calm 
deliberate  justice  is  to  redress  grievances  as 
well  as  to  punish  offences.  It  has  been 
affirmed,  that  the  natives  of  India  have  been 
deeoly  injured;  but  has  any  motion  been 
made  to  make  them  compensation  for  the  ii^ 
juries  they  have  sustained?  Have  the  ad^ 
cusers  of  Mr.  Hastings  (meaning  the  said 
Warren  Hastings,  esq.)-  ever  proposed  to 
bring  back  the  Hohillas  to  the  country  from 
which  they  were  expelled }  To  restore  Cheit 
Sing  to  the  zemindary  of  Benares  ?  or  to  re- 
turn to  the  nabob  of  Oude  the  present  which 
the  governor  of  Bengal  received  firon>  him 
for  toe  benefit  of  the  company  ?  till  such  mea> 
sures  arc  adopted  and  in  the  train>  of  nego- 
ciation  the  world  has  every  reason  to  conclude 
that  the  impeachment  of  Mr.  Hastings  (mean- 
ing the  said  impeachment  so  exhibited  by  the 
said  Commons  of  Great  Britain  in  parliament 
assembled  against  the  said  Warren  Hastings, 
esq.)  is  carried  on  from  motives  of  personal 
animosity,  not  from  regard  to  public  justice ; 
to  the  great  scandal  and  dishonour  of  tho 
Commons  of  Great  Britain  in  parliament  as*- 
sembled  and  in  high  contempt  of  their  aiv- 
thority ;  to  the  great  disturbance  of  the  public 
peace  and  tranquillity  of  this  kingdom;  in 
contempt  of  our  present  soveicigu  k)rd  the 
king  and  his  laws ;  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case 
offending;  and  also  against  the  peace  of  oiu* 
^aid  sovereign  lord  the  king,  his  crown  and 
dignity.  And  the  said  attoriiey-general  of  our 
said  present  lord  the  king,  for  our  said  lord 
the  king,  further  givetli  tlie  Court  here  to  i^ 
dcrstand  and  be  inibrineil;  that  the  said  Jpnn 
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rckatl^  JIM  Maimiwsiy 
niriuiin^  as  rtwcwairt,  after* 
«.c«  jQ  *a«  onBeBdi  day  <if  Febraaryy 
ei.CTHBurtiui  yearataresady  at  Wesi- 
ibe  comity  aforesaid, 
xr»  aod  ams^  iriaafullYy  wickedly, 
.HJ««^«.>  jod  jcdiQiiu&lj  prioted  and  pub- 
'.t50«rsi«  .ana  i—'ni  ao  be*  ptinted  and  pub- 
lt^a«y,  Ji  a  cotaia  oUier  book,  or  pampKlet, 
lAQiittt^  ^  A  Krtiew  of  the  Principal  Charges 
^^  a^gHitet  Wancn  Hastings,  esq.^  late  Governor 
^^  C^^MBCfml  of  Bennl,'  a  certain  other  false, 
acaadkhbiMy  wick^,  seditious^  and  maficious 
kM^  of  and  concerning  the  said  iropeachnient 
^  ^  said  Warren  Hastings,  so  exhibited  as 
aimsaid,  and  of  and  concerning  the  Com- 
mons of  Great  Britain  in  parliament  assem- 
bkd,  containing,  amongst  other  things,  ac- 
cording to  the  tenour,  and  efifect  following  to 
wit ;  What  credit  can  we  give  to  the  miuti* 
plied  and  accumulated  charges  (meaning  the 
flaid  charges  of  high  crimes  and  misde- 
meanors, so  exhibit^  by  the  Commons  of 
Great  Britain  in  parliament  assembled  as 
aforesaid,  against  tne  said  Warren  Hastings), 
when  we  find  that  they  (meaning  the  said 
charees  of  high  crimes  and  misdemeanors,  so 
exhibited  by  the  Commons  of  Great  Britain 
in  parliament  assembled  as  aforesaid,  against 
the  said  Warren  Hasting)  originate  from 
misrepresentation  and  falsehood  (meaning 
thereby  to  cause  it  to  be  believed  and  under- 
stood, that  the  said  charges  of  high  crimes 
and  misdemeanors,  so  exhibited  by  the  Com- 
mons of  Great  Britain  in  parliament  assem- 
bled as  aforesaid,  did  originate  from  misre- 
presentation ana  falsehood,  to  the  great 
scandal  and  dishonour  of  the  Commons  of 
Great  Britain  in  parliament  assembled,  and 
in  high  contempt  of  their  authority;  to  the 
great  disturbance  of  the  public  peace  and 
tranquillity  of  this  kinedom ;  in  contempt  of 
our  present  sovereign  lord  tiie  king  and  his 

'laws;  to  the  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending ;  and  also, 
agahist  the  peace  of  our  said  present  sovereign 
lord  the  king,  his  crown  and  dignity.  And 
the  said  attorney-general  of  our  said  lord  the 
king,  for  our  said  lord  the  king,  -fiirther  gives 
the  Court  here  to  understand  and  be  informed, 
that  the  said  John  Stockdale,  being  such 
person  as  aforesaid,  and  contriving  and 
wickedly  and  maliciously  devising  and  intend- 
ing as  aforesaid,  afterwards,  to  wit,  on  the 
fifitenth  day  of  February,    in.  the   tweqty^ 

'  eighth  year  aforesaid,  at  Westminster  afore- 
said, in  the  county  aforesaid,  with  force  and 
arms,  unlawfully,  wickedly,  maliciously  and 
seditiously  printed  and  published,  and  caused 
to  be  printed  and  published,  in  a  certain  other 
book,  or  pamphlet,  intituled,  *  A  Review  of  the 

•  Principal  Charges  against  Warren  Hastings, 

*  esq.,  late  Governor  General  of  Bengal,'  a 
certain  other  false,  scandalous,  wicked,  sedi- 
tious, and  malicious  libel,  of  and  concerning 
the  said  impeachment  of  the  said  Warren 


EastiDgs,  so  exhibited  as  afineiaid,  and  of 
and  concerning  the  Commons  of  Great  Britaia 
in  parliament  assembled,  containing,  amonjgst 
other  things,  according  to  the  tenourand  efitect 
following,  to  wit :  an  impeachment  of  error 
in  judgment,  wi^  regard  to  the  quantum  of 
a  fine,  and  for  an  intention  that  never  was 
executed,  and  never  known^to  the  offending 
party,  characterises  a  tribunal  inquisition, 
rather  than  a  court  of  parliament  (meaning 
thereby  to  cause  it  to  be  believed  and  under- 
stood, that  the  Commons' of  Great  Britain  ia 
parliament  assembled,  had  proceeded  in  the 
said  impeachment  of  the  said  Warren  Hast 
ings,  in  a  manner  unjust,  and  unworthy  of  a- 
House  of  parliament  of  Great  Britain):  to 
the  great  scandal  and  dishonour  of  the  Coin* 
mons  of  Great  Britain  in  parliament  asseow 
bled,  and  in  high  contempt  of  their  autho* 
rity ;  to  the  great  disturbance  of  the  piri)lic 
peace  and  tranquillity  of  this  kingdom;  in 
contempt  of  our  said  present  sovereign  lord 
the  king  and  his  laws,  to  the  evil  and  pemi* 
cious  example  of  all  others  in  the  like  case 
offending,  and  also,  against  the  peace  of  our 
said  present  sovereign  lord  the  king,  his 
crown  and  dignity,  &c  And  the  saia  attor* 
ney-general  of  our  said  lord  the  kins,  for  our 
said  lord  the  king,  further  gives  the  Court  hem 
to  understand,  and  be  informed,  that  the  said 
John  Stockdale^  being  such  person  as  afore* 
said,  and  contriving  and  wicKodly  and  maU- 
ciously  devising  and  intending  as  aforesaid^ 
af\crwardS{  to  wit,  on  the  said  nUeenth  day  of 
February,  m  the  twenty-eighth  year  aforesiud^ 
at  Westminster  aforesaid,  m  the  county  afore- 
said, with  force  and  arms,  imlawfidly,  wick- 
edly, maliciously,  and  seditiously,  printed 
and  published,  and  caused  to  be  printed  and 
pubhshed,  in  a  certain  other  book,  or  pam« 
phlet,  intituled,  '  A  Review  of  the  Principal 
'  Charges  against  Warren  Hastines^  esq.,  late 
*  Governor  General  of  Beneal/  a  certain 
other  false,  scandalous,  wicked,  seditious^  and 
malicious  libel,  of  and  concerning  the  said 
impeachment  of  the  said  Warren  Hastings, 
80  exhibited  as  aforesaid,  and  of  and  concern- 
ing the  Commons  of  Great  Britain  in  parlia* 
ment  assembled,  containing,  amongst  other 
things,  according  to  the  tenour  and  efifect  fol- 
lowing, to  wit :  The  other  charges  (meaning 
divers  of  the  charzes  of  the  said  impeachment 
against  the  said  Warren  Hastings,  esq.)  are 
so  insignificant  in  themselves,  or  founded  on 
such  gross  misrepresentations,  that  they 
would  not  afifect  an  obscure  individual,  much 
less  a  public  character ;  they  are  merely  added 
to  swell  the  catalogue  of  accusations,  as  if 
the  boldness  of  calumny  could  ensure  its  suc- 
cess, and  a  multiplicity  of  charges  were  an  ac- 
cumulation of  crimes;  thirteen  of  them 
(meaning  thirteen  of  the  said  charges  so  ex* 
hibited  by  the  Commons  of  Great  Britadn  in 
parliament  assembled,  against  the  said  Warren 
Hastings,  esq.,  as  aforesaid)  passed. in  the 
House  of  Commons  (meaning  the  Commona 
of  Great  Britain  in  parliament  as^^nUecQ  not 
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toij  without  investigatioD,  but  without  being 
jeao,  and  the  votes  (meaning  the  votes  of  the 
Commons  of  Great  Britain  m  parliament  as- 
Mmbled)  were  given  without  inquiry,  argu- 
loent,  or  conviction :  a  nis^ority  (meaning  a 
majority  of  the  Commons  of  Great  Britain  in 
forliament  assembled)  had  determined  to  im- 
peach; opposite  parties  met  each  other  and 
justled  in  the  dark,  to  perplex  the  political 
drama,  and  bring  the  hero  (meaning  the  said 
Warren  Hastings,  esa.)  to  a  tragic  catastrophe ; 
to  the  great  scandal  and  disnonour  of  the 
Commons  of  Great  Britain  in  parliament  as- 
sembled, and  in  high  contempt  of  their  au- 
ttiority;  to  the  great  disturbance  of  the 
jMiblic  peace  and  tranquilUty  of  this  kingdom ; 
in  contempt  of  our  present  sovereign  lord  the 
Jong  and  hb  laws ;  to  the  evil  and  pernicious 
<eiample  of  all  others  in  the  like  case  offending, 
and  also  against  the  peace  of  our  said  pre- 
ceot  sovereign  lord  the  king,  his  crown  and 
dkuty,  &c.  And  the  said  attomev^general 
Afom'said  lord  the  king,  for  our  said  lord  the 
king,  furtlier  gives  the  Court  here  to  under- 
stand and  be  informed,  that  the  said  John 
Stockdale,  being  such  person  as  aforesaid,  and 
^onbivins  and  wickealy  and  maliciously  de- 
fisinjg  ana  intending  as  aforesaid,  afterwards, 
to  wit,  on  the  said  fifteenth  day  of  February, 
ia  the  twenty-eighth  year  aforesaid^  at  West- 
nunster  aforesaid,  in  the  county  aforesaid, 
with  force  and  arms^  unlawfully,  wickedlv, 
naliciouslv,  tuad  seditiously,  printed  and  pub- 
lished, and  caused  and  procured  to  be  printed 
and  published,  in  a  certain  other  book,  or 
pnopfalet,  intituled,  *  A  Review  of  the  Prin- 
'  cipal  Clurgea  against  Warren  Hastings,  es<]. 
*  late  Governor  General  of  Bengal/  a  certain 
<^  false,  scandalous,  wicked,  seditious,  and 
paltdous  libel,  4>f  and  concerning  the  said 
impeachment  of  the  said  Warren  Hastings, 
^  exhibited  as  aforesaid,  and  of  and  con- 
vening the  Commons  of  Great  Britain  in 
parliament  assembled,  containing,  amongst 
other  things,  according  to  the  tenour  and 
^t  following,  to  wit :  But  if  after  exerting 
*J1  your  efforts  in  the  cause  of  your  country, 
you  return  covered  with  laurels,  and  crowned 
^th  success ;  if  you  preserve  a  loyal  attach- 
'jent  to  your  sovereign,  you  may  expect  the 
^wders  of  parliamentary  vengeance;  you  will 
^^tamly  be  impeached,  and  probably  be  un- 
^ne  (meaning  thereby  to  cause  it  to  be  be- 
jlpved  and  understood,  that  the  Commons  of 
pitatBritun  in  parliament  assembled,  had 
impeached  the  said  Warren  Hastings  of  high 
^nmes  and  misdemeanors,  not  from  motives 
w  justice,  but  because  the  said  Warren  Hast- 
ings bad  exerted  all  liis  efforts  in  the  cause  of 
his  country,  and  returned  covered  with  laurels 
and  crowned  with  success,  and  preserved  a  loyal 
fttachmcnt  to  our  sovereign  lord  the  present 
'^S^;  to  the  great  scandal  and  dishonour  of 
the  Commons  of  Great  Britain  in  parliament 
^HonWed,  and  in  high  contempt  of  their  au- 
thority ;  to  the  great  disturbance  of  the-  pub* 
*^  pc^cc  and  tcanquiility  of  this  kingdom; 


in  contempt  of  our  present  sovereign  lord  th^ 
kine,  and  his  laws ;  to  the  pernicious  example 
of  all  others  in  the  like  case  offending;  and 
also,  against  the  peace  of  our  said  present  so- 
vereign lord  the  king,  his  crown  and  dignity, 
&c.  And  the  said  attorney-general  of  our 
said  lord  the  king,  for  our  said  lord  the  king, 
further  gives  the  Court  here  to  understand 
and  be  informed,  that  the  said  John  Stock- 
dale,  being  such  person  as  aforesaid,  and  con- 
triving, and  wickedly  and  maliciously  devising 
and  intending  as  aforesaid,  afterwards,  to  wit, 
on  the  said  fifteenth  day  of  February,  in  the 
twenty-eighth  year  aforesaid,  at  W^estminster 
aforesaid,  in  the  county  aforesaid,  with  force 
and  arms,  unlawfully,  wickedly,  maliciously, 
and  seditiously  printed  and  published,  and 
caused  and  procured  to  be  printed  and  pub- 
lished, in  a  certain  other  book,  or  pamph- 
let, indtuled,  *  A  Review  of  the  Principal 
'  Charges  against  Warren  Hastings,  esq.  late 
<  Governor  General  of  Bengal,'  a  certain 
other  false,  scandalous,  wicked,  seditious^ 
and  malicious  libel,  of  and  concerning  the 
said  impeachment  of  the  said  Warren  Ilast- 
ings,  so  exhibited  as  aforesaid,  and  of  arid 
concerning  the  Commons  of  Great  Britain  in 
parliament  assembled,  containing,  amongst 
other  things,  according  to  the  tenor  and  effect 
following,  to  wit:  The  office  of  calm  deli- 
berate justice,  is  to  redress  grievances  as  well 
as  to  punish  offences.  It  has  been  affirmed 
that  the  natives  of  India  have  been  deeply 
injured,  but  has  any  motion  been  ufB.de  to 
make  them  compensation  for  the  injuries 
they  have  sustained?  Have  the  accusers  of 
Mr.  Hastings  (meaning  the  said  Warren  Hast- 
ings, edq.)  ever  proposed  to  bring  back  the 
Rohillas  to  the  country  from  which  they  were 
expelled?  to  restore  Cheit  Sing  to  the  zemin- 
dary  of  Benares  ?  or  to  return  to  the  nabob  of 
Quae  the  present,  which  the  governor  of 
Bengal  received  from  him  for  the  benefit  of 
the  company  ?  Till  such  measures  are  adopted, 
and  in  the  train  of  negociation,  the  world  has 
every  reason  to  conclude  that  the  impeach- 
ment of  Mr.  Hastings  (meaning  the  said  im« 
peachment  so  exhibited  by  the  Commons  qf 
Great  Britain  in  parliament  assembled,  ajgainst 
the  said  Warren  HastinM,  esq.,  is  carried  on. 
from  motives  of  personal  animosity,  not  from 
regard  to  public  justice;  to  the  great  scandal 
and  dishonour  of  the  Commons  of  Great 
Britain  in  parliament  assembled,  and  4n  high 
contempt  of  their  authority ;  to  the  great  dis- 
turbance of  the  public  peace  and  tranquillity 
of  this  kingdom ;  in  contempt  of  the  present 
sovereign  lord  the  king,  and  his  laws ;  to  the 
evil  and  pernicious  example  of  all  others  in 
the  like  case  offending ;  and  also  a^nst  the 
peace  of  our  said  lord  the  present  King,  his 
crown  and  dignity,  &c.  Whereupon  the  said 
attorney-general  of  our  said  lord  the  king^ 
who  for  our  said  lord  the  kin^,  in  this  behalf^ 
prosecuteth  for  our  said  lord  the  king,  prayeth 
the  consideration  of  the  Court,  here  in  the 
premisesj  and  that  due  process  of  law  may 
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be  awarded  txnnst  ham  ihe  sud  John  Stock- 
^ale,  in  this  behalf,  to  make  bim  aaswer  to 
our  said  lord  the  kiug,  touching  andeoncem- 
ing  the  premises  aforesaid. 

Countel  a^ainit  Mr.Siockdalt — ^The  Ationiey 
General  [Sir  Archibald  MacdoDald,aflerwards 
Lord  Chief  Baron] ;  the  Solicitor  General  [Sir 
John  Scott,  afterwards  successively  C.  J.  C.  B. 
end  Lord^Chancellorl ;  Mr.  BearcrofL  and  Mr. 
JVood. 

I^licitors — Messrs.  Chamberljrne  and  White, 
Solicitors  for  the  Affairs  of  his  Majesty's  Trea- 
»ury. 

Counsel  for   Mr.  Stockdak ^The   lion. 

Thomas  Erskine,  and  Mr.  DayreU. 

Solicitor — Mt»  Samuel  Harman,  Jermyn- 
fitreet. 

The  information  having  been  opened  by 
Mr.  Wood,  the  Attorney  General  stated  the 
case  as  follows  :* 

May  it  please  your  lordship,  and  gentle- 
men of  the  Jury; — ^This  information,  which  it 
has  been  my  duty  to  file  against  the  defen- 

•  The  Editor  of  lord  Erskine's  Speeches 
introduces  this  case  with  the  followmg  re- 
marks : 

*'  The  tria!  of  Mr.  John  Stockdale,  of  Pic- 
eadilly,  is  so  immediately  connected  with  the 
well-known  irapeachment  of  Mr*  Hastings, 
the  governor- general  of  India,  that  very  little 
preface  is  necessary  for  the  illustration  of  Mr. 
£rskine*s  defence  of  him. 

^  When  the  Commons  of  (rreat  Britain  or- 
dered that  impeachment,  tli^^  articles  were 
prepared  by  Mr.  Edmund  Burke,  who  had  the 
]eaa  in  all  the  inquiries  which  led  to  it,  and, 
instead  of  being  drawn  up  in  the  usual  dry 
pethod  of  legal  acaisation,  were  expanded 
into  great  len^h,  and  were  characterized  by 
that  fervid  and  affecting  lan^^ua^e,  which  dis- 
tinguishes all  the  writings  of  that  extraor- 
dinary person.  The  articles  so  prepared,  in- 
stead of  being  confined  to  the  records  of  the 
House  of  Commons,  until  they  were  carri^ 
up  to  the  Lords  for  trial,  were  printed  and 
sold  in  eveiy  shop  in  the  kingdom,  without 
Question  or  obstruction  by  the  managers  of 
ine  impeachment  or  the  House  of  Commons, 
snd  undoubtedly,  froin  the  style  and  manner 
•f  their  composition,  made  a  very  considerable 
impression  against  the  accused. 

"  To  repelthe  effects  of  the  articles,  thus 
(according  to  the  reasoning  of  Mr.  Erskine) 
prematurely  published,  the  Rev.  Mr.  Logan, 
ane  of  the  ministers  of  Leith  in  Scotland,  a 
person  eminent  for  learning,  drew  up  a  Review 
•f  the  articles  of  impeachment  (which,  as  has 
Keen  already  staled,  were  then  in  general  cir- 
oulation),  and  carried  it  to  Mr.  Stockdale,  an 
eminent  and  respectable  bookseller  in  Picca- 
dilly,— ^wbo  published  it  in  the  usual  course 
of  his  business.  Mr.  Logan's  fteview  was 
fipmposfd  with  great  accuracy  and  jud^ent. 


dant,  John  Stockdale,  comes  before  you  in 
consequence  of  an  address  from  the  House  of 
Commons.  This  you  may  well  suppose  I  do 
not  mention  as  in  any  degree  to  innuence  the 
judgment  which  you  are  by-and-byto  give 
upon  your  oaths;  I  state  it  as  a  measinre 
which  they  have  taken,  thinkine  it  in  their 
wisdom,  as  every  bodv  must  think  it — to  be 
the  fittest  to  bring  before  a  juiy  of  the  coun- 
try, an  ofiender  against  themselves,  and 
against  their  honour,  avoidiue  thereby  what 
sometimes  indeed  is  unavoidable,  but  which 
they  wish  to  avoid,  whenever  it  can  be  done 
with  propriety — ^the  acting  both  as  judges 
and  accusers;  which  they  must  necessarily 
have  done,  had  they  resorted  to  their  own 
powers,  which  are  very  great  and  very  exten- 
sive, for  the  purpose  of  vmdicating  themselves 
against  insult  and  contempt,  but  which,  in 
the  present  instance,  they  liave  wisely  fbr- 
bornie  to  exercise,  thinking  it  better  to  leave 
the  defendant  to  be  dealt  with  by  a  fair  and 
impartial  jury.* 

Tbe  offence  which  I  impute  to  him  is  that 
of  calumniating  the  House  of  Commons  :  not 
in  its  ordinary  legislative  character,  but  when 
acting  in  its  accusatorial  capacity,  conceiving 
it  to  be  their  duty,  on  adeouate  occasions,  to 
investigate  the  conduct  ot  persons  in  high 
stations,  and  to  leave  that  conduct  to  be 
judged  of  by  the  proper  constitutional  tribunal^ 
the  Peers  in  parliament  assembled. 

AiXer  due  investigation,  as  it  is  well  known 
to  the  public,  the  Commons  of  Great  Britain 
thought  it  their  duty  to  submit  the  conduct 
of  a  servant  of  this  country,  who  Jiad  eo> 
vemcd  one  of  its  most  opulent  dependencies 
for  many  years,  to  an  mouiry  before  that 
tribunal.  One  would  have  tnought  that  every 
^ood  subject  of  this  country  would  have 
iorbom  imputing  to  the  House  of  Commons 
motives  utterly  unworthy  of  themi  and  of 
those  whom  they  represent  *.  instead  of  this, 
to  so  great  a  degree  now  has  the  licentious- 
ness of  the  press  arisen,  that  motives,  the 
most  unbecoming  that  can  actuate  even  any 
individual  who  may  be  concerned  in  the  pro- 
secution of  public  justice,  are  imputed  to  the 
representatives  of  the  people  of  this  country 

but  undoubtedly  with  strong  severity  of  ob- 
servation ajgainst  the  accusation  of  Mr.  Hast- 
ings ;  and  having  an  immediate,  and  very  ex- 
tensive sale,  was  complained  of  by  Mr.  Fox^ 
to  the  House  of  Commons,  and  upon  the  mo- 
tion of  that  great  and  eminent  person,  then 
one  of  the  managers  of  the  impeachment-^ 
the  House  unanimously  voted  an  addms  to 
the  king,  praying  his  majesty  to  direct  his 
attorney-jgeneral  to  file  an  information  against 
Mr.  Stockdale,  as  the  publisher  of  a  Ubel  upon 
the  Commons  House  of  parliament;  which 
was  filed  accordinsly."  Erskine's  Speeches^ 
vol.  9,  p.  SOS,  and  edition. 

*  See  Starkie  on  the  Law  of  Slander  and 
Libel,  p.  537,  edit,  of  1^13.  See  also  ifi  tltfs 
Collecjtioo,  Vd.  VI}I,  p.  83. 
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•acting  in  a  body.  No  credit  is  given  to  them 
for  meaning  to  do  justice  to  their  country, 
but  on  the  contrary,  private,  persona],  and 
malicious  motives  have  been  imputed  to  the 
Commons  of  Great  Britain. 

When  snch  an  imputation  is  made  upon 
4he  very  first  tribunal  that  this  country  knows ; 
namely,  the  great  inquest  of  the  nation,  the 
Omimons  in  parfiamcnt-assembled.  carrying 
a  subject,  who,  as  they  thou|bt,  haa  offendeo, 
to  the  bar  of  the  House  of  Loids — ^I  am  sure 
you  will  think  this  an  attack  so  dangerous  to 
veveiy  tribunal,  so  dangerous  to  the  whole  ad- 
ministration of  justice,  that  if  it  be  well  proved 
you  cannot  fail  to  sive  it  your  stigma,  by  a 
:rerdict  against  the  defendant. 

Gentlemen,  the  particular  passa^  which 
I  shaH  put  my  £nger  upon  m  this  libel,  it 
*will  now  be  my  duty  to  state.  You  know 
•very  well  that  it  is  your  duty  to  conwder  of 
the  meaning  that  I  have  imputed  to  them  by 
the  information  ;--if  you  agree  with  me  in 
that  meaning,  you  convict;  if  you  disagree 
"with  me,  of  course  you  acquit. 

The  rule  of  your  judgment,  I  apprehend 
(with  submission  to  ms  lordship),  win  be  the 
ordinary  acceptation  of  the  words  and  the 
^Uan  and  obvious  sense  of  the  several  pas- 
sages ; — if  there  be  doubt,  or  if  there  be  aiffi- 
«^ty ;— if  there  be  screwing  ingenuity,  or 
unworthy  straining,  on  the  part  of  a  public 
:prosecutor,  you  certainly  will  pay  no  atten- 
tion to  that;  but  on  the  contrary,  if  he  who 
runa  may  read; — if  the  meanest  capacity 
must  understand  the  words  in  their  plain 
an4  obvious  sense  to  be  the  same  as  im- 
puted in  this  information,  in  such  a  case  as 
that,  ingenuity  on  the  other  side  must  be  laid 
aside  by  you.  and  you  will  not  be  over- 
anjdous  to  give  a  meaning  to  those  word5, 
other  than  the  ordinary  and  plain  one. 

In  my  situation  it  does  not  become  me  to 
rase  in  you  more  indignation  than  the  words 
thonselves.and  the  plain  and  simple  readinjg 
of  the  libel  will  do ;  far  be  it  from  roe,  if  it 
-were  in  my  power  to  do  so,  to  provoke  any 
imdue  passions  or  animosity  in  you,  a^inst 
conduct  even  such  as  this.  The  solemnity  of 
the  situation  in  which  I  am  placed  on  this 
occasion,  obliges  me  to  address  the  intellect 
both  of  the  court  and  jury,  and  neither  their 
passions  nor  their  prejudices ;  for  that  reason  I 
shall  content  myself  with  the  few  observations 
I  have  made,  and  betake  myself  merely  to  the 
-words  of  the  Ubel ;  and  leaving  that  with  you, 
I  am  most  confident  that  if  you  follow  the 
lule  of  interpretation  which  you  always  do 
upon  such  occasions,  it  cannot  possibly  hap* 
pen  that  you  should  differ  irom  me  in  the 
conatruction  which  I  have  put  upon  them. 

Gentlemen,  this,  I  should  however  men* 
tion  to  you,  is  a  libel  of  a  more  dangerous 
nature'  than  the  ribaldry  that  we  dair^  see 
aowding  every  one  of  the  prints  which  ap- 
pear eveiy  morning  up<m  our  tables  ;  because 
it  ia  contained  in  a  work  which  discovers  the 
author  of  it  to  be  by  no  means  ignonut  of 


the  art  of  composition,  but  certainly  to  be  ot 
good  understanding  and  eminently  acquainted 
with  letters.   Therefore  when  calumny  of  this 
sort  comes  so  recommended,  and  addressing 
itself  to  the  understandings  of  the  most  en- 
lightened part  of  mankind — I  mean  those 
who  have  had  the  best  education— it  may  sink 
deep  into  the  minds  of  those  who  compose 
the  thinking  and   the  judging  part  of  the 
community;    and  by  misleading  them,  per- 
haps may  be  of  more  real  danger  than  the 
momentary  misleading,    or  the  momentary 
inflammation  of  common  minds,  by  the  ordi- 
nary publications  of  the  day. 
This  book  is  intituled,  *  A  Review  of  the 
principal  Charges  against  Warren  Hastings, 
esq.  late  Governor-General  of  Bengal.' 
One  passage  in  it  is  this :   '  The  House 
of  Commons    has    now   given   its    final 
decision  with  regard   to    uie  merits  and 
demerits  of  Mr.  Hastings.    The  grand  in- 
quest of    England    have    delivered   iheir 
charges,  and  preferred  their  impeachment : 
their  allegations  are  referred*  to  proof;  and 
from  the  appeal  to  the  collective  wisdom 
and  justice  of  the  nation  in  the  supreme 
tribunal  of  the  kingdom,  the  question  comes 
to  be  determined,  whether  Mr.  Hastings  be 
guiity  T  not  guilty,** 

Another  is  :  *  What  credit  can  we  give  to 
multiplied  and  accumulated  char^es^'when  we 
find  that  they  ori^nate  Irom  misrepresenta- 
tion and  falsehood  ?'f 

Another  is :  ^  An  impeachment  of  error  in 
judgment  with  regard  to  the  quantum  of  a 
fine,  and  for  an  intention  that  never  was 
executed,  characterizes  a  tribunal  of  inquisi' 
tion  rather  than  a  court  of  parliament.^1 
in  another  part  it  is  said:  *  The  other 
charges  are  so  insignificant  in  themselves, 
or  founded  on  such  gross  misrepresentations, 
that  they  would  not  affect  %n  obscure  indi- 
vidual, much  less  a  public  character.'§ 
And  again :  '  If  success  in  any  degree, 
attends  the  designs  of  the  accusers  orMr. 
Hastings,  the  voice  of  Britain  henceforth  to 
her  sons,  is.  Go  and  serve  your  country; 
but  if  you  transgress  the  line  of  official 
orders,  thoueh  compelled  by  necessity,  you 
do  so  at  tne  risk  of  your  fortune,  your 
honour,  and  your  life ;  if  you  act  with  propet 
prudence  against  the  interests  of  the  empire, 
and  bring  calamity  and  disgrace  upon  your 
country,  you  have  only  to  court  opposition 
and  coedesce  with  your  enemies,  and  you 
will  find  a  party  zealous  and  devoted  to  sup- 
port you ;  you  may  obtain  a  vote  of  thanks, 
from  the  House  of  Commons  for  your 
tervicesj  and  you  may  read  your  history  in 
the  eyes  of  the  mob,  by  the  light  of  bonfires 
and  illuminations.  But  if^  aner  exerting  all 
your  efforts  in  the  cause  of  your  country,  you 
return,  covered  with  laurels  and  crowned  with 

suctess;  if  you  preserve  a  loyal  attachment 

_  —  -       -     ^    ^- 

♦  «  Review,"  &c.  p.  3.   +«  Ibid,"  p.  13. 
X  « Ibid,"  p,  30.  §  «  Ibid,"  p.  51. 
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ym  flay  eqwct  the  thim-    House  of  Commons  impeached  Kr.  HasUngc. 

Joteph  WkUtf  esO.  s^voriL — Exanuoed  by  Mr. 
SoticUor  General, 

What  papers  have  you  in  your  hand?--* 
This  is  a  copy  of  the  Joumal  of  the  House  of 
Commons — ^And  this  is  a  copy  oi  tlie  Journal 
of  the  House  of  Lordit  [producing  them] ;  I 
examined  them  with  the  original  manuacripc 
journals. 

Mr.  Ertkine.  How  did  you  examine  them  f 
— I  examined  them  by  one  of  the  clerks 
reading  the  journal  to  me^  and  my  reading 
the  copy  to  him  afterwards — ^I  examined  theoi 
both  wavs. 

Mr.  Ertkine.  They  need  not  be  read;  w» 
all  know  the  fad. 

Mr.  Sol.  Gen,  Your  loidship  knows  we 
proved  the  pubUcation  of  the  paper  yesterday, 

[On  the  preceding  day,  upon  the  trial  of 
the  information  affamst  William  Periyman, 
for  a  libel  in  the  Sf  oming  Herald,  Wiiiiam 
Gotobed  was  called  to  prove  the  publication 
of  the  newspaper-^Mr.  Erskine,  for  the  ao- 
commodation  of  the  witness,  who  was  very 
ill,  consented  that  he  should  at  the  same 
time  be  admitted  to  give  his  evidence  rela^ 
tive  to  this  trial — ^when  his  examination  waa 
as  follows ; 

William  Gotobed  sworn. 


vengeance;   you  will 
W  ivpeadiedy  and  probably  be 

passage  is  this :  *  The  office  of 
csika  deliberate  justice  is,  to  redress  giiev- 
anoes  as  well  as  to  punish  offences,  it  has 
been  affirmed,  that  the  natives  of  India  have 
been  deeply  iiyured ;  but  has  any  motion 
been  maoe  to  make  them  compensation  for 
the  injuries  tiiey  have  sustained? — Have  the 
accusers  of  Mr.  Hastings  ever  proposed  to 
bri^  back  the  Rohillas  to  the  country  from 
which  thev  were  expelled?  to  restore  Cheit 
Sing  to  the  Zemindary  of  Benares,  or  to 
return  the  nabob  of  Oude  the  present 
which  the  governor  oi  Bengal  received  from 
him  for  the  benefit  of  the  ComfMmy  ?  Till 
such  measures  are  adopted,  and  in  the  train 
of  negociation,  the  world  has  enrery  reason 
to  conclude,  that  the  impeachment  of  Mr. 
Hastings  is  carrbd  on'— Now,  gentlemen,  I 
leave  you  to  judge  what  sort  of  motives  are 
imputed  to  the  House  of  Commons  here'— - 
From  motives  of  personal  animosity,  not 
firam  regard  to  public  justice.'f 
The  general  meaning,  without  specifying  it 
in  technical  lang^ge,  which  I  have  thought 
it  my  duty  to  impute  to  these  words,  is 
shortly  this  .-—That  the  House  of  Commons, 
without  consideration,  without  readins,  with- 
out hearing,  have  not  been  ashamed  to  ac- 
cuse a  man  of  distinguished  situation;  and  to 
pervert  their  accusatorial  character  from  the 
purposes  of  deliberate,  thoughtful,  consi- 
derate justice,  to  immediate,  hasty,  passionate, 
vindictive,  personal  animosity.  The  work 
represent^  that  the  better  a  man  conducts 
himself— that  the  more  deserving  he  has  ren- 
dered himself  of  his  country's  favour  from  his 
past  conduct,  the  more  he  exposes  himself  to 
the  vindictive  proceedings  of  parhament; 
and  that  such  a  man  will  be  impeached  and 
ruined. 

In  another  passage,  personal  animosity 
(the  very  words  are  med)  is  imputed  to  the 
Commons  of  Great  Britain  as  the  motive  of 
their  conduct— tliese  are  too  plain  for  you, 
gentlemen,  to  differ  with  me  in  the  inteipre- 
tation. 

I  do  not  choose  to  waste  your  time,  and 
that  of  the  Court,  in  so  pla'm  a  case^  with 
much  observation ;  but  hackneyed  as  it  may 
be,  it  is  my  duty,  upon  every  one  of  these  oc* 
casions,  to  remind  you,  that  the  Uberty  of  the 
press  consists  in  its  sood  regulation— if  it  be 
meant  that  it  should  be  preserved  with  benefit 
to  the  public,  it  must  be  from  time  to  time 
lopped  of  its  ucyust  excesses,  by  reasonable 
and  proper  verdicts  of  juries,  in  fit  and  clear 
cases. 

Evidence  for  the  Crown. 

Mr.  Sal.  Gen.   We  will  prove  that  the 

•  **  Review,"  &c.  p.  04. 
+  «  Revij^w,"  &c.  p,  lOK 


I  bought  this  pamphlet  [producing  it]  at 
Mr.  Stockdale*s  shop  m  Piccadilly. 

Mr.  Ertkine,  Who  served  you  with  it?—** 
A  boy  who  was  in  the  shop. 

Mr.  Ertkine.  Whether  the  boy  was  acting 
regularlv  es  a  servant  in  the  shop?— Mr. 
Stockdale  was  in  the  shop  at  the  time  I 
bought  it,  and  the  boy  was  acting  as  hia 
servant. 

Mr.  Ertkine.  I  admit  that  the*  witness  has 
proved  that  he  bought  this  book  at  the  shop 
of  Mr.  Stockdale,  Mr.  Stockdale  himself 
being  in  the  shop,  from  a  young  man  who 
acted  as  his  servant. 


Defence. 


The  hon.  Thomas  Ertkine,*    Gentlemen  of 

*  Of  this  defence,  the  admirable  sagacity 
of  construction  and  the  irresistible  power  of 
execution  are  finely  pourtrayed  in  the  £din« 
burgh  Review : — ^  The  fact  of  pubUcation  was 
'  admitted ;  and  Mr.  £rskine  then  ddivered 
<  the  finest  of  all  his  orations, — ^whether  we 
'  regard  the  wonderful  skill  with  which  the 
'  argument  is  conducted, — ^the  soundness  of 

*  the  principles  laid  down,  and  their  hi^py 

*  appUcation  to  the  case,- or  the  exmusite 

*  fancy  with  which  they  are  embelUshed  and 

*  illustrated, — and  the  powerful  and  touching 

*  language  in  which  they  are  conveyed.    It 

*  is  justly  regarded  by  all  Enelish  lawyers,  as 

*  a  consummate  specimen  of  the  art  of  ad- 

*  dressing  a  jury ;"— as  a  standard,  a  sort  of 

*  precedent  for  ttestiag  cases  of  libai^  by 
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tiiejinj;— Mr.  Stockdak,  who  is  brought  as 
a  cnmmal  before  you  for  the  publicalioD  of 
tbb  book,  has,  by  employing  me  as  his  advo- 
cate, reposed  wfaiat  must  appear  to  man^  an 
eitraorainaiy  d^ree  of  confidence;   since^ 
although  he  well  knows  that  I  am  personally 
ooDDCGted  in  friendship  with  most  of  those, 
whose  conduct  and  opinions  are  principally 
arraigned  by  its  author,  be  nevertheless  com- 
mits to  HY  hands  his  defence  and  justification, 
from  a  trust  apparently  so  delicate  and 
sioeular*  vanity  is  but  too  apt  to  whisper  an 
ap^cation  to  some  fancied  merit  of^  one's 
omi;  but  it  is  proper,  for  the  honour  of  the 
English  bar,  that  tne  world  should  know  that 
wcD  things  happen  to  all  of  us  dailv,  and  of 
course ;  and  that  the  defendant,  without  any 
knowledge  of  me,  or  any  confidence  tliat  was 
penonal,  was  only  not  afraid  to  follow  up  an 
accidental  retainer,  from  the  knowledge  he 
has  of  the  g^eral  character  of  the  profession. 
Bapp;f  indeed  is  it  for  this  country,  that  what- 
cfer  interested  divisions   may  characterize 
elkerplacesy  of  which  I  may  have  occasion  to 
speak  to-day;   however  the  counsels  of  tlie 
highest  departments  of  the  state  may  be  oc* 
miBonally  distracted  by  personal  considers- 
tions,  they  never  enter  these  walls  to  disturb 
the  administration  of  justice :  whatever  may 
be  our  public  principles,  or  the  private  habits 
of  wr  hves,  the^  never  cast  even  a  shade 
across  the  path  oi  our  professional  duties. — ^If 
this  be  the  characteristic  even  of  the  bar  of 
an  English  court  of  justice,  what  sacred  im- 
paitiahty  mmy  not  every  man  expect  from  its 
jurots  and  its  bench! 

As,  from  fthe  indulgence  which  the  Court 
was  yesterday  pleased  to  give  to  my  indis- 
posiuon*  this  information  was  not  proceeded 

^  keeping  which  in  his  eye,  a  man  may  hope 
'  to  succeed  in  special  pleading  his  client's 
'  case  within  its  principle,  who  is  destitute  of 
<  the  talent  required  even  to  com{)rehend  the 

*  other  and  higher  merits  of  his  original.  By 
'  those  merits,  it  is  recommended  to  lovers  of 

*  pure  diction,---of  copious  and  animated  de- 


<  scription, — of  lively,  picturesque,  and  fanci- 
'  fill  illustration^ — of  all  that  constitutes,  if 
'  ve  may  so  speak,  the  poetry  of  eloquence, — 
*  all  for  which  we  admue  it,  when  prevented 
'  from  enjoying  its  music  and  its  statuary.'— 
£dinb.  Rev.  vol.  16,  p.  100. 

*  On  the  day  of  the  trial  the  rules  of  the 
Cout  did  not  permit  any  farther  postpone- 
ment; and  Mr.  Erskine  was  so  ill  that  it  is 
remembered  in  Westminster-hall,  he  '  was 
scarcely  able  to  stand  up  to  address  the  iury, 
}ui  vras  without  that  preparation  which  so 
iniportant  an  occasion  demanded:  but  the 
miiKl  often  derives  additional  energy  fh>m 
the  weakness  of  the  body  and  the  necessity 
of  inunediate  exertion  bestows  a  force  beyond 
the  roch  of  long  continued  meditation. 
There  is  an  impetus  in  spontaneous  eloquence 
which  is  fkr  superior  to  a  premeditftted  or 
cfeo  the  beat  written  oration. 


on  when  you  were  attendn^  to  try  it,  it  is 
probableyou  wera  not  altogether  inattentive  to 
what  paMed  at  the  trial  of  the  other  indict- 
ment prosecuted  also  by  the  House  of  Com- 
mons; and  therefore,  without  a  restatement 
of  the  same  principles,  and  a  similar  quota- 
tion of  authorities  to  support  them,  i  need 
only  remind  you  of  the  law  applicable  to  this 
subject,  as  it  was  then  admitted  by  the  attor- 
ney-general, in  concession  to  my  propositions, 
and  confirmed  by  the  higher  authority  of  the 
Court,  viz. 

First,  that  every  information  or  indictment 
must  Gontaui  such  a  description  of  the  crime, 
that  the  defendant  may  know  what  crime  it 
is  which  he  is  called  upon  to  answer. 

Secondly,  that  the  jury  may  appear  to  be 
warranted  in  their  conclusion  of  guilty  or  not 
guilty. 

And,  lastly^  that  the  Court  ma^r  see  such 
a  precise  and  definite  transmssion  upon 
the  record,  as  to  be  able  to  apply  the  punish- 
ment which  judicial  discretion  may  dictate,  ot 
which  positive  law  may  infiict. 

It  was  admitted  also  to  follow  as  a  men 
corollary  from  these  propositions,  that  where 
an  information  charges  a  writing  to  be  com-  ^ 
posed  or  published  op  and  concern imo  thb 
Commons  of  Great  Britain,  with  an  intent 
to  bring  that  bodv  into  scandal  and  disgrace 
with  the  public,  the  author  cannot  be  brought 
within  the  scope  of  such  a  charge,  unless  the 
jury,  on  examination  and  comparison  of  the 
whole  matter  written  or  published,  shall  be 
satisfied  that  the  particular  passages  charged 
as  crimiiud,  when  explained  by  the  context, 
and  considered  as  part  of  out  entire  work^  w€re 
meant  and  intended  by  the  author  to  vilify 
the  House  of  Commons  at  a  body^  and  were 
written  of  and  concerning  them  in  PABLtA- 

If  ENT  ASSEMBLED. 

These  principles  bein^  settled,  we  are  now 
to  see  what  the  present  mformation  is. 
It  charges  that  the  defendant,  *  imlawfuTly, 
wickedly,  and  nudiciously  devising,  con- 
triving, and  intending  to  asperse,  scandalize, 
and  vilify  the  Commons  of  Great  Britain  in 
parliament  assen^bled;  and  most  wickedlv 
and  audaciously  to  represent  their  proceed- 
ings as  corrupt  and  lu^ust,  and  to  make  it 
beueved  and  thought,  as  if  the  Commons  of 
Great  Britain  in  parliament  assembled  were 
a  most  wicked,  tyrannical,  base,  and  corrupt 
set  of  persons,  and  to  bring  tiiem  into  dis- 
grace with  the  public' — ^the  defendant  pub- 
hshed-^Whatf-^Not  those  latter  ends  of 
sentences  which  the  attomey-eeneral  has  read 
from  his  brief,  as  if  they  ha^  followed  one 
another  in  order  in  this  book; — not  those 
scraps  and  tails  of  passages  which  are  patched 
together  upon  this  recora^  and  pronounced' in 
one  breath,  as  if  they  existed  without  inter- 
mediate matter  in  the  same  page,  and  without 
context  any  where.— JNb — ^This  is  not  the  ato- 
cusation,  ^eti  mutilated  as  it  is :  for  the  in- 
formation charges,  that,  with  intention  to 
^ijy  the  House  ^  Vomnons,  the  defendaDt 
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published  the  Whole  book,  de$K:ribing  it  on  the  | 
record  by  its  title :  *  A  Review  of  tlie  pnnci{>al ; 

*  Charges  against  Warren  Hastings,  esq  ,  late  I 

*  Governor  General  of  BengaJ ;'  in  whichf 
amongtt  other  things,  the  nnUtcr  particularly 
$elected  is  to  be  found.  Your  inquiry,  there- 
fore, is  not  confined  to  whether  the  defendant 
published  those  selected  parts  of  it ;  and  whe- 
ther, looking  at  them  as  they  are  distorted  by 
the  information,  they  carry  in  fair  construc- 
tion the  sense  and  meaning  which  the  inmi- 
endos  put  upon  them ;  but  whether  the  au- 
thor of  the  entire  vDork — I  say  the  author, 
since,  if  he  could  defend  himself,  the  pub- 
lisher unquestionably  can,— whether  the 
AUTHOR  wrote  the  volume  which  I  hold  in  my 
hand,  as  a  free,  manly,  hon&fide  disquisition 
•of  criminal  charges  against  his  fellow-citizen, 
or  whether  the  long  eloquent  discussion  of 
them,  which  fills  so  many  pages^  was  a  mere 
cloak  and  cover  for  the  introduction  of  the 
supposed  scandal  imputed  to  the  selected  pa$- 
'sages  ;  the  mind  of  tne  writer  all  along  being 
intent  on  traducing  the  House  of  Commons, 
and  not  on  fairly  answering  their  charges 
against  Mr.  Hastings  ? 

This,  gentlemen,  is  the  principal  matter  for 
your  consideration ;  and  therefore,  if  afler  you 
shall  have  taken  the  book  itself  into  the 
dtamber  which  will  be  provided  for  you,  and 
shall  have  read  the  whole  of  it  with  impartial 
attention ; — if,  after  the  performance  of  this 
duty^  you  can  return  here,  and  with  clear  con- 
sciences pronounce  upon  your  oaths  that  the 
impression  made  upon  you  by  these  pa^s  is, 
that  the  author  wrote  them  with  the  wicked, 
seditious,  and  corrupt  intentions  charged  bv 
the  information ; — you  have  then  my  fiill 
permission  to  find  the  defendant  euilty :  but 
if,  on  the  other  hand,  the  generad  tenour  of 
the  composition  shall  impress  you  with  re- 
spect for  the  author,  ana  point  him  chU  to 
you  as  a  man  mistaken  perhaps  himself,  but 
not  seeking  to  deceive  others : — if  every  line 
of  the  work  shall  present  to  you  an  intelligent 
animated  mind,  clowine  with  a  Christian 
compassion  towards  a  feUow  man  whom  he 
believed  to  be  innocent,  and  with  a  patriot 
zeal  for  the  liberty  of  his  country,  which  he 
considered  as  wounded  through  tne  sides  of 
an  oppressed  fellow-citizen;— if  <Au  shall  be 
the  impression  on  your  consciences  and  un- 
derstandings, when  you  are  called  upon  to 
deliver  your  verdict;  then  hear  firom  me, 
that  you  not  only  work  private  injustice,  but 
break  up  the  press  of  England,  and  surrender 
her  rights  ana  liberties  for  ever,  if  you  con- 
vict the  defendant. 

Gentlemen,  to  enable  you  to  form  a  true 
judgment  of  the  meaning  of  this  book,  and  of 
the  intention  of  its  author,  and  to  expose  the 
miserable  juggle  that  is  played  olf  in  the  in- 
formation, by  the  combination  of  sentences, 
which  in  the  work  itself  have  no  bearing 
upon  one  another — I  will  first  give  you  the 
publication  as  it  is  charged  upon  the  record 
and  presented  by  the  attorney-general  in  open- 

§ 


ing  the  case  for  the  Crown :  and  I  will  then 
by  reading  the  inteijacent  matter  which  is 
studiously  Kept  out  of  view,  convince  you  of 
its  true  iuterpretation. 

The  informarion,  beginning  with  the  first 
page  of  the  book,  charges  as  a  libel  upon  the 
House  of  Commons,  the  following  sentence : 
'  The  House  of  Commons  has  now  given  its 
*'  final  decision  with  re^rd  to  the  merits  and 
'  demerits  of  Mr.  Hastings.    The  grand  in- 

<  quest  of  England  have  delivered  their 
'  charges,  and  preferred  their  impeachment ; 

<  their  allegations    are    referred  to   proof; 

*  and  firom  the  appeal  to  the  collective  wis* 
'  dom  and  justice  of  the  nation  in  the  supreme 

*  tribunal  of  the  kingdom,  the  question  comes 
*•  to  be  determined,  whether  Mr.  Hastings  he 

*  guilty  or  not  guiUy  V 

It  b  but  fair  however  to  admily  that  this 
first  sentence,  which  the  most  ingeaioas  ma- 
lice cannot  torture  into  a  criminal  coostrac- 
tion,  is  charged  by  the  taformation  lather  as 
liitroductory  to  what  is  made  to  follow  it,  than 
as  bbellous  in  itsdf  ;  for  the  attorney-graeral, 
from  this  introductory  passage  in  Uie  fint 
P^S^y  goes  on  at  a  leap  to  page  ihirteemtk, 
and  reads  almost  without  a  stop  aa  if  it  im- 
mediately followed  the  other — this  sentence : 
'  What  credit  can  we  give  to  multiplied  and 
^accumuktted  charges,    when  we  find  that 

*  they  originate  fipom  misrepresentation  and 
^  falsehood?' 

From  these  two  passages  thus  standing  to« 
gether,  without  the  inUrvenient  matter  w3ucU 
occupies  thirtetn  page$^  one  would  ima^e^ 
that  instead  of  investigating  the  probabili^ 
or  improbability  of  the  guilt  imputed  to  Mr. 
Hastings; — instead  of  carefully  examining 
the  charges  of  the  Commons,  and  the  de- 
fence of  them  which  had  been  delivered  be- 
fore them,  or  which  was  preparing  for  the 
Lords ;  the  author  had  immeaiately,  and  in 
a  moment  after  stating  the  mere  fisct  of  the 
impeachment,  decided  that  the  act  of  the 
Commons  originated  from  misrepresentation 
and  falsehood. 

Gentlemen,  in  the  same  manner  a  veil  is 
cast  over  all  that  is  written  in  the  next  seven 
poges :  for  knowing  that  the  context  would 
nelp  to  the  true  construction,  not  only  of  the 
passages  charged  before,  but  of  those  in  the 
sequel  of  this  information;  the  attorney-ge- 
neral, aware  that  it  would  convince  every  man 
who  read  it  that  there  was  no  intention  in 
the  author  to  calumniate  the  House  of  Com- 
mons, passes  over,  by  another  leap,  to  vage 
twenty;  and  in  the  same  manner,  without 
drawing  his  breath,  and  as  it*  it  directly  fol- 
lowed the  two  former  sentences  in  the  first 
and  thirteenth  pages,  reads  from  pa^e  twen* 
tieth — *'  An  impeachment  of  error  m  judg- 

*  nient  with  regard  to  the  quantum  of  a  fine, 

*  and  for  an  intention  that  never  was  exe- 
'  cuted,  and  never  known  to  the  offending^ 

*  party,  characterizes  a  tribunal  of  inquisition 
'  rather  than  a  court  of  parliament.' 

From  this  passage,  by  another  vault,  ha 
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leaps  over  one-^nd4kirty  pages  more,  to  page 
ffty-<me :  where  he  reads  the  following  sen- 
tence, which  he  mainly  re  lies  on,  ana  upon 
which  I  shall  by-and-by  trouble  you  with 
some  observations :  ^  Thirteen  of  them  passed 
'  in  the  House  of  Commons,  not  only  without 
'  inTesligKtion,  but  without  being  read ;  and 

*  the  voles  were  |^ven  without  inquiry,  argu- 

*  meaat,  or  conviction.  A  majority  had  deter- 
< mined  to  impeach;  opposite  parties  met 
'each  other,  and  *jottUd  in  the  darky  to 
<  perplex  the  political  drama  and  bring  the 
'  nero  to  a  tragic  catastrophe.* 

From  thenoe,  deriving  new  vigour  from 
every  exertion,  he  makes  his  last  grand  stride 
aoer  firty^cur  pages  more,  almost  to  the  end 
of  the  book,  charging  a  sentence  in  the  ninety- 
fifth  page. 

So  that  out  of  a  volume  of  one  hundred  and 
ten  pagesj  the  defendant  is  only  charged  with 
a  few  scattered  fragments  of  sentences  picked 
out  a€  three  or  four. — Out  of  a  work  consist- 
ing of  about  two  thousand  Jive  hundred  and 
thirty  lines  of  manly,  spirited  eloquence,  only 
forty  or^fifty  Unes  are  culled  from  different 
parts  of  It,  and  artfolly  put  together,  so  as  to 
rear  up  a  libel  out  of  a  false  context,  by  a 
suppos^  connexion  of  sentences  with  one 
another,  which  are  not  only  entirely  in<le- 
penden^  but  which,  when  compared  with 
their  antecedents,  bear  a  totally  different 
oonstruction. — In  this  manner,  the  greatest 
works  upon  government,  the  most  excellent 
books  or  science,  the  sacred  scriptures  them- 
selves, might  be  distorted  into  libels  by  for- 
saking the  general  context  and  hangmg  a 
meanmg  upon  selected  parts : — thus,  u  in  the 
text  put  by  Algernon  Sidney  ;*  *  The  fool  has 
'  saia  in  his  heart,  there  is  no  God ;'  the 
attorney- general,  on  the  principle  of  the  pre- 
sent proceeding  against  this  pamphlet,  mi^ht 
indict  the  publisher  of  the  Bible  for  blaspnc- 
mousiy  denying  the  existence  of  heaven,  in 
printing  *  There  is  no  God,* — ^These  words 
alone,  without  the  context,  would  be  selected 
by  the  information,  and  the  Bible,  like  this 
book,  woidd  be  underscored  to  meet  it;  nor 
couki  the  defendant  in  such  a  case  have  any 
possible  defence,  unless  the  jury  were  per- 
mitted to  see,  BY  THE  BOOK  ITSELF,  that  the 
verse,  instead  of  denying  the  existence  of  the 
divinity,  only  imputed  Uiat  imagination  to  a 
IboL* 

Gentlemen,  having  now  gone  through  the 
attorney-general's  reading,  the  book  shall 
piesently  come  forward  and  speak  for  itself. 
— ^But  l>efore  I  can  venture  to  la^  it  before 
ycu,  it  is  proper  to  call  your  attention  to  how 
matters  stooa  at  the  time  of  its  publication : 
vrithout  which  the  author's  meaning  and  in- 
tention cannot  possibly  be  understock. 

The  Commons  of  Great  Britain,  in  parlia- 

•  See  Vol.  IX,  p.  868. 

f  This  amiment  was  also  used  by  Mr. 
Enkine  in  the  case  of  the  dean  of  St.  Asaph, 
Mie  voL  SI,  pp.  964. 1003. 
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ment  assembled,  had  accused  Mr.  Hastings, 
as  eovernor-general  of  Bengal,  of  high  crimes 
ano    misdemeanors;    and  their  jurisdiction 
for  that  high  purpose  of  national  justice,  was 
unquestionably  competent ;   but  it  is  proper 
you  should  know  the  nature  of  this  inquisi- 
torial capacity.— The  Commons,  in  voting  an 
impeachment,  may  be  compared  to  a  grand 
jury   finding  a  bill  of  inoictment  for    the 
crown :  neither  the  oue  nor  the  other  can  be 
supposed  to  proceed,  but  upon  the  matter 
which  is  brought  before  them ;    neither  of 
them  can  find  guilt  without  accusation,  nor 
the  truth  of  accusation  without  evidence. — 
When  therefore  we  speak  of  the  accuser  or  ac^ 
cusers  of  a  pehon  indicted  for  any  crime,  al- 
though the  gnmd  jury  are  the  acaisers  inform^ 
by  giving  effect  to  the  accusation;   yet  in 
common  parlance  we  do  not  consider  thetn  as 
the  responsible  authors  of  the  prosecution. 
If  I  were  to  write  of  a  most  wicked  indict- 
ment, found  against  an  innocent  man,  which 
was  preparing  for  trial,  nobody  who  read  it 
woula  conceive  that  I  meant  to  stigmatize  the 
grand  jury  tliat  found  the  bill ;   but  it  would 
be  inquired  immediately,  who  was  the  prose- 
cutor, and  who  were  the  witnesses  on  the 
back  of  it  ?  In  the  same  manner  I  mean  to 
contend,  that  if  this  book  is  read  with  only 
common  attention,  the  whole  scope  of  it  will 
be  discovered  to  be  this :  that,  in  the  opinion- 
of  the  author,  Mr.  Hastings  had  been  accused 
of  mal-administration  in  India,  from  the  heat 
and  spleen  of  political  divisions  in  parliament, 
and  not  from  any  zeal  for  national  honour  or 
justice :  that  the  impeachment  did  not  origi- 
nate from  government,  but  from  a  faction 
banded  against  it,  which,  by  misrepresenta- 
tion and  violence,  had  fastened  it  on  an  un- 
willing House  of  Commons:    that,  prepos- 
sessed with  this  sentiment  (which,  however 
unfounded,  makes  no  part  of  the  present  bu* 
siness,  since  the  publisner  is  not  caUed  before 
you  for  defaming  individual  members  of  tho 
Commons,  but  Tor  a  contempt  of  the  Com- 
mons as  a  body),   the  author  pursues  the. 
charges  article  by   article; — enters  into   a 
warm  and  animated  vindication  of  Mr.  Hast- 
ings, by  regular  answers  to  each  of  them; 
and  that,  as  far  as  the  mind  and  soul  of  a  man 
can  be  visible,  I  might  almost  say  embodied 
in  jiis  writings,  his  intention  throughout  the 
whole  volume  appears  to  have  been  to  charse 
with  injustice  the  private  accusers  of  Mr. 
Hastings,  and  not  the  House  of  Commons  as 
a  body^  which  undoubtedlv  rather  reluctantly 
gave  way  to,  than  heartily  adopted,  the  im- 
peachment.   This  will  be  found  to  be  the' 
palpable  scope  of  the  book ;  and  no  man  who 
can  read  English,  and  who  at  the  same  time 
will  have  the  candour  and  common  sense  to 
take  up  his  impressions  from  what  is  written 
in  it,  instead  ot  brinsing  his  own  along  with 
him  to  the  reading  of  it,  can  possibly  undeiv* 
stand  it  otherwise. 

But  it  may  be  said^  that  admitting  thb  to 
be  the  scope  and  design  of  the  tuihor,  what 
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right  had  he  to  canvass  the  merits  of  as  accu-  1 
satioB  upon  the  records  of  the  Commons; 
more  especially  while  it  was  in  the  course  of 
Jegal  procedure?  This,  I  confess,  might  have 
been  a  serious  ouesticn ;  but  the  Commons, 
usprosecuton  ojthu  infbrmatitmy  seem  to  have 
waived  or  forfeited  their  right  to  ask  it.  Be- 
fore tliey  sent  the  attomey-oeneral  into  this 
place,  to  punish  the  publication  of  answers  to 
their  charges,  they  should  have  recollected 
that  their  own  want  of  circiunspection  in  the 
rountenance  of  their  privileges,  and  in  the 
protection  of  persons  accused  before  them, 
nad  nven  to  the  public  the  charges  themsdvesy 
whico-shduld  have  been  confined  to  their  own 
JaumaL — The  course  and  practice  of  parlia- 
ment might  warrant  the  printing  of  them  for 
the  use  of  Uieir  own  members ;  out  there  the 
publication  should  have  stopoed,  and  all 
farther  progress  been  resisted  oy  authority. 
If  they  were  resolved  to  consider  answers  to 
their  charges  as  a  contempt  of  their  privileges, 
and  to  pimish  the  publication  of  them  by  such 
severe  prosecutions,  it  would  have  well  be- 
come them  to  have  begun  first  with  those 
printers  who,  by  publishmg  the  charges  them- 
selves throughout  the  whole  kingdom,  or 
rather  througnout  the  whole  civili^  world, 
were  anticipating  the  passions  and  judgments 
of  the  public  against  a  subject  of  Englaud 
upon  his  trial,  so  as  to  make  the  publication 
ot  ansnen  to  them  not  merely  a  privilege, 
but  a  debt  and  duty  to  humanity  and  justice. 
The  Commons  of  Great  Britom  claimed  and 
exercised  the  privilege  of  questioning  the  in- 
nocence of  Mr.  Hastings  by  their  impeach- 
ment ;  but  as,  however  questioned,  it  was  still 
to  be  presumed  and  protected,  until  guilt  was 
ettablished  by  a  judgment,  JE£e  whom  tkey 
had  accused  had  an  equal  claim  upon  their 
justice,  to  ^ard  him  from  prejudice  and  mis- 
representation until  the  hour  of  trial. 

Had  the  Commons  therefore  bv  the  exer- 
cise of  their  high,  necessary,  and  legal  privi- 
l^es,  kept  the  public  aloof  from  all  canvass 
or  their  proceedmgs,  by  an  early  punisAiment 
of  printers,  who,  without  reserve  or  secrecy, 
baa  sent  out  the  charges  into  the  world  from  a 
thousand  presses  in  every  form  of  publica- 
tion, they  would  have  then  stood  upon  ground 
to-day,  from  whence  no  argument  of  policy  or 
justice  could  have  reraov^  them;  because 
nothihg  can  be  more  incompatible  with  either, 
than  appeals  to  the  many  upon  subjects  of  ju< 
dicature,  which  by  common  eonsent  a  few  are 
appointed  to  det^mine,  and  which  roust  be 
determined  by  facts  and  principles,  which  the 
multitude  have  neither  leisure  nor  knowledge 
to  investigate. — But  then  let  it  be  remem- 
bered, that  it  is  for  those  who  have  the  autho- 
rity to  accuse  and  punish,  to  set  the  example 
of^  and  to  enforce  this  reserve,  which  is  so 
necessary  for  the  ends  of  justice.  Courts  of 
kw  therefore  in  England  never  endure  the 
publication  of  their  records;  and  a  prosecutor 
indictment  would  be  attached  for  nich  a 
> ;  and  upon  the  same  principle  a 


defendant  would  be  punished  for  anticipating^ 
tlie  justice  of  his  country  by  the  publication^ 
of  his  defence,  the  public  being  no  party  to 
it,  until  the  tribunal  appointed  for  its  deter- 
mination  be  open  for  its  decision. 

Gentlemen,  you  have  a  right  to  take  judicial 
notice  of  these  matters,  without  the  proof  or 
them  by  witnesses ;  for  jurors  may  not  only^ 
without  evidence,  found  their  verdicts  on  facts 
that  are  notorious,  but  upon  what  the^  know 
privately  themselves^  after  revealing  it  upon 
oath  to  one  another;  and  therefore  you  are 
always  to  remember,  that  this  book  was* 
written  when  the  charges  against  Mr.  Hast- 
ines,  to  which  it  is  an  answer^  were,  to  the  know-' 
ledge  of  the  Commons  (for  we  cannot  presume 
our  watchmen  to  have  been  asleep),  publicly 
hawked  about  in  every  pamphlet,  magazine^ 
and  newspaper  in  the  kingdom. — You  well 
know  with  what  a  curious  appetite  these 
charges  were  devoured  by  the  whole  public, 
interesting  as  they  were,  not  only  firom  their 
importance,  but  trom  the  merit  of  their  com- 

EDsition;  certainly  not  so  intended  by  the 
onourable  and  excellent  composer  *  to  op- 
press the  accused,  but  because  the  commonest 
subjects  swell  into  eloquence  under  the  toucli 
of  his  sublime  genius.  Thus  by  the  remiss- 
ness of  the  Commons,  who  are  now  the  prose-' 
cutors  of  this  information^  a  subject  of  £n^; 
land  who  was  hot  even  chai^d  with  contu- 
macious resistance  to  authonty,  much  les&  a 
proclaimed  outlaw,  and  therefore  fully  enti- 
tled to  every  security  which  the  customs  and 
statutes  of  the  kingdom  hold  out  for  the  pro- 
tection of  British  liberty,  saw  himself  pierced 
with  the  arrows  of  tiiousands  and  ten  thousands 
of  libels. 
GenUemen,  \  ere  I  venture  to  lay  the  book 


*  Edmund  Burke. 

•(■  The  skilful  arrangement  and  application 
of  every  circumstance  connected  with  his 
case,  which  indeed  are  observable  in  all  Mr. 
Erskine's  speeches,  have  in  the  present  in* 
stance  given  rise  to  the  following  observa- 
tions: 
<  He  thus  introduces  his  audience  to  a 
striking  view  of  the  grand  trial  in  West- 
minster-hall,— not  for  the  sake  of  making 
fine  sentences,  or  of  adorning  his  speech  with 
a  beautiful  description, — for  the  speeches  of 
this  great  advocate  may  be  searched  through 
by  the  most  craf\y  special  pleader,  from  be- 
gmning  to  end,  and  no  one  instance  of  such 
useless  ornament  will  be  found, — but  for  the 
solid  and  important  purpose  of  interesting 
his  hearers  in  the  situation  of  Mr.  Hastings, 
and  of  his  defender,  the  author  of  the  pam- 
phlet,—of  leading  the  mind  to  view  the 
Prisoner  as  an  oppressed  man,  overwhelmed 
y  the  weight  of  parliamentary  resentment, 
and  ready  to  be  crushed,  in  the  face  of  the 
country,  by  the  verjr  forms  and  solemnities 
of  liis  trials — of  insinuating  that  jthe  pam- 
phlet only  ventures  to  say  something  in  de- 
fence of  this  unhappy  person  ;*-and,  that  ia 
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before  jou,  it  must  be  yet  farther  remembered 
(ibr  the  &ct  b  equally  notorious),  that  under 
tbese  inauspicious  circumstances  the  trial  of 
Mr.  Hastings  at  the  bar  of  the  lords  had  ac- 
tually Commenced  long  before  its  publication. 
There  the  most  au^st  and  striking  spec- 
tacle was  daily  exhibited,  which  the  world 
ever  witnessed.    A  vast  stage  of  justice  was 
cmted,    awftil     from   its   high    authoritv, 
splendid  from  its  illustrious  dignity*  venerable 
^m  the  learning  and  wisdom  of  its  judges, 
captivating  and  affecting  from  tlie  mientv 
concourse  of  all  ranks  and  conditions  which 
daily  flocked  into  it  as  into  a  theatre  of  plea- 
sure;^ there,  when  the  whole  public  mind 
was  at  once  awed  and  softened  to  the  in>pres- 
sion  of  eveiT  human  afiection,  there  ap- 
pored,  day  aUer  day,  one  after  another,  men 
of  the  most  {powerful  and  exalted  talents, 
tdipsine  by  their  accusing  eloquence  the  most 
Doasted  narangues  of  antiquity; — rousing  the 
pride  of  national  resentment  by  the  boldest 
invectives  against  broken  faith  and  violated 
treaties,  and  shaking  the  bosom  with  alternate 
j»tj  and  horror  by  tnc  most  glowing  pictures 
of  insulted  nature  and  humanity ; — ever  ani- 
mated and  energetic,  from  the  love  of  fame, 
which  is  the  inherent  passion  of  genius; — 
firm  and  indefatigable,  from  a  strong  prepos- 
session of  the  justice  of  their  cause. 

Gentlemen,  when  the  author  sat  down  to 
write  the  book  now  before  you,  all  this  ter- 
rible, unceasing,  exhauatless  artillery  of  warm 
zeal,  matchless  vigour  of  understanding,  con- 
suming and  devouring  eloquence,  united  with 
the  highest  dignity,  was  daily,  and  without 
prospect  of  conclusion,  pourins  forth  upon 
one  private  unprotected  man,  wno  was  bound 
to  hear  it,  in  the  face  of  the  whole  people  of 
England,  with  reverential  submission  and 
silence. — ^I  do  not  complain  of  this  as  I  did  of 
the  publication  of  the  charges,  because  it  is 
what  the  law  allowed  and  sanctioned  in  the 
course  of  a  public  trial ;  but  when  it  is  re- 
membered toat  we  are  not  angels,  but  weak 
iidlible  men,  and  that  even  the  noble  judges 
of  that  high  tribunal  are  clothed  beneath 
their  ermines  with  the  common  infirmities  of 
man's  nature^  it  will  bring  us  all  to  a  proper 
temper  for  considering  the  book  itself,  which 
will  in  a  few  moments  be  laid  before  you. 
But  first,  let  me  once  more  remind  you,  that 
it  was  under  all  these  circumstances,  and 
amidst  the  blaze  of  passion  and  prejudice 
which  the  scene  I  have  been  endeavouring 
^tly  to  describe  to  you  might  be  supposed 
likely  to  produce,  that  the  author,  whose 
name  I  will  now  give  to  you,  sat  down  to 
compose  the  book  which  is  prosecuted  to-day 
asaubd. 

*  such  an  unequal  contest,  an  Engtish  jury 
'  may  well  excuse  a  little  intemperance  in  thie 
'  lai^uage  of  such  a  generous  and  almost 

*  hopeless  defence.'  Ed.  Rev.  Vol.  XVI.  p.  110. 

*  The  impeachment  was  carried  on  in  the 
peat  hall  or  Westmiaster. 


The  history  of  it  is  very  short  and  natural. 

The  reverend  Mr.  Logan,  minister  of  the 
Gospel  at  Leilh,  in  Scotland,  a  clergyman  of 
the  purest  morals,  and,  as  you  will  see  by-and- 
by,  of  very  superior  talents,  well  acquaintcfl 
with  the  human  character,  and  knowing  tlie 
difficulty  of  bringing  back  public  opinion  after 
it  is  settled  on  any  subject,  took  a  warm,  un- 
hought,  unsolicited  interest  in  the  situation 
of  Mr.  Hastings,  and  determined,  if  possible, 
to  arrest  and  suspend  the  public  judgment 
concerning  him.*— He  felt  for  the  situation 
of  a  fellow  citizen  exposed  to  a  trial  which, 
whether  right  or  wrong,  is  undoubtedly  a  se- 
vere one ; — a  trial,  certainly  not  confined  to  a 
tew  criminal  acts  like  those  we  are  accustomed 
to,  but  comprehending  the  transactions  of  a 
whole  life,  and  the  complicated  policies  of  nu- 
merous and  distant  nations ; — a  trial,  which 
had  neither  visible  limits  to  its  duration, 
bounds  to  its  expense,  nor  circumscribed  com- 
pass for  the  grasp  of  memory  or  understand- 
ing;— ^a  trial,  which  had  therefore  broken 
loose  from  the  common  forms  of  decision,  and 
had  become  the  universal  topic  of  discussion 
in  the  world,  superseding  not  only  every  other 
£pve  pursuit,  out  every  fashionable  dissipa- 
tion. 

Gentlemen,  the  question  you  have  there* 
fore  to  try  upon  all  this  matter  is  extremely 
simple. — It  IS  neither  more  nor  less  than  this. 
— At  a  time  when  the  charges  against  Mr. 
Hastings  were,  by  the  implied  consent  of  the 

*  Mr.  Logan  died  on  the  35th  of  Decern* 
ber  1788,  nearly  a  year  before  this  trial  took 
place ;  besides  tne  pamphlet  in  question,  he 
appears  tu  have  been  tnc  author  of  various 
tracts.  Prefixed  to  his  '  Sermons'— edition  of 
1810, — will  be  found  some  account  of  his  life 
and  writings,  from  which  I  have  extracted  a 
passage  not  inapplicable  to  the  present  case : 

''  Tne  following  curious  fact  is  related  by 
Dr.  Bisset  in  his  History  of  the  Heign  of 
George  the  Third.  *The  late  Mr.  Lo^an/ 
says  he,  '  well  known  for  his  literary  efiorta^ 
and  author  of  a  most  masterly  defence  of 
Mr.  Hastings,  went  that  day  (the  day  which 
the  eloquence  of  Sheridan  had  rendered  so 
memorable)  to  the  House  of  Commons  pre* 
possessed  for  the  accused  and  acainst  his  ac« 
cusers ;  at  the  expiration  of  the  first  hour 
of  Mr.  Sheridan's  speech,  he  said  to  a  friend, 
all  this  is  declamation  without  proof;  when 
the  second  was  finished,  this  is  a  mast  von- 
derful  oration  ;  at  the  third,  Mr.  Hastings 
acted  most  unjustifiably ;  at  the  fburtli,  Mr, 
Hastings  is  a  most  atrocious  criminal ;  and  at 
last,  of  all  monsters  of  iniquity  the  most  atro» 
cious  is  Warren  Hastings,  This  I  was  told 
by  Mr.  Peter  Stewart,  proprietor  of  the  Oracle 
who  was  present.'  Tnis  fact  does  not  afifect 
the  merits  of  the  cause,  but  it  is  ceitainly  an 
evidence  of  the  susceptibility  of  Logan's  feeU 
in^,  and  a  pleasing  tribute  to  the  eloquence 
of  the  Speaker."  Account  of  I/>gan's  life ; 
SermonS;  P'*VIJ,  note. 
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Commons,  in  every  biand  and  on  every  table ; 
— when  by  tneir  managers,  the  lightning  of 
eloquence  was  incessantly  consuming  him, 
and  Hashing  in  the  eyes  of  the  public ; — when 
every  man  was  with  perfect  impunity  saying, 
and  writing,  and  publishing  just  what  he 
pleased  of  me  supposed  plunuerer  and  devas- 
tator of  nations ;  would  it  have  been  criminal 
an  Mr,  Hastings  himself  Xo  have  reminded  the 
public  that  he  was  a  native  of  this  free  land, 
entitled  to  the  common  protection  of  her  jus- 
tice, and  that  he  had  a  defence  in  his  turn  to 
oft'er  to  them,  the  outlines  of  which  he  im- 
plored them  in  the  mean  time  to  receive  as 
an  antidote  to  the  unlimited  and  unpunished 
poison  in  circulation  against  him  ? — This  is, 
without  colour  or  exaggeration,  the  true  ques- 
tion you  are  to  decide ;  because  I  assert,  with- 
out the  hazard  of  contradiction,  that  if  Mr. 
Hastings  himself  could  have  stood  justified  or 
excused  in  your  eyes  for  publishing  this 
volume  in  his  own  defence,  the  author,  if  he 
wrote  it  bona  fide  to  defend  him,  must  stand 
equally  excused  and  justified ;  and  if  the  au- 
thor be  justified,  the  publisher  cannot  be 
criminal,  unless  you  had  evidence  that  it  was 
published  by  him  with*  a  different  spirit  and 
intention  from  those  in  which  it  was  written. 
-—The  question  therefore  is  correctly  what  I 
just  now  stated  it  to  be :  could  Mr.  Hastings 
have  been  condemned  to  infamy  for  writing 
this  book  ? 

Gentlemen,  I  tremble  with  indignation,  to 
be  driven  to  put  such  a  question  in  England. 
— Shall  it  be  endured,  that  a  subject  of  this 
country  (instead  of  bein^  arraigned  and  tried 
for  some  single  act  in  ner  ordinary  courts, 
V'here  the  accusation,  as  soon  at  least  as  it  is 
made  public,  is  followed  within  a  few  hours 
by  the  decision)  may  be  impeached  by  the 
Commons  for  the  transactions  of  twenty  years, 
— ^that  the  accusation  shall  spread  as  wide  as 
the  region  of  letters, — that  the  accused  shall 
stand,  day  after  day,  and  vear  after  year,  as  a 
spectacle  before  tfie  public,  which  shall  be 
kept  in  a  perpetual  state  of  inflammation 
against  him ;  yet  that  he  shall  not,  without 
the'  severest  penalties,  be  permitted  to  sub- 
mit anv  thing  to  the  judgment  of  mankind 
in  his  defence  ?  If  this  be  law  (which  it  is  for 
you  to-day  to  decide),  such  a  man  has  mo 
TRIAL ;  this  great  hall,  built  by  our  fathers 
for  English  justice,  is  no  longer  a  court,  but 
an  altar; — and  an  Englishman,  instead  of 
being  judged  in  it  by  God  and  his  country, 

is  A  VICTIM  AND  A  SACRIFICE. 

You  will  carefully  remember,  that  I  am  not 
presuming  to  question  either  the  right  or  the 
duty  of  the  Commons  of  Great  Britain  to 
impeach;  neither  am  I  arraigning  the  pro- 
priety of  their  selecting,  as  they  have  done, 
the  most  extraordinary  persons  for  ability 
which  the  age  has  produced,  to  manage  their 
impeachment.  Much  less  am  I  censuring 
the  managers  themselves,  charged  with  the 
conduct  oi  it  be  lore  the  Lords,  who  were 
undoubtedly  bound,    by  their  duty  to  tlie 


House  and  to  the  public,  to  expatiate  unun 
the  crimes  of  the  person  whom  they  nad 
accused.    None  of  these  points  are  ques- 
tioned by  me,  nor  are  in  this  place  question* 
able.      I    only  desire   to   have  it  decided, 
whether,  if  the  Commons,  when   national 
expediency  happens  to  call  in  their  judgment 
for  an  impeachment,  shall,  instead  of  keeping 
it  on  their  own  records,  and  carrying  it  with 
due  solemnity  to  the  Peers  for  trial,  permit  it 
without  censure  and  punishment  to  be  sold 
like  a  common  newspaper  in  the  shop  of  my 
client,  so  crowded  with  their  own  members, 
that  no  plain  man,  without  privilege  of  par- 
liament; can  hope  even  for  a  signt  of  the 
fire  in  a  winter's  day;— -every  man  buying 
it, — reading  it, — and  commenting  upon  it ; — 
the  gentleman  himself  who  is  uie  object  of 
it,  or  his  friend  in  his  absence,  may  no^ 
without   stepping   beyond   the   bounds     of 
English  freedom,  put  a  copy  of  what  is  thus 
pubhshed  into  his  pocket,  and  send  back  to 
the  very  same  shop  for  publication  a  bond 
fide,  rational,  able  answer  to  it,  in  order  that 
the  bane  and  antidote  may  circidate  together, 
and  the  public  be  kept  straight  till  the  day 
of  decision. — If  you  think,  gentlemen,  that 
this  common  duty  of  self-preservation,  in  the 
accused  himself,  which  nature  writes  as  a 
law  upon  the  hearts  of  even  sav^es  and 
brutes,  is  nevertheless  too  hish  a  privilege 
to  be  enjoyed  by  an  impeachea  and  sufifering 
Englishman ; — or  if  you  think  it  beyond  the 
offices  of  humanity  and  justice,  when  brought 
home  to  the  hand  of  a  brother  or  a  friend, 
you  will  say  so  by  your  verdict  of  guiltt — 
the  decision  will  Inen  be  yours;  and  the  con- 
solation mine,  that  I  laboured  to  avert  it     A 
very  small  part  of  the  misery  which  will 
follow  from  it,  is  likely  to  light  upon  me  ; — 
the  rest  will  be  divided  amongst  yourselves 
and  your  children. 

Gentlemen,  I  observe  plainly,  and  with 
infinite  satisfaction,  that  you  are  shocked 
and  offended  at  my  even  supposing  it  pos- 
sible you  should  pronounce  sucn  a  detestable 
judgment ;  and  tnat  you  only  require  of  me 
to  make  out  to  your  satisfaction  (as  I  pro^ 
mised)  that  the  real  scope  and  object  of  this 
book  is  a  bond  fide  defence  of  Mr.  Hastings, 
and  not  a  cloak  and  cover  for  ftandal  on  the 
House  of  Commons.  I  engage  to  do  this,  and 
I  engage  for  nothing  more.  I  shall  make  an 
open  manly  defence ;  I  mean  to  torture  no 
expressions  firom  their  natural  constructions  ; 
to  dispute  no  innuendos  on  the  record,  should 
any  of  them  have  a  fair  application ;  nor  to 
conceal  from  your  notice  any  unguarded 
intemperate  expressions  which  may  perhaps 
be  found  to  chequer  the  vigorous  and  ani- 
mated career  of  the  work.  Such  a  conduct 
might,  by  accident,  shelter  the  defendant, 
but  it  would  be  the  surrender  of  the  veiy 
principle  on  which  alone  the  liberty  of  the 
Enelish  press  can  stand ;  and  I  shall  never 
derend  any  man  from  a  temporary  imprison- 
ment, by  the  permanent  loss  of  my  own 
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liberty,  and  the  ruin  of  my  country.  I  mean 
thcrmre  to  submit  to  you,  that  though  you 
should  find  a  few  lines  in '  page  thirteen,  or 
twenty-one.;  a  few  more  in  )iage  fifty-one, 
and  some  others  in  other  places ;  containing 
expressions  bearing  on  the  House  of  Com- 
mons, even  as  a  body,  which,  if  written  as 
independent  paragraphs  by  themselves,  would 
be  indefensible  Ubels,  yet  that  you  have  a 
right  to  pass  them  over  in  judgment,  pro- 
vMed  the  substance  clearly  appears  to  be  a 
hand  fide  conclusion,  arising  from  the  honest 
investigatioa  of  a  subject  which  it  was  lawful 
to  investigate ;  and  the  questionable  expres- 
sions, the  visible  effusion  of  a  zealous  temper, 
engaged  in  an  honourable  and  le^l  pursuit. 
Affcr  this  preparation  I  am  not  airaia  to  lay 
the  book  in  its  genuine  state  before  you« 

The  pamphlet  begins  thus:  'The  House 
^  of  Commons  has  now  given  its  final  decision 
'  with  regard  to  the  merits  and  demerits 
<  of  Mr.  liastings.    The   grand   inquest   of 

*  England  have  delivered  their  charges,  and 
'  preferred  their  impeachment ;  their  allega- 

*  tions  are  referred  to  proof;  and  from  the 
**  appeal  to  the  collective  wisdom  and  justice 
'  of  the  nation  in  the  supreme  tribunal  of  the 
^  kingdom  the  question  comes  to  be  detcr- 
'  mined,  whether  Mr.  Hastings  he  guilty  or 

*  Mf  guUly  r 

Now  it',  immediately  af\er  what  I  have 
just  read  to  you  (which  is  the  first  part 
charged  by  the  information),  the  author  had 
saidy    *  Will  accusations   built   on   such   a 

*  baseless  fabric^  prepossess   the  pubhc   in 

*  favour  of  the  impeachment  f  What  credit 

*  can  we  give  to  multiplied  and  accumu- 
'hted  charges  when  we  find  that  they 
'  origiinate  from  misrepresentation  and  false- 

*  bood  ?'  every  man  would  have  been  justified 
in  pronouncing  that  he  was  attackmg  the 
House  of  Commons,  because  the  groundless 
accusations  noticed  in  the  second  sentence, 
could  have  no  reference  but  to  the  House 
itself  mentioned  by  name  in  the  first  and  only 
Gentence  which  preceded  it. 

But,  gentlemen,  to  your  astonishment,  I 
will  now  read  what  intervenes  between  these 
two  pasiages ;  from  which  vou  will  see, 
beyond  a  possibility  of  doubt,  that  the  author 
never  meant  to  calumniate  the  House  of 
ComfnoBs,  but  to  sa^  that  the  accusation 
of  Mr.  Hastings  before  the  whole  House 
grew  out  of  a  Committee  qf  Secrecy  established 
some  years  before,  and  was  afterwards 
brocighl  forward  b^  the  spleen  of  private 
enemies,  and  a  faction  in  the  government. 
This  will  appear,  not  only  from  the  gram- 
matical construction  of  the  words,  but  from 
what  is  better  than  words, — from  the  mean- 
ing which  a  person  writing  as  a  friend  of 
Mr.  Hastings  must  be  supposed  to  have 
intended  to  convey.  Why  should  such  a 
friend  attack  the  House  of  Comfnons  ?  Will 
any  man  gravely  tell  me  that  the  House  of 
Commons,  ns  a  body,  ever  wished  to  impeach 
Ur.  Hastily  ?-  Do  we  not  all  know  that  they 


constantly  hung  back  from  it,  and  hardly 
knew  where  they  were,  or  what  to  do,  when 
they  found  themselves  entangled  with  iX} 
My  learned  friend  the  attorney-general  is  a 
member  of  this  assembly ;  perhaps  he  may 
tell  you  bv-andby  what  hl  thought  of  it,  and 
whether  lie  ever  marked  any  (Bbposition  in 
the  majority  of  the  Commons  hostile  to  Mr. 
Hastings.  But  why  should  I  distress  my 
firiend  by  the  question  ?  the  liict  is  sufficiently 
notorious;  and  what  I  am  soing  to  read 
from  the  book  itself  (which  is  left  out  in  the 
information),  is  too  plain  for  controversy. 

*  Whatever  may  be  the  event  of  the  im- 
'  peachment,  the   proper  exercise    of  sucli 

*  power  is  a  valuable  privilege  of  the  British 
'  constitution,  a  formidable  guardian  of  the 

*  public  liberty,  and  the  dignity  of  the  na- 

*  tion.**    *  The  only  danger  is,  that  from  the 

*  influence  of  faction,  and  the  ance  which  is 


Judgment 

Here  is  the  clue  to  the  whole  pamphlet.-— 
The  author  trusts  to  and  respects  the  House 
of  Commons,  but  is  afraid  their  mature  and 
just  examination  may  be  disturbed  by  fact  ion, 
Now,  does  he  mean  government,  by  faction  ? 
— Does  he  mean  the  majority  of  tne  Com- 
mons, by  faction  ^— Will  the  House,  which  is 
the  prosecutor  here,  sanction  that  application 
of  tne  phrase ;— or  will  the  attorney-general 
admit  the  majority  to  be  the  true  innuendo  of 
faction  f — I  wish  he  would : — I  should  then 
have  gained  something  at  least  by  this  extra* 
ordinary  debate ;  but  I  have  no  expectation 
of  the  sort :  such  a  concession  would  be  too 
great  a  sacrifice  to  any  prosecution,  at  a  time 
when  every  thing  is  considered  9^  faction  tliat 
disturbs  the  repose  of  the  minister  in  parlia- 
ment. But  indeed,  gentlemen,  some  things 
are  too  plain  for  argument. — The  author  cer« 
tainly  means  my  friends,  who,  whatever  quali- 
fications may  belong  to  them,  must  be  con- 
tented with  the  appellation  of  faction  while 
they  oppose  the  mmister  in  the  House  of 
Commons ; — but  the  House,  having  given  this 
meaning  to  the  phrase  olfaction  for  its  own 
purposes,  cannot  in  decency  change  the  inter- 
pretation, in  onler  to  convict  my  client. — 1 
take  that  to  be  beyond  the  privilege  of  par- 
liament. 

The  same  bearing  upon  individual  members 
of  the  Commons,  and  not  on  the  Commons  as  a 
bodf,  is  obvious  throughout.  Thus,  aficr 
sayins,  in  page  nine,  that  the  East  India  Com- 
pany nad  thanked  Mr.  Hastings  for  his  meri- 
torious services  (which  b  unquestionably 
tme),  he  adds,  *  that  mankind  would  abide  by 
'  their  deliberate  <lecision  rather  t^n  by  the 
'  intemperate  assertion  of  a  Committei.* 

This  he  writes  after  the  impeachment  was 
found  by  the  Commons  at  large ;  but  he  takes 
no  account  of  their  prooeeaings;  imputing 

*  Review,  &c.  pp.  3  &  4. 
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the  whole  to  the  original  Committee^  i^  e.  ike 
Committee  of  Secrecy ;  so  called,  I  suppose, 
from  their  being  the  authors  of  twenty  voiumet 
in  folio,  which  will  remain  a  secret  to  all  pos- 
terity, as  nobody  will  ever  read  them. — ^The 
same  construction  is  equally  plain  from  what 
immediately  follows : — ^  1  he  lleport  of  the 
'  Committee  of  Secrecy  also  states,  that  tlie 
^  happiness  of  the  native  inhabitants  of  India 
'  has  oeen  deeply  affected,  their  confidence  in 

*  English  faith  and  lenity  shaken  and  im- 
^  paired,  ahd  the  character  of  this  nation 
^  wantonly  and  wickedly  denied.' 

.  Here  again  you  are  grossly  misled  by  the 
omission  of  nearly  twenty-one  pages — ^for  the 
author,  though  he  is  here  speaking  of  this 
Committee  by  name;  which  brought  forward 
tne  charges  to  the  notice  of  the  UouSe,  and 
which  he  continues  to  do  onward  to  the  next 
select  paragraph;  yet,  by  arbitrarily  sinking 
the  whole  context,  he  is  taken  to  be  speaking 
of  the  House  as  a  body,  when,  in  the  passage 
next  charged  by  the  information,  he  re- 
proaches the  accuters  of  Mr.  Hastings;  al- 
though, so  fer  is  he  from  considering  them  as 
the  llouFe  of  Commons,  that  in  the  very  same 
pi^e  he  speaks  of  the  articles  as  the  charges, 
not  even  of  the  Committee,  but  of  Mr.  Burke 
alone,  the  most  active  and  intelligent  member 
of  tlmt  body,  havine  been  circulated  in  India 
by  a  relation  of  mat  gentleman : — *  The 
'  char|ps  of  Mr.  Burke  have  been  carried  to 

*  Calcutta,  and  carefull}[  circulated  in  India.* 

Now,  if  we  were' considering  these  passages 
of  the  work  as  calumniating  a  body  of  gen- 
tlemen, many  of  whom  I  must  be  supposed 
highly  to  respect,  or  as  reflecting  upon  my 
worthy  friend  whose  name  I  have  mentioned, 
it  would  give  rise  to  a  totally  different  in- 
quiry, which  it  is  neither  my  duty  nor  yours 
to  agitate;  but  surely  the  more  that  consi- 
deration obtrudes  itself  upon  us,  the  more 
clearly  it  dem«islrates  that  the  author's  whole 
direction  was  against  the  individual  accusers  of 
Mr.  Hastings,  and  not  against  the  House  of 
Commons,  which  merely  trusted  to  the  matter 
ihey  had  collected. 

Although,  from  a  cauUon  which  my  situa- 
tion dictates  as  representing  another,  I  have 
thought  it  my  duty  thus  to  point  out  to  you 
the  real  intention  of  the  autlior  as  it  appears 
by  the  daxT  construction  of  the  work,  yet  I 
protest,  that  in  mv  own  apprehension  it  is 
very  immaterial,  whether  he  speaks  of  the 
Committee  or  of  the  Housf.,  provided  you  shall 
think  the  whole  volume  a  bond  fide  defence  of 
Mr«  Hastings.-*-This  is  the  great  point  I  am, 
by  all  my  observations,  endeavouring  to 
establish,  and  which  I  think  no  man  who 
reads  the  following  short  passages  can  doubt. 
Very  intelligent  persons  have  indeed  consider- 
ed them,  if  founded  in  facts,  to  render  every 
other  amplification  tmnecessarv.  The  first  of 
them  is  as  follows ;— '  It  was  known,  at  that 
'  time,  that  Mr  Hastings  had  not  only  de- 
'  scended  from  a  pubhc  to  a  private  station, 
*  but  that  he  was  persecuted  with  accusations 
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'  and    impeachments.     But  none  of  these 

■  *  tuffering  millions  have  sent  their  complaints 

'  to  thb  country  :  not  a  sigh  nor  a  groan  has 

*  been  wafted  from  India  to  Britain.    On  the 

*  contrary,  testimonies  the  most  honourable 
^  to  the  character  and  merit  of  Mr.  Hastings, 
'  have  been  transmitted  by  those  very  princes 

*  whom  he  has  been  supposed  to  have  loaded 

*  with  the  deepest  injuries.'* 

Here,  gentlemen,  we  must  be  permitted  to 
pause  together  a  little;  for  in  examining 
whether  these  pages  were  written  as  an 
honest  answer  to  tne  charges  of  the  Conh- 
nions,  or  as  a  prostituted  d^ence  of  a  noto^ 
ri6us  criminal,  whom  the -writer  believed  to 
be  ^ilty,  truth  becomes  material  at  every  step  / 
for  if  in  any  instunce  he  be  detected  of  a 
wilful  mbrepresentation,  he  is  no  longer  aa 
object  of  your  attention 

Will  the  attorney-general  proceed  then  ta 
detect  the  hypocrisy  of  our  author,  by  giving 
us  some  detail  of  the  proofs  by  which  these 
personal  enormities  have  been  established, 
and  with  which  the  writer  must  be  supposed 
to  have  been  acquainted  ?  I  ask  this  as  the 
defender  of  Mr.  Stockdale,  not  of  Mr.  Hast- 
ings with  whom  I  have  no  concern.  I  am 
sorry  indeed  to  be  obKsed  so  often  to  repeat 
this  protest ;  but  I  really  feel  myself  embar* 
rassed  with  those  repeated  coincidences  of 
defence  which  thicken  on  me  as  I  advance^ 
and  which  were,  no  doubt,  overlooked  by  the 
Commons  when  they  directed  this  interlocu- 
tory inquiry  into  his  conduct. — I  ask  then,  as 
counsel  for  Mr.  StockdaUf  whether,  when  a 
great  state  cruninal  is  brought  for  justice  at 
an  immense  expense  to  the  public,  accused  of 
the  most  oppressive  cnielties,  and  charged 
with  the  robbery  of  princes  and  the  destruc- 
tion of  nations, — it  is  not  open  to  any  one  to 
ask.  Who  are  hb  accusers?  What  are  the 
sources  and  the  authorities  of  these  shocking 
complaints? — Where  are  the  ambassadors  or 
memorials  of  those  princes  whose  revenues  he 
has  plundered? — Where  are  the  witnesses  for 
those  unhappy  men  in  whose  persons  the 
rights  of  humanity  have  been  violated?— > 
How  deeply  buried  is  the  blood  of  the  inno- 
cent, that  it  does  not  rise  up  in  retributive 
judgment  to  confound  the  guilty?  These 
surely  are  questions  which,  when  a  fellow- 
citizen  is  upon  a  long,  painfid,  and  expensive 
trial,  humanity  has  a  right  to  propose;  which 
the  plain  sense  of  the  most  unlettered  man 
may  be  expected  to  dictate,  and  which  all 
histoiy  must  provoke  from  the  more  enlight- 
ened. When  Cicero,  before  the  great  trU 
bunal  of  Rome,  impeached  Verres  of  similar 
cruelties  and  depredations  in  her  provinoes^ 
the  Roman  people  were  not  left  to  sucli  in- 

Suiri^.— All  Sicily  surrounded  the  Forum^ 
enianding  justice  upon  her  plunderer  and 
spoiler,  with  tears  ana  imprecations. — It  was 
not  by  the  eloquence  of  the  orator,  but  b)f  the 
cries  and  tears  of  the  miserable,  that  Cicero 

♦  «  Review,**  &c.  p.  13, 
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wevaJled  in  thsit  illustrious  cause. — ^Veeres 
ned  from  the  oaths  of  his  accusers  and  their 
witnesses,  and  not  from  the  voice  of  Tully. 
To  preserve  the  fame  of  his  eloquence,  he 
ccnnposed  his  five  celebrated  speeches,  but 
they  were  never  delivered  agsdnst  the  crimi- 
Hdly  because  he  had  fled  from  the  city,  ap- 
palled with  the  sight  of  the  persecuted  and 
the  oppressed.  It  may  be  said,  that  the 
cases  of  Sicily  and  India  are  widely  different ; 
perhaps  they  maybe; — ^whether  they  are  or 
not  is  foreign  to  my  purpose. — ^I  am  not 
bound  to  deny  the  possibihty  of  answers  to 
such  questions;  I  am  only  vindicating  the 
right  to  ask  them. 

Gentlemen,  the  author  in  the  other  passage 
which  I  marked  out  to  your  attention  goes 
oo  thus  : — *  Sir  John  Macpherson,  and  lord 
'ComwaUis,  his  successors  in  office,  have 

*  aven  the  same  voluntary  tribute  of  appro- 

*  ration  to  his  measures  as  governor-general 

*  of  India.    A  letter  from  the  former,  dated 

*  the  JOth  of  August,  1786,  gives  the  following 
'  account  of  our  dominions  in  Asia:  ''  The 
'  native  inhabitants  of  this  kingdom  are  the 
'happiest  and  best  protected  subjects  in 
'India:  our  native  allies  and  tnbutaries 
'confide  in  our  protection;  the  country 
'  powers  are  aspiring  to  the  friendship  of  the 

*  English :  and  fix)m  the  king  of  Tidore, 
'  towards  New  Guinea,  to  Timur  Shaw,  on 
'  the  banks  of  the  Indus,  there  is  not  a  state 
'  that  has  not  lately  given  us  proofs  of  confi- 

*  dcnce  and  respect."'  • 

StiU  pursuing  the  same  test  of  sincerity,  let 
ns  examine  this  defensive  allegation. 

Will  the  attorney-general  say  that  he  does 
not  believe  such  a  letter  from  sir  John  Mac- 
pherson ever  existed?    No; — for  he  knows 
that  it  is  as  authentic  as  any  document  from 
India  upon  the  table  of  the  House  of  Com- 
mons.— What  then  b  the  letter  ?    The  native 
inbabitants  of  this  kingdom,  says  sir  John 
Macpherson  (writing  from  the  very  spot),  are 
the  nappicst  and  best  protected  subjects  in 
India,  &c.  &c.  &c.    The  inhabitants  of  this 
,  kingdom  I'^Of  what  kingdom  f — Of  the  very 
kingdom  which  Mr.  Hastings  had  just  re- 
turned from  governing  for  thirteen  years,  and 
fiir  tbe  mis-government  and  desolation  of 
which,  he  stands  every  day  as  a  criminal,  or 
rather  as  a  spectacle,  before  us.     This  is 
matter  for   serious  reflection,  and  fiiUy  en- 
titled the  author  to  put  the  quebtion  which 
Immediatelv  follows :  *  Does  tliis  authentic 
'  account  of  the  administration  of  Mr.  Ilast- 
'ings,  and  of  the  state  of  India,   corres- 
'  spend  with  the  gloomy  picture  of  despotism 
'  and   despair    drawn   by  the  Committee  of 

*  Secrecy  V 

Had  that  picture  been  even  drawn  by  the 
House  of  Commons  itself,  he  would  have 
been  fully  justified  in  asking  this  question ; 
but  you  obsert e  it  has  no  bearing  on  it  ;*- 
the  last  words  not  only  entbrely  destroy  that 

*  "  Review,"  &c.  p.  12. 


interpretation,  but  also  the  meaain^  of  the' 
very  next  passage,  which  is  selectea  by  |he* 
information  as  criminal,  vijr.  '  What  credit 

<  can  we  give  to  multiplied  and  accumulated 
'  charges^  when  we  find  that  thev  originate 
'  from  misrepresentation  and  falsehood?'* 

This  passage,  which  is  charged  as  a  libel* 
on  the  Commons,  when  thus  compared  with 
its  immediate  antecedent,  can  bear  but  000 
construction.  It  is  impossible  to  contend 
that  it  charges  miteepresentalion  on  the 
House  that  found  the  impeachment,  but 
upon  the  Committee  of  Secrecv  vjeX  before  ad- 
verted to,  who  were  supposed  to  have  selected 
the  matter,  and  brougnt  it  be&re  the  whole 
House  for  judgment. 

I  do  not  mean,  as  I  have  oflen  told  yoti,  to 
vindicate  any  calumny  on  that  honourable 
Committee,  or  upon  any  individual  of  it,  any 
more  than  upon  the  Commons  at  large;—* 
BUT  TflE  Defendant  is  not  chaeged  ar 
THIS  Information  with  ant  such  offences. 

Let  me  here  pause  once  more  to  ssk  you, 
whether  the  book  in  its  genuine  state,  as  far 
as  we  have  advanced  in  it,  makes  the  same 
impression  on  your  minds  now,  as  when  it 
was  first  read  to  you  in  detached  passagas; 
and  whether,  if  I  were  to  tear  on  the  first 
part  of  it  wmch  I  hold  in  my  hand,  and  give 
It  to  you  as  an  entire  work,  the  first  and  last 
passages  which  have  been  selected  as  libels 
on  the  Commons,  would  now  appear  to  be  so, 
when  blended  with  the  inteijacent  parts.  I 
do  not  ask  your  answer.— I  shall  have  it  in 
your  verdict  The  question  is  only  put  to 
direct  your  attention  in  pursuing  tne  re^ 
mainder  of  the  volume  to  this  main  point,-** 
IS  it  an  honest  serious  defence  ? — For 
this  purpose,  and  as  an  example  for  all  others,  I 
will  reaid  the  author's  entire  answer  to  the  first 
article  of  charge  concerning  Cheit  Sing,  the 
zemindar  of  Benares,  and  leave  it  to  your 
impartial  judgments  to  determine,  whether  it 
be  a  mere  cloak  and  cover  for  the  slander 
imputed  by  the  information  to  the  concluding 
sentence  of  it,  which  is  the  only  part  attarked  t 
or  whether,  on  the  contrary,  that  conchi«on 
itself,  when  embodied  with  what  goes  before 
it,  does  not  stand  explained  and  justified  } 

*  The  first  article^  of  impeachment,'  (conti- 
nues our  author,  p.  13),  '  is  concerning  Cheit 
'  Sing,  the  zemindar  of  Benares.  Bulwant 
'  Sing,  the  father  of  this  raiah,  was  merely  an 

*  Aumily  or  farmer  and  collector  of  the  reve- 
'  nues  for  Sujah  ul  Dowlah,  nal)ob  of  Oude, 

*  and  vizir  of  the  Mo^ul  empire.    When,  on 

*  the  decease  of  his  father^  Cheit  Sin«;  was 
^  confirmed  in  the  office  of  collector  for  the 

*  vizir,  he  paid  200,000  pounds  as  a  gift  ot 

*  nuzzeranan,  and  an  additional  rent  of  80,000 
^  pounds  per  annum. 

'  As  the  father  was  no  more  than  an  Aumil, 

*  the  son  succeeded  only  to  his  rights  and  pre- 

*  tensions.    But  b^  a  sunnud  granted  to  him 

<  by  the  nabob  Sujah  Dowlah  in  September 

♦  "  Review/'  &c.  p.  13. 
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lT7S>  through  the  infliiencc  of  Mr.  Hastings, 
he  acquired  a  legal  title  to  property  in  the 
land,  and  was  raised  from  the  ofnce  of  aumil 
to  the  rank  of  zemindar.  About  four  years 
after  the  death  of  Bulwant  Sing,  the  gover- 
nor-general and  council  of  Bcnp;al  obtained 
the  sovereignty  paramount  of  the  ])rovince 
of  Benares.  On  the  transfer  of  this  sove- 
reignty the  governor  and  council  proposed  a 
new  grant  to  Cheit  Sing,  confirmmg  his 
former  privileges,  and  conferring  upon  him 
the  addition  of  the  sovereign  rights  of  the 
Mint,  and  the  powers  of  criminal  justice 
with  regard  to  lite  and  death.  lie  was  then 
reco^ised  by  the  Company  as  one  of  their 
zetnmdars ;  a  tributary  subject,  or  feudatory 
vassal,  of  the  British  empire  in  Indostan. 
The  feudal  system,  which  was  formerly  sup- 
posed to  be  peculiar  to  our  Gothic  ancestors, 
has  always  prevailed  in  the  east.  In  every 
description  of  that  form  of  government,  not- 
withstanding accidental  variations,  there  are 
two  associations  expressed  or  understood ; 
one  for  internal  security,  the  other  for  ex- 
ternal defence.  The  king  or  nabob  confers 
protection  on  the  feudatory  baron  as  tribu- 
tary prince,  on  condition  of  an  annual  reve- 
nue in  the  time  of  peace,  and  of  military  ser- 
vice, partly  commutable  for  money,  in  the 
time  of  war.  The  feudal  incidents  in  the 
middle  ages  in  Europe,  the  line  paid  to  the 
superior  on  marriage^  zMrdship,  relifj]  &c. 
correspond  to  the  annual  trioute  in  Asia. 
Militaiy  service  in  war,  and  extraordinary 
aids  in  the  event  of  extraordinary  emergen- 
cies, were  common  to  both  * 

*  '  Notwithstanding  this  analogv-,  the  pow- 
ers and  privileges  of  a  zemindar  have  never 
been  so  well  ascertained  and  defined  as  those 
of  a  baron  in  the  feudal  ages.  Though  the 
office  has  usually  descended  to  the  posterity 
of  the  zemindar,  under  the  ceremony  of  fine 
and  investiture,  a  material  decrease  in  the 
cultivation,  or  decline  in  the  population  of 
the  district,  has  sometimes  been  considered 
as  a  sround  to  dispossess  him.  When  ze- 
minoars  have  tailea  in  their  engagements  to 
the  state,  though  not  to  the  extent  to  justify 
expulsion,  supervisors  have  been  often  sent 
into  the  zemindaries,  who  have  farmed  out 
the  lands,  and  exercised  authority  under  the 
Duannee  laws,  independent  of  the  zemindar. 
These  circumstances  strongly  mark  their 
def^endence  on  the  nabob.  About  a  year 
after  the  departure  of  Mr.  Hastings  from  In- 
dia, the  question  concerning  the  rights  of 
zemindars  was  agitated  at  great  lengUi  in 
Calcutta;  and  after  the  fullest  and  most  ac- 
curate investigation  the  governor-general 
and  council  gave  it  as  their  deliberate  opi- 
nion to  the  court  of  directors,  that  the  pro- 
perty of  the  soil  is  not  in  the  zemindar  but 
m  the  government;  and  that  a  zemindar  is 
merely  an  officer  of  government  appointed 
to  collect  its  revenues.  Cheit  Sing  under- 
stood liimself  to  stand  in  thb  pre<ScaineBt. 


'  When  the  governor-general  of  Bengal,  in 
'  1778,  made  an  extraordinary  demand  on  the 

*  zemindar  of  Benares  for  five  lacks  of  rupees, 
'  the  British  empire,  in  that  part  of  the  world, 
'  was  surrounded  with  enemies  which  threa- 
'  tened  its  destruction.  In  1779,  a  general 
'  confederacy  was  formed  among  the  great 
'  powers  of  indostan  for  the  expulsion  ot  tiie 
'  English  from  their  Asiatic  dominions.  At 
'  this  crisis  the  expectation  of  a  French  arma- 

*  ment  augmented  the  general  calamities  of 
'  the  country.    Mr.  Hastings  is  charged  by 

*  the  committee  with  making  his  first  demand 
'  under  the  false  pretence  tnat  hostilities  had 

*  commenced  with  Fhince.  Such  an  insidious 
'  attempt  to  pervert  a  meritorious  action  into 
'  a  crime  is  new — even  in  the  history  of  im-- 

*  peach roenta.  On  the  7th  of  July  1778,  Mr. 
'  Hastings  received  private  intelligence  fronk 
'  an  English  merchant  at  Cairo,  that  war  luul 

*  been  declared  by  Great  Britain  on  the  23rd 
^  of  March,  and  by  France  on  the  30th  of 

*  April.  Upon  this  intelligence,  considered 
'  as  authentic,  it  was  determined  to  attack  all 
'  the  French  settlements  in  India.  The  in- 
'  formation  was  afterwards  found  to  be  pre- 
'  mature ;  but  in  the  latter  end  of  August  a 
'  secret  dispatch  was  received  fi'om  England, 
'  authorizing  and  appointing  Mr.  Hastings  to 

*  take  the  measures  which  he  had  already 
^  adopted  in  the  preceding  month.  The  di- 
'  rectors  and  the  board  of  control  have  ez- 
'  pressed  their  approbation  of  this  transaction, 

*  ny  liberally  rewarding   Mr.  Baldwyn,  the 

<  merchant,  for  sending  the  earliest  intelii* 

*  gence  he  could  procure  to  Bengal.  It  was 
'  tzco  da^B  after  Mr.  Hastings's  information  of 
'  the  French  war,  that  he  formed  the  resolu- 
'  tion  of  exacting  the  five  lacks  of  rupees  from 
'  Cheit  Sing,  and  would  have  jnaae  iimUar 

<  exactions  from  all  the  dependencies  of  the 
'  Company  in  India,  had  they  hetn  in  the 
'  same  circumstances.  The  fact  is,  that  the 
'  great  zemindars  of  Bengal  pay  as  much  to 
'  government  as  their  umds  can  afford.— 
'  Cheit  Sing*s  collections  were  above  fifty 

*  lacks,  and  his  rent  not  twenty-four. 
<  The  right  of  calling  for  extraordinary  aids 

'  and  military  service  in  times  of  danger,  being 
'  universally  established  in  India,  as  it  was 
'  formerly  in  Europe  during  the  feudal  times, 
'  the  subsequent  conduct  of  Mr.  Hastings  is 
'  explained  and  vindicated.    The  governor- 

*  general  and  council  of  Bengal  having  made 

*  a  demand  upon  a  tributary  zemindar  for 

*  three  successive  years,  and  that  demand 
'  having  been  resisted  bv  their  vassal,  they 
^  are  justified  in  his  punishment.    The  neces- 

*  sities  of  the  Company  in  consequence  of  the 

*  critical  situation  of  their  affairs  in  1781, 
'  calling  for  a  high  fine,  the  abihty  of  the 

^*  I  am,"  said  he,  on  various  occasions,  "  the 
'  servant  of  the  circar  (government),  and 
'ready  to   obey  your  orders."     The  name 

*  and  office  of  zemindar  is  not  of  HindoO|  but 

*  Mogul  institution.' 
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'  zemindar,  who  possessed  near  two  crores  of 
'  rupees  in  money  and  jewels,  to  pay  the  sum 
'  required ;  his  Iraickwardness  to  comply  with 
'-the  demands  of  his  superiors;  his  disafiec- 

*  tion  to  the  English  interest,  and  desire  of 
'  revolt,  which  even  then  hegan  to  appear, 
'  and  were  afterwards  conspicuous,  fully  jus- 

*  tify  Mr.  Hastings  in  every  subseoiient  step 

*  of'^his  conduct.    In  the  whole  oi  his  pro- 

*  cccdiORs  it  is  manifest  that  he  had  not  early 

*  formea  a  design  hostile  to  the  zemindar,  but 
'  was  regulatcQ  by  events  which  he  could  nei- 

*  ther  foresee  nor  control.    When  the  neces- 

*  sary  measures  which  he  had  taken  for  sup- 

*  pordnoc  the  authority  of  the  Company  by 

*  punbhing  a  refractory  vassal,  were  thwarted 
'  and  defeated  by  the  barbarous  massacre  of 
^  the  British  troops,  and  the  rebellion  of  Cheit 

*  Sin^,  the  appeal  was  made  to  arms,  an  im- 
'  avoidable  revolution  took  place  in  Benares, 
'  and  the  zemindar  became  the  author  of  his 

*  own  destrueibn.' 

Here  follows  the  concludhig  passage,  which 
is  arraigned  by  the  information  : 

*  The  decision  of  the  House  of  Commons 
^  on  this  chargp  against  Mr.  Hastings  is  one 

*  of  the  most  singular  to  be  met  with  in  the 

*  annals  of  parliament.    The  minister,  who 

*  was  followed  by  the  majority,  vindicated  him 
<  in  every  thin^  that  he  hmdone,  and  found 
'  him  blameable  only  for  what  he  intended  to 

*  do;  justified  every  step  of  his  conduct ^  and 
•only  criminated  his  proposed  intention  of 
'  converting  the  crimes  of  the  zemindar  to  the 

*  benefit  ofthe  state,  by  a  fine  of  fifty  lacks  of 

*  rupees.    An  impeachment  of  error  in  judg- 

*  ment  with  regard  to  the  quantum  of  a  fine, 

*  and  for  an  intention  that  never  was  executed, 
'and  never  known  to  the  offending  party, 

'•  characterizes  a  tribunal  of  inquisition  rather 
'  than  a  court  of  parliament.' 

Gentlemen,  I  am  ready  to  admit  that  this 
sentiment  might  have  been  expressed  in  lan- 
guage more  reserved  and  guarded ;  but  you 
will  look  to  the  sentiment  itself,  rather  than 
to  its  dress; — to  the  mind  of  the  writer,  \ind 
not  to  the  bluntness  with  which  he  may  hap- 
pen to  express  it. — It  is  obviously  the  lan- 
guage of  a  warm  man,  engaged  in  the  honest 
defence  of  his  friend,  ana  who  is  brought  to 
what  he  thinks  a  just  conclusion  in  argument, 
which  perhaps  becomes  offensive  in  propor- 
tion to  its  truth. — ^Truth  is  undoubtedly  no 
warrant  for  writing  what  is  reproachful  of  any 
private  man.  If  a  member  of  society  lives 
wUhin  the  law,  then,  if  he  offends,  it  is  against 
God  alone,  and  man  has  nothing  to  do  with 
him ;  and  if  he  transgress  the  laws,  the 
libeller  should  arraign  him  before  them,  in- 
stead of  presuming  to  try  him  himself;  but 
as  to  writings  on  general  suhjectSj  which  are 
not  charged  as  an  infringement  on  the  rights 
of  individuals,  but  as  of  a  seditious  tendency, 
it  is  far  otherwise. — When,  in  the  progress 
either  of  legislation  or  of  nigh  national  jus- 
tice in  parliament,  they  who  are  amenable  to 
no  law  are  supposed  to  have  adopted  through 
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mistake  or  error  a  principle  which,  if  drawn 
into  precedent,  might  be  dangerous  to  the 
public,  I  shall  not  admit  it  to  be  a  libel  in  the 
course  of  a  legal  and  bond  fide  publicationy  to 
state  that  such  a  principle  had  in  fact  been 
adopted. — ^The  people  of  England  are  not  to 
be  kept  in  the  dark,  touching  the  proceedings 
of  their  own  representatives. — Let  us  there- 
fore coolly  examine  this  supposed  offence,  . 
and  see  what  it  amounts  to. 

First,  was  not  the  conduct  of  the  right 
honourable  gentleman,  whose  name  is  here 
mentioned,  exactly  what  it  is  represented  ? — 
Will  the  attorney-general,  who  was  present 
in  the  House  of  Commons,  sa^r  that  it  was 
not? — Did  not  the  minister  vindicate  Mr. 
Hastings  in  what  he  had  done,  and  was  not 
his  consent  to  that  article  of  the  impeach- 
ment founded  on  the  intention  only  or  levy^ 
ing  a  fine  on  the  zemindar  for  the  service  of 
the  state,  beyond  the  quantum  which  he, 
the  minister,  thought  reasonable  ?— What  else 
is  this  but  an  impeachment  of  error  in  judg- 
ment in  the  quantum  of  a  fine } 

So  much  for  the  first  part  of  the  sentence, 
which,  regarding  Mr.  Pitt  only,  is  foreign  to 
our  piu^se;  and  as  to  the  last  part  of  it, 
which  imputes  the  sentiments  ofthe  minister 
to  the  majority  that  followed  him  with  their 
votes  on  the  question,  that  appears  to  me  to 
be  giving  hanosome  credit  to  tne  majority  foi* 
havmg  voted  from  conviction,  and  not  from 
courtesy  to  the  minister. — To  have  Supposed 
otherwise,  I  dare  not  say,  would  have  been  a 
more  natural  libel,  but  it  would  certainly 
have  been  a  greater. — T4ie  sum  and  substance 
therefore  ofthe  paragraph  is  only  this:  that 
an  impeachment  for  error  in  judgment  is  not 
consistent  with  the  theory  or  the  practice 
ofthe  English  governmertt.  So  sajr  I. — I  ,say, 
without  reserve,  speaking  merely  in  the  ab- 
stract, and  not  meaning  to  decide  upon  the 
merits  of  Mr.  Hastings's  cause,  that  an  im- 
peachment for  an  error  in  judgment  is  con- 
trary to  the  whole  spirit  of  English  criminal 
justice,  which,  though  not  binding  on  the 
House  of  Commons,  ought  to  be  a  guide  to  its 
proceedings.  I  say  that  the  extraordinary 
jurisdiction  of  impeachment  ought  never  to 
be  assumed  to  expose  error  or  to  scourge  mis- 
fortune, 9ttt  to  hold  up  a  terrible  example  to 
corruption  and  wilful  abuse  of  authority  by 
extra  legal  pains.— ^If  public  men  are  always 
punished  with  due  severity  when  the  source 
of  their  misconduct  appears  to  have  been 
selfishly  corrupt  and  criminal^  the  public  can 
never  suffer  when  their  errors  are  treated 
with  gentleness.— From  such  protection  to 
the  magistrate,  no  man  can  think  lightly  of 
the  charge  of  magistracy  itself,  when  he  sees, 
by  the  language  of  the  saving  judgment,  that 
the  only  title  to  it  is  an  honest  and  zealous 
intention.  If  at  this  moment,  gentlemen,  or 
indeed  in  any  other  in  the  whole  course  of 
our  history,  the  people  of  England  were  to . 
call  upon  every  man  in  this  impeaching  House 
of  Commons,  who  had  given  his  voice  on 
T 
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public  questions,  or  acted  in  authority  civil  or 
military,  to  answer  for  the  issues  of  our  coun- 
cils and  our  wars,  and  if  honest  single  inten- 
tions for  the  public  service  were  refused  as 
answers  to  impeachments,  we  should  have 
many  relations  to  mourn  for,  and  many 
friends  to  deplore.  For  my  own  part,  gen* 
tlemen,  I  feel,  I  hope,  for  my  country  as 
much  as  any  man  who  inhabits  it;  mit  I 
would  rather  see  it  fall^  and  be  buried  in  its 
roins,  than  lend  my  voice  to  wound  any  mi- 
nister, or  other  responsible  oerson,  however 
unfortunate,  who  had  fairly  followed  the  lights 
of  his  understanding  and  the  dictates  of  his 
conscience  for  its  preservation. 

Gentlemen,  this  is  no  theory  of  ihine;  it  is 
the  language  of  Enelish  law,  and  the  protec- 
tion which  it  afibros  to  every  man  in  ofiice, 
from  the  highest  to  the  lowest  trust  of  ^ 
vemmeut. — In  no  one  instance  that  can  oe 
named,  foreign  or  domestic,  did  the  court  of 
King's-bench  ever  interpose  its  extraordinary 
jurisdiction,  by  information,  against  any  ma- 
gistrate for  the  widest  departure  from  the 
rule  of  his  duty,  without  the  plainest  and 
clearett  proof  of  corruption. — To  every  such 
amplication,  not  so  supported,  the  constant 
answer  has  been.  Go  to  a  grand  jury  with 
your  complaint. — God  forbid  that  a  magis- 
trate should  suffer  from  an  error  injudgment, 
if  ius  purpose  was  honestly  to  discharge  his 
trust. — ^We  cannot  stop  the  oidinarv  course  of 
justice;  but  wherever  the  Court  has  a  dis- 
cretion, such  a  magistrate  is  entitled  to  its 
protection.  I  appeal  to  the  noble  judge,  and 
to  every  man  who  hears  me,  for  the  truth 
and  universality  of  this  position; — and  it 
would  be  a  strange  solecism  indeed  to  assert, 
tiiat  in  a  case  where  the  supreme  court  uf 
criminal  justice  in  the  nation  would  refuse  to 
interpose  an  extraordinary  though  a  legal 
jurisaiction,  on  the  principle  that  the  ordinary 
execution  of  the  laws  should  never  be  ex- 
ceeded but  for  tlie  punishment  of  malignant 
guilt,  the  Commons,  in  their  higher  capacity, 
growine  out  of  the  same  constitution,  should 
reject  tnat  principle,  and  stretch  them  3'et 
further  b^  a  jurisaiction  still  more  eccentric, 
"-Many  impeachments  have  taken  place, 
because  the  law  could  not  adequalelv  punish 
the  objects  of  them ;  but  who  ever  heard  of 
one  being  set  on  foot  because  the  law  upon 
principle  would  not  punish  them? — Many 
impeachments  have  been  adopted  for  a  higher 
eKunple  than  a  prosecution  m  the  ordinary 
courts,  but  surely  never  for  a  different  ex- 


ample.— The  matter  therefore  in  the  offen-    these  critical  observations^  which  it  has  been 


stve  paragraph  is  not  only  an  indisputable 
truth,  out  a  truth,  in  Uie  propagation  ot  which 
we  are  all  deeply  concerned. 

Whether  Mr.  Hastings,  io  Ibe  particular 
instance,  acted  from  corruption  or  from  zeal 
for  his  employers^  is  what  I  have  nothing  to 
do  with ; — ^it  IS  to  be  decided  in  judgment ; — 
my  duty  stops  with  wishins  him,  as  I  do,  an 
^lonpdrable  deliverance.  Whether  the  mi- 
tuflkter  or  the  Commona  meaat  to  found  this 


article  of  the  impeachment  on  mere  enor 
without  corruption,  is  likewise  foreien  to  the 
purpose. — ^The  author  could  only  ju<^  firon 
what  was  said  and  done  on  the  occasion.— r 
He  only  sought  to  guard  the  principle,  .which 
is  a  common  interes.t,  and  the  rights  of  Ms. 
Hastings  under  it. — He  was  therefore  justified 
in  pubushin^  that  an  impeachment  founded 
on  error  in  judgment  viras  to  all  intants  and 
purposes  illegal,  unconstitutional,  ana  unjust. 
Gentlemen,  it  is  now  time  for  us  to  rctuni 
again  to  the  work  under  examination.  The 


thor  having  discussed  the  whole  of  the  first 
article  through  so  many  pages,  without  evea 
the  imputation  of  an  incorrect  or  intemperate 
expression,  except  in  the  concluding  passage 
(the  meaning  of  which  I  trust  I  nave  ei^ 
plained),  goes  on  with  the  same  earnest  di&. 
position  to  the  discussion  of  the  second 
charee  respecting  the  princesses  of  Oude^ 
whicn  occupies  eighteen  paflj|||  not  one  syV 
lable  of  which  the  attorney- gKral  has  read» 
and  in  which  there  is  not  even  a  glance  at 
the  House  of  Commons. — ^The  whole  of  this 
answer  is  indeed  so  far  from  being  a  mem 
cloak  for  the  introduction  of  slander,  that  I 
aver  it  to  be  one  of  the  most  masterly  pieces 
of  writing  I  ever  read  in  my  life. — ^From 
thence  he  goes  on  to  the  charge  of  contracts 
and  salaries,  which  occupies  five  pages  more, 
in  which  there  i$  not  a  glance  at  the  House  of 
Commons^  nor  a  word  read  by  the  attonuy-go^ 
ncraL — He  afterwards  defends  Mr.  Hastings 
against  the  charges  respecting  the  opium 
contract.  Not  a  glance  at  the  House  of  Con*- 
mons;  not  a  word  by  the  attorney* general; 
and,  in  short,  in  this  manner  he  goes  on  with 
the  others  to  the  end  of  the  book. 

Now  is  it  possible  for  any  human  being  ini 
believe  that  a  man,  having  no  other  inten- 
tion than  to  vilify  the  House  of  Commons 
(as  this  information  chargfs)y  should  yet  keep 
his  mind  thus  fixed  and  settled  as  tlie  needle 
to  the  pole,  upon  the  serious  merits  of  Mr. 
Hastings's  defence,  without  ever  straying 
into  matter  even  questionable^  except  in  the 
two  or  three  selected  parts  out  of  two  or 
three  hundred  pages?— This  b  a  forbearaace 
which  could  not  have  existed,  if  calumnv  and 
detraction  had  been  the  malignant  objects 
which  led  him  to  the  inquiry  and  publica- 
tion.— ^The  whole  fallacy  therefore  arises 
from  holding  up  to  view  a  few  detached  pa^ 
sages,  and  carefully  concealing  the  geiieral 
tenor  of  the  book. 

Having  now  finbhed  most,  if  not  all  of 


my  duty  to  make  upon  this  unfair  mode  of 
prosecution;  it  is  but  a  tribute  of  common 
justice  to  the  attorney-general  (and  which  toy 
personal  reeard  for  him  makes  it  more  plea- 
sant to  pay),  that  none  of  my  coiamentari^ 
reflect  in  tne  most  distant  manner  up<m  him  ; 
nor  upon  the  solicitor  for  the  Crown,  who  sits 
near  me,  who  is  a  person  of  the  most  correct 
honour  ;^fiir  from  it.  The  attorney-general 
having  orders  to  prosecute,  in  consequence  oi 
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address  of  the  House  to  his  majesty,  had 
no  choice  in  the  mode ; — no  means  at  all  of 
J:eepinE  the  prosecutors  before  you  in  counte- 
nance^ but  by  the  course  which  has  been  pur- 
sued;— but  so  far  has  he  been  from  enlisting 
into  the  cause  those  pngudices,  which  it  is 
Bot  difficult  to  slide  into  a  business  originat- 
ing from  such  exalted  authority,  he  has  ho- 
nourably guarded  vou  against  them ; — ^press- 
kag^  indeed  severely  upon  my  client  with  the 
weight  of  his  ability,  but  not  with  the  glare 
nd  trappings  of  his  hieh  office. 

GenUemen,  I  wi^  that  my  strength  would 
oiable  me  to  convince  you  of  the  author's 
singleness  of  intention,  and  of  the  merit  and 
abiu^  of  his  work,  by  reading  the  whole  that 
leBoams  of  it  But  my  voice  is  already  nearly 
CKbausted ; — ^I  am  son^  my  client  should  be 
a  sufierer  by  my  innrmitv.-~-One  passage 
however  is  too  striking  and  important  tobe 
|«5sed  over ;  the  rest  I  must  trust  to  your 
pnvate  examination.  The  author  having 
Shscussed  all  the  charges,  article  by  article, 
■urns  them  all  up  with  this  striking  appeal  to 
kis  readers:  % 

*  The  authentic  statement  of  facts  which 

*  has  been  given,  and  the  arguments  which 

*  have  been  employed,  are,  I  Uiink,  sufficient 

*  to    vindicate   the    character  and   conduct 

*  of  Mr.  Hastings,  even  on  the  maxims  of 

*  European  policy.    When  he  was  appointed 

*  governor-general  of  Bengal,  he  was  invested 
'  with  a  discretionary  power  to  promote  the 

*  interests  of  the  India  company,  and  of  the 

*  Biitish  empire  in  that  quarter  of  the  globe. 

*  The  general  instructions  sent  to  him  from 
'  his  constituents  were, ''  That  in  all  your 

*  deliberatioru  and  retolutionty  you  make  the 
f  jo/ety  and  prosperity  <^  Bengal  your  principal 

*  oMectf  and  fix  your  attention  on  the  security 

*  if  the  po$sessions  and  revenues  of  the  com- 

*  pany/'      His   superior   genius   sometimes 

*  acted  in  the  spirit,  rather  than  complied  with 
'  the  lettei\  of  the  law ;  but  he  discharged  the 

*  trust,  ana  preserved  the  empire  committed 
<  to  his  care,  in  the  same  way,  and  with 
'greater  splendour  and  success  than  any  of 
'his  predecessors  in  office;  his  departure 
'  from  India  was  marked  with  the  lamenta- 
'tions  of  the  natives,  and  the  gratitude  of 
'  his  countrymen ;  and  on  his  return  to  Eng- 

*  land,  he  received  the  cordial  congratulations 
'  of  that  numerous  and  respectable  society^ 
'  whose  interests  he  had  promoted,  and  whose 
'  dominions  he  had  protected  and  extended.'* 

Gentlemen  of  the  jury — If  this  be  a  wilfully 
'fidse  account  of  the  instructions  given  to  Mr. 
Hastings  for  his  government,  and  of  his 
conduct  under  them,  the  author  and  pub- 
lisher of  this  defence  deserve  the  severest 
punishment,  for  a  mercenary  imposition  on 
the  public. — But  if  it  be  true  that  he  was  di- 
rected to  make  the  safety  and  prosperity  of 
Bengal  the  first  object  of  his  attention^  and 
that,  under  his  administration  it  has  been 

•  ^-Ecview/'  &c.  p.  54, 


safe  and  prosperous ; — if  it  be  true  tiiat  the 
security  and  preservation  of  our  possessions 
and  revenues  in  Asia  were  marked  out  to 
him  as  the  great  leadii^  principle  of  his  go- 
vernment,' and  that  Sose  possessions  and 
revenues,  amidst  unexampled  dangers,  have 
been  secured  and  preserved ;  then  a  question 
may  be  unaccountably  mixed  with  your  coxv- 
sideration,  much  beyond  the  consequence  of 
the  present  prosecution,   involving  perhaps 
the  merit  of  the  impeachment  itselt  wliich 
gave  it  birth ; — a  question  which  the  Com- 
mons, as  prosecutors  of  Mr.  Hastings,  should 
in  common  prudence  have  avoided;  unless, 
regretting  the  unwieldy  length  of  their  pro- 
ceedings against  him,  they  wished  to  afford 
him  the  opportunity  of  this  strange  anoma- 
lous defence;  since  although  I  am  neither 
his  counsel,  nor  desire  to  have  any  thing  to 
do  with  his  guilt  or  innocence ;  yet,  in  the 
collateral  derence  of  my  client,  I  am  driven 
to  state  matter  which  may  be  considered  by 
many  as  hostile  to  the  impeachment;  for  if 
our  dependencies   have  been  secured,  and 
their  interests  promoted,  I  am  driven  in  the 
defence  of  my  client  to  remark,  that  it  is 
mad  and  preposterous  to  bring  to  the  stan- 
dard of  justice  and  humanity,  the  exercise  of 
a  dominion  founded  upon  violence  and  tep- 
ror.x-It  may,  and  must  be  true,  that  Mr. 
Hastings  has  repeatedly  offended  against  the 
rights  and  privileges  of  Asiatic  government, 
if  he  was  the  faithfid  deputy  of  a  power 
which  could  not  maintain,  itself  for  an  hour 
without  tramplins  upon  both :— he  may  and 
must  have  onended  against  the  la¥rs  ot  God 
and  nature,  if  he  was  the  faithful  viceroy  of 
an  empire  wrested  in  blood  from  the  people 
to  whom  God  and  nature  had  given  it : — he 
may  and  must  have  preserved  that  unjust 
dominion  over  timorous  and  abject  nations 
by  a  terrifying,  overbearing,  insulting  supe- 
riority, if  he  was  the  faithful  administrator  of 
your  government,  which  having  no  root  in 
consent  or  affection, — no  foundation  in  simi- 
larity of  interests, — nor  support  from  any  ona 
principle  which  cements  men  together  iii 
society,  could  only  be  upheld  by  alternate 
stratagem  and  force.    The  unhappy  people  of 
India,  feeble  and  effeminate  as  they  are  from 
the  soilness  of  their  climate,  and  subdued 
and  broken  as  they  have  been  by  the  knavery 
and  strength  of  civilization,  stiU  occasionally 
start  up  in  all  the  visour  and  intelligence  of 
insulted  nature ; — to  he  governed  at  all,  they 
must  be  governed  with  a  rod  of  iron ;  and 
our  empire  in  the  East  would,  long  since, 
have  been lostto Great  Britain,  if  civil  skill  and 
military  prowess  had  not  united  their  eftbrts 
to  support  an  authority  which  Heaven  never 
gave,  by  means  which  it  never  can  sanction. 

Gentlemen,  I  think  I  can  observe  that  you 
are  touched  with  this  way  of  considering  the 
subject;  and  I  can  account  for  it — I  nave 
not  been  considering  it  through  the  cold 
medium  of  books,  but  have  been  speakine  of 
man  and  hv  nature^  and  of  human  domimon. 
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from  what  I  have  seen  of  them  myself 
aimong^st  reluctant  nations  submitting  to  our 
authority. — I  know  what  they  feel,  and  how 
such  feelings  can  alone  be  repressed. — I  have 
heard  them  in  my  youth  from  a  naked 
savage,  in  the  indignant  character  of  a  prince 
surrounded  by  his  subjects,   addressing  the 

governor  of  a  British  colonv,  holding  a 
undle  of  sticks  in  his  hand,  as  the  notes  of  his 
unlettered  eloquence :  *  Who  is  it  ?*  said  the 
jealous  ruler  over  the  desert,  encroached  upon 
by  the  restless  foot  of  English  adventure — 
^  who  is  it  that  causes  this  river  to  rise  in  the 
^  high  mountains,  and  to  empty  itself  into 
'  the  ocean  ? — Who  is  it  that  causes  to  blow 

*  the  loud  winds  of  winter,  and  that  calms 
^  them  again  in  the  summer? — IVho  is  it  that 

*  rears  up  the  shade  of  those  lofty  forests, 

*  and  blasts  them  with  the  quick  lightning  at 
'  his  pleasure  ? — ^The  same  Being  who  gave 
'  to  you  a  country  on  the  other  side  of  the 

*  waters,  and  gave  ours  to  us ;   and  by  this 

*  title  we  will  defend  it,'  said  the  warrior, 
throwing  down  his  tomohawk  |iPon  the 
ground^  and  raising  the  war-sound  of  his 
nation.  These  are  tne  feelings  of  subjugated 
inan  all  round  the  globe ;  and  depend  upon 
it,  nothing  but  fear  will  control  where  it  is 
vain  to  look  for  affection.* 

These  reflections  are  the  only  antidotes  to 
those  anathemas  of  super-human  eloquence 
which  have  lately  shaken  the  w^ls  that 
surround  us ; — but  of  which  it  unaccountably 
falls  to  my  province,  whether  I  will  or  no,  a 
little  to  stem  the  torrent — by  reminding  you 
that  you  have  a  mighty  sway  in  Asia,  wmch 
cannot  be  maintained  by  the  finer  sympathies 
of  life,  or  the  practice  of  its  charities  and 
affections :  what  will  they  do  for  you  when 
surrounded  by  two  hundred  thousand  men 
with  artillery,  cavalry,  and  elephants,  calling 
upon  you  for  their  dominions  which  yon 
have  robbed  them  of?  Justice  may,  no  doubt, 
in  such  a  case  forbid  the  levying  of  a  fine  to 
pay  a  revolting  soldiery:— a  treatv  may 
Stand  in  the  way  of  increasing  a  tribute  to 
keep  up  the  very  existence  of  the  govern- 
ment ;<-and  delicacy  for  women  may  forbid 
all  entrance  into  a  Zenana  for  money,  what^ 
ever  may  be  the  necessity  for  taking  it. — 
All  these  things  must  ever  be  occurring. — 
But  under  the  pressure  of  such  constant  dif- 
ficulties, so  dangerous  to  national  honour,  it 
might  be  better  perhaps  to  think  of  effectually 
securing  it  altogether,  by  recalling  our  troops 

*  '  He  at  last  envelopes  this  delicate  part 

*  of  his  subject,— Hastings,— India,— the  book 
^  and  all,  in  a  blaze  of  imagery  and  declama- 

*  tion,  which  overpowers  the  understandings 
^  of  his  audience.     We  give  this  wonderml 

*  passage  entire,-— premising  that  the  tradi- 

*  tional  accounts  of  its  effects  are  to  be 
^  credited,  not  even  by  those  who  now  read 
'  it, — if  they  have  iiot  also  experienced  the 
'  witchery  of  this  extraordinary  man's  voice, 
'  eye,  aud  action.'  Ed.  llev.  Vol.  XVI,  p.  114. 


and  our  merchants,  and  abandoning  our 
Oriental  empire.  Until  this  be  done,  neither 
religion  nor  philosoplw  can  be  pressed  very 
far  into  the  aid  of  reformation  and  punish- 
ment.—If  England,  from  a  lust  of  ambitioa 
and  dominion,  will  insist  on  nouiintajiiiiig 
despotic  rule  over  distant  and  hostile  nations, 
beyond  all  comparison  more  numerous  and 
extended  than  herself,  and  gives  commission 
to  her  viceroys  to  govern  them  with  no  other 
instructions  than  to  preserve  them,  and  to 
secure  permanently  their  revenues;  with 
what  cmour  of  consistency  or  reason  caa 
she  place  herself  in  the  moral  chair,  and 
affect  to  be  shocked  at  the  execution  of  her 
own  orders ;  adverting  to  the  exact  measure 
of  wickedness  and  injustice  necessary  to  their 
execution,  and  complaining  onlv  of  the  excess 
as  the  immorality^  considering  ner  authority 
as  a  dispensation  for  breaking  the  commandfs 
of  God,  and  the  breach  of  them  as  only 
punishable  when  contrary  to  the  ordinances 
of  man. 

Such  apr(jceeding,  gentlemen,  begets  serious 
reflections.-^It  would  be  better  perhaps  for  the 
masters  and  the  servants  of  all  such  govern- 
ments,  to  Join  in  supplication,  that  the  great 
Author  ot  violated  humanity  may  not  con* 
found  them  together  in  one  common  judg* 
ment.* 

Gentlemen,  I  find,  as  I  said  before,  I  have 
not  sufficient  strength  to  go  on  with  the  re- 


*  *  In  considering  tljis  passage,'  observes 
the  elegant  and  judicious  writer  whom  I  have 
so  frequently  quoted,  'we  earnestly  entreat  the 
reader,  whoever  he  may  be,  to  reflect  on  the 
moral  of  it,  as  it  bears  on  the  great  question 
of  East  Indian  policy ;  but,  as  far  as  relates 
to  the  character  of  Mr.  Erskine's  eloquence, 
we  would  point  out,  as  the  most  remarkable 
feature  in  it,  that  in  no  one  sentence  is  the 
subject — the  business  in  hand — ^thc  case— <- 
tlie  client — the  verdict,  lost,  sight  of;  and 
that  the  fire  of  that  oratory,  or  rather  that 
rhetoric  (for  it  was  auite  under  discipline^ 
which  was  melting  tne  hearts,  and  dazzling 
the  understandings  of  his  hearers,  had  not 
the  power  to  touch  for  an  instant  the  hard 
head  of  the  Nisi  Pritu  lawyery  from  which 
it  radiated ;  or  to  make  him  swerve,  by  one 
hairbreadth  even,  from  the  minuter  details 
most  befitting  his  purpose,  and  the  alternate 
admissions  and  disavowals  best  adapted  to 
put  his  ease  in  the  safest  position.  This, 
mdeed,  was  the  grand  secret  of  Mr.  Erskine's 
unparalleled  success  at  the  English  bar. 
Without  it,  he  might  have  filled  Westmin* 
ster-hall  with  his  sentences,  and  obtained  a 
reputation  for  eloquence,  somewhat  like 
tiie  fame  of  a  popular  preacher  or  a  dis- 
tinguished actor;— but  his  fortunes — aye, 
and  the  liberties  of  his  country-^are  built 
on  the  matchless  skill  with  .which  he  could 
subdue  the  eenius  of  a  first  rate  orator  to 
the  uses  of  me  most  consummate  advocate 
of  the  age;^£d,  Ben  Vol.  XVI;  p,  116, 
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maining  pauts  of  the  book  .♦ — I  hope,  however, 
that,  notwithstanding  my  omissions,  you  are 
now  completely  satished,  that  whatever  errors 
or  misconceptions  may  have  misled  the  writer 
of  these  pa^es,  the  justification  of  a  person 
-whom  he  Delieved  to  be  innocent,  and  whose 
accusers  had  themselves  appealed  to  tlie 
public,  was  the  single  object  of  his  contem- 
plation. If  I  have  succeeded  in  that  object, 
evenr  purpose  which  I  had  in  addressing  you 
has  been  answered. 

It  only  now  remains  to  remind  you,  that 
another  consideration  has  been  strongly 
pressed  upon  you,  and,  no  doubt,  will  be  m- 
sisted  on  m  reply. — ^You  will  be  told  that  the 
matters  which  I  have  been  justifying  as  legal, 
and  even  meritorious,  have  therefore  not 
been  made  the  subject  of  complaint;  and 
that  whatever  intrinsic  merit  parts  of  the 
book  may  be  supposed  or  even  admitted  to 
possess,  such  merit  can  afford  no  justification 
to  the  selected  passages,  some  of  which, 
even  with  the  context^  carry  the  meaning 
charged  by  the  information,  and  which  are 
indecent  animadversions  on  authority. — To 
this  I  would  answer  (still  protesting  as  I  do 
against  the  application  of  any  one  o?  the  in- 
miendos),  that  if  you  are  firmly  persuaded  of 
the  singleness  and  purity  of  the  author's  in- 
tentions, you  are  not  bound  to  subject  him 
to  infamy  because,  in  the  zealous  career  of  a 
just  and  animated  composition,  he  happens 
to  have  tripped  with  his  pen  into  an  intem- 
perate expression  in  one  or  two  instances  of 
a  long  work. — If  this  severe  duly  were  binding 
/>n  your  consciences,  the  liberty  of  the  press 
would  be  an  empty  sound,  and  no  man  could 
venture  to  write  on  any  subject,  however 
pure  his  purpose,  without  an  attorney  at  one 
elbow,  and  a  counsel  at  the  other. 

TroTSk  mind^  thus  subdued  by  the  terrors 
of  punishment,  there  could  issue  no  works  of 
geniusjo  expand  the  empire  of  human  reason, 
nor  atipmasterly  compositions  on  the  general 
nature  of  government,  by  the  help  of  which, 
the  ereat  common-wealths  of  mankind  have 
founded  their  establishments ;  much  less  an^ 
of  those  useful  applications  of  them  to  cn- 
tical  conjunctures,  b^  which,  from  timtf  to 
time,  our  own  constitution,  by  the  exertion 
of  patriot  citizens,  has  been  brought  back  to 
its    standard. — Under  such  terrors,  all   the 
ereat  lights  of  science  and  civilization  must 
be  extinguished ;   for  men  cannot  communi- 
cate their  firee  thoughts  to  one  another  wi|h  a 
lash  held  over  their  heads.    It  is  the  nature 
9?  every  thing  that  is  great  and  useful,  both 
in  the  animate  and  inanimate  world,  to  be 
wild  and  irregular, — and  we  must  be  content- 
ed to  take  them  with  the  alloys  which  belong 
to  them,  or  live  without  them.— Genius  breaks 
firom  the  fetters  of  criticism,  but  its  wander- 
ings are  sanctioned  by  its  majesty  and  wisdom 

*  Lord  Erskine  was  now  so  ill,  that  he 
could  scarcely  stand  up  while  he  addressed 
the  juiy^ — Note  to  Enkine's  Speeches, 
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wHen  it  advances  in  its  path^ — ^subject  it  to 
the  critic,  and  you  tame  it  into  dulness. — 
Mighty  rivers  break  down  their  banks  in  the 
winter,  sweeping  away  to  death  the  flocks 
which  are  fattened  on  the  soil  that  they  ferti* 
lize  in  the  summer :  the  few  may  be  saved  by 
embankments  from  drowning,  but  the  Hock 
must  perish  for  hunger. — ^Tempests  occa- 
sionally shake  our  dwelUngs  and  dissipate  our 
commerce ;  but  they  scourge  before  them  the 
lazy  elements,  which  without  them  would 
stagnate  into  pestilence.— In  like  manner. 
Lil^rty  herself,  the  last  and  best  gift  of  God 
to  his  creatures,  must  be  taken  just  as  she  is ; 
— ^you  might  pare  her  down  into  bashfiil  re- 
gularity, and  shape  her  into  a  perfect  model 
of  severe  scrupulous  law,  but  she.  would  then, 
be  Liberty  no  longer ;  and  you  must  be  con- 
tent to  die  under  the  lash  of  this  inexorable 
justice  which  you  had  exchanged  for  the  ban- 
ners of  Freedom. 

If  it  be  asked  where  the  line  to  this  indul- 
gence and  impunity  is  to  be  drawn ;  the  an- 
swer is  easy. — ^The  liberty  of  the  press  on 
general  subjects  comprehends  and  implies  as 
much  strict  observance  of  positive  law  as  is 
consistent  with  perfect  purity  of  intention, 
and  equal  and  useful  society ;  and  what  that 
latitude  is,  cannot  be  promulgated  in  the  ab^ 
struct y  but  must  be  judged  of  in  the/^ar/icu/ar 
instance^  and  consequently  upon  this  occa- 
sion must  be  judged  of  by  you,  without 
forming  any  possible  precedent  for  anv  other 
case ; — and  where  can  the  judgment  be  pos- 
sibly so  safe  as  with  the  members  of  that 
society  which  alone  can  suffer,  if  the  writing 
is  calculated  to  do  mischief  to  the  public? 
You  must  therefore  try  the  book  by  that 
criterion,  and  say,  whether  the  publication 
was  premature  and  offensive,  or,  in  other 
words,  whether  the  publisher  was  bound  to 
have  suppressed  it  until  the  put>lic  ear  was 
anticipated  and  abused,  and  every  avenue  to 
the  human  heart  or  understanding  secured 
and  blocked  up  ?  I  see  around  me  those  by 
whom,  by-and-by,  Mr.  Hastings  will  be  most 
ably  and  eloquently  defended;*  but  I  am 
sorry  to  remind  my  friends,  that,  but  for  the 
right  of  suspending  the  public  judgment  con- 
cerning him  till  their  season  of  exertion  comes 
round,  the  tongues  of  angels  would  be  insuf- 
ficient for  the  task. 

Gentlemen,  I  hope  I  have  now  performed 
my  duty  to  my  client — I  sincerely  liope  that 
I  have ;  for,  certainly,  if  ever  there  was  a  man 
pulled  the  other  way  by  his  interests  and  af- 
fections,— if  ever  there  was  a  man  who  should 
have  trembled  at  the  situation  in  which  I  have 
been  placed  on  this  occasion,  it  is  myself, 
who  not  only  love,  honour,  and  respect,  but 
whose  future  hopes  and  preferments  are 
linked  from  ft'ee  cnoice  with  those  who  from 

*  Mr.  Law,  now  lord  Ellenboroughy  Mr. 
Plumer,  now  vice-chancellor,  and  Mr.  Dallas, 
now  one  of  the  judges  of  tlie  court  of  Common 
Pleas, 
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l)ie  mistakes  of  the  author  are  treated  with 
^eat  severity  and  iniustice.— These  are  strong 
letardmeatsi  but  I  have  beenui^ged  onto 
activity  by  consideraUons,  which  can  never 
be  incon^stent  wiUi  honourable  attachments^ 
either  in  the  political  or  social  world, — ^the 
love  of  justice  and  of  liberty,  and  a  zeal  for 
the  constitution  of  my  country,  which  is  the 
inheritance  of  our  posterity,  of  the  public, 
and  of  the  world.  These  are  the  motives 
which  have  animated  me  in  defence  of  this 
person,  who  is  an  entire  stran^r  to  me; — 
whose  shop  I  never  goto; — and  the  author 
of  whose  publication,  as  well  as  Mr.  Hast- 
ings, who  is  the  object  of  it^  I  never  spoke  to 
in  my  life. 

One  word  more,  gentlemen,  and  I  have 
done. — Every  human  tribunal  ought  to  take 
care  to  administer  justice,  as  we  look  here- 
after to  have  justice  administered  to  our- 
selves.—Upon  the  principle  on  which  the 
altomey-jeeneral  prays  sentence  upon  my 
client, — Uod  have  mercy  upon  us ! — Instead 
of  standing  before  him  m  judgment  with  the 
liopesand  consolations  of  Christians,  we  must 
call  upon  the  mountains  to  cover  us;  for 
which  of  us  can  present,  for  omniscient  exa- 
mination, a  pure,  unspotted,  and  faultless 
course?  But!  humbly  expect  that  the  bene- 
volent Author  of  our  being  will  judge  us  as  I 
iiave  been  pointing  out  for  your  example- 
Holding  up  the  great  volume  of  our  lives  in 
bis  hands,  and  regarding  the  general  scope  of 
them ; — if  he  discovers  oenevolence,  charity, 
and  good-will  to  man  beating  in  the  heart, 
where  he  alone  can  look; — if  he  finds  that 
our  conduct,  though  often  forced  out  of  the 
path  by  our  infirmities,  has  been  in  general 
well  directed;  his  all-searching  eve  will  as- 
suredly never  pursue  us  into  those  little 
comers  of  our  lives,  much  less  will  his  justice 
select  them  for  punishment,  without  iJie 
general  context  oi  our  existence,  by  which 
faults  may  be  sometimes  found  to  nave  grown 
out  of  virtues,  and  very  many  of  our  heaviest 
offences  to  have  been  grafted  by  human  im- 
perfection UDon  the  best  and  kindest  of  our 
affections.— >No,  gentlemen,  believe  me,  this 
IS  not  the  course  of  divine  justice,  or  there  is 
no  truth  in  the  Gospels  of  Heaven. — If  the 

feneral  tenour  of  a  man's  conouct  be  such  as 
have  represented  it,  he  may  walk  through 
the  shadow  of  death,  with  all  his  faults  about 
him,  with  as  much  cheerfulness  as  in  the 
common  paths  of  life ;  because  he  knows,  that 
instead  or  a  stem  accuser  to  expose  before  the 
Author  of  his  nature  those  frail  nassafies, 
which,  like  the  scored  matter  in  the  Dook  l:>e- 
fore  you,  chequer  the  volume  of  the  brightest 
and  best-spent  Ufe,  his  mercy  will  obscure 
them  from  the  eye  of  his  purity,  and  our  re- 
pentance blot  them  out  for  ever. 

All  this  would,  I  admit,  be  perfectly  fo- 
reign, and  irrelevant,  if  you  were  sitting  here 
in  a  case  of  property  between  man  and  man, 
where  a  strict  rule  of  law  must  operate,  or 
there  would  be  an  end*  of  civil  Ufa  and  society. 


— It  would  be  equally  foreign,  and  still  moia 
irrelevant,  if  applied  to  those  shameful  attacka 
upon  private  reputation  which  are  Uie  bane 
and  disgrace  of  the  press;   by  which  whola 
families  have  been  rendered  unhappy  during 
life,  by  aspersions  crael,  scandalous,  and  un- 
just— ^Let  SUCH  LIBELLERS  remember,  that 
no  one  of  my  principles  of  defence  can  at  any 
time  or  upon  an^  occasion  ever  apply  to  shield 
THEM  from  punishment:  because  such  coo* 
duct  is  not  only  an  infringement  of  the  righta 
of  men,  as  they  are  defined  by  strict  law,  Imi 
is  absolute^  incompatible  with  honour,  honaHy^ 
or  mistaken  good  itUention. — On  such  men  lei 
the  attomevHgeneral  brins  forth  all  the  artil- 
lery of  his  office,  and  the  thanks  and  blessings 
of  the  whole  public  will  follow  him. — ^But 
this  is  a  totally  different  case. — Whatever 
private  calumny  may  mark  this  work,  it  has  no^ 
been  made  the  subfect  of  complaint,  «md  we  Aaae 
therefore  iiothing  to  do  with  that,  nor  any  righ^ 
to  consider  it, — We  are  trying  whether  the 
public  could  have  been  considered  as  offended 
and  endangered,  if  Mr,  Hastings  himself,  in 
whose  place  the  author  and  publisher  have  a 
right  to  put  themselves,  had,  under  all  the 
circumstances  which  have  been  considered, 
composed  and  published  the  volume  under 
examination. — ^That  Question  cannot,  in  com- 
mon sense,  be  any  tning  resembling  a  gueu- 
tion  of -LAW,  but  is  a  pure  question  oFfact,  Ip 
be  decided  on  the  jprinciplcs  which  I  have 
humbly  recommenaed.    I  therefore  ask  of 
the  Court  that  the  book  itself  may  now  be 
delivered  to  you.    Read  it  with  attention,  and 
as  you  shall  find  it,  pronounce  your  verdict.* 

*  '  The  speech  which  we  are  inclined  to 
rank  the  next  in  importance^  but  die  first  in 
oratorical  talent,  and  happily  the  most  ac- 
curately reported  and  revised,  is  the  cele- 
brated defence  of  Stockdale,  whose  trial  may- 
be termed  the  Case  of  Libels;  for  in  it  we 
have  clearly  laid  down,  and  most  powarfiiUy 
enforced,  the  doctrine  which  now' enters 
into  every  such  question, — ^viz.  that  ii^ 
taking^  all  the  parts  of  a  composition  toea- 
ther,  It  shall  not  be  found  to  exceed  tne 
bounds  of  a  free  and  fair  discussion, — so  fair 
as  a  regard  to  good  order,  the  peace  of  s<k 
ciety,  and  the  security  of  the  government  re- 
quires, but  so  free  as  the  nature  of  our  happy 
constitution,  and  the  unalienable  right  of 
Englishmen  to  canvass  public  afi^rs,iQlows; 
— if,  in  short,  the  discussion  be,  upon  the 
whole,  sufficiently  decent  in  its  language 
and  peaceable  in  its  import,  although  marked 
with  great  freedom  of  opinion,  and  couched 
in  terms  as  animated  as  a  free  man  can  use 
on  a  subject  that  interests  him  deeply ;—' 
although  even  a  great  share  of  heat  should 
be  found  in  the  expression,  and  such  ihveo- 
tive  as,  surpassing  the  bounds  of  candour 
and  of  chanty,  can  only  be  excused  by  the 
violence  of  honest  feelings  ;—nay,  although 
detached  passages  may  w  pitched  upon,  id 
their  nature  and  separate  capacity  amountii^ 
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Reply  . 

'  .Mr.  Attorney  General,  Gentlemen  of  the 
jury; — My  learned  friend  and  I  stand  very 
miich  contrasted  with  each  other  in  this 
cause. — ^To  him  belong  Infinite  eloquence  and 
ioj^iiityy  a  gift  of  persuasion,  beyond  that 
wmch  I  admost  ever  knew  fall  to  any  man*s 
share,  and  a  power  of  language  greater  than 
that  which  ever  met  my  ear. 

In  Am  situation,  it  is  not  only  permitted  to 
him,  but  it  is  commendable, — it  is  bis  duty  to 
his  client,; — ^to  exert  all  those  faculties,  to  com- 
prehend every  possible  topic,  that  by  the  ut- 
most stretch  of  ingenuity  can  possibly  be  in- 
troduced into  the  most  remote  connexion  with 
the  cause.  I,  on  the  other  hand,  gentlemen, 
must  disclaim  those  qualities  which  I  ascribe 
to  my  learned  friend — ^namelv,  that  inge- 
nuity, that  eloquence,  and  that  power  of 
woras ;— -but  if  thev  did  belong  to  me,  we 
stand  contrasted  also  in  this  circumstance, 
that  I  durst  not  in  my  present  situation  use 
them,  whatever  little  effort  I  might  make  to 
that  effect,  acting  the  part  simply  of  an  advo- 
cate in  a  private  cause.  All  that  I  must 
abandon  to-day,  recollecting  the  situation  in 
which  I  stand.  Gentlemen,  however  un- 
worthily, yet  so  it  is,  that  I  stand  in  the  situa- 
tion of  the  first  officer  of  this  high  court; 
therefore  the  utmost  fair  dealing,  the  plainest 
common  sense,  the  clearest  argument,  the 
titmost  bonajides  with  the  Court  and  jur^%  are 
the  duties  incumbent  upon  me.  In  that 
spirit  therefore,  gentlemen,  you  will  not  ex- 
pect from  me  the  discharge  of  my  duty,  in  any 
other  way  than  by  the  most  temperate  obser- 
vation, and  by  the  most  correct  and  the  fairest 
leasoning  in  my  power. 

One  should  have  thought,  from  the  general 
turn  of  my  learned  friend's  arguments,  that  I 
had  in  this  information  imputed  it  as  a  crime 
to  the  deceased  gentleman  whom  he  lias 
named,  and  whom  I  think  I  hardly  recollect 
^ver  to  have  heard  named  before, — that  I  had 
imputed  it  to  him  as  an  oflcnce,  merely  that 
he  reasoned  in  defence  of  Mr.  Ilastin^s  ably 
and  eloquently,  as  is  asserted.  My  learned 
iriend  has  said,  that  I  have  picked  out  pas- 
sages here  and  there  disconnected  and  dis- 
jointed, and  have  omitted  a  vast  variety  of 
other  passages.  I  hardly  think  that  his 
second  observation  would  have  been  made, 


•  to  libels ; — ^yet  these  also  shall   be  over- 


political 
'  veiiemence.    This  great  doctrine,  now  on 

*  the  whole  generally  received,  was  first  fully 
^  expounded  m  the  defence  of  Stockdale ;  and 
'  it  forms  obviously  the  foundation  of  what- 

*  ever  is  more  than  a  mere  name  in  the  liberty 
'of  the  press, — the  first  and  proudest  pre- 

*  eaunence  of  this  country  over  all  the  rest  of 
<  Europe.'  fidinbwgh  Review^  Vol.  XVI. 
p.  tOtf . 


had  it  not  been  for  the  sake  of  his  first ;  hut 
inasmuch  as  I  studiously  avoided,  and  would 
insert  no  one  single  line  that  consisted  of  tair 
reasoning  and  defence  for  Mr.  Hastings,  inasr- 
much  as  it  was  no  part  of  my  duty  so  to  do  ; 
— so  he  has  exculpated  me  by  saying,  that  the 
loading  an  information  with  that  which  was 
not  immediatel^r  to  the  point,  was  a  thing 
which  I  had  avoided  with  proprietV. 

This  book,  as  my  learneu  friend  nimself  has 
described  it  to  you,  and  read  the  greater  part 
of,  consists  of  mimy  diffejent  heads ;  it  con- 
sists of  an  historical  narration  of  facts ;  with, 
which  I  do  not  quarrel. — ^It  consists  of  ex- 
tracts from  original  papers ;  with  which  I  do 
not  quarrel. — It  consists  of  arguments,  of  rea« 
sonii^  and  of  very  good  declamation;  with 
that  I  do  not  Quarrel. — But  it  consists  also  of 
a  stain,  and  a  oeep  stain,  upon  vour  represent 
tatives  in  parliament.  My  learned  friend 
says,  that  tnis  is  written  with  a  friendly  zeal- 
for  Mr.  Hastings^— I  commend  that  zeal ;  but 
at  the  same  time  you  will  permit  me  to  di^ 
tinguish,  if  that  could  avail,  between  the  zeal 
of  an  author  for  Mr.  Hastings,  and  the  cold 
lucrative  motives  of  the  printer  of  tiiat  aiv 
thor's  work.  It  was  the  duty  of  that  priilter 
to  have  the  work  revised  by  some  one  else,  if 
he  has  not  the  capacity  to  do  it  himself,  and 
to  see  that  poison  docs  not  circulate  among 
the  public.  It  was  his  bounden  duty  to  do 
that ;  zeal  could  not  excuse  or  exculpate  even 
the  author,  much  less  the  mechanical  printer  i 
though,  perhaps,  if  this  had  been  shown  In 
manuscript  as  the  work  of  a  zealous  friend^ 
great  allowance  might  have  been  made  for 
that  zeal. 

My  learned  friend,  for  the  purposes  of 
argument,  deviated  into  almost  every  field 
that  it  was  possible  for  knowledge  such  as  his 
— for  reading, — experience, — for  knowledge 
of  nature,  and  every  thing  that  belongs  to 
human  afl^rs;  he  has  deviated  into  them 
at  great  length,  and  nine-tenths  of  his  argti- 
ment  consisted  of  nothing  else.  Instead  of 
that,  what  is  this  question? — ^The  coldest^  the 
dullest,  the  driest  of  all  possible  questions. 
It  is  neither  more  nor  less  than  this.  Whether, 
when  the  great  tribunal  of  the  nation  is 
canying  on  its  most  solemn  proceeding  for 
the  benefit  and  for  the  interests  of  the  puDlic, 
whether,  while  it  is  even  depending,  and  not 
ripe  for  judgment,  the  accusers,  the  HdVise  of 
Commons,  who  carry  up  their  impeachment 
to  the  House  of  Lords,  arc  slandered  by  being 
called  persons  acting  from  private  and  inte- 
rested animosity ;— persons  who  studiously^ 
when  they  find  a  meritorious  servant  of  the 
country  come  home  crowned  with  laurels  (as 
it  is  expressed),  are  sure  to  do  what  ? — ^To 

IMPEACH   AND   TO    RUIN    lUM. 

I  shall  also  studiously  avoid  any  thing  re-> 
specting  politics  or  party,  or  any  thing  re- 
specting the  conduct  or  opinions  of  any  mefi 
in  another  place ;  and  my  learned  friend  will 
excuse  mc  also,  if  I  do  not  state  my  own.-*-, 
These  I  avoid  for  this  reason,'  that  whsn  we 
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are  within  these  walls,  we  are  to  betake  our- 
selves to  the  true  and  genuine  principles  of 
our  law  and  constitution ;  the  justest  picture 
of  oppression  of  one  man  cannot  Jjusti^  the 
calumniating  other  men ;  it  may  justi^  the 
defending  that  man, — ^but  it  will  not  justify  a 
Stain  upon  the  House  of  Commons  of  this 
country.  And,  gentlemen,  surely  this  author, 
considerable  as  he  is  as  a  man  acquainted  with 
composition',  betrays  the  cause  of  Mr.  Hast- 
ings, as  I  should  think; — at  least  he  does  Mr. 
Hastings  no  service,  by  going  beyond  his 
defence — by  deserting  an<f  abandoning  the 
dpclamation,  and  the  reasoning,  of  which  he 
seems  to  be  a  considerable  master,  and 
deviating  into  slander  and  calumny  upon  the 
House  ot  Commons,  his  accusers. 
•  My  learned  friend  has  used  an  analogy. 
He  tells  you  the  House  of  Commons  is  a 
erand  jury  -. — I  close  with  him  in  tliat  ana- 
S>gy :  I  ask  you,  as  lovers  of  good  order,  as 
men  desirous  of  repressing  licentiousness,  as 

Sersons  who  wish  that  your  country  should  be 
ecently  and  well  governed,  whether  you 
would  endure  for  an  mstant,  if  this  were  an 
information  against  a  defendant  who  had 
published  that  a  grand  jury  found  a  bill,  not 
Decause  they  thought  it  a  right  thing  that  the 
person  accused  should  be  put  upon  his  trial, 
but  that  they  found  the  indictment  against 
him  because  he  was  meritorious, — that  they 
did  it  from  principles  of  private  animosity, 
and  not  with  regard  to  public  justice : — If  an 
indictment  were  brought  before  you  for  a 
slander  of  that  sort  upon  a  grand  jury,  could 
you  hesitate  an  instant,  in  saying  that  it  was 
reprehensible,  and  a  thing  not  to  be  endured  ? 
Wny  then,  if  the  whole  representatives  of  the 
nation  are  acting  in  that  capacity,  if.  afler 
many  years  investigation,  they  bring  charges 
against  an  individual,  is  it  any  apology  (justi- 
fication it  cannot  be),  for  an  author,  in  his 
seal  for  his  friend,,  to  tack  to  it  that  which 
must  be  a  disgrace  to  the  country  if  it  were 
true,  and  therefore  must  not  be  circulated  with 
impunity?  The  commendation  which  even 
my  learned  friend  has  bestowed  upon  this 
work,  the  impassioned  and  animated  manner 
in  which  he  has  recommended  it  to  your 
perusal,  and  that  of  every  man  in  the  country, 
most  manifestly  prove  what  I  stated  m 
opening^  this  cause;  that  when  such  mischief 
as  thb  IS  found  in  a  book,  written  by  a  per- 
son of  no  mean  abilities,  it  comes  recom- 
mended to,  and  in  fact  misleads,  the  best 
understandings  in  the  country.  I  leave  any 
roan  to  judge  of  the  mischievous  tendency  of 
such  a  composition  compared  with  the  squibs, 
paragraphs,  and  idle  trash  of  the  day,  which 
frequently  die  away  with  it.  Upon  this  prin- 
ciple those  jpassages  which  I  selected  and  put 
into  this  inlormation,  and  which  immediately 
re^rd  the  House  of  Commons,  naturally  gave 
ofience  to  the  House — they  felt  themselves 
calumniated  and  aspersed,  and  entitled  to 
^Tedress  6om  a  jury. 
"N  My  learned  friend  saysi-^-Why  don't  the 


House  of  Commons  themselves  punish  it } — 
Is  tbit  an  argument  to  be  used  in  the  mouth 
of  one  who  recommends  clemency  ? — Does  be 
recommend  that  the  iron  hand  of  power 
should  come  down  upon  a  man  of  this  sort, 
instead  of  temperately,  wisely,  and  judiciously 
submitting  to  the  common  law  of  this  coun- 
try, saying.  Let  him  be  dealt  with  by  that 
common  law  ? — There  he  will  have  a  scru^ 
pulously  impartial  trial ; — there  he  will  have 
every  advantage  that  the  meanest  subject  of 
the  country  is  entitled  to. 

But,  says  my  learned  firiend,  passages  are 
selected  from  oistant  pages,  ana  tacked  to^ 
gether ;  the  context  between  must  explain  the 
meaning  of  those  passages;  and  he  compares 
it  to  taking  one  half  of  a  sentence,  and  tells 
you,  that  if  any  man  should  say,  there  is  no 
God,  taking  that  part  alone,  he  would  be  a 
blasphemer ;  whereas  taking  the  whole  verse, 
that  the  fool  hath  said  in  his  heart  there  is  no 
God,  in  that  sense  it  becomes  directly  the 
reverse  of  blasphemy ; — Now,  has  he  found 
any  one  garbled  sentence  in  the  whole 
course  of  this  information  ? — Is  not  every 
one  a  clear,  distinct,  and  separate  proposi- 
tion? On  the  contrary,  when  he  himself 
accuses  me,  c  .t  personaJlv  but  officially,  of 
not  having  stated  the  whole  of  this  volume 
upon  record,  and  undertaking  to  supply  my 
defects,  he  misses  thfs  very  sentence :  *  Asser- 
tions so  hardy,  'and  accusations  so  atrocious^ 
ought  not  to  have  been  introduced  into  the 
preamble  of  an  impeachment,  before  an 
assembly  so  respectable  as  the  House  of 
Peers,  without  the  clearest  and  most  incon- 
trovertible evidence.  In  all  transactions  of 
a  political  nature  there  are  many  concealed 
movements  that  escape  the  detection  of  the 
world;  but  there  are  some  facts  so  broad 
and  glaring,  so  conspicuous  and  prominent, 
as  to  strike  the  general  eye,  and  meet 
the  common  level  of  the  human  under- 
standing.'* 

Now,  gentlemen,  I  only  adduce  this  to 
show,  that  it  is  possible  that  two  leaves  may 
be  turned  over  at  once  on  the  defendant's 
side  of  the  question;  and  likewise  to  shovir 
you  that  I  have  not,  for  the  purpose  of  accu- 
sation,  culled  and  picked  out  every  passage 
that  I  mieht  have  picked  out,  or  every  one 
that  would  bear  an  offensive  construction  ; 
but  have  taken  those  prominent  parts  where 
this  author  has  abandoned  the  purpose  ray 
learned  friend  ascribes  to  him,  that  of  ex- 
tenuating the  guilt  imputed  to  Mr.  Hastings, 
and  of  showing  that  he  had  merit  rather  than 
demerit  with  tne  public.  The  passages  were 
selected  to  show  that  I  have  betaken  myself 
to  the  fiflh  head  of  the  work,  as  I  enumerated 
them  before,  where  the  author  does  not  con- 
tent himself  with  executing  that  purpose,  but 
holds  out  the  House  of  Commons  as  persons 
actuated  by  private  malice,  not  only  to  the 
eyes  of  the  subjects  of  this  country,  but  also 
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to  suRoundiiig  nations,  whose  eyes  are  un- 
questionably upon  us»  throughout  the  vhole 
course  of  the  proceeding. 

I  ask  youy  whether  any  reasonable  answer 
has  been  given  to  the  interpretation  which  I 
put  upon  the  various  passages  in  tins  book  ? 
xhe  first  of  them,  I  adroit  with  my  learned 
frieady  b  simply  an  introduction ;  and  it  is 
slated  in  the  information,  merely  to  show 
that  the  author  himself  knew  the  position 
and  state  of  things;  viz.  that  the  impeach- 
meat  had  been  carried  up  to  the  House  of 
Lords  and  was  there  depending  for  tlieir 
judjenient. 

Then,  after  having  reasoned  somewhat 
upon  the  introduction  to  these  several  articles 
ofimpeachmenty  and  after  having  stated  that 
these  bad  been  circulated  in  India,  he  goes  on 

*  Will  accusations,  built  upon  such  a  base- 

*  less  ^ric,  prepossess  the  public  in  favour 

*  of  the  impeachment?  What  credit  can  we 
'  give  to  multiplied  and  accumulated  charges, 
'  when  we  find  that  they  originate  from  mis- 
'  representation  and  falsehood  ?** 

.  My  learned  friend  himself  told  yon,  in  a 
subsequent  part  of  his  speech,  that  those  ac- 
cusations originated  from  an  inquiry  which 
bsled  two  years  and  a  half,  by  a  secret  com- 
mittee of  the  House  of  Commons  (of  which  I 
myself  was  a  pretty  laborious  member) :  if 
that  be  so,  what  pretence  is  there  here  for 
impreenating  the  public  with  a  belief,  that 
fiom  false,  Scandalous,  and  fabricated  mate- 
Hals,  those  charges  did  originate?  Is  not 
ibat  giving  a  directly  false  impression  to  the 
public  ? — Are  not  those  to  be  protected  from 
sbuxier  of  this  sort,  who  take  so  much  pains 
to  investigate  what  appears  to  thcui  in  the 
result  to  be  a  fit  matter  not  for  them  to  de- 
cide ultimately  upon,  but  to  put  in  a  course 
of  trial,  where,  ultimately,  justice  will  be 
done  ? 

Has  my  learned  friend  attempted  any  ex- 
planation, or  other  interpretation,  to  be  put 
upon  these  words,  than  uiat  which  the  infor- 
mation imputes  ? 

'  If,  after  exerting  all  your  efforts  in  the 

*  cause  of  your  country,  you  return  covered 
'  with  laurels,  and  crowned  with  success ;  if 
'  you  preserve  a  loyal  attachment  to  your 
'  sovereign ;   you  may  expect  the  thunders 

*  of  paniamentary  vcna;eance  ; — you  will 
'certainly  be  impeached,  and  probably  be 
'  undone.' 

Is  it  to  be  said,  and  circulated  in  print  all 
over  the  world,  that  the  House  of  Commons 
is  composed  of  such  materials,  that  exactly  in 
propoition  to  a  man's  merit  is  their  injustice 
and  inhuman  tyranny  ?  Is  that  to  be  said  or 
printed  freely,  under  the  pretext  that  the 
author  is  zealous  in  the  interest  of  a  gentle- 
man under  misfortune  ?  But  it  is  said,  there 
are  forty  libels  every  day  published  against 
this  gentleman,  and  no  one  is  permitted  to 
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defend  him : — ^let  all  mankind  defend  him  ^— 
let  every  man  that  pleases  write  what  he 
will,  provided  he  does  it  within  the  verge  of 
the  law  ;  if  he  docs  it  as  a  manly  and  good 
subject,  confining  himself  to  reasonable  and 
good  argument. 

My  learned  friend  says,  If  you  stop  this, 
the  press  is  gagged ;  that  it  never  can  be  said 
with  impunity,  that  the  king  and  the  con*- 
stable  are  in  the  same  preoUcument. — The 
king  and  the  constable  are  in  one  respect  in 
the  same  predicament,  with  great  difference 
indeed  in  the  gradation,  and  in  the  compa- 
rison; but,  without  all  Question,  both  are 
mat^istrates :  the  one  the  highest,  to  whom 
we  Took  with  awe  and  reverence;  and  to  the 
other,  with  obedience,  when  within  his 
sphere :  that  may  be  freely  said  in  this  coun- 
try,  and  ever  will  be  said. — But  is  it  the  way 
to  secure  the  liberty  of  the  press,  that  at  the 
time  when  the  nation  is  solemnly  engaged 
in  the  investigation  of  the  conduct  of  one  of 
its  first  servants,  that  servant  should  not  only 
be  defended  by  fair  argument  and  reason, 
as  far  as  it  goes,  but  that  his  accusers  are  to 
be  charged  with  malice  and  personal  animo- 
sity against  him  ? 

If  the  audacious  voice  of  slander  shall  go  so 
high  as  that  with  impunity,  who  is  there  that 
will  ever  undertake  to  be*  an  accuser  in  this 
country  ?  I  am  sure  I,  for  one,  who  some- 
times am  called  upon  (I  hope  as  sparingly  as 
public  exigency  will  admit  of)  to  exercise  that 
odious  and  disagreeable  task,  would    with 

Eleasure  sacrifice  my  gown  if  I  saw  it  esta- 
lished,  that  even  the  highest  accusers  that 
the  country  knows  are,  under  the  pretence  of 
the  defence  of  an  individual,  to  be  vilified  and 
degraded. — If  this  be  permitted,  can  subordi* 
nate  accusers  expect  to  escape  ? 

Gentlemen,  give  me  leave  again  to  remind 
you,  that  nothing  can  ever  secure'  a  valuable 
blessing  so  effectually  as  enforcing  the  tem- 
perate, legal,  and  discreet  use  ofit;  and  it 
cannot  be  necessary  for  the  liberty  of  the 
press,  that  it  should  be  licentious  to  such  an 
extreme.  Believe  me,  that  if  this  country 
should  be  worked  up,  as  I  expressed  it  yester- 
day, to  a  paroxysm  of  dis^ist  against  the 
licentiousness  of  the  press,  which  has  attacked 
all  ranks  of  men,  and  now  at  last  has  mounted 
up  to  the  legislative  body,  its  liberty  perhaps 
never  can  be  in  greater  danger : — something 
may  be  done  in  that  paroxysm  of  disgust, 
which  might  be  the  graaual  means  of  sapping 
the  foundation  of  that  best  of  our  liberties— 

A  FREE  PRESS. 

Is  it  not  obvious  to  common  sense,  that  if 
the  whole  country  is  rendered  indignant  by 
the  licentiousness  of  the  press  knowing  no 
bounds,  this  is  the  instant  of  greatest  hazard 
to  its  freedom  f  Besides,  is  the  folly  of  the 
subjects  of  Great  Britain  such,  that,  in  order 
to  enjoy  a  thing  in  all  its  perfection,  and  to  ^11 
its  good  purposes,  it  is  necessary  to  encourage 
its  extremest  licentiousness  ?  If  you  shall  en- 
courage  this  its  extremest  licentiousness  (I 
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Tenture  to  call  it  such  when  the  great  apcu- 
satorial  hodv  of  the  nation  is  slandered  in  this 
manner),  if  you  give  it  such  encouraeenient 
to-day,  no  man  can  tell  where  it  will  reach 
hereafter. 

Therefore,  so  far  from  cramping  the  press, 
so  far  from  sapping  its  foundation,  so  far  from 
doing  it  an  injury ;  you  are,  on  the  contrary, 
taking  the  surest  means  to  preserve  it,  hy 
distinguishing  the  two  pairts  ot  this  book^  and 
bv  saying,— True  it  is,  that  any  man  is  at 
liberty  to  expound  and  to  explain  in  print  the 
conduct  of  another^ — ^to  justir^  it,  if  he  pleases, 
foy  stating,  in  a  manly  way,  that  which  be- 
longs to  his  subject ;  but  the  moment  that  he 
stepd  aside  and  slanders  an  individual^  much 
more  the  awful  body  of  the  representatives  of 
the  people,  there  he  has  done  wrong; — there 
he  has  trespassed  upon  the  liberty  of  the 
press,  and  has  imminently  hazarded  its  exis- 
tence. 

Gentlemen,  lay  your  hands  upon  your 
hearts,  ask  yourselves  as  men  of  honour  (be- 
cause I  know  that  binds  you  as  much  as  your 
oaths);  ask  yourselves,  whether  the  true 
meaning  of  this  libel  is  not,  that  not  from 
public  grounds, — not  from  conviction, — not 
with  a  view  to  render  public  service, — but  from 
.private  pique, — from  private  malicei — ^from 
iy-motives,  which  I  call  corruption,  the 
House  of  Commons  have  been  induced  to 
«cnd  this  gentleman  to  an  inquiry  before  the 
proper  tribunal,  and  that  too,  as  the  libel  ex- 
presses it,  without  even  reading  it,— without 
liearing, — without  consideration ;  judge,  I  say, 
whether  that  be  not  the  true  exposition  of 
this  libel,  and  then,  gentlemen,  consider  with 
yourselves  what  the  effect  will  be^  if  you  ratify 
and  confirm  such  an  offence  by  suffering  this 
defendant  to  escape. 

liOid  Kenyan  then  summed  up  as  follows : 
—Gentlemen  of  the  Jury ;  I  do  not  feel  that 
I  am  called  upon  to  discuss  the  nature  of  this 
libel,  or  to  state  to  you  what  the  merit  of  the 
composition  is,  or  what  the  merit  of  the  ar- 
^nent  is,  but  merely  to  state  what  the  ques- 
tions are  to  which  you  are  to  apply  your 
judgment,  and  the  evidence  given  in  support 
of  this  information.  It  is  impossible,  when 
one  reads  the  preface  to  it,  which  states  that 
the  libel  was  writtea  to  asperse  the  House  of 
Common.^,  not  to  feel  that  it  is  a  matter  of 
considerable  importance  ;  for  I  do  not  know 
how  far  a  fixed  general  opinion  that  the  House 
of  Commons  deserves  to  have  crimes  imputed 
to  it,  may  go ;  for  men  that  are  governed  wiU 
be  thereby  muchinfluenced  J)y  the  confidence 
which  should  be  reposed  in  government. — 
JVIankind  will  never  forget  that  governors  are 
not  made  for  the  sake  of  themselves,  but  are 
placed  in  their  respective  stations,  to  dtsdurge 
the  functions  of  their  office  for  the  benefit  of 
the  public;  and  if  they  should  ever  conceive 
that  their  governors  are  so  inattentive  to 
their  duty,  as  to  exorcise  their  functions  only 
to  keap  themselves  in  power,  and  for  tiieir 
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own  emolument,  ^inthout  attending  to  the 
terests  of  the  public,  government  must  be  re* 
laxed,  and  at  last  crumble  into  dust:  an^ 
therefore,  if  the  case  be  made  out,  which  ift 
imputed  to  the  defendant,  it  is  no  doubt  m 
most  momentous  case  indeed ;  but  though  it 
is  so,  it  does  not  follow  that  the  defendant  ia 
guilty;  and  juries  hav%  been  frequently  told^ 
and  I  am  bound,  in  the  situation  in  which  1 
stand,  to  tell  you,  that,  in  forming  yonr  judg^t 
ment  upon  this  case,  there  are  two  points  ior 
you  to  attend  to,  namely : — 

Whether  the  defiendant,  who  is  charged 
with  having  published  this,  did  pdblish  it;, 
and  whether  the  sense  whiclr  the  attorney- 
eeneral,  bv  his  innuendos  in  this  informatioDy 
has  affixed  to  the  dififerent  passages,  is  fairly 
affixed  to  them.* 

From  any  consideration  as  to  the  first  of 
these  points  you  are  delivered^  because  it  is 
admitted  that  the  book  was  published  by  the 
defendant; — ^but  the  other  is  the  material 
point  to  which  you  are  to  apply  your  judg- 
ment. It  has  been  entered  into  with  woii* 
derful  abilities,  and  much  in  the  detail;— 
but  it  is  not  enough  for  a  man  to  say,  I  am 
innocent  ;-r it  belongs  alone  to  the  Great 
Searcher  of  hearts  to  know  whether  men  m 
innocent  or  not;  we  an^  to  judge  of  the  guilt 
or  innocence  of  men  (because  we  have  vm 
other  rule  to  go  by)  by  their  ovM  acts^^t .  e. 
from  what  they  have  done. 

In  applying  the  innuendos,  I  accede  en^ 
tirelv  to  what  was  laid  down  by  the  counsel 
for  the  defendant,  and  which  was  admitted 
yesterday  by  the  attorney-general,  as  counsel 
for  the  crown,  that  you  must,  upon  this  in* 
formation,  make  up  your  minds,  that  this  wbs 
meant  as  an  aspersion  upon  the  Hovsa  er 


*  With  respect  to  the  question  for  the  ooty^ 
sideration  of  the  jury,  see  Busheirs  case. 
Vol.  VT,  p.  1013 ;  the  note  hi  Vol.  VIII,  pw 
S5;  the  Seven  Bishops'  case.  Vol.  XII,  p. 
183 ;  Bayard's  case.  Vol.  XIV,  p.  509 ;  Fil- 
ler's case.  Vol.  XIV,  p.  517;  Tutchm's  case^ 
Vol.  XIV,  p.  1095;  FrancUin's  case,  Vok 
XVII,  p.  625;  Zongei's  case.  Vol.  XVII,  p. 
675;  Owen's  case.  Vol.  XVill^  p.  1903; 
Wake^'s  case.  Vol.  XIX,  p.  1075:  Almoii's 
case,  Vol.  XX,  p.  803;  Miller's  case,  VoL 

XX,  p.  869;  Woodfall's  case,  Vol.  XX,.  p. 
895 ;  and  the  dean  of  St.  Asaph's  case,  Vel. 

XXI,  p.  847.    As  to  the  right  of  the  Jury 

<  to  decide  not  only  the  fact  itself,  but  also 

*  the  intention  with  which  it  was  committed^ 

*  and  its  legality  or  illegality,'  see  in  addition 
to  the  references  in  the  above-mentioiied 
cases^  Eden's  Principles  of  Penal  I^iw,  ch.  15^ 
s.  4 ;  lord  chief  justice  King's  Address  to  the 
Jury  in  the  case  of  Cook  and  Woodbume 
Unte,  Vol.  XIV,  p.  509]  there  cited  ;  Mr. 
Baron  Mascres's  Observations  on  the  Doe* 
trine  of  Libels,  published  in  his  '  Occasional 

<  Essays,'  p.  183 ;  and  the  prof^edings  in  the 

1'  House  of  Lords  on  the  LiDel  Bills,  maertad 
at  the  end  of  this  cas^ 
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ComiOHS— «iid  I  admit  afao,  that,  in  fonniDg 
jour  opinion,  you  are  cpt  bound  to  confine 
jour  inqtiiiy  to  those  •detached  passages  which 
the  attomev-eeneraf  has  selected  as  offensive 
autteTy  and  tne  subject  of  prosecution. — But 
let  me  on  the  other  side  warn  ^ou,  that  though 
there  may  be  much  good  writing,  ^ood  argu- 
loent,  morality,  a^d  Dunianit^,  in  many  puts 
•fit,  yet  if  there  are  offensive  passages,  the 
good  fart  will  not  sanctify  the  bad  part 

£bving  stated  that,  I  oujght  also  to  tell  you,  • 
tiiat  in  onier  to  see  what  is  the  sense'  to  be 
laiify  imputed  to  those  parts  that  are  culled 
out  as  the  offensive  passages,  you  have  a  right 
to  look  at  all  the  context; — ^you  have  a  right 
lo  look  at  the  whole  book ;— 4md  if  you  &d 
it  has  been  garbled,  and  that  the  passages 
selected  by  tm  aitomey-general  do  not  b^ar 
the  senae  imputed  to  tbem,  the  tOBXi  has  a 
n|^t  to  be  acquitted;  and  God  forb;d  he 
^Ihould  be  convicted. — It  is  for  vou,  upon  read- 
ing the  information,  which,  if  you  go  out  of 
court,  you  will  undoubtedlv  take  vrith  you, 
and  bv  comparing  it  with  this  pamphlet  to 
see  whether  the  sense  the  attorney-general 
has  affixed,  is  fairly  affixed;  always  beinjg 
guided  by  this,  that  where  it  is  truly  ambi- 
guous and  doubtful,  the  inclination  of  your 
jaiign)Kpt  should  be  on  the  side  of  innocence; 
— hut  if  you  find  yo^  cannot  acquit  him 
wiUiout  distorting  sentences,  you  ajre  to  meet 
this  case,  and  aliother  cases,  as  I  stated  yes- 
lerdav,  with  the  forti^de  of  men,  feeling  that 
they  have  a  duty  upon  them  superior  to  all 
leanine  to  parties;  namely,  the  administrsr 
lion  oQustioe  in  the  particular  cause. 

It  would  be  in  vain  fi>r  me  to  go  through 
this  pamphlet  which  has  been  just  put  into 
my  hand,  and  to  say  whether  the  sense  affixed 
is  the  fiur  sense  or  not.  As  far  as  disclosed 
by  the  information,  these  passages  affi)rd  a 
ctrong  bias,  that  the  sense  affixed  to  them 
is  the  fiir  sense ;  but  of  that  you  will  judge, 
not  hixm  the  passages  themselves  meretv, 
hut  by  readine  the  context,  or  the  whole 
book,  so  mocii  at  least  as  is  necesaaiy  to 
cDahle  YOU  to  ascertain  the  tnie  meaning  of 
the  author. 

If  I  were  prepared  to  comment  upon  the 
pamphlet,  in  my  situation  it  would  be  im- 
proper for  me  to  do  it;  mvduty  is  fiilfiUed 
.when  I  point  out  to  you  what  the  questions 
are  that  are  proposed  to  your  judgment,  and 
what  the  evidence  is  upon  the  questions;—- 
the  result  is  yours^  and  yours  only. 

The  juxy  withdrew  for  about  two  hours, 
when  they  returned  into  oourt  with  a  verdict 
£ni£ng  the  defendant— Not  Guilty.* 

*  To  the  report  of  this  case,  originally  pub- 
lished by  the  defendant,  was  subjoined  lord 
Erskine's  excellent  *  Argument  in  support  of 
'  the  Rights  of  Juries/  which  see  in  the  case 
of  the  Sam  of  St.  Asaph,  ante^  Vp].  XXI, 
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Stockdalc's  being  the  last  trial  for  a  li- 
bel [in  this  collectlbn],  antecedent  to  stat. 
St,  Geo.  3,  c.  60, 1  here  insert  from  the  Jour- 
nal the  proceedings  which  took  place  in  the 
House  of  Lords  preparatory  to  the  enacts 
ment  of  that  celebrated  law. 

*'3lGeo.  3rd,  A.  D.  IWI. 

**  Die  Jovitf  9^  /unit.— A  message  was 
brought  irom  Ihe  House  of  Commons  by  Mr. 
Fox  and  others;   with  a  bill  intituled, '  An 

*  Act  to  remove  doubts  respecting  the  fimo- 

*  tioDs  of  Juries  in  cases  of  Libel  ;*  to  which 
they  desire  the  concurrence  of  this  House. 

**  The  said  bill  was  read  the  first  time. 
^  Ordered,  That  said  bill  be  printed. 

'*  Veneris,  S*  Janii. — Ordered  that  the  bill, 
intituled '  An  Act  to  remove  doubts  respect- 

*  ing  the  fimctions  of  Juries  in  cases  of  Libel,' 
be  read  a  second  time  on  Wednesday  next. 

^Mercuriij  8*  Junii — The  order  of  the  day 
being  read  for  the  second  reading  of  the  bil1| 
intituled  'An  Act  to  remove  doubts  re- 
'  spectins  the  fimctions  of  Juries  in  cases  of 

*  libel r 

^  Moved,  *  That  the  said  bill  be  now  read  a 

*  second  time/ 

**  Which  being  objected  to; 

^*  After  debate,  an  amendment  was  proposed 
to  be  made  to  the  said  motion,  Vy  leavine 
out  the  word  *  now/  and  insi^rtiog  instead 
thereof  <  this  day  month.' 

^  Moved,  ^  To  adjourn  the  debate  for  half  a^ 

*  hour/ 

''  The  question  was  put  thereupon; 

^  It  was  resolved  in  the  negative. 

^  Then  the  question  was  put,  <  Whether 
<the  word  '  now'  shall  stand  part  of  the 
'  motion  ?' 

^  It  was  resolved  in  the  negative. 

^Then  the  uuestion  was  put, '  Whether  the 
'words  *  this  day  month '  shall  be  there  in- 
<  sorted?' 

'<  It  was  resolved  in  the  affirmative. 

**  Dissentient. 

Ist.^  ^  Because  we  hold  it  to  be  a^  uoalien* 
able  riaht  of  the  people,  that  in  cases  of  libel 
(as  wmL  as  in  all  criminal  cases)  the  jury 
should  decide  upon  the  whole  matter  that 
may  constitute  the  cuilt  or  innocence  of  the 
penon  accused ;  ana  that  in  cases  of  libel,  the 
juyy  ought  not  to  be  directed  by  the  judge  to 
find  the  defendant  or  defendants  guilty, 
merely  on  the  proof  of  the  publication  by 
such  defendant  or  defendants  of  the  paper 
charged  to  be  a  libel,  and  of  the  sense  as- 
cribe to  the  said  paper  in  the  indictment 
or  information : 

9dly.  "  And  because  we  conceive  that  the 
said  right  of  the  people  is  of  the  utmost 
consequence  to  the  freedom  of  this  nation 
and  to  that  great  bulwark  of  its  rights  the 
liberty  of  the  press : 

Sdly.  ''  Ana  because  we  conceive  that  the 
bill  sent  firom  the  Commoiju  is  well  calcu- 
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lated  to  convey  a  parUaroentary  declaration^ 
and  enactment  of  the  said  important  rieht 
of  the  people,  and  because  we  conceive  that 
every  delay  of  such  declaration  and  enact- 
ment to  be  in  the  highest  degree  dangerous 
to  the  satety  of  the  subject : 

4thly  *•  And  because  we  conceive  that  we 
cannolj  with  propriety  refuse  our  immediate 
assent  to  propositions  which  no  person  '  in 
the  debate  did  deny  to  be  salutary,  and  be- 
cause we  conceive  that  this  delay  tends  to 
give  countenance  to  doubts  that  we  ap- 
prehend to  be  utterly  ill  founded^  and  to 
encourage  a  contest  of  jurisdiction  that  can 
only  be  injurious  to  the  regular  and  impar- 
tial administration  of  justice  m  this  kingdom. 

**  ST4.NH0PE. 

**  For  the  first  and  second  reasons. 

«  Radnor." 

^  Dissentient  for  the  following  reasons : 
1st.  "  Because  we  conceive  that  the  bill 
sent  from  the  Commons  is  of  the  highest 
un[}ortance  for  the  preservation  of  the  rights 
of  juries,  and  that  considering  the  different 
opinions  which  have  prevailed  of  late  years 
with  respect  to  this  subject,  we  conceive 
every  delay  of  a  parliamentary  declaration 
and  enactment  to  be  dangerous  in  tlie  high- 
est degree  to  the  safety  ol  the  subject : 

Sd.  '^  Because  whatever  difference  of  opi- 
nion may  subsist  in  regard  to  the  existing 
law,  therfe  seems  to  be  so  general  a  concur- 
rence with  respect  to  what  ou^ht  to  be  the 
law  in  future,  that  we  cannot  with  propriety 
refuse  our  immediate  assent  to  provisions 
which  are  admitted  to  be  salutary,  on  the 
ground  of  requiring  time  to  ascertain  how 
far  the  late  practice  of  the  courts  is  or  is  not 
justifiable  by  the  law  of  the  land. 

"  WeNTWORTH  FXTEWILLIAIC. 

'*  Lauderdale. 

"  PoaCU  ESTER. 

"  Portland. 
''  Hay." 

*'  Ordered,  That  the  said  bill  be  read  a  second 
time,  on  this  day  month." 

N.  B.  The  session  of  parliament  terminated 
on  the  iolh  of  June. 

*'32  Geo.  3rd*  a.  d.  1798. 
^  Die  Mart  is  f  14**  Februarii. — ^A  message  was 
brought  from  the  House  of  Commons  by  Mr. 
Fox  and  others;  with  a  bill,  intituled  « An 

*  Act  to  remove  doubts  respecting  the  fimc- 

*  tions  of  Juries  in  cases  of  Libel;'  to  which 
they  desire  the  concurrence  of  this  House. 

"  Jovis^  1"  Martii — ^Hodie  1*  vice  lecta  est 
billa,  intituled  '  An  act  to  remove  doubts  re- 
'  specting  the  functions  of  Juries  in  cases  of 
'  Libel.' 

"  Ordered,  That  the  said  bill  be  printed. 

"  Luna,  12«  Jfcrrt*,— Ordered,  that  all  the 
Lords  be  summoned  to  attend  the  service  of 
the  House,  on  Tuesday  the  20lh  day  of  this 
iostaiit,  March. 


"  Martitf  SO**  Mar^tt.— -The  order  of  the  day 
being  read  for  the  lords  to  be  summoned ; 

**  It  was  moved.  That  the  bill  intituled '  An 
^  Act  to  remove  doubts  iitepecting  the  func- 
'  tions  of  Juries  in  cases  of  Libel/  be  read  a 
second  time.' 

"  Then  an  amendment  was  proposed  to  be 
made  to  the  said  motion,  by  adding  thereto 
the  words  <  on  Tuesday  the  24th  of  April 

*  next.' 

*  **  Which  being  objected  to ; 

"  After  debate,  the  question  was  put '  Whe- 

*  ther  the  said  words  shall  be  added  ta  the  said 

*  motion  P 

*'  It  was  resolved  in  the  affirmative. 
'^  Ordered,  that  the  said  bill  be  read  a  second 
time  on  Tuesday  the  24th  of  April  next. 


u 


Luna,  23*  Aprilis. — Ordered,  That  the 
second  reading  of  the  bill,  intituled,  '  An 
'Act  to  remove  doubts  respecting  the  func- 

*  tions  of  Juries  in  cases  of  Libel,'  which  stands 
appointed  for  to-morrow,  be  put  off  to  Friday 
next 

"  MartU,  24*^pn7M-— Ordered,  That  all  the 
lords  be  summoned  to  attend  the  service  of 
the  House  on  Friday  next. 

**  Veneris,  27°  Aprilis. — ^The  order  of  the  day 
being  read  for  the  second  reading  of  the  bill, 
intituled,  *  An  Act  to  remove  doubts  respect- 

*  ing  the  functions  of  Juries  in  cases  of  libels  ;' 
and  for  the  lords  to  be  summoned. 

"  It  was  proposed,  *  That  the  following 
'  questions  be  put  to  the  judges,'  videlicit : 

1.  **  On  the  trial  of  an  information  or  indict* 
ment  for  a  libel,  is  the  criminality  or  inno- 
cence of  the  paper  set  forth  in  such  infonna^ 
tion  or  indictment  as  the  libel,  matter  of  fact, 
or  matter  of  law,  where  no  evidence  is  given 
for  the  defendant  ? 

2.  ''  Is  the  truth  or  falsehood  of  the  wnttea 
or  printed  paper  material,  or  to  be  leil  to  the 
Jury,  upon  the  trial  of  an  indictment  or  infor* 
mation  for  a  libel ;  and  does  it  make  any 
difference  in  this  respect,  whether  the  epithet 
<  false'  be  or  be  not  used  in  the  indictment  or 
information  ? 

3.  *'  Upon  the  trial  of  an  indictment  for  a 
libel,  the  publication  being  clearly  proved, 
and  the  innocence  of  the  paper  as  dearly 
manifest,  is  it  competent  and  legal  for  the 
judge  to  direct  or  recommend  to  the  jury,  to 
give  a  verdict  for  the  defendant? 

4.  "  Is  a  witness  produced  before  a  jury  in 
a  trial  as  above  by  the  plaintiff,  for  the  pur- 
pose of  proving  the  criminal  intentions  of  the 
writer,  or  by  the  defendant  to  rebut  the  im* 
putation,  admissible  to  be  heard  as  a  compe- 
tent witness  in  such  trial  before  the  jury  ? 

5.  '^  Whether  upon  the  trial  of  an  indictment 
for  sending  a  threatening  letter,  the  meaning 
of  the  letter  set  forth  m  the  indictment  be 
matter  of  law  or  of  fact? 

6.  '^  Whether  on  the  trial  of  an  indictment 
for  high  treason,  the  criminality  or  innocence 
of  letters  or  papers  set  forth  as  overt  acts  of 
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treason,  or  produced  as  evidence  of  an  overt 
act  of  treason  be  matter  of  law  or  of  feet  ? 

7.  ^Whether,  if  a  judge  on  atrial  on  an  indict- 
ment or  information  for  a  libel,  shall  give  his 
opinion  on  the  law  to  the  jury,  and  leave  that 
opinion,  together  with  the  evidence  of  the 
publication,  and  the  application  of  the  innuen* 
dos  to  persons  and  things,  to  the  jury,  such 
direction  wou(d  be  accordmg  to  law  ?*' 

''  After  debate  the  same  were  agreed  to ; 

**  AfA  the  said  questions  were  accordingly 
ordered  to  be  put  to  the  judges. 

^  Ordered,That  the  further  consideration  of 
the  said  bill  be  put  off  to  Friday  the  4th  day 
of  May  next;  and  that  the  judges  do  then 
acttend  to  deliver  their  opoiions  upon  the  said 
questions. 

"  Mercurii,  2®  MaiL — It  was  moved.  That 
the  order  made  on  Friday  last,  for  the  further 
consideration  of  the  bill,  intitutled,  *  An  Act 
'  to  remove  doubts  respecting  the  functions  of 
'  Juries  in  cases  of  Libel,' on  Friday  next;  and 
for  the  judges  then  to  attend  to  deliver  their 
opinions  upon  the  questions  put  to  them^  be 
now  read. 

**  The  same  was  accordingly  read  by  the 
clerk. 

•*  Ordered, That  the  said  order  be  discharged. 

*'  Ordered,  That  the  further  consideration  of 
the  said  bill  be  put  off  to  Friday  the  11th  day 
of  this  iust.  May,  and  that  the  judges  do  then 
attend  to  deliver  their  opinions  upon  the  said 
questions ;  and  that  the  lords  be  summoned. 

**  Veneriiy  11*  Afflii.— The  order  of  Uie  day 
being  read  for  the  further  consideration  of  the 
bill,  intituled,  *  An  Act  to  remove  doubts  re- 
'  specUng  the  functions  of  Juries  in  cases  of 
libel ;'  and  for  the  judges  to  deliver  their 
opinions  upon  the  questions  put  to  them  on 
the  27th  of  April  last : 

^  The  lordcniefbaronof  the  court  of  Exche- 
quer [Eyre]  delivered  the  unanimous  opinion 
of  the  fudges  upon  the  said  questions ;  and 
gave  his  reasons,  which  reasons  are  as  fol- 
low, videlicet, 

"  My  lords ;  the  judges  have  taken  the 
questions  seven  in  number,  which  your  lord- 
ships have  been  pleased  to  propose  to  them, 
into  their  consideration  ;  they  have  conferred 
together,  and  have  agreed  upon  answers, 
wmch  I  am  now  to  submit  to  your  lordships. 

"  Your  lordships'  first  question  is,  *  On  the 

*  trial  of  an  information  or  indictment  for  a 

*  hbel,  is  the  criminality  or  innocence  of  the 

*  paper  set  forth  in  such  information  or  indict- 

*  ment  as  the  libel,  matter  of  fact,  or  matter  of 
'  law,  where  no  evidence  is  given  for  the  de- 
^  fendant  ?' 

'*  Preliminary  to  all  which  we  have  to  offer 
to  your  lordships,  we  state  as  a  fundamental 
principle,  that  the  general  criminal  law  of 
England  is  the  law  of  libel ;  and  that  the  very 
few  particularities  which  occur  in  legal  pro- 
ceedmes  lipon  libel,  are  not  peculiar  to  the 
proceedings  upon  libel,  but  do  or  may  occur  in 
ydl  cases  where  the  corpus  delicti  b  especially 


stated  upon  the  record ;  the  case  of  an  indict- 
ment for  publishing  a  forged  promissory  note 
may  be  put  as  a  pregnant  instance. 

"  The  matter  of  your  lordships'  first  ques^ 
tion  has  no  particular  application  to  libel. 

*^  We  answer,'  Thattne  criminality  orinno- 
'  cence  of  any  act  done  (which  includes  any 
'  pa|>er  written)  is  the  result  of  the  judgment 
'  which  the  law  pronounces  upon  that  act  and 

*  must  therefore  oe,  in  all  cases  and  under  all 
'  circumstances^  matter  of  law,  and  not  matter 
'  of  fact ;  and  this,  as  well  where  evidence  is 

*  given,  as  where  it  is  not  given  for  the  defen- 
'  dant :  the  effect  of  evidence  given  for  the  de- 
'  fendant  as  to  this  question,  being  nothing 
'  more  than  to  introduce  filets  or  circumstances 
'  into  the  case,  which  the  prosecutor  had  left 

*  out  of  it,  upon  which  it  will  still  be  for  the 
'  law  to  pronounce,  whether  the  act  done  be 
'  criminal  or  innocent.' 

''  Your  lordships'  second  question  is,  ^  Is  the 
^  truth  or  falsehood  of  the  written  or  printed 
'  paper  material,  or  to  be  left  to  the  jury,  on 

*  the  trial  of  an  indictment  or  information  for  a 

*  libel ;  and  does  it  make  any  difference  in  tliis 

*  respect,  whether  the  epithet  *  false*  be  or  be 

*  not  used  in  the  indictment  or  information  ?* 

**  This  question  consists  of  two  branches. 

"  Our  answer  to  the  first  branch  of  this  ques- 
tion is,  that  the  truth  or  falsehood  of  a  wntten 
or  printed  paper  is  not  material,  or  to  be  lef^ 
to  a  jury,  upon  the  trial  of  an  indictment  or 
information  for  a  libel. 

**  We  consider  this  doctrine  as  so  firmly 
settled,  and  so  essentially  necessary  to  the 
maintenace  of  the  king's  peace,  and  the  good 
order  of  society,  that  it  cannot  now  be  drawn 
into^ebate. 

"  If  it  be  asked,  why  the  vroxd  false  is  to  be 
found  in  indictments  or  informations  for  libel? 
We  answer.  That  we  find  it  in  the  ancient 
forms  of  our  legal  proceedings,  and  therefore 
that  it  is  retained ;  but  that  it  hath,  in  all 
times,  been  the  duty  of  judges,  when  they 
come  to  the  proof,  to  separate  the  substance 
of  the  crime  trom  the  formality  with  which 
it  is  attended,  and  too  frequently  loaded,  and 
to  confine  the  proof  to  the  substance. 

"  The  cpithet^tf&«  is  not  applied  to  the  pro- 
positions contained  in  the  paper,  but  to  the 
aggregate   criminal  result— Libel.    We  sav, 
faUus  libellut,  as  we  say  falsut  proditar  in 
high  treason. 

**  In  point  of  substance,  the  alteration  in  the 
description  of  the  offence  would  hardly  be 
felt,    if  the  epithet  were  verus  instead  of 
faints, 

''  In  the  action  for  libel,  the  plaintiff  is  not 
put  to  prove  the  matter  of  the  Hbel  to  be 
false,  which  is  decisive  to  show  that  the  fiilse* 
hood  is  not  part  of  the  substance  of  the  com- 
plaint ;  and  though  the  defendant  may  insist 
in  his  defence,  and  may  prove  that  the  matter 
of  the  libel  is  true,  it  is  not  done  in  the  way 
of  contradicting  what  is  asserted  by  the  plain- 
tiff, for  then  it  might  be  done  under  the  ge- 
neral issue :  Whereas  if  the  defendant  means 
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to  insist  that  the  matter  of  the  libel  is'tnie, 
he  must  plead  it  bv  way  of  justification.  As 
between  him  and  the  plaintiff  seeking  to  re- 
cover damages  for  the  private  injury,  the 
truth  of  the  matter  of  the  libel  is  a  bar  to  ihe 
action  for  damages,  the  crime,  and  conse- 
quently ihe falsut  libellus^  remaining  still  la 
tuU  force  against  him. 
•'^  The  second  branch  of  the  ouestion  is, 

*  Does  it  make  any  difference  in  this  respect, 
^  i.  e.  in  respect  of  the  materiality  of  the  truth 

*  or  ^Eklsehood,  or  its  being  to  be  left  to  the 
^  jury,  whether  the  epithet  <  false'  be  or  be 
*'  not  used  in  the  indictment  or  information  ?' 

5<  Our  answer  will  be  very  short.  It  can  make 
no  difference  in  this  resect.  We  are  not 
called  upon  to  give  any  opmion,  and  we  de- 
•ice  to  be  understood,  not  to  ^ve  any  opinion 
as  to  the  difference  in  any  other  respect  which 
the  omission  of  a  formal  epithet,  in  an  indict- 
ment or  information  may  make. 

Jour  lordships'  third  ouestion  is,  ^  Upon  the 

<  trial  of  an  indictment  tor  a  libel,  the  publi- 
^  cation  being  clearly  proved,  and  the  inno- 

*  cence  of  the  paper  neing  as  clearly  mani- 
'  fest,  is  it  competent  and  teeal  for  the  judge 

*  to  £rect  or  recommend  to  uie  jury  to  give  a 

<  verdict  for  the  defendant?' 

''  We  answer.  That  upon  the  trial  of  an  in- 
dictment for  a  libel,  the  publicalion  being 
clearly  proved,  and  the  innocence  of  the 
paper  beine  as  clearly  manifest,  it  is  com- 
petent and  legal  for  the  judge  to  direct  or  re- 
commend to  uie  jury  to  eive  a  verdict  for  the 
defendant.  But  we  add,  that  no  case  has 
occurred  in  which  it  would  have  been,  in 
flMHmd  discretion,  fit  for  a  judge,  sitting  at 
Nisi  Prius,  to  have  given  such  a  direction  or 
recommendation  to  Uie  juiy. 

**  It  is  a  term  in  the  question,  that  the  inno* 
oence  shall  be  clearlv  manifest.  This  must 
be  in  the  opinion  of  the  judge^  But  the  ablest 
judges  have  been  sometimes  decidedl)r  of  an 
opinion  which  has  upon  fiirther  investigation 
|>een  discovered  to  be  erroneous,  and  it  is  to 
be  considered,  that  the  effect  of  such  a  direc- 
tion or  recommendation  would  be,  unneces- 
sarily to  exclude  all  further  discussion  of  the 
matter  of  law  in  the  court  from  which  the 
record  of  Nisi  Prius  was  sent,  in  Courts  of 
Error,  and  before  your  lordships  in  the  dernier 
resort. 

<<  Very  clear  indeed,  therefore,  ought  to  be 
tlie  case  in  which  such  a  direction  or  recom- 
mendation shall  be  given.  In  a  criminal  case, 
vhich  is  in  any  degree  doubtful,  it  must  be  a 
very  great  reUef  to  a  judge  and  jury,  and  a 
great  ease  to  them  in  the  administration  of 
criminal  justice,  to  have  the  means  of  obtain- 
ing a  better  and  fuller  investigation  of  the 
doubt,  upon  the  solution  of  which  a  right 
verdict,  or  a  right  judgment,  is  to  depend. 

'^  A  special  verdict  would,  in  many  cases,  be 
the  only  means  where  the  offence  is  described 
by  some  one  or  two  technical  terms  compre- 
hending the  whole  offence,  the  law  and  the 
fact  combined  \  such  as  the  words  *  feloniously 


*  did  steal.'  The  combination  must  be  d^ 
composed  by  a  special  verdict,  separating  th«^ 
facts  from  the  le^  qualities  ascribed  to  tnero, 
and  presenting  them  in  detul  to  the  eye  of 
the  judge,  to  enable  him  to  declare,  wheUier 
the  legal  quality  ascribed  to  them  be  well 
ascribed  to  them  or  not. 

^  There  may  be  a  special  verdict  in  all  cases 
where  doubts  arise  on  the  matter  of  law,  hut 
it  is  not  necessary  in  all  cases.  In  some  cri- 
minal proceedinjgs  (the  proceedings  in  hbe), 
and  the  publication  of  forged  papers,  for  inr 
stance),  some  of  the  facts  are  detailed  in  the 
indictment;  and  if  the  doubt  inlaw  should 
happen  to  arise  out  of  the  fact  so  detailed,  we 
say  It  is  upon  the  record.  The  question  might 
have  been  discussed  upon  demurrer  withouf. 
ffoing  to  a  jury  at  all ;  and  after  verdict  it  may 
be  discussed  on  a  motion  in  arrest  of  judgr 
ment.  In  sych  cases  a  special  verdict  is  not 
necessary.  The  verdict  *  JuiHy*  will  have 
the  effect  of  a  special  veraict,  without  ^e 
expense  and  delay  of  it,  establishing  all  the 
facts,  and  leaving  the  question  of  law  open  to 
discussion. 

"  There  are  three  situations  in  which  a  de* 
fendant,  charged  with  a  libel,  may  stand  ber 
fore  a  judge  and  jury  in  a  court  of  Nisi  Priys. 
First,  the  matter  of  law  may  be  doubtful ;  in 
that  case  there  ought  to  be  a  special  verdict, 
or  a  verdict  which  shall  operate  as  a  special 
verdict.  Secondly,  the  case  may,  in  the  opi- 
nion of  the  judge,  be  clear  a^nst  the  defen- 
dant. If  the  veraict  is  specif  in  form  or  m 
effect,  he  has  no  reason  to  complain;  his  case 
comes  before  th^  Court  from  wnich  the  record 
is  sent,  without  the  prejudice  of  an  authority 
against  him.  The  third  situation  is,  that  the 
opinion  of  the  judge  may  be  clear  in  fiivourof 
the  defendant  fn  that  case,  whenever  it 
shall  happen,  we  have  offered  it  as  our  opi? 
nion,  that  it  will  be  competent  and  legal  tor 
the  judge  to  direct  an  acquittal. 

''  Your  lordships'  fourtn  question  is,  ^  Is  ^ 
'  witness  produced  before  a  jurv  in  a  trial  a3 
'  above,  by  the  plsuntiff,  for  the  purpose  of 
^  proving  the  criminal  intentions  of  the  writer, 
'  or  by  the  defendant,  to  rebut  theimpotation, 

*  admissible  to  be  heard  as  a  competent  wit- 

*  ness  in  such  trial  before  the  jury  V 

^  This  question  is  put  so  generally,  that  we 
find  it  impossible  to  give  a  direct  answer 
to  it. 

^  The  criminal  intention  charged  upon  the 
•defendant  in  legal  proceedings  on  libel  is 
generally  matter  of  form,  requiring  no  proof 
on  the  part  of  the  prosecutor,  and  admitting 
of  no  proof  on  the  part  of  the  defendant  to 
rebut  it. 

*'  The  crime  consists  in  publishing  a  libel ;  a 
Criminal  intention  in  the  writer  is  no  part  of 
the  definition  of  the  crime  of  libel  at  the  com- 
mon law.  '  He  who  scattereth  firebrands, 
'  arrows,  and  death*  ^which,  if  not  an  accurate 
definition^  is  a  very  intelligible  description  of 
a  libel),  is  e&  rattone  criminal ;  it  is  not  iii- 
cttmbent  on  the  prosecutor  to  prove  his  Bkr 
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tbnty  mnd  on  his  part  he  shall  not  be  heard  to 
say,  '  Am  I  noton  sport  ?'  But  inasmuch  as 
a  criminal  intention  may  conduce  to  the  proof 
of  the  publication  of  all  libels,  and  inasmuch 
as  the  driminal  intention  is  of  the  substance 
of  the  crime  of  libel  in  some  cases  by  statute, 
cases  may  be  put  where  a  witness  is  com- 
petent and  admi^ble  to  prove  the  criminal 
mtention  on  the  part  of  the  prosecutor ;  and 
ic  may  be  staled  as  a  general  rule,  that  in  all 
cases  where  a  witness  is  competent  and  ad- 
missible to  prove  the  criminal  intention,  a 
^mtness  will  also  be  competent  to  rebut  the 
Imputatiotu 

**  Your  lordslups'  fifUi  question  is,  *  Whether 
'  upon  the  trial  of  an  indictment  for  sending  a 

*  threatening  letter,  the  meaning  of  the  letter 

*  set  forth  in  the  indictment  be  matter  of  law 
^  or  of  fact?* 

**  We  find  ourselves  embarrassed  by  the  terms 
in  which  this  question  b  proposed  to  us.  We 
find  no  difficulty  in  answering,  that  the  expo- 
ntion  of  the  words  of  the  letter,  set  forth  in 
an  indictment  for  sending  a  threatening  letter, 
would  belong  to  the  C^urt,  either  on  a  de- 
Inurrer,  or  in  an  arrest  of  judgment;  and  we 
have  DO  difficulty  in  going  a  step  further,  and 
8ayin|^  that  if  a  jury  upon  the  trial  of  such 
an  incuctment  were  to  nnd  the  letter  accord- 
mg  to  its  tenour,  it  would  be  for  the  Court  to 
expound  the  letter. 

^  And  whether  the  letter  (the  sense  of  it  be- 
ln|;  thus  ascertained)  be  a  threatening  letter 
Within  the  meaning  of  the  law,  is  answered 
by  our  answer  to  the  first  question.  This  we 
state  distinctiy  to  be  matter  of  law;  it  is  the 
judgment  of  the  law  (Mronouncing  whether 
tbe  paper  be  criminal  or  innocent. 
^  But  your  lordships  ask  us,  *  Whether  the 


^  We  find  a  difficulty  in  separating  the 
sense  of  the  letter  from  tne  letter;  the  paper 
without  the  sense  b  not  a  letter. 

'<  Whether  there  exists  such  a  letter  is,  doubt- 
less, matter  of  fact;  as  much  as,  whether  it 
was  sent  to  the  prosecutor  of  the  indictment. 
It  is  also  matter  of  fact,  whether  an  act  of 
parliament,  public  or  private,  exists.  And 
the  same  may  he  said  of  every  other  writing, 
fiom  records  of  the  highest  nature  down  to 
any  scrap  of  paper,  wherein  words  are  written 
whidi  can  be  qualified  with  crime  or  civil  ob- 
ligation. This  £oes  no  wa^  towards  ascer- 
taining what  belones  to  a  jurv  in  an  indict- 
ment lor  sending  a  threatening  letter,  to  which 
we  apprehend  your  lordships'  question  was  in- 
teHdea  to  point 

''The  existence  of  a  public  act  of  parliament, 
jTour  lordships  know,  is  not  submitted  to  a 
jury  at  all ;  private  acts  and  records  may  be 
mib  nwdo ;  other  instruments  and  papers  are; 
but  all,  ¥Hthout  exception,  are  expounded  by 
the  judges,  and  the  legal  effect  of  them  de- 
clared by  the  judges. 

^Tl^s;does  not  rest  merely  on  the  authority 
^lawyers;  in Uie  nature  of  things  it  miist 


be,  that  the  judges  must  eitpound  or  coilefct 
the  sense  of  the  paper,  in  order  to  their  de- 
claring the  operation  of  it  in  law. 

<'  Tne  sense  of  a  threatening  letter,  or  of  any 
other  words  reduced 'into  writine,  is  nothing 
more  than  the  meaning  which  the  words  do, 
according  to  the  common  acceptation  of  words, 
import,  uid  which  everv  reader  will  put  upon 
them.  Judges  are  in  tnb  respect  but  readers. 
They  must  read  and  understand  before  th<^ 
can  pronounce  upon  criminality  or  innocence, 
which  it  belongs  to  them  to  do.  It  is  a  no* 
oesflary  and  inseparable  incident  to  their  juris- 
diction. If  they  could  resort  to  a  jury  to  in- 
terpret for  them  in  the  first  instance,  who 
shall  interpret  the  interpretation,  which,  like 
the  threatening  letter,  will  be  but  words  upon 
a  papers 

*^  We  shall  not  be  understood  to  be  speakins 
of  that  sense  of  a  paper  which  is  to  be  cof 
lected  from  matter  dehon  the  paper,  which, 
in  legal  proceedings,  must  be  stated  by  way  or 
averment ;  which  averment  would  be  to  be 
estabUshed  in  point  of  fact,  before  the  judges 
could  proceed  to  construe  a  paper.  On  a  de- 
murrer,  or  on  motion  in  arrest  of  judgment, 
these  averments  would  stand  confess^  upon 
the  record.  If  the  general  issue  is  pleaded^ 
they  are  to  be  found  by  the  jury.  Judges 
have  no  means  of  knowing  matters  of  net 
dehors  the  paper,  but  by  the  confession  of  the 
party,  or  the  finding  of  the  jury ;  but  they 
can  collect  the  intrinsic  sense  and  meaning 
of  a  paper  in  the  same  manner  as  other  rea- 
ders do ;  and  they  can  resort  to  grammars  and 
glossaries,  if  they  want  such  assistance. 

''  These  principles  lead  to  the  same  conclu^ 
sion  for  juries  as  forjudges,  in  all  points  be- 
longing to  threatening  letters,  or  to  any  other 


'  sense  of  the  letter  be  matter  of  law,  or  of    senes  of  words  reduced  into  writing,  whkh 
^fact?'  fall  within  the  province  of  juries.    For  in- 

upon  a  general  issue  on  an  indict- 


stance 

ment  for  sending  a  threatening  letter,  a  jury 
is  to  inquire,  whether  such  a  paper  as  the 
paper  charged  in  the  indictment  exists  ?  They 
must  read,  or  hear  read,  and  understand  the 
paper  charged,  and  the  paper  produced  to 
them  in  evidence,  in  order  to  their  finding 
that  the  paper  charged  does  exist.  The 
jury  cannotj  know  that  they  are  the  same 
papers  without  comparing  both  the  words  and 
the  sense.  But,  when  the  jury  have  read, 
and  sufficiently  understood  the  paper  chaiged, 
and  the  paper  produced,  so  as  to  be  enabled 
to  pronounce  that  they  are  the  same  papers ; 
when  the  averments  have  been  examined  and 
found  to  be  true ;  when  the  context  (if  there 
be  a  context  not  set  forth)  has  been  seen,  and 
understood,  and  found  not  to  alter  the  sense 
of  the  paper  produced,  and  to  put  a  difi'erent 
sense  upon  it  than  that  which  the  paper 
charged  imports;  and  when  the  sending  of 
the  supposed  threatening  letter  is  found  as 
charged,  then  all  inqmry  before  the  jury 
ends ;  the  rest  is  matter  of  le^al  <;oiiclusion. 

"  Your  lordships'  sixth  question  is, '  Whether, 
^  on  the  trial  of  an  indictment  for  high  treasQp, 
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'  the  criminality  or  innocence  of  letters  or 
'  papers  set  forth  as  overt  acts  of  treason,  or 
*  produced  as  evidence  of  an  overt  act  of 
<  treason,  be  matter  of  law  or  of  fact  V 

*^  We  have  said  in  our  answer  to  the  first 
.  question,  that  in  all  cases,  and  under  all  cir- 
t'umstances,  the  criminality  or  innocence  of 
an  act  done  is  matter  of  law,  and  not  of  fact. 

*'  We  find  nothing  in  the  two  cases  now  put 
which  should  lead  us  to  narrow  the  generality 
of  that  proposition^  or  to  except  either  of  those 
cases  out  of  it. 

"  fiut  that  we  may  not  be  misunderstood,  we 
add,  that  this  opinion  does  not  ^  the  length 
of  taking  from  the  jury  the  apphcation  of  the 
evidence  to  the  overt  act  of  which  it  is  evi- 
dence. It  only  tends  to  fix  the  legal  character 
of  it  in  the  only  way  in  which  it  can  be  fixed. 
And  we  take  this  occasion  also  to  observe, 
that  we  have  offered  no  opinion  to  your  lord- 
ships which  will  have  the  effect  of  taking 
matter  of  law  out  of  a  general  issue,  or  out  of 
a  general  verdict. 

''  We  know  that  it  is  oflen  so  combined  with 
.both,  as  to  be  inseparable  from  tliem ;  and 
we  disclaim  the  folly  of  endeavouring  to  prove, 
that  a  jury,  who  can  find  a  general  verdict, 
cannot  take  upon  themselves  to  deal  with 
matter  of  law  arising  in  a  general  issue,  and 
to  hazard  a  verdict  made  up  of  the  fact,  and 
of  the  matter  of  law,  according  to  their  con- 
ception of  the  law,  against  all  direction  by 
the  judge. 

^'  Our  aim  has  been  to  trace  the  boundary  line 
between  matter  of  law  and  fact,  as  distiifectly 
as  we  could.  We  believe  that  this  is  all  that 
is  necessary  to  be  known.  We  have  found 
jurors  in  general  desirous  of  keeping  within 
their  province,  which  is,  to  examme  into 
matter  of  fact,  and  cordially  disposed  to  take 
their  directions  in  matter  of  law  from  those 
whose  education  and  habits  enable  them  to 
declare  the  law,  and  to  whom  the  law  and 
constitution  of  the  coimtry  have  committed 
that  important  trust. 

"  Your  lordships'  last  question  is,  *  Whether, 

*  if  a  judge  on  a  trial  on  an  indictment  or  in* 
^  formation  for  a  libel,  shall  give  his  opinion 

*  on  the  law  to  the  jury,  ana  leave  that  opi- 
'  nion  together  with  the  evidence  of  the  pub- 
/  lication,  and  the  application  of  the  innuendo^ 

*  to  persons  and  things,  to  the  Jury,  such  di- 

*  rection  would  be  according  to  law  r 

^  If  we  do  not  misunderstand  this  question, 
it  is  substantially  answered  in  our  answer  to 
tiie  third  que^tioa. 

"  We  mean  to  answer  this  question  in  the 
affirmative ;  but,  that  we  may  be  clearly  un- 
derstood, we  desire  to  be  permitted  in  our  an- 
swer to  substitute  the  words  *  declare  the  law,' 
instead  of  *  give  his  opinion  of  the  law  ;*  and 
the  word  *  aeclaration'  instead  of  *  opinion,' 
where  the  word  opinion  occurs  again  in  the 
question ;  our  answer  will  then  stand  thus : 

'<  If  a  judge,  on  a  trial  on  an  indictment,  or 
information  for  a  libel,  shall  declare  the  law 
to  the  jury,  and  leave  that  declaration,  toge- 


ther with  the  evidence  of  the  publication' 
and  the  application  of  innuendos,  to  persons 
and  thines,  to  the  jury,  such  direction  would 
be  according  to  law. 

"  If  by  the  words  *  leave  that  opinion  to  the 
^  jury,'  is  meant,  in  any  manner,  to  refer  to 
the  jury  the  consideration  of  what  the  law  is, 
in  any  view  of  the  particular  case  in  evidence, 
we  are  of  opinion,  that  such  a  direction  would 
not  be  according  to  law ;  conceiving  the  law 
to  be,  that  the  judge  is  to  declare  to  the  jury 
what  the  law  is ;  and  conceivm^that  it  is  the 
duty  of  the  jury,  if  they  will  find  a  general 
verdict  upon  the  whole  matter  in  issue,  to 
compound  that  verdict  of  the  fact  as  it  appears 
in  evidence  before  them,  and  of  the  law  as  it 
b  declared  to  them  by  the  judge. 

"  We  prefaced  our  answers  with  stating, 
that  the  general  criminal  law  of  &igland  was 
the  law  of' libel.  We  conclude  what  we  have 
to  offer  to  your  lordships  with  stating,  that  the 
hne  marked  out  by  the  law  for  the  conduct  of 
^  jurv  giving  a  gefieral  verdict,  has  an  uni- 
versal application  to  general  veniicts  on  gene- 
ral issues,  in  all  cases  civil  and  criminaf;  for 
we  cannot  distinguish  between  the  office  and 
authority  of  a  jury  in  civil  and  criminal  cases, 
whatever  difference  there  may  be  as  to  ^eir 
responsibility.  We  desire  to  put  vour  lord- 
ships in  mind,  that  it  hath  been  the  modem 
pohcy  to  bring  almost  all  questions  upon  men's 
dearest  and  most  valuable  rights,  to  be  de- 
cided on  a  ^neral  issue,  and  it  will  be  for 
your  lordships'  consideration,  whether  the 
line  we  have  pointed  out,  which  we  take  to  be 
established  in  law  and  in  reason,  is  not  a 
great  and  essential  security  to  the  life,  liberty, 
and  property  of  all  the  king's  subjects^  from 
the  highest  to  the  lowest. 

^*  Ordered,  That  the  further  consideration  of 
the  said  bill  be  put  off  to  Wednesday  next; 
and  that  the  Lords  be  summoned. 

"  Luna  14®  Mali — It  was  moved,  That  the 
order  made  on  Wednesday  last,  for  the  further 
consideration  of  the  bill,  intituled,  *  An  Act 

*  to  remove  doubts  respecting  the  functions  of 

*  Juries  in  cases   of  Libel,'   on  Wednesday 
next,  be  now  read." 

**  The  same  was  accordingly  read  by  the 
clerk. 

"  Ordered,  That  the  said  order  be  dis- 
charged. 

"  Ordered,  That  the  further  consideration  of 
the  said  bill,  be  put  oft*  to  Friday  next ;  and 
that  the  Lords  be  siunmoned. 

"  Ordered,  Tliat  the  questions  put  to  the 
judges  upon  the  second  reading  of  the  said 
bill ;  and  the  judges'  opinions  upon  the  said 
questions,  as  delivered  by  the  lord  chief  baroa 
of  the  Court  of  Exchequer,  be  printed. 

"  Feiteris  18°  Afaii.— The  order  of  the  day 
being  read  for  the  further  consideration  of  the 
bill,  intituled,  '  An  Act  to  remove  doubts  ro 

*  spectiog  the  functions  of  Juries  in  cases  of 
^  Libel ;'  "and  for  the  Lords  to  be  summoned : 

*'  It  was  moved,  *  That  the  said  bill  be  oow 
^  read  a  second  time/ 


305}  for  a  Libtl  on  the  House  of  Commom.  A.  D.  1789. 


[30C 


*^  The  said  bill  was  accordingly  read  a  ae^ 
time.. 

*'Then  it  was  moved,  *  That  the  said  bill  be 
^annmltted  to  a  committee  of  the  whole 

*  House.' 

'^  Which  being  objected  to ; 

**  After  debate ;    it  was  moved,   *  That  the 

*  further  consideration  of  the  said  bill,  and 
'  debate  thereupon,  be  adjourned  to  Monday 
'  next ;  and  that  the  Lords  be  summoned.' 

"  The  same  was  agreed  to,  and  ordered  ac- 
cordingly. 

"Luns,  sr  JWflii  1798.— The  order  of  the 
^y  being  read  for  the  further  consideration 
of  the  bill^  intituled,  '  An  Act  to  remove 
'  doubts  respecting  the  functions  of  Juries  in 
f  cases  of  Libel;'  and  the  adfoumed  debate 
thereupon ;  and  for  the  Lords  to'  be  sum- 
moned. 

«  The  House  proceeded  to  take  the  said  bill 
into  further  consideration. 

'^  Af^er  long  debate,  the  question  was  put, 
'  Whether  the  said  biU  shall  be  committed  ?'  It 
was  resolved  in  the  affirmative. 

^  Ordered,  That  ^e  said  bill  be  committed 
to  a  committee  of  the  whole  House. 

^  Ordered,  That  the  House  be  put  into  a 
committee  upon  the  said  bill  on  Fnday  next. 

«  Veneris,  35«  Jfatt.— The  order  of  the  day 
being  read  for  the  House  to  be  put  into  a  com- 
mittee upon  the  bill,  intituled,  ^  An  Act  to 
'  remove  doubts  respecting  the  functions  of 
'  Jones  in  cases  of  Libel,' 

*  Ordered,  That  the  House  be  put  into  a 
tommittee  upon  the  said  bill  on  Fnday  next. 

"  VenerUj  1«  Junii, — The  order  of  the  day 

being  read,  for  the  House  to  be  put  into  a 

committee  upon  the  bill,  intituled,  <  An  Act 

'  to  remove  aoubts  respecting  the  functions  of 

•'  Juries  in  cases  of  Libel,' 

The  House  was  adjourned  during  pleasiire, 
and  pat  into  a  committee  upon  the  said  bill. 

^  Aha  some  time,  the  House  was  resumed : 
and  the  lord  Cathcart  reported  from  the  com- 
mittee, '  That  they  had  gone  through  the  bill, 
'  and  directed  him  to  report  the  same  to  the 
'  House,  without  any  amendment.' 

**  Martis,  5*  Junii, — Ordered,  that  the  bill, 
intituled,  '  An  Act  to  remove  doubts  respect- 
'  ing  the  functions  of  Juries  in  cases  of  Libel,' 
be  read  the  third  time  on  Monday  next;  and 
that  the  Lords  be  summoned. 

**  Luns  11®  Junii, — ^The  order  of  the  day 
being  read  for  the  third  reading  of  the  bill, 
intituled,  '  An  Act  to  remove  doubts  respect- 
*  inffi  the  functions  of  Juries  in  cases  of  Libel ;' 
and  for  the  Lords  to  be  summoned : 

The  said  bill  was  accordingly  read  the  third 


^  Moved,  '  That  the  bill  do  pass.' 

•*  Which  being  objected  to ; 
.    '^Ailer   debate,    the   question   was  put, 
*  Whether  this  biU  shall  pass  r 

**  It  was  resolved  in  the  affirmative. ' 
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"  Dissentient 

1st.  "  Because  the  rule  laid  down  by  the  bill, 
contrary  to  the  unanimous  opinion  of  the 
judges,  and  the  unvaried  practice  of  ages, 
subverts  a  fundamental  ana  important  prin- 
ciple  of  English  jurisprudence ;  which  leaving 
to  the  jury  the  trial  of  the  fact,  reserves  to 
the  Court  the  decision  of  the  law.  It  was 
truly  said  by  lord  Hardwicke,  in  the  court  of 
King's-bench,  that,  if  these  come  to  be  con- 
founded, it  will  prove  the  confusion  aud  de- 
struction of  the  law  of  England. 

8nd.  *'  Because  juries  can  in  no  case  decttle 
whether  the  matter  of  a  record  be  sufficient, 
upon  which  to  found  a  judgment  The  bill 
admits  the  criminality  of  the  writing  set 
forth  in  the  indictment,  or  information,  to  be 
matter  of  law  whereupon  judgment  may  b6 
arrested,  notwithstanding  the  jury  have  foimd 
the  defendant  guilty.  This  shows  that  the 
question  is  upon  the  record,  and  distinctly 
separated  from  the  province  of  the  jury,  which 
is  only  to  try  facts. 

Srd,  *<  Because  by  confining  the  rule  to  an 
indictment  or  infonnation  for  a  libel,  it  is  ad- 
mitted that  it  does  not  apply  to  the  trial  of 
the  general  issue  in  an  action  for  the  same 
libel,  or  any  sort  of  action,  or  any  other  sort  of 
indictment  or  information :  but  as  the  same 
principle  and  the  same  rule  must  apply  to  all 
general  issues,  or  to  none,  the  rule  as  declared 
by  the  bill  is  manifestly  erroneous. 

'*  Thurlow.  C.     Bathubst. 
*'  KzvYOV,  Abingdon. 

'^  Walsingham.    John,*  Bangor." 

'*  A  message  was  sent  to  the  House  of  Com* 
mons  by  the  former  messengers  [Mr.  Eamea 
and  Mr.  Sprangerl : 

**  To  acquaint  tnem,  That  the  Lords  have 
agreed  to  the  said  bill  without  any  amend- 
ment. 

"  The  bill  together  with  others  received  the 
royal  assent,  Veneris,  15*  Junii  1702,—and  is 
as  follows : 

''An  Act  to  remove  doubts  respecting  the 
functions  of  Juries  in  cases  of  Libel. 

"  Whereas  doubts  have  arisen,  whether  on 
the  trial  of  an  indictment  or  information  for 
the  making  or  publishing  any  libel,  where  an 
issue  or  issues  are  joinea  between  the  king 
and  the  defendant  or  defendants,  on  the  plea 
of  not  guilty  pleaded,  it  be  competent  to  the 
jury  impanelled  to  try  the  same  to  give  their 
verdict  upon  the  whole  matter  in  issue-:  Be  it 
therefore  declared  and  enacted  by  the  king^s 
most  excellent  majesty,  by  and  with  the  ^- 
vice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons  in  this  present  par- 
liament assembled,  and  by  the  authority  of 
the  same,  that  on  every  such  trial  the  jury 
sworn  to  try  the  issue  may  give  a  general 
verdict  of  Guilty  or  Not  Guilty  upon  thq 

whole  matter  put  in  issue  upon  such  indict- 

: J . . 

•  Warren :  See  his  case  in  this  Colkclion, 
A.  D.  179C;  post, 
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ment  or  information;  and  sbaB  not  be  re- 
duired  or  directed,  by  the  Court  orjudge  be- 
fore whom  such  indictment  or  information 
shall  be  tried,  to  find  the  defendant  or  de- 
fendants guilty,  merely  on  the  proof  of  the 
publication  by  such  defendant  or  defendants 
of  the  paper  charged  to  be  a  libel,  and  of  the 
sense  ascribed  to  the  same  in  such  indict- 
ment or  information. 

*'  Provided  always,  that,  on  every  such  trial 
the  Court  or  Judge  before  whom  such  indict- 
ment or  information  shall  be  tried,  shall,  ac- 
cording to  their  or  his  discretion,  give  their 
or  his  opinion  and  directions  to  the  jury  on 
the  matter  in  issue  between  the  king  and  the 
defendant  or  defendants  in  like  manner  as  in 
other  criminal  cases. 

"  Provided  also  that  nothing  herein  con  tuned 
shall  extend  or  be  construeid  to  extend,  to 
prevent  the  jury  from  finding  a  special  ver- 
dict, in  their  discretion  as  in  other  criminal 
cases. 

<<  Provided  also  that  in  case  the  jury  shall 
find  the  defendant  or  defendants  guilty,  it 
shidl  and  may  be  lawful  for  the  said  de- 
fendant or  defendants  to  move  in  arrest  of 
Judgment,  on  such  ground  and  in  such  man- 
ner as  by  law  he  or  they  might  have  done 
before  the  passing  of  this  act;  any  thing 
herein  contained  to  the  contrary  notwith- 
standing.'' 

Antecedent  to  the  enactment  of  the  above 
statute,  an  ineffectual  attempt  had  been  made 
In  the  House  of  Commons,  (March  7th  1771), 
by  Mr.  Dowdeswell,  to  introduce  a  bill  to 
remove  doubts  as  to  the  rieht  of  juries  in 
trials  for  libel.  Mr.  Dvw(£swell*s  motion 
for  bringing  in  his  bill  was  seconded  by 
sir  George  Savile,  and  warmly  supported  by 
Edmund  Burke.  See  the  debate  thereon. 
Vol.  XVII.,  New  Pari.  Hist.  p.  43.  Mr. 
Btirke*s  speech  will  be  found  in  Vol.  X.,  p. 


109  of  Burke's  Works,  8voi  edit,  of  1819^ 
The  following  was  lidfr.  Dowdeswell -s  bill : 

^  Whereas  doubts  and  controversies  havief 
arisen  at  various  times  concerning;  the  right 
of  jurors  to  try  the  whole  matter  lud  in  m« 
dictments  and  informations  for  seditious  and 
others  libels :  And  whereas  trial  by  ^juries 
would  be  of  none  or  imperfect  efiect,  if  the 
juries  were  not  held  to  oe  competent  Co  try 
the  whole  matter  aforesaid;  for  settling  and 
clearing  such  doubts  and  controversies,  and 
for  securing  to  the  subject  the  effectual  and 
complete  benefit  of  trial  by  juries  in  such 
indictments  and  informations ;  Be  it  enacted, 
&c.  That  jurors  duly  empanneUed  and  sworn 
to  try  tlie  issue  between  the  king  and  the 
defendant  upon  any  indictment  or  infonna* 
tion  for  a  seditious  libel,  or  a  libel  under  any 
other  denomination  or  description,  shall  be 
held  and  reputed  competent  to  all  intents 
and  purposes,  in  law  and  in  right,  to  try 
every  part  of  the  matter  laid  or  charged  in 
said  indictment  or  information,  comprehend- 
ing the  criminal  intention  of  the  defendant 
and  the  evil  tendency  of  the  libel  charged,  a^ 
well  as  the  mere  fact  of  the  pubucatian 
thereof,  and  the  application  by  innuendo' of 
blanks,  initial  letters,  pictures,  and  other  de- 
vices; any  opinion,  question,  ambiguity  or 
doubt  to  the  contrary  notwithstanding.*^ 


A  prosecution  was  likewise  instlhited,  fit 
consequence  of  an  address  from  the  House  of 
Commons,  against  the  printer  and  publisher 
of  *  The  Wond '  for  a  libel  containea  in  some 
remarks  on  the  tardiness  with  which  thidt 
House  proceeded  in  the  business  of  Hastings*s 
impeachment.  See  44  Comm.  Journal,  469. 
Bostock  the  printer  of  the  libel,  was  brought 
to  trial  in  May  1790,  and  found  guilty. 
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573.  Proceedings  in  the  Case  of  John  Prith^  for  High  Treason^ 
at  Justice  Hall  in  the  Old  Bailey^  on  Saturday^  April  1 7th: 
30  George  HL  a-  d.  1790.* 


£1790,  January  SXM.  As  his  majesty  was 
jgoing  in  state  to  the  House  of  Peers,  on 
passms  the  comer  opposite  Carlton-house, 
in  St.  James's  Park,  a  stone  was  thrown  at 
the  coach  by  a  tall  man  dressed  in  a  scarlet 
coat,  black  breeches,  a  striped  waistcoat,  a 
cocked  hat,  with  an  orange-coloured  cock^ 
ade ;  he  was  immediately  apprehended  and 
taken  to  Mr.  Grenville's  office,  in  the  trea- 
sury, Whitehall,  where  he  underwent  an 
examination  by  the  attorney-general  and 

*  Taken  in  short  hand  by  £.  Hodgson,  and 
published  by  authority  in  the  Sessions  paper 
of  the  above  date. 


sir  Sampson  Wright,  before  Mr.  Pitt  Mr- 
Grenville,  the  duke  of  Leeds,  earl  of  Chat- 
ham, and  others,  which  lasted  four  hours, 
when  he  was  committed  to  prison  for  far- 
ther examination.  He  proves  to  be  tb» 
same  person  wha  wrote  a  lib^  aaainst  his 
majesty,  and  stuck  it  on  the  whuebone  ilk 
the  court-yard,  St.  James's^  about  a  fint- 
ni^ht  since,  and  sizned  his  name  John 
Frith,  lieutenant  of  Uie  second  battalion  of 
royals.  After  undergoing  several  otho* 
examinations,  he  was  conunitted  to  New- 
gate for  trial  on  a  charge  of  high  treason. 
Ann.  Reg.  Chron.  p.  194.] 

On  March  Ist,  a  bill  of  JudictOMiit  wis 
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iovad  by  the  grand  jury  against  John  Frith 
for  high  treason ;  and  on  Apftl  17th  the  fol- 
lowing proceedings  took  place  -. — 

AT  the  Sessions  House  in  the  Old  Bailey, 
before  the  right  honourable  William  Pickett, 
lord  mayor  of  the  city  of  London ;  the  right 
honourable  IJo^'d  lord  Kenvon,  lord  chief 
Justice  of  his  majesty's  Court  of  King's-bench; 
sir  Beaumont  Hotham,  knight,  one  of  the 
barons  of  his  majesty's  Court  of  Exchequer ; 
the  honourable  ^ohn  Heath,  esq.  one  of  tfie 
justices  of  his  majesty's  Court  of  Common 
Fleas;  John  William  Rose,  esq.  serjeant  at 
jaw,  recorder  of  the  said  city,  and  others  his  ma- 
jesty's justices  of  Oyer  and  Terminer  of  the 
city  ofLondon,  and  justices  of  goal  delivery 
of  New^te,  holden  for  the  said  oity,  and 
county  of  Middlesex. 


JUBT. 


William  George 
Button  Greenwood 
Wm.  Aug.  Mitchell 
KainsFord 
John  Dell 
William  May 


Thomas  Hill 
William  Matthews 
Francis  Ostiffe 
William  Ramsden 
William  Sedcole 
Laban  Tilbrooke.  * 


Counsel  for  the  Croncn.— Mr.  Attorney- Ge- 
neral [Sir  A.  Macdonald,  afterwards  Lord 
Chief  Baronl;  Mr.  Solicitor-General  [Sir 
John  Scott,  afterwards  successively  Lord  Chiet 
Justice,  C.  B.  and  Lord  Chancellor];  Mr. 
Jjaw  [^now  (1816)  Lord  Chief  Justice,  B.  R.]; 
Mr.  Silvester  [now  Recorder  of  London]. 

CcHiuel  for  the  Pritoner. — Mr.  Shepherd 

Snow  Solicitor-General] ;   Mr.  Garrow  [now 
LtlDmey-Genend] . 

The  prisoner  being  put  to  the  bar,  the 
clerk  began  to  arraign  him ,  ^  John  Frith, 

*  yoii  stand  indicted  oy  the  name  of  John 

*  Frith  ;• — when  Mr.  Shepherd^  one  of  hiscoun- 
sel,  addressed  the  Court  as  follows ; 

My  lord ;  before  the  prisoner  is  arraigned 
I  wish  to  make  an  application.  T<Mlay  my 
iriend  Mr.  Garrow  and  myself  are  counsel 
for  the  defendant,  Mr.  Frith ;  and  though  we 
are  furnished  with  what  we  think  a  sumcient 
defence,  yet  we  should  feel  ourselves  defici- 
ent, if  while  we  thought  so,  there  were  other 
evidence  that  could  be  brought  forward,  (and 
we  think  there  is  some  very  important  evi- 
dence  which  might  be  procured  before  the 
next  sessions,)  on  behalf  of  Mr.  Frith :  on 
that  account,  we,  as  counsel  for  him,  apply 
to  the  humanity  of  the  attorney-general,  to 
beg  he  would  consent  to  the  postponing  this 
trial  to  the  next  sessions. 

In  this  case  we  exercise  our  duty  as  coun- 
sel :  Mr.  Frith  is  entitled  to  the  best  of  our 
judCTienl:    whether  he  will  choose  to  be 

fuioed  by  that  is  certainly  a  consideration  for 
is  own  mind.  Mr.  Attorney-general  always 
will  attend  to  applications  of  this  sort; 
we  therefore  do  hope  that  he  will  consent. 

Cwrt,  This  application  is  made  on  your 
•jodgHiciU? 


Mr.  Qnrrow,  I  entirely  concur  with  my 
learned  friend.  We  certamly,  as  counsel,  are 
suitors  to  Mr.  Attorney-scneraPs  humanity, 
that  more  time  may  be  allowed  for  the  pri- 
soner's defence.  Whether  Mr.  Frith  himself 
will  or  will  not  consent,  I  do  not  know. 

JMr.  Garrow  to  Mr.  Frith.  Mr.  Frith,  we 
have  been  applying  to  the  Court,  or  to  Ms. 
Attorney-general,  to  permit  your  trial  to 
stand  over  till  next  sessions,  upon  our  judg« 
mcnt;  it  appearing  to  us  that  it  will  be  bet- 
ter, and  your  defence  better  arranged. 

Prisoner,  I  object  to  it,  on  account  of  my 
health  being  in  a  bad  state  through  long  coor- 
finement.  I  should  rather  meet  it  now :  it 
is  depriving  a  subject  of  his  liberty,  and  en* 
dansering  his  health. 

Mr.  Att,  Gen,  Notwithstanding  what  this 
unhappy  gentleman  has  said,  I  am  given  to 
understand  that  there  may  be  some  circum- 
stances in  his  situation ;  and  likewise  that  he 
is  not  very  well  able  in  point  of  necuniary 
concerns,  to  be  so  ready  in  the  collection  of 
materials  for  his  defence,  as  many  other  pri- 
soners are:  therefore  it  rov  friends  are  of 
opinion  that  he  must  go  to  his  trial  now  un- 
der sreat  disadvantages,  possibly  arising  from 
the  last  cause,  as  well  as  the  other,  I  shall 
have  no  objection  to  give  the  gentlemen  such 
time  as  will  enable  them  to  collect  such  evi- 
dence as  they  may  choose. 

Pritoner.  Then  I  shidl  make  an  applica* 
tion  to  some  member  of  parliament  or  the 
legislature.  I  therefore  totally  appeal  against 
such  power  of  putting  off  the  tniEd  any  far- 
ther ;  and  whoever  dares  to  oppose  me  in  that 
respect,  I  will  represent  him  to  the  legisla- 
ture, or  some  member  of  parliament ;  either 
to  general  North,  or  some  gentlemen  whom  I 
have  the  honour  of  knowing. 

Mr.  Garrow,  My  lord,  we  are  put  into  ao 
arduous  situation.  But  for  one,  I  feel  it  to  be 
my  duty  to  take  upon  myself  in  opposition  to 
the  prisoner,  for  tne  prisoner's  benefit,  to  pray 
that  the  court,  or  rather  the  attorney- general 
will  consent  to  postponing  this  trial. 

Court,  Mr.  Attorney-General  has  conducted 
himself  on  this  occasion  as  he  always  does, 
exceedingly  liberally  and  properly;  and  is 
ready  to  give  all  that  indulgence  which  hu« 
manity  calls  for,  because  justice  could  not 
be  attained  without  reasonable  delay  inter- 
posing, therefore  it  must  stand  over  till  next 
sessions. 

.  Prisoner.  I  do  not  admit  of  it.  And  I 
shall  make  an  application  to  parliament,  that 
I  have  been  here  three  months  in  disagreeable 
confinement;  and  the  king  has  broken  the 
mutual  obligation  between  Him  and  the  sub- 
ject ;  and  the  assault  is  of  such  a  simple  kind 
of  manner ;  and  what  I  have  met  with  is  of 
such  a  nature,  that  I  desire  to  speak  by  way 
of  extenuation,  and  to  plead  guilty  or  not 
guilty  to  the  facts.  I  then  shall  make  an 
application  as  being  illeeally  detained  in 
pnson,  that  you  will  not  admit  a  British  sub* 
ject  to  plead  to  the  indictment :  I  tlier^foie 
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shall  make  an  application  to  the  legislature, 
that  you  are  violating  the  laws  of  this  king- 
dom. I  mil  not  put  it  in  the  power  of  tfie 
rntlemen  that  are  employed  tor  me  to  put 
off. 

Court,  It  is  impossible  for  the  most  inat- 
tentive observer  not  to  be  aware  that  there 
may  in  this  case  be  a  previous  inquiry  neces^ 
sary:  such  is  the  humanity  of  the  law  of 
England,  that  in  all  sta^  both  when  the 
act  is  committed,  at  the  time  when  the  pri- 
soner makes  his  defence,  and  even  at  the  day 
of  execution,  it  is  important  to  settle  what 
his  state  of  mind  is* ;  and  at  the  time  he  is 
called  to  plead,  if  there  are  circumstances  that 
suggest  to  one's-  mind  that  he  is  not  in  the 
possession  of  his  reason,  we  must  certainly  be 
careful  that  nothing  is  introduced  into  the 
administration  of  justice,  but  what  belongs  to 
that  administration.  The  justice  of  the  law 
lias  provided  a  remedy  in  such  cases  ;  there- 
fore I  think  there  ought  now  to  be  an  inquiry 
made,  touching  the  sanity  of  this  man  at  this 
time ;  whether  ho  is  in  a  situation  of  mind 
to  say  what  his  grounds  of  defence  here  arc. 
I  know  it  is  untrodden  ground  though  it  is 
constitutional :  then  get  a  jury  together  to 
inquire  into  the  present  state  of  his  mind ; 
the  twelve  men  ttiat  are  here  will  do. 

Prisoner  to  Mr.  G  arrow.  I  beg  the  favour 
to  speak  to  you. 

Mr.  Garrow.  By  all  means,  sir. 

Prisoner,  The  privy  council  were  pleased  to 
fiend  the  kind's  physician  to  me,  after  I  had 
appeared  belore  my  lord  Kenyon  on  the  SSnd 
ef  January.  I  was  examined  at  the  privy 
council  by  lord  Camden  ;  and  they  sent  the 
Icing's  physician  to  me.  I  made  dates  and 
fncmorandums  of  the  physician's  visits,  like- 
wise remarks  that  I  spoke  to  him  at  various 
times;  and.  of  the  apothecary's  visits  also: 
they  persevered  in  my  being  in  perfect  health, 
£t  to  meet  my  trial;  and  I  have  put  down  the 
conversations. 

Mr.  Justice  Heath,  The  jury  will  take 
notice  of  that. 

The  Jury  shMrn  asfolUncs: — ^  You  shall 

<  diligently    inquire,  and  tnic    presentment 

*  make  for,  and  on  behalf  of  our  sovereign 

*  lord  the    king,  whether   John  Frith,   the 

<  now  prisoner  at  the  bar,  who  stands  indicted 

*  for  high  treason,  be  of  sound  mind  and  un- 
'derstanding  or  not,  and  a  true  verdict  give 
'  according  to  the  best  of  your  understancUng, 
'  80  help  you  God.' 

*  A«  to  this  see  the  case  of  Bateman,  ante 
Vol.  XI,  p.  467 :  Sir  John  Hawles's  Remarks 
on  that  case,  p.  476  of  the  same  Volume,  and 
the  authorities  there  cited.  See  also  4  Blackst. 
Comm.,  pp.  24,  395,  and  Christian's  notes  ; 
and  in  this  collection  the  case  of  Purchase, 
Vol.  XV,  p.  68Q,  that  of  Edward  Arnold,  Vol. 
XVI,  p.  695,  the  note  to  that  case,  Vol.  XVI, 
^  765,  the  case  of  earl  Ferrers,  Vol.  XIX,  p. 
B65 ;  and  the  case  of  UaMM,  April  !i6t&, 

A.  D.  1600. 
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Mr.  Shepherd.  Mr  Frith,  you  are  aware 
that  the  gentlemen  of  the  jury  who  have 
been  just  sworn,  are  going  to  inquire  whether 
you  ai^  in  a  fit  situation  to  plead  at  this  time, 
and  to  lie  tried.  Now  I  wish  you  would 
state  to  these  gentlemen  what  reasons  you 
have  to  give,  to  induce  them  to  think  you 
are,  and  to  produce  any  memorandums. 

Prisoner.  I  have  had  a  physician  attended 
me  two  months  past.  On  the  22nd  of  January, 
I  came  into  these  circumstances  .*    and  they 
were  pleased  to  send  the  king's  physician  to 
examine  me,  whether  I  was  perfectly  in  my 
senses :   I  persevered  in  being  so,  and  would 
take  no  drugs  from  the  apothecary.    I  begged 
him  to  attend  as  a  friend  to  me,  to  protect  me 
from  insult,  supposing  there  was  any  possibi- 
lity that  I  could  be  insulted  in  this  great 
prison  :    but  if  I  had  not  been  well,  I  woulcf 
iiave  had  my  own  physician,  Dr.  Ileberden, 
who   attended  my    father  formerly,   when 
living :  I  looked  upon  him  as  a  friend  attend- 
ing me,  to  prove  that  I  was  in  my  senses  or 
any  thing  else.    I  made  memorandums  of 
his  visits,  and  the  various  conversations  that 
we  had  together.    I  made  memorandums  like- 
wise of  letters :    a  letter  which  I  wrote  to 
Messrs.  Cox  and  Greenwood ;  and  I  have  a 
copy  of  it,  and  one  that  I  wrote  about  the 
24tn  of  February,  during  the  time  that  the  last 
sessions  was  here,  when  I  thought  I  ought  be 
tried ;  I  then  re-copied  it  again.    I  then  men« 
tioned  that  a  disameable  thing  had  hap- 
pened, that  general  Clarke  is  comine  home 
m  disgrace.    To  hide  that  infamy  that  ha9 
happened,  they  wished  to  give  it  out  that  I 
was  out  of  my  senses.  The  agents  who  bad  im- 
mediately freed  me  from  the  inconveniences 
I  was  under,  they  were  ordered  to  deny  the 
subject  the  liberty  of  drawing  on  his  agent,  on 
the  house  where  he  had  money  to  answer  his 
bills.    They  acknowledged  me  to  have  beeii 
perfectly  in  my  senses  at  the  time  when  I 
first  came  to  England ;  I  drew  on  them,  and 
I  have  totally  freed  myself  from  the  inconv^ 
nience  I  was  under,  from  beine  improperly 
detained  in  the  county  of  Cheshire.    I  was 
writing  a  letter  of  what  was  publicly  given 
out  concerning  the  subject :   I  then  wrote  to 
Messrs.  Cox,  Cox  and  Greenwood  to  beg  they 
would  send  down  some  gentlemen  here  to 
prove  how  the  liberty  of  the  subject  was  in* 
vaded  in  1787,  in  June ;  and  such  letters  will 
prove  that  the  34th  of  last  February  I  was 
right  in  my  mind  then;   and  that  now  I 
re-copied  it  again  about  a  fortnizbt  ago :  and 
it  went  through  my  attorney  to  llilessrs.  Cox, 
Cox  and  Greenwood's  house ;  that  will  prove 
the  state  of  my  mind  at  that  period  of  time. 

Mr.  Garrow,  Will  you  have  the  goodness 
Mr.  Frith  to  state  to  the  Jury  the*  circum- 
stance that  took  place  on  your  arrival  at 
Liverpool,  about  the  clergyman. 

Prisoner.  When  I  first  arrived  at  Liver- 
pool I  perceived  I  had  some  powers  like  those 
which  St*  Paul  had;  and  the  sun  that  St. 
Paul  gives  a  description  of  in  the  Teslament; 
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an  extraordinary  power  that  catn^down  upon 
me^the  power  of  Christ;  in  consequence  of 
my  persecution  and* being  ill-used,  tne  public 
wanted  to  receive  me  as  a  most  extraordinary 
kind  of  a  man  ;  they  would  have  received  me 
in  any  manner  that  I  pleased.  When  I  went 
to  St  Thomas's  church  I  was  there  surprised 
to  hear  the  clergyman  preach  a  most  extraor- 
dinary sermon  upon  me  as  if  I  was  a  god  :  I 
found  my  friends  wanted  me  to  support  that 
kind  of  fanaticism  in  this  country ;  this  ser- 
mon was  printed  afterwards  by  Eyre  the  printer 
at  Warrington ;  when  I  came  to  London  to  the 
king  concerning  some  military  business  I  told 
him  nothing  about  any  supernatural  abilities  or 
the  power  of  God.  When  I  went  to  the  Infir- 
mary over  Westminster-bridge,  to  the  Asylum, 
I  was  surprised  to  hear  general  Washington's 
'  late  chaplain  Mr.  Duch^  ;  he  said,  I  remem- 
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he  said  it  was  the  psalms;  I  then  talked 
about  his  trial,  and  he  then  entered  into  such 
conversation  as  you  have  heard  about  St. 
Paul  and  Christ. 

This  conversation  is  not  new,  you  have 
heard  it  before  ?— Yes. 

Prisoner.  I  said  it  was  when  I  was  landed 
at  Liverpool,  and  was  giving  a  narrative. 

Mr.  Garrow,  From  the  whole  of  your  in- 
tercourse with  him,  did  it  appear  to  you  that 
he  was  insane  ? — I  really  thought  so. 

You  think  so  now  .>— I  do. 

Richard  Akerman/es({.  sworn. 

You  have  had  frequent  opportunities  of 
seeing  Mr.  Frith  ? — I  have  frequently  seen 
Mr.  Fritli ;  I  have  been  with  him  frequently. 

State  from  the  conversation  you  have  had 
with  him,  and  his  conduct  on  the  whole  what 


IS  very  hard  I  should  be  called  upon ;  I  have 
heard  such  conversation  as  you  have  heard  in 
court. 
Mr.  G arrow.   T  will  not  trouble  Mr.  Aker- 


bcr  the  words  lie  said,  "  See  him  clothed  in    your  opinion  is  of  the  state  of  his  mind. — It 
grace,"  pointing  to  me;    there  were  some  l--i  » -i     u  i-       h-j 

supernatural  appearances  at  that  time,  there- 
fore I  could  wish  the  privy  council  wnen  I 
can^e  to  England  or  the  parliament,  might  be 
witnesses  that  T  did  not  want  to  set  up  any 
kind  of  powers  to  the  public;  but  there  are 
such  extraordinary  appearances  that  attend 
ine  at  this  moment  that  it  is  singular ;  and  all 
I  do  dail}'  is  to  make  memoranaums.  daily  to 
prove  myself  in  my  senses :  some  friends  in 
Cheshire  wanted  me  to  set  up  some  kind  of 
&naticism,  some  new  branch  of  religion. 

Mr.  Garrow,  Would  you  be  so  good  Mr. 
Frith  to  inform  the  Court  as  you  have  an 
opportunity  now,  of  the  complamt  you  made 
to  me  of  the  effect  your  confinement  has  upon 
yon,  and  the  pain  in  your  ear  ? 

Prison<r,  In  respect  to  the  body  of  people, 
St.  Paul  when  he  was  at  Jerusalem,  the  same 
kind  of  power  then  came  down  on  the  public ; 
there  is  both  a  kind  of  good  and  evil  power, 
which  we  are  all  liable  to  in  this  world; 
in  consequence  of  that  I  feel  myself  in  apar- 
Ucularly  disagreeable  situation  in  connne- 
ment;  I  am  under  a  state  of  suffocation 
almost,  the  divine  ordinances  weighing  so 
^eiy  low  down  that  I  am  entirely  reduc^  to 
a  shadow  almost,  that  is  all  to  me  ^s  if  it  was 
a  death  seemingly,  I  am  so  iji  a  state  of  con- 
finement. 


The  Rev.  Mr.  Villette  sworn. 

Mr.  G arrow.  I  believe  Sir,  you  have  had 
'an  opportunity  of  conversing  with  this  sen- 
iieman  since  he  has  been  in  custody  ? — ^les. 

Slate  the  impressions  that  such  conversa- 
tions made  on  your  mind  ? — ^The  first  time  I 
saw  him  I  really  thought  from  the  appear- 
ance he  had,  that  he  was  deranged  m  his 
mind  ;  I  took  notice  so  to  the  man  wlio  had 
the  care  of  him ;  some  time  after  he  sent  for 
a  bible ;  I  sent  him  one ;  then  we  had  some 
conversation,  and  he  told  me  he  had  a  pocket 
volume  of  that  book,  but  that  they  took  it 
irom  him  when  he  was  before  the  privy  coun- 
dl ;  he  said  '  I  am  much  obliged  to  you.'  I 
-uNfit  to  hun  a  few  days  ago,  he  was  reading, 


man. 

Prisoner.  I  have  been  very  silent  and  close 
for  many  reasons,  and  to  protect  my  person ; 
I  have  read  the  psalms,  my  lord,  as  I  had  no 
other  books. 

Mr.  Sheriff  Newman  sworn. 

Mr.  Shepherd.    Have  you  had  any  conver- 
sation with  Mr.  Frith  since  he  has  been  in 
custody? — Very  frequently;  I  went  the  se- 
cond day  afler  he  was  in  Newgate ;  I  went 
entirely  out  of  curiosity ;  I  found  him  a  sub- 
ject of  great  compassion.     He  began  talk- 
ing to  me  very  deranged  for  the  first  ten  mi- 
nutes. I  asked  him,  why  he  went  over  to 
Holland?  he  said  he  went  eastward  in  pursuit 
of  the  light.    I  said,  what  light?   he  said, 
why,  you  have  read  the  scriptures?  I  said, 
yes;  says  he,  the  same  light  that  fell  upon 
St.  Paul  when  he   went  to  Damascus;    T 
said,  what  brought  you  back  ?  why,  says  he, 
when  I  got  there  I  found  the  light  was  m  the 
west  as  well  as  in  the  east.    He  desired  to 
have  the  liberty  of  walking  in  the  yard;  and 
I  consulted  Mr.  Akerman ;  and  he  said,  there 
was  an  order  concerning  him.    I  found  him 
every  time  in  the  same  way.  I  was  there  once 
when  Dr.  Millan  came  down;   I  met  him 
there ;  he  for  the  first  five  minutes  had  doubts ; 
but  before  he  went  away  he  was  perfectly 
satisfied  the  prisoner  was  msane ;  I  have  not 
the  least  doubt,  nor  possibly  can  have  a 
doubt.    I  frequently  found  him  reading  in 
the  book  of  Kings,  and  he  told  me  he  was 
learning  the  art  of  war,  and  he  should  come 
to  be  a  general,  and  he  should  like  to  un- 
I  derstand  the  art  of  making  war  as  the  an- 
cients did. 


Prisoner.  I  do  not  remember  speaking 
about  that,  and  I  made  memorandums  of  my 
conversations  with  Mr.  Newman.  I  never 
s^oke  about  particular  lights;  I  said,  when  I 
went  over  to  Holland^  as  the  ministers  nog-' 
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lected  doing  their  duty  to  me  as  a  subject|  in 
protecting  me  from  the  insults  of  the  body 
of  people;  stirring  up  licentiousness,  aiming 
at  me;  they  drove  me  out  of  the  kingdom;  1 
-went  to  Hollajid  to  shelter  myself  from  the 
^ody  of  the  people,  but  I  do  not  remember 
fiiaying  any  thmg  of  following  the  light. 
'  To  Mr.  Newman.  Do  you  think  it  was  ab- 
^ute  incapacity  of  mind,  or  feigned  or  as- 
sumed } — I  bcUeve  absolutely  that  he  is  totally 
deranged,  and  not  in  the  use  of  his  senses  for 
ten  mmutes  together;  every  day  I  saw  him 
be  was  so^  and  of  that  there  is  not  a  doubt ;  I 
went  at  dififerent  times  merely  to  make  ob- 
servations. 

Mr.  Garrow,  Mr.  Frith,  are  you  acquainted 
with  Mr.  Burnsell  the  auctioneer? — Yes;  he 
took  an  extraordinary  liberty  in  putting  into 
the  Public  Advertiser,  the  3rd  of  February, 
4  letter,  dated  the  1st,  declaring  me  insane, 
Q.  most  extraordinary  liberty;  I  thought  it 
prudent  to  keep  a  copy :  I  have  made  memo- 
randums, but  tney  have  been  taken  from  me 
by  colonel  Amherst,  the  same  as  Mr.  Wilkes's 
papers  were  seized,*  a  kind  of  alteration  of 
the  laws  of  the  land,  a  kind  of  scheme  to 
make  a  man  appear  insane,  to  totally  dis- 
guise^ to  undo  the  liberty  of  the  British  sub- 
ject ;  in  fact,  it  is  such  a  concealed  evil  that  I 
do  not  know  where  it  will  end. 

Had  Mr.  Burnsell  any  ill-will  to  you.^ — 
None  at  all ;  he  was  oxuy  employed  to  hide 
the  mutiny  that  those  applauses  of  the 
clergymen  had  occasioned:  he  went  to  a 
person  that  lives  with  Mrs.  Dowdeswell,  in 
upper  Brook- street;  he  had  a  letter,  and  w^ 
perhaps  feed ;  the  clergyman  declared  me  4ls 
a  god,  the  body  of  the  people  as  a  man  in^ 
aane ;  myself  afjplying  to  the  king  merely  to 
get  my  birth  arain ;  when  I  went  to  ra  v  friend 
Mr.  Burnsell^  I  spoke  of  no  powers  of  God  or 
Christ. 

Was  that  before  the  complaint  with  which 
you  were  afflicted  in  your  ear  ? — Before  that, 
the  pain  in  my  ear,  shall  I  finish  with  respect 
to  Mr.  Burnsell? 

If  yuu  please. — ^I  found  he  wished  to  sup** 
pose  me  not  right  in  my  senses,  and  that  he 
rould  produce  no  proof;  he  has  declared  in 
the  pubUc  papers,  that  I  behaved  ii^  such 
a  violent  manner  in  his  house,  as  totally  to 
Ijrove  myself  out  of  my  senses;  I  have  the 
facts  now  on  one  side  put  down,  that  I  can 
6nd  no  one  circumstance  of  the  kind,  and  to 
put  such  a  letter  into  the  newspaper !  if  they 
wish  to  make  a  man  appear  insane,  he  should 
be  taken  before  the  lora  chancellor,  and  there 
make  a  general  declaration  some  way  or 
other;  but  it  is  done  to  interfere  with  the 
liberty  of  the  subject. 

Mr.  Fritl),  how  long  were  you  afflicted  with 
that  complaint  in  your  ear.^ — I  endured  it;  I 
Mipposed  U  merely  as  a  trifiing  thing ;  but  th^t 
complaint  arises  from  a  power  of  witchcralt, 
which  existed  about  a  hundred  years  ago  in 
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this  country ;  there  is  a  power  whkh  women 
are  now  afflicted  with ;  tnere  is  a  power  that 
rules  now,  that  women  can  torment  men  if 
they  are  in  a  room ;  over  your  head  they  maj 
annoy  you  by  speaking  m  your  ear;  I  have 
had  a  noise  in  my  ear  like  speech ;  it  is  in  the 
power  of  women  to  annoy  men  publicly,  eveu 
^throughout  the  whole  continent. 

Could  you  satisfy  one  of  the  jmy,  that  such 
a  noise  exists  in  your  ear  at  this  time  } — That 
there  is  a  noise  in  my  ear  at  this  time  ? 

Yes.— No ;  I  am  free  from  it  now. 

Oh  !  you  are  free  from  it  now? — ^Yes;  but 
it  is  the  power  and  effects  of  what  they  call 
witchcran,  or  some  kind  of  communicatioQ 
between  women  and  men;  but  I  have  re- 
mained such  a  chaste  man  for  these  £9ur 
years,  tliat  it  has  fallen  upon  me  particularly^ 
and  the  ph^'sician,  by  leaving  me  a  month 
ago  and  visiting  me  as  a  friend,  will  totally 
speak  to  the  tact ;  the  last  time  he  visited 
me  was  on  the  I9th  of  March ;  says  be,  I 
hope  ^ou  will  be  restored  and  fit  to  taikft 
your  trial ;  but  I  know  your  friend  Mr.  Ho- 
gaxth — I  have  seen  him;  and  some  pdople 
that  are  in  court  will  be  able  to  declare  me  in 
mv  senses ;  I  have  said  little  or  nothing  at 
all  latelv.  and  been  totally  silent,  so  that  it  is 
impossible  for  me  to  be  in  that  state.  Shall 
I  beg  the  favour  to  address  my  lord? 

Lord  Clu^  Justice.    If  you  please.  Sir. 

Prisoner,  Do  you  recollect  me  in  the  year 
177d|  when  I  applied  to  you  in  person  on  a 
case  of  some  landed  property  between  me  and 
one  Entwistle  at  Cheshire?  when  you  were  a 
counsel  and  were  one  of  my  counsel,  with 
one  Mr.  Hughes — knowing  me  then,  and 
likewise  in  October,  at  the  assizes,  respecting 
some  contested  property — some  landed  pro- 
perty I  have  in  Cheshire  ?  Now  that  circum- 
stance may  corroborate  my  declaration  of  the 
state  of  my  mind. 

X.  C.  X    I  do  not  recollect  it. 

Mr.  Fuller  sworn. 

I  have  fr^uently  seen  Mr.  Frith  since  he 
came  from  the  East  Indies ;  I  have  had  o|)* 
portunities  of  conversing  with  him  at  parti< 
cular  times. 

Mr.  Shepherd,  Do  you  recollect  any  thing 
particular  in  his  conversation  that  induced 
you  to  take  notice  of  thi|||tate  of  his  mind  ?— 
Yes,  several  times;  on  Christmas  eve  was 
two  years,  I  spent  four  hours  with  him ;  I 
conversed  with  him  for  three  hours  before  I 
knew  anything  was  the  matter  with  him; 
and  upon  askins  him  a  question  respecting 
the  matters  he  had  mentioned  'before,  con- 
cerning his  ill  treatment  by  msyor  Amherst 
and  ensign  Steward,  in  the  West  Indies,  he 
declared  then  the  reason  he  was  ill-treated 
was,  that  he  wished  to  reveal  what  the  go- 
vernment wished  to  conceal;  for  that  ne 
saw  a  cloud  come  down  from  heaven :  that 
it  cemented  into  a  rock,  and  out  of  that 
sprung  a  false  island  of  Jamaica,  and  because 
he  wished  to  reveal  it,  he  had,  ne  said,  been 
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confiiied  one  hundred  and  sixty-three  davs;^ 
and  they  had  taken  different  means;  dfiat 
he  had  taken'  an  oath  of  this  before  sir 
Sampson  Wright,  a  copy  of  which  he  gave 
me,  and  he  wanted  to  have  it  published^  but 
Woodfal],  the  printer,  refused;  and  he  said, 
he  hoped  that  I,  as  one  of  his  friends,  would 
make  it  a  conversation,  in  hopes  it  would 
reach  the  ears  of  the  king ;  I  thought  that 
the  speech  of  a  madman ;  and  he  said,  that 
he  had  wrote  to  the  king  and  to  sir  George 
Young,  the  secretary  at  war,  and  could  re- 
ceive no  redress,  and  that  they  had  reduced 
him  to  half-pay;  I  understood  that  a  gentle- 
noan  of  the  name  of  Garrow  was  employed  as 
his  counsel ;  and  I  sent  the  copy  of  this  oath 
enclosed  in  a  letter  to  inform  him  of  it ;  I  last 
Chrismas  day,  by  chance,  went  into  the  same 
friend's  house,  at  No.  92,  in  Frith-street; 
there  I  drank  tea  with  Mr.  Frith;  he  then 
told  me  he  was  worse  used  than  common  ; 
that  he  was  persecuted,  and  tliatthey  wanted 
to  set  him  up  as  Anti-Christ,  or  a  fourth  per- 
aon  in  the  Godhead,  and  that  he  looked  upon 
to  be  blasphemy,  or  else  he  might  have  a 
good  living;  that  and  many  other  mstances  I 
can  prove  if  necessary. 

Bid  you  believe  him  to  be  in  his  senses  .>— 
^o,  upon  my  oath ;  and  upon  that  one  sub* 
ject  of  his  conceivine  himself  to  be  in  his 
senses,  and  ill-treatea,  and  particulariy  by 
jo^emment. 

If  I  understand  you  rightly,  the  last  con- 
versation that  happened  was  about  a  month 
before  the  circumstance  happened  for  which 
he  was  taken  up  ?— Yes,  Sir ;  and  there  were 
four  people  more  that  heard  It. 

Court.  G  entlemen  of  the  jury ;  the  inquiry 
which  yoa  are  now  called  upon,  is  not  whe« 
ther  the  prisoner  was  in  this  unfortunate  state 
of  mind  when  the  accident  liappened,  nor  is 
it  necessary  to  diacuss  or  inquire  at  all  what 
effect  his  present  state  of  mind  may  have 
whenever  that  question   comes  to  be  dis- 


cussed :  but  the  humanity  of  the  law  of  Eng- 
land falling  into  that  which  common  himia- 
nity,  without  any  written  law  would  suggest, 
has  prescribed,  that  no  man  shall  be  called 
u|>on  to  make  his  defence  at  a  time  when  his 
mind  is  in  that  situation  as  not  to  appear 
capable  of  so  doing;  for,  however  guilty  he* 
may  be^  the  inquirmg  into  his  suilt  must  be 
postponed  to  that  season,  when  by  collecting 
together  his  intellects,  and  having  them  en^ 
tire,  he  shall  be  able  so  to  model  his  defence 
as  to  ward  off  the  punishment  of  the  law;  it 
is  for  you  therefore  to  inquire,  whether  the 
prisoner  is  now  in  that  state  of  mind ;  and- 
masmuch  as  artfUl  men  may  put  on  ap» 
pearances  which  are  not  the  reality  of  the 
case,  I  think  the  counsel  for  the  prisoner 
have  judged  extremely  proper  for  your  satis* 
faction  and  the  public's,  not  to  suffer  your 
judgment  to  proceed  on  that  which  he  has 
now  said,  though  that  is  extremely  pr^nant 
with  observation ;  but  they  have  called  wit- 
nesses,  and  gone  back  to  the  earlier  period  of 
his  life,  and  stated  to  you  at  the  time  whea 
the  two  letters  were  written^  the  language  of 
which  YOU  have  heard,  which  seems  to  me 
not  to  leave  any  doubt  on  any  man's  mind  y 
therefore  the  auestion  the  Court  proposes  ia 
you  now  is,  wnether  he  is  at  this  time  in  » 
sane  or  an  insane  state  of  mind  ? 

Prisoner.  Permit  me  to  speak ;  the  ph^ 
sician  is  the  most  princifwl  person,  who  haft 
visited  me  as  a  friend ;  he  can  iell  more  than 
from  any  other  private  person's  declarationt 
whatever;  I  appeal  as  a  British  subject. 

Jurjf.  My  Icnrd,  we  are  all  of  opinion  that' 
the  prisoner  is  quite  insane. 

Court,  He  must  be  remanded  for  the  pre- 
sent. 

Prisoner.  Then  I  must  call  on  that  phw* 
sician,  who  said  on  the  19th  I  was  perfectrf 
in  my  senses. 

The  prisoner  was  then  removed  flrom  the 
bar. 
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673.  The  Trial  of  Patrick  Wiixiam  Duffin  and  Thomas  Lloy]>» 
for  a  Seditious  Libels  17th  December :  33  GfiOMs  III. 
A.  D.  1792.» 


At  the  sittings  of  Nisi  Prius,  held  at  Guild- 
'hall,  for  the  city  of  London,  December  I7tl], 
1T99 ;  before  lord  chief  justice  Kenyon,  and 
a  special  jury.  The  juiy  consisted  of  the 
JbQowing  persons  % 

Saomel  Houssi  of  Stze^lane. 
Jonathan  Delver,  Fell-street 
Richard  Montford,  Lad-lane. 


■*— 


*  From  ihe  original  publication  which,  al- 
though evidently  a  partiai  report  of  the  case, 
is  the  best  I  have  seen. 


Michael  Heathcot,  MilK-stireet 
William  Harriman,  Allhallow-lane. 
Isaac  Osbom,  Laurence-Poultney-hilK 
Benjamin  Bickerston,  Jewin^street. 
Beiyamin  Luthins,  CopperOffice^laoe* 
And  four  talesmen. 

The  information,  filed  ex  officio  by  the  aV 
tomey-general.  was  read  by  the  clerk,  and 
stated,  that  Patrick  William  Duffin  and 
Thomas  Lloyd  were  wicked,  seditious,  and 
illMlisposed  persons,  and  greatly  disaffected 
to  the  king,  axki  the  goverQinent  and  eonsti- 
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tution  of  this  kinedotn;  and  with  force  and 
arms  did  unkwAuly  aad  wickedly  conspire, 
combiney  coafederatey  and  aeree  together  to 
escape  aod  go  at  large  out  of  the  Fleet  prison ; 
and  to  excite  and  stir  up  divers  other  prisoners 
to  break  open  the  said  prison,  and  also  to 
escape  and  go  at  large  out  of  the  said  prison ; 
-*-in  pursuance  of  the  said  unlawful  and  sedi- 
tious conspiracy,  combination,  confederacy, 
and  agreement,  and  with  intent  to  carry  the 
.  MDie  into  effect,  afterward  did,  unlawfully 
and  wickedly,  fix  and  put  up,  and  caused  to 
be  fixed  and  put  up,  on  the  door  of  the  chapel 
of  the  said  prison,  and  thereby  published  and 
caused  to  be  miblished,  an  infamous,  wicked, 
aod  seditious  libel,  concerning  the  said  prison, 
and  the  sovemment  of  this  kmgdom,  accord- 
ing to  &e  tenor  and  effect  following;  viz. 
This  house  (meaning  the  said  prison)  to  let, 
peaceable  possession  will  be  given  by  the  pre- 
sent tenants  on  or  before  the  1st  day  of 
January,  1793,  being  the  commencement  of 
the  fint  year  of  liberty  in  Great  Britain ! ! ! 
The  republic  of  France  having  rooted  out 
despotism,  their  glorious  example  and  sue- 
oets  a^nst  tyrants  renders  in£wious  bastiles 
(Cleaning  amonmt  other  prisons  the  said  pri- 
son of  the  Fleet)  no  longer  necessary  in  Eu- 
rope.  In  contempt  of  tne  king,  and  open 
mlation  of  the  laws  of  this  kiuj^m,  to  the 
gieat  obstruction  of  justice,  to  the  evil  and 
pernicious  example  oi  all  others,  in  Che  like 
ease  offending,  and  aupinst  the  peace  of  the 
king,  his  crown  and  mgni^. 

SuouA  Ofwni. — ^That  beine  such  persons  as 
aforesaid,  they  did  unlawful^,  wickedly,  and 
seditiously  devising,  contriving,  and  intending 
to  excite  and  stir  up  divers  prisoners  to  break 
open  the  said  prison,  and  to  escape  and  go  at 
lam  with  force  and  arms  in  the  Fleet  prison, 
wickedly,  maliciouslv  publish  and  cause  to 
be  published,  a  wicked,  infamous,  and  sedi- 
tious libel.  This  house  (meaning  the  said 
prison)  to  let,  &c.  as  before  charged  in  the 
nrst  count. 

Mr.  JBearcro^  said,  that  he  appeared  on  the 
part  of  the  prosecution,  in  the  absence  of  the 
aitomey-seneral,  against  the  two  defendants. 
Puffin  ana  lioyd.  You  know,  gentlemen  of 
the  jury,  that  the  charges  against  the  defen- 
dants are,  for  conspiring  and  agreeing  to 
escape  out  of  the  Fleet  prison,  wnere  they 
were  legally  confined  for  aebt ;  and  tliat  they 
excited  other  prisoners  to  efiect  their  escape 
likewise.  In  pursuance  of  which  conspiracy 
and  agreement,  and  in  order  to  effect  the 
same,  they  pasted  up  in  the  prison  a  seditious 
libel.  If,  gentlemen,  there  should  not  appear 
sufficient  evidence  to  prove  that  they  con- 
spired to  escape,  and  liberate  the  others,  theie 
is  a  second  and  separate  charee,.  omitting  the 
charge  of  conspiracy,  and  confining  the  crime 
to  the  publication  of  the  libel  only,  on  which 
point  you  can  have  no  doubt,  after  hearing  the 
evidence  I  shall  adduce. 

I  shall  take  up  very  little  of  your  time  in 
stating  this  CMe^  or  eatarging  oo  the  crimi- 


nality of  such  offences  as  those  with  which 
they  stand  charged;  especially  as  I  under- 
stand that  they  are  to  be  their  own  advocates, 
not  having  employed  any  person  on  their  be- 
half. I  shall  therefore  rest  the  prosecution 
upon  the  evidence  of  two  or  three  witnesses; 
by  their  testimony  you  will  find  the  chains- 
well  supported.  It  will  be  found,  that  Duffin 
and  Uoyd  were  lawfully  confined  in  the  Fleet 
prison;  and  it  will  be  in  proof,  that  Uoyd 
was  seen  writing  the  libel,  which  was  se^n 
afterwards  past^  up  in  the  prison.  And  it 
will  be  further  proved,  tliat  Duffin  was  the 
person  who  actually  pasted  the  libels  up : 
Uoyd  H'as  also  heard  to  read  it  aloud,  and 
thereby  published  it  to  many  bystanders. 
That  upon  Uoyd*s  being  interrogated  and 
charged  with  the  fact,  he  did  not  hesitate  to 
justi^  it,  but  even  gloried  in  the  sentiments 
the  libel  contained ;  this  will  also  be  in  proof; 
and  if  I  understand  the  evidence  aright,  it  will 
amount  at  least  to  this,  that  the  publication 
was  the  joint  act  of  both  the  defendants. 

As  to  the  object  of  that  paper  I  shall  say 
nothing  morc^  than  only  to  beg  you  to  be  so 
^ood  as  to  hear  it  read,  and  then  see  whether 
It  does  not  clearly  extend  to  justify  the  con-- 
structions  as  they  are  charged. — The  words 
are: 

^  This  house  to  let;  peaceable  possession 
*  will  be  given  by  the  present  tenants,  on  or 
'before  the  1st  day  otJanuanr,  1798,  being 
'  the  commencement  of  the  £rst  year  of  l£ 
'  berty  in  Great  Britain. 

*  The  republic  of  France  having  rooted  out 
'  despotism,  their  glorious  example  and  suc- 
'  cess  against  tyrants,  render  infamous  bas- 
'  tiles  no  longer  necessary  in  Europe.' 

The  meaning  of  this  paper  is  too  phun  to 
render  it  necessanr  for  me  to  enter  mto  anv 
explanation  thereof,  before  gentlemen  of  such 
respectability  and  understanding  as  those 
whom  I  have  the  honour  to  address;  indeed 
it  would  be  utterly  impossible  to  affix  to  it  imy 
other  meamng  than  that  charged  in  the  ii^ 
formation. 

WiUiam  J^eriu  sworn. 

He  proved  that  the  commitments  of  th« 
defendants  were  signed  by  Mr.  Justice  Gould. 

Mr.  Be€rcrop  said,  this  witness  proved  the 
legality  of  their  imprisonment ;  4)Ut  this  evi- 
dence was  no  more  than  mere  matter  of 
form. 

T^bffidi  Hoikins  sworn. 

Mr.  Dt^fin  objected  to  this  witaess,^  as  Hos- 
kins  was  one  of  the  under  turnkeys  of  the 
Fleet  prison,  and  as  a  servant  of  Mr.  £yles*Sb 
he  might  be  suspected  of  partiality. 

The  Judge  answered.  That  the  objection 
was  insuffiaent;  servants  .were  admissible 
witnesses;  the  English  law  excloded  none 
but  men*s  wives  ana  interested  persons.  If 
the  defendant  had  any  other  ground  of  ob* 
jwtioD  W  take,  it  shoi^d  be  beudi  and  ereiy 
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jusdce  done  which  the  peculiarity  of  the  case 
tequbed. 

One  of  the  counsel^  holding  a  quarter  of  a 
dieetofpaper  inhis  hand,  said  to  Hoskins, 
Look  at  this  paper ;  did  you  ever  see  it  be-» 
fore  ? — Hmkins  took  it  in  his  hand,  and  an- 
«wered,  Yes. 

When  ? — I  saw  it  on  the  88th  of  last  Octo- 
ber, when  Mr.  Duffin  came  down  the  steps  of 
the  north  door  of  the  Fleet  prison,  on  Sunday 
afternoon,  with  that  paper  in  his  hand,  and 
he  went  from  there  up  the  steps  io  the  chapel 
door,  which  is  at  that  end  of  the  prison  that 
he  came  from;  when  he  got  to  the  door  of  the 
«hapei  he  stuck  that  paper  upon  it. 

Did  you  take  it  down  ? — xes;  it  appeared 
to  be  stuck  on  with  size  or  paste.  I  kept  the 
fiaper  in  my  possession  till  the  evening  and 
then  I  eave  it  to  the  warden. 

The  Judge  told  -the  defendants  thev  might 
now  ask  the  witness  any  questions  that  they 
nad  to  put  to  him. 

Mr.  buffitt  thanked  his  lordship  for  the  in- 
fonnation,  and  proceeded  to  ask  lioskins.  Do 
you  recollect  my  being  confined  in  the  strong 
toom  ? — ^Ycs,  very  wefl. 

Do  you  recollect  of  any  inquiry  made  either 
of  the  warden  or  among  the  turnkeys,  from 
the  secretary  of  state's  office,  or  by  the  attor- 
ney-general, m  consequence  of  a  letter  I  wrote 
to  the  secretary -of  state?— NOy  sir;  I  -do  not 
know  of  any. 

Had  yon  orders  to  prevent  all  intercourse 
with  me,  and  to  let  nobody  into  the  room  to 
me,  nor  open  Uie  door  but  three  times  a  day? 
—Yes. 

Did  ^ou  not  hear  of  my  loud  and  frequent 
complaints  respecting  the  oppressions  of  the 
offioers  of  the  prisonT — ^I  know  of  no  oppres- 
sions carried  on  there. 

Mr.  Uayd  asked  Hoskins  if  he  knew  of  two 
gentlemen  of  the  law,  who  called  to  see  him, 
being  refused  even  admittance  into  the  pri- 
son, at  any  time  while  he  was  confined  in  the 
strongroom? — Hatkins.  No;  I  know  nothing 
of  the  matter. 

I  believe  it  was  not  you,  it  was  one  Shott^ 
another  of  the  turnkeys.  Pray  da  you  know, 
is  Mr.  Shott  in  court? — ^No,  I  believe  not 

Jckn  Eylss,  Warden  of  the  Fleet  PrisoA, 

sworn. 

One  of  the  Counsel  said.  Had  youany  coa« 
versation  with  Mr.  Xloyd  about  this  trans- 
action? What  was  it,  and  when  wfts  it?— 
I  do  not  recollect  the  day,  but  I  think  it  was 
two  or  three  days  after  ue  papers  had  been 
pasted  up ;  it  was  the  Slst  ol  ONctober. 

Tell  that  conversation.*^!  sent  for  him 
down  to  the  lodge,  and  I  told  him  I  wished 
to  talk  to  him,  m  order  to  discourage  him 
fiom  seeking  a  reform  in  the  government 
He  then  entered  into  arguments  tending  to 
^kfend  his  tenets. 

What  did  he  say  about  the  hand-bills  F-^ 
After  taiyag-  aboui  the  hs^id-bills,  we  went 
jato  a  kmg  conyenwtion^  and  be  told  me  to 
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take  notice,  that  he  did  not  admit  the  hand- 
bills were  his;  but  from  the  conversation  I 
thought  he  admitted  it  in  so  many  words, 
after  having  argued  on  the  propriety  of  the 
hand-bills^  and  the  doctrine  laid  down  in 
them. 

Did  you  charge  him  with  being  concerned 
in  them  ? — Yes,  I  did. — I  told  him  how  dan- 
gerous these  things  were,  and  to  what  conse* 
quences  they  might  lead;  they  might  bring 
about  the  most  horrid  scenes  of  plunder, 
bloodshed,  and  murder.  He  said  that  he 
thought  otherwise,  that  a  reform  might  be 
brought  about  without  them.  It  was  m  pci-> 
vate  that  I  said  this.  He  said  he  could  not 
be  convinced,  and  that  his  ideas  were  difierent 
ih>m  mine.  I  told  him  then,  that  he  must 
go  to  tlie  place  called  the  strong  room,  as  a 
punishment  to  deter  others,  that  they  might 
not  be  drawn  away  by  his  ejiample.  He  said 
he  was  glad  of  it,  and  thought  I  could  not  da 
otherwise^ — He  said  such  measures  might 
bring  the  contest  to  a  point,  or  to  a  crisis,  o^ 
90me  such  like  expression.  He  said  that  we 
understood  one  another,  but  t  don't  know 
what  he  meant.  There  was  a  eood  deal  more 
conversation,  but  I  do  not  recollect  it. 

Mr.  Lloyd  then  said  to  Mr.  Eyles,  he  would 
endeavour  to  assist  his  recollection,  which 
appeared  to  him  to  be  a  very  weak  one.  Per- 
haps when  I  iog  your  memory,  ^ou  wiH  re- 
member, said  ne,  that  on  my  connng  into  tbe 
room  where  you  were,  you  told  me  that  you 
were  convinced  I  was  the  writer  and  publisher 
of  a  paper  then  lying  on  your  desk,  and  there- 
fore you  did  not  mean  to  make  of  me  any  in* 
quiry  whether  I  wrote  it  or  not,  but  as  a' 
punishment,  ordered  me  to  the  strong  room.* 
That  I  asked  you  whether  this  order  was  to, 
inflict  a  punishment,  and  whether  I  was  to* 
be  inhumanly  treated  on  this  account  ?  That 
you  answered,  No.  That  I  then  reminded 
you,  that  as  I  had  no  friend  present  to  wit- 
ness a  conversation  I  wished  to  have  with 
you,  I  requested,  if  you  accorded  with  this 
wish,  that  you  might  ordervour  ^g  of  turn- 
keys out  of  the  place. — Eylet.l  remember 
we  were  left  alone,  but  I  did  not  refuse  to 
inquire  of  you  whether  you  were  concerned  in 
the  hand- bills. 

Lloyd,  Your  memory  is  too  short  for  me, 
I  have  therefore  done  with  you. 

Mr,  Duffin,  Pray  Mr.  Eyles  did  you  ever 
hear  that  either  Mr.  lioyd  or  I  intended  to 
escape  from  the  prison  ? — No,  I  never  heard 
ap. 

Or  that  we  excited  others  to  escape,  or 
breEdc  the  prison  ?--nNo. 

Did  you  think  yourself  that  we,  or  any  of 
the  prisoners,  ever  contemplated  such  a  mea- 
sure ? — No  otherwise  than  as  I  inferred  from 
the  hand-bills  which  had  been  stuck  up;  I 
thought  the  paper  might  have  that  ten- 
dency. 

-  Did  you  ever  hear  that  I  complained  of  im- 
positions and  abuses,  practised  by  your  ser^ 
vants  in  the  Fleet  pris^  ?«-I  did. 
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And  did  you  not  hear  I  intended  to  com- 
plain to  the  Court  of  such  impositions  ? — ^I  did 
not  hear  that. 

Do  not  you  usually  commit  any  person  to 
the  strong  room  under  some  flimsy  pretence, 
vflio  has  spirit  enough  to  resist  your  imposi- 
tions?— I  never  confine  any  person  in  the 
strong  room  without  cause. 

Was  not  a  gentleman  murdered  by  your 
confining  him  in  the  strong  room  within  these 
three  years,  and  the  cruelty  of  the  treatment 
}ie  received  there  ? 

The  Judge  told  Mr.  Duffin  his  question  was 
itn  improper  one ;  that  no  man  would  be  al- 
lowed by  the  laws  of  England  to  give  testi- 
mony to  criminate  himself. 

Mr.  Duffin  said^  he  did  not  wish  to  persist, 
if  his  lordship  thought  the  question  unan- 
swerable. 

Michael  Schoole  sworn. 

One  of  the  Counsel  said.  You  were  a  pri- 
soner in  the  Fleet;  you  remember  Duffin 
there ;  he  had  a  part  of  your  room,  had  he 
not? — Yes. 

Do  you  know  of  a  club  that  was  established 
there,  and  that  Duffin  and  Lloyd  belonged  to 
it? — No,  I  do  not;  I  heard  there  was  a  club. 

Did  you  belong  to  it?— -No. 

Do  you  know  who  did  ?— No,  I  cannot  say 
2  do.  Seeing  that  I  am  called  here,  and  I 
never  was  in  a  more  disagreeable  situation  in 
«ny  life,  I  will  go  on,  and  state  all  I  know  of 
this  business :  1  remember  Mr,  Lloyd  came 
into  our  room,  or  rather  I  saw  him  there. 

What  was  he  doing  when  you  saw  him 
there  ? — If  the  gentlemen  please  I  will  go  on 
tp  state  all  I  know  of  the  matter. 

The  Judge  then  said,  do  so,  Mr.  Schoole ; 
but  we  know  that  you  have  not  come  here 
voluntarily. 

Schoole,  It  was  on  Simday,  the  28th  of 
October,  I  had  the  misfortune  to  come  into 
my  own  room,  and  there  I  saw  Mr.  Lloyd 
writing  a  paper  at  my  table ;  the  writing  waa 
a  feigned  hand,  and  out  of  the  common  way, 
and  therefore  made  it  more  noticeable.  I  saw 
it  afterwards  pasted  up  in  the  coffee  gallery  in 
the  prison. 

One  of  the  Counsel  then  took  up  a  whole 
sheet  of  paper,  ornamented  with  festoons,  the 
writing  on  which  was  in  a  large  bold  round 
hand,  and  handed  it  to  Schoole,  asking  whe- 
ther that  was  the  paper  ? 

SckooUf  having  it  m  his  hand,  said,  '  I  be- 

*  lieve  this  to  be  the  same  paper,  but  I  am  not 

*  positive,  but  I  really  think  it  is  the  same ; 

*  the  paper  was  not  nnished  when  I  saw  Mr. 

*  Lloyd  writing  it ;  but  I  saw  it  afterwards, 

*  and  I  beheve  it  is  tlie  same.' 

Counsel.  Did  not  you  hear  it  read  aloud 
by  Lloyd? — Yes;  1  heard  him  read  it  when 
it  was  stuck  up  by  the  coffee-room  door; 
tliere  were  a  great  number  of  persons  there ; 
and  I  heard  several  others  as  well  as  Mr. 
Lkxydrcad  it  aloud  also. 

ULr.  Lloyd  asked  the  witness,  What  time  it 


was  when  he  saw  him  writix^  that  paper; 
whether  it  was  not  dark  ? — No,  it  was  not 
dark,  for  there  was  no  candle  alight. 

Was  it  not  late  in  the  evening,  and  at  least 
three  or  four  hours  after  the  small  hand-bills 
had  been  stuck  up  ? — ^Yes,  it  was  some  hours 
after  that  one  on  the  chapel  door  had  been 
taken  down. 

One  of  the  Counsel  then  put  the  small, 
hand-bill,  which  Hoskins  swore  he  saw  Duffin 
put  up  on  the  chapel- door,  into  Mr.  Schoole's 
hands,  and  asked  him  if  he  did  not  think  that 
was  Lloyd's  writing  ? — No ;  I  do  no  not  know  ; 
I  ratlier  think  it  is  not. 

Mr.  Lloyd.  It  was  only  a  copy  then  you 
saw  me  taking  ? — I  do  not  k^ow ;  I  said  I 
only  believed  the  other  one  to  be  the  paper 
^ou  were  writing,  and  that  I  cannot  be  posi- 
tive it  is  the  same. 

Mr.  Duffin,  Did  you  not  see  a  great  many 
other  persons  take  copies  of  the  bills  that 
evening  ? — ^Ycs ;  a  great  many. 

Mr.  Bcarcrqft  observed  to  the  jury,  that  the 
papers  Were  duplicates,  and  that  the  charge 
laia  in  tlie  information  contained  a  verbatim 
et  literatim  copy  of  the  same. 

Mr.  Duffin  being  called  upon  to  make  his 
defence,  stated  the  prosecution  to  be  un- 
founded and  malicious ;  and  calculated  only 
to  protect  and  perpetuate  the  abuses  and  op- 
pressions of  one  of  the  officers  of  a  court  of 
justice,  the  warden  of  the  Fleet  prison ;  it  was 
not  instituted,  until  that  officer  feared  for  his 
own  safety ;  nor  dare  he  even  then  lay  the 
subject  before  a  grand  jury,  which  at  that 
time  was  sitting.  No,  it  was  managed  by  the 
attorney-general  by  way  of  information,  a 
relic  of  the  detestable  court  of  Star  Chamber, 
under  an  impression,  as  he  apprehended,  that 
no  grand  jury  could  be  found  base  enough  to 
countenance  such  a  frivolous  and  vexatious 
prosecution. 

The  paper  charged  against  him  was  made 
public  on  the  28tn  of  October,  but  was  not 
noticed  by  the  warden  till  the  31st  of  the 
same  month,  who  then  closely  confined  him 
for  twenty-two  days.  On  the  10th  of  Novem- 
ber, however,  he  applied  to  the  secretary  of 
state  to  injquire.into  and  redress  his  wrongs ; 
it  was  nothing  but  the  fear  of  an  attack  that 
made  the  warden  then  come  forward.  He 
conjured  his  lordship  (if  in  his  power)  or  the 
parliament,  to  restrain  tlie  keepers  of  gaol% 
from  intlicting  punishment  on  prisoners  at 
their  own  discretion,  a  power  they  greatly 
abused ;  and  hoped  the  jury  would  this  day 
by  their  verdict,  discountenance  for  ever,  sucn 
infumous  and  oppressive  prosecutions  as  the 
present.  To  sliow  that  tne  warden  was  in- 
duced to  act  in  consequence  of  his  letter,  he 
begged  of  his  lordship  permission  to  read  k, 
which  was  as  follows  : 

"  To  the  Secretary  o/*  State." 

<'  When  injustice  is  rendered  in  the  case  of 
an  individual,  without  even  the  sancuon  of 
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law,  by  the  officers  of  a  court  of  judicature,  it 
is  in  vain  to  apply  for  redress  or  satisfaction 
to  the  officers  of  that  court;  because  (as  is 
too  well  known  to 'render  particular  proof 
necessary)  all  the  officers  of  silch  court  in- 
cline to  support  each  other,  especially  if  the 
practice  complained  of  should  be  one  of  those 
vhich  their  habits  have  rendered  familiar  to 
them.  They  are  too  much  disposeii  lo  coun- 
tenance a  custom^  under  the  idea  of  its  form- 
ing  part  of  the  common  law.;  but  a  custom 
can  never  become  part  of  the  common  law  of 
£ogIandy  if  it  is  a  violation  of  the  fuqda- 
itaental  principles  of  ethics;  nor  can  it  be 
part  of  such  law  if  it  violates  the  principles 
acknowledged  by  Magna  Charta,  or  the  Bill 
of  Rights;  nay,  even  an  act  of  parliament 
cannot  establish  a  regulation  inningent  or 
subversive  of  that  principle. 

**  Now,  it  is  a  right  strictly  natural,  that 
^very  person  have  tliie  liberty  which  consists 
in  the  power  of  loco-motion,  of  changing 
sHnation,  or  moving  one's  self  to  whatever 
place  one's  inclination  may  direct ;  and  it  is 
declared  ai^d  enacted  by  Magna  Charta,  the 
Petition  of  Rights,  &c.  that  no  man  shall  be 
taken,  imprisoned,  or  detained,  by  suggestion, 
•r  petition,  or  without  cause  shown,  to  which 
he  may  answer  according  to  law.  Hence  it 
results,  that  this  right  can  never  be  abridged 
at  the  mere  discretion  of  the  magistrate,  nay 
not  even  the  chief  executive  officer;  for  if 
once  it  were  left  in  the  power  of  any,  there 
would  soon  be  an  end  to  all  other  rights  and 
immuiuties.  Yet  it  has  so  happened,  that  the 
discretion  of  the  warden  of  tne  prison  of  the 
court  of  Common  Pleas  has,  upon  suggestion, 
without  cause  shown,  confined  me  in  the 
strong  cell  of  that  gaol,  and  exposed  me  to 
every  inconvenience  and  hardship  incidental 
to  such  confinement ;  refusing  to  furnish  any 
convenience  or  necessary  to  preserve  life  or 
health,  in  a  dismal  vaulted  cell,  flagged  with 
stone;  and  this  not  being  thought  punish- 
ment enough,  1  am  debarr^  of  all  intercourse 
with  my  fhends. 

**  Thus  circumstanced,  I  call  upon  you,  as 
the  superintendant  of  the  execution  of  the 
municipal  laws,  to  inquire  into,  and  redress 
the  evil ;  to  this  end  I  subjoin  a  statement  of 
the  case. — About  six  weeks  ago  I  was  com- 
mitted to  the  Fleet  prison  for  a  debt  of  500/., 
charged  on  the  oath  of  a  man  I  never  knew, 
nor  could  I  learn  where  he  lives,  or  if  such  a 
man  exists,  though  I  applied  for  that  purpose 
to  Ids  attornev,  George  Crossley.  Being  thus 
deprived  of  the  dearest  blessing,  Liber^,— 
through  the  medium  of  perjury,  and  connned 
in  this  mansion  of  the  oppressed,  it  happened, 
that  on  Sunday  the  98th  of  October  last,  a 
written  paper  of  the  following  purport,  was 
stuck  up  on  the  walls  [The  same  as  charged 
in  the  information].  -  On  the  Wednesday  fol- 
lowing I  was  ordered  by  the  warden  to  be  close 
confined  to  my  room,  on  suspicion  of  havine 
published  the  above.  There  I  continued 
locked  up,  ynih  an  iron  bar  across  my  door, 


until  Friday  evening  last,  when,  at  a  late 
hour,  I  was  removed  to  a  cell,  called  the 
strong  room,  without  an  opportimity  of  ac- 
commodating myself  (even  at  my  own  charge) 
with  a  bed  or  other  conveniency.  In  that  cell 
I  found  an  American  gentleman,  who  had 
then  been  confined  there  ten  da^^s  on  the  like 
suspicicm.  He  appeared  to  be  badly  accom- 
modated; notwithstanding,  yesterday  even- 
ing an  under  turnkey  stripped  the  cell  of 
eveiy  article  he  had  had  therein,  not  leaving 
a  jug  for  water,  or  even  an  urinal.  In  this 
situation  we  are  now  locked  up  together,  and 
so  completely  excluded  from  society,  that  we 
may  perish  without  it  ever  being  known  to 
our  friends  or  relatives  what  has  befallen  us. 
A  detail  of  the  cruelties  inflicted  on  us  would 
pang  the  heart  of  humanity,  and  rouse  the  in- 
dignation of  the  community,  especially  as 
such  punishments  are  illegal,  and  tend  to 
brand  with  infamy  the  nation  which  permits, 
or  connives  at  such  enormities. 

"  Patrick  WrtLiAM  Dufpfn. 
formerly  of  the  city  of  Dublin, 
now  of  Piccadilly,  London, 
^  Dated  from  the  strong  cell  in  the 

Fleet  prison,   10th  November, 

1792,  at  night 
"  To  the  Secretary  qf  State  for  the    Horns 

Department,** 

Mr.  Lloi/d  being  now  called  upon  by  the 
Judge  to  make  his  defence,  entered  upon  it 
as  follows : 

The  enormous  expense  attending  the  con<- 
duct  of  a  suit  at  law  in  this  country,  has  de- 
terred me,  under  my  present  embarrassed 
circumstances,  from  attempting  to  engage 
either  attorney,  solicitor,  or  counsel  in  my 
behalf:  I  am  therefore  left  alone  to  support 
myself  against  disciplined  veterans  of  the  oar, 
and  to  submit  the  determination  of  my  defeat 
or  victory  to  the  judgment  of  a  Court,  perhaps 
unused  to  decide  upon,  or  even  to  listen  to, 
ai^uments  bottomed  solely  upon  the  pure 
principles  of  distributive  justice,  without  a 
particular  allusion  to  municipal  regulations: 
standing  in  this  predicament,  I  enter  upon 
the  arduous  task  with  conscious  diffidence^ 
and  while  I  claim  the  patient  indulgence  of 
the  Court,  I  entertain  a  hope  that  you  will 
rather  aid  than  obstruct,  the  operation  of  my 
reasoning  on  the  minds  of  tne  gentlemen,- 
who  are  selected  to  verify  the  truth  of  the 
information  recently  givtn  to  the  Court,  or  to 
falsify  what  I  am  persuaded  the  attorney- 
general  is  incapable  of  proving. 
.  I  am  well  apprized,  that  it  is  the  duty  of 
the  judge  to  state  and  interpret  the  law,  in 
cases  where  it  is  not  clearly  understood  by  the 
jury;  but  I  trust  a  discerning  jury  will  not' 
consent  implicitly  to  receive  any  doctrine  as 
the  law  of  England,  though  pronounced  to 
be  such,  by  magistrates  of  the  most  respectabi- 
lity, if  tl»cy  find  it  to  be  in  direct  violation  of 
ihevery  first  principles  of  natural  law  and 
English  jurisprudence.    It  is  notorious,  that 
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the  inter|)retatioQB  of  judges  have  beea  fre- 
quently erroneous,  and  the  recent  instance  of 
Mr,  Fox's  Libel  Bill,  points  out  a  particular 
case,  in  which  the  legislature  were  oblieed  to 
interfere  far  the  purpose  of  altering  and  cor- 
recting a  practice  introduced  extrajuridical'ly. 
--WVna  altnough  when  I  was  brought  up  on 
the  sudden  to  plead  to  an  information,  after 
twenty-two  days  close  confinement  in  the 
strong  room  of  the  Fleet  prison,  I  was  told 
bv  the  judge,  that  my  opinion  on  the  subject 
of  admitting  me  to  bail,  which  bail  I  then 
offered,  and  had  then  present  in  court,  would 
weigh  as  a  feather  in  nis  mind.  Yet  I  have 
now  the  pleasure  to  find  that  on  a  particular 
examination  a  jury,  and  not  the  judge  of  the 
court,  will  ultimately  determine  on  the'  case 
before  them ;  and  then  will  be  seen  whether 
his  opinion  or  mine,  on  the  nature,  princi- 
ples, and  construction  of  the  law,  be  most 
compeiible  with  the  declarations  of  the  law 
itself. 

And  here  I  have  to  express  a  desire,  that 
my  words  may  be  taken  in  their  most  favour- 
able sense,  and  not  tortured  into  a  contempt 
of  the  Court;  for  I  once  for  all  declare,  that 
nothing  is  more  foreign  from  my  intentions, 
although  my  language  may  seem  to  bear  with 
some  asperity,  not  only  on  those  whe  teive 
administered  tne  law,  but  on  practices  which 
have  been  Ions  considered  and  acted  upon, 
as  if  the^  had  rormed  part  of  the  le^  coae  of 
fhb  nation. 

In  order  to  abate  any  surprise  which  this 
dedaratioiv  or  mv  subsequent  argumentamay 
occasion,  I  considerit  requisite  to  state  briefly. 
That  I  am  a  citizen  of  the  United  States  of 
America;  and  here  permit  me  to  disreas  a 
inomenty  xn  order  to  mention  a  step  which  I 
had  intended  to  have  taken  on  my  triaL  but 
which  I  apprehend  I  am  now  precluded  from  a 
nrhen  I  was  brought  by  a  Habeas  Coipus  to 
the  Crown-office  on  the  3rd  instant,  to  be  pre- 
sent at  nominating  the  special  jury,  I  stated 
to  the  treasury  solicitor  and  attorney;  my  ob- 
jection to  a  iury  of  this  nature,  and  informed 
them  that  Being  an  alien^  I  would  claim  a 
yjxy  de  medietate  linguae^  m  order  to  have  a 
(piestion  decided  by  the  Court,  how  &r  special 
juries  could  be  eranted  in  cases  where  an  alien 
IS  a  party ;  to  Saom  that  this  was  a  question 
undecided.  I  shall  read  an  extract  torn 
9  Black.  p.360«  361.      . 

^  The  arrav  by  the  ancient  law  may  also 
l^e  challengeo,  if  an  alien  be  party  to  the  suit ; 
and,  upon  a  rule  obtained  by  his  motion  to 
tiie  Court  for  a  jury  de  medietate  linfuae^  sueh 
m  one  be  not  returned  by  the  sherift^  pursuant 
to  the  statute  28  Edward  3,  c.  13,  enforced 
hj  8  Hen.  6,  c.  »9,  which  enact,  that  where 
either  party  is  an  alien  bom,  the  jury  shall  be 
one  half  denizens,  and  the  other  aliens  (if  so 
many  be  forthcoming  in  the  place),  for  the 
more  impartial  trial.  A  privile^  iiidulged  to 
strangers  in  no  other  country  m  the  world; 
but  which  is  as  ancient  with  us  as  the  time  of 
l(i^  Sthelred,  ia  ^00  slalute  ife  mnticoii$. 


Walliae  (then  aliens  to  the  crown  of  Enisland), 
cap.  3,  it  is  ordained^  that  *  duodeni  legales 

*  homines,  qiiorum  sex  Walli  et  sex  Angli 

*  efunt,  Anglis  et  WaJhs  jus  dicunto.'  But 
where  both  parties  are  aUensy  no  partiality  is 
to  be  presumed  to  one  more  than  another; 
and  therefore  it  was  resolved,  soon  afier  the 
statute  8  Hen.  6,  that  where  the  bsue  is  joined 
between  two  aliens  (unless  the  plea  be  had 
before  the  mayor  of  the  staple,  and  thereby 
subject  to  the  restrictions  of  statute  S7  £dw. 
3,  St.  2,  c.  8),  the  jury  shall  all  be  denizens. 
And  it  now  might  be  a  question  how  far  tho 
statute  3  Geo.  2,  c.  95  (before  referred  to)| 
hath,  in  civil  causes^  undesienedly  abridged 
this  privilege  of  foreigners^  oy  m&  positive 
directions  therein  ^iven  concerning  the  nuoDi- 
ner  of  impanetting  jurors,  and  the  persons  to 
be  returned  in  such  panel.  Se  that  (unless 
this  statute  is  to  be  construed  by  the  same 
equity,  which  the^  statute  8  Hen.  6,  c.  S9,  do* 
clared  to  be  the  rule  of  interpreting,  the  st|k* 
tute  3  Hen.  5,  st.  S,  c.  3,  concerning  tbo 
landed  qualification  of  jurors  in  suits  to  which 
aliens  were  parties)  a  court  might  perhaps 
hesitate,  whether  it  has  now  a  power  to  direct 
a  panel  to  be  returned  de  meaietate  linguae^ 
and  thereby  alter  the  method  prescribed  fos 
striking  a  special  jury,  or  balloting  for  oom* 
mon  juries.'' 

Lord  Ket^on  here  informed  Mr.  liovd^  daS 
the  time  was  passed  in  which  Y^  might  hftro 
made  that  claim:  and  Mr.  lioyd  proMeded.-^ 
He  said  he  had  suspected  as  much ;-  he  should 
therefore  auit  the  subject  with  just  addiag, 
that  umisea  to  the  practice  of  courts  of  justice^ 
he  was  taken  unaware  by  the  rapidity  of  the 
officer  who  swore  in  and  impannelled  the 
jury,  which  was  bmm  and  nearly  ended  bo* 
fore  he  was  well  in  nis  place. 

But  to  return.  I  haa  stated,  said  he,  tha.% 
I  am  acitisen  of  the  United  Slates,  and  vn» 
called,  last  winter,  on  a  family  occasion  to  Lon- 
don nom  Philadelphia; — some  disappeinl- 
ments  and  unexpected  expenses,  lendeied  me 
incapable  of  discharging,  on  the  momoiit  of 
demand,  two  debts  I  had  contracted ;  on  whidi 
account  being  anested^  I  removed  myself  for 
my  better  accommodation  to  the  Fleet  prison 
(atler  waiting  fifteen  or  sixteen  da^rs^  m  last 
September,  tor  the  arrival  of  a  judge  in  town)^ 
My  conduct  there,  as  well  as  in  every  other 
situation  of  life,  has  been  such  as  not  to  fup» 
nish  an  occaaon  for  a  blush  in  my  counter 
nance;  if  at  any  time  I  have  given  pain  to 
those  who  knew  me,  I  vahy  regret  the  effisc^ 
but  I  am  certain  I  can  justify  the  cause.  In 
the  information  hud  by  the  attomey-geneiaL 
I  am  stated  to  be  a  person  greatly  disaffieded 
to  a  monarchical  government,  and  to  the  oon- 
stitutionof  this  country;  with  respect  to  the 
British  constitution,  I  sb^  sUte  a  few  ideas, 
when  I  come  to  that  part  of  my  atguments 
where  I  consider  they  will  best  apply ;  but  as. 
for  my  want  of  attachment  to  monarchy,  H 
ou^t  never  to  be  imputed  to  me  as  a  cnme; 
from  my  early  youth  I  have  been  trained  ia 
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mniblkao  priDcipleSy  and  my  manhood  ha» 
oeeo  employed  in  procuring  their  establishr 
ment  in  t}^gion8  more  extensive  than  luiy 
feiropean  kingdom;  and  the  event  has  shown, 
in  contradiction  to  the  opinion  of  even  the 
great  Montesquieu,  that  it  is  not  the  natural 
property  of  large  empires  to  he  swayed  by  a 
de^iotic  prince,  for  an  American  government^ 
which  is  a  republic  on  the  principle  of  repre- 
eentation,  it  was  necessary  to  form  calcula- 
tions on  a  scale  commensurate  to  a  lar^e  por- 
tion of  the  globe;  yet  you  will  find  individual 
iiappiness  and  national  prosperity,  better  pro- 
moted by  such  a  system  of  government  in 
that  nation^  than  we  are  capable  of  disaiver- 
ing  to  have  been  the  case  in  2Xky  other  coun- 
Ixy,  fixuB  historic  research  or  visual  inspec- 
iioo.  If  the  charge  is  simply  disafiection  to 
the  king,  or  in  other  words,  a  want  of  zeal  for 
his  sepice,  there  appears  nothing  proved  un- 
der the  information  to  convict  nie  thereof. 

Witk  respect  to  the  crime,  as  it  is  termed 
by  the  attornev-general,  in  the  understanding 
lit  took  upon  himself  to  give  to  the  court  of 
Kin^»-bench,  on  the  3 1st  ultimo,  I  have  little 
to  say,  and  that  little  I  shall  wave  for  the 
present,  with  only  this  remark,  that  conscious 
of  never  having  written  or  pasted  up,  the 
j«a  d'Uorit  complained  of,  in  anywise,  or  as 
ctiai;gea  against  me;  and  conscious  that  I 
jsever  contemplated  an  escape  from  the  Fleet 
prison,  nor  ever  suggested  such  a  measure  for 
the  benefit  of  the  other  prisoners,  I  have 
hitherto  been  at  a  loss  to  conceive  what  evi- 
dence was  intended  to  be  adduced  in  support 
of  such  abominable  falsehoods;  under  this 
perplexity  it  may  readily  be  supposed,  that  I 
am  not  prepared  with  testimony  to  rebut 
what  has  been  brought  before  you  by  the  pro- 
secutor, nor  do  I  believe,  now  I  have  heard 
ity  that  any  will  be  necessary. 

But  now,  for  argument  sake,  taking  it  for 
mnted,  that  I  had  intended  to  escape  and 
Steak  down  the  walls  of  that  prison,  which 
aie  forty  feet  high,  and  mounted  at  top  with 
iron  tailing  chevaus  de  fritey  and  six  feet 
ifaick,  with  force  and  arms,  and  in  pursuance 
ofJbas  terribly  wicked  intention.  I  had  stuck 
t^the  seditious  pasauinade  alleged  against 
me,  I  think  I  can  demonstrate  that  1  was 
warranted  to  pursue  such  object  to  effect, 
without  its  being  imputed  to  me  as  a  crime. 
To  accomplish  this  end,  I  solicit  your  parti- 
cular attention  to  the  a]^|;uments  I  am  about 
lour^;  hoping,  for  your  own  honour  and 
juati&ation,  that  you  will  weigh  them  with 
care  i^ld  candour,  and  by  your  verdict  deter- 
mine their  cogency  and  conclusiveness. 

£Here  one  of  the  jurors  intetrupted  Mr. 
lioyd  with  saying,  that  the  jury  was  bound 
by  oath  to  determine.  Mr.  Lioyd  replied. 
that  he  had  as  leave  appeal  to  the  virtue  ana 
honour  of  a  man  of  integrity  as  to  his  oath. 
It  was  on  this  accoum:  tnat  he  had  preferred 
the  phraseology  whicn  the  gentlemau  re- 
mmed  opon. J^ 


The  first  thing  whieh  I  mean  to  submit  to 
your  consideration  is>  liny  inquiry  into  the 
justice,  constitutionality  and  legality  of  im^ 
prisonment  for  debt.  If  such  imprisonment 
should  appear  to  you  unwarranted  by  the  law 
of  nature,  the  English  constitution  and  the 
municipal  laws^  you  will  undoubtedly  conclude 
with  me,  that  it  is  such  an  act  of  oppression, 
as  to  authorize,  day  to  require,  resistance  on 
the  part  of  those  who  are  so  unjustifiably  im- 
mured within  the  walls  of  prisons,  more 
gloomy  than  were  the  ci-^UvarU  bastilles  of 
the  grand  monarque. 

Before  I  enter  upon  my  argument  on  this 
subject,  I  would  wish  to  satisfy  the  Court, 
that  I  am  not  alone  in  the  opinions  I  enter- 
taiiy  as  they  may  discover,  upon  attending 
to  the  judgment  of  seven  of  queen  Anne's 
judges,  delivered  by  chief  justice  Holt. 

*^  Ii  one  be  iraprisonea  upon  unlawful  a^ 
thority,  it  is  a  sufficient  provocation  to  excuse 
even  homicide,  and  all  people,  out  of  com* 
passion,  ou^ht  to  aid  therein,  much  more  so 
when  it  is  done  under  colour  of  justice :  and 
when  the  liberty  of  the  subject  is  invaded,  it 
is  a  provocation  to  all  the  subjects  of  Eneland. 
A  man  ought  to  be  concerned  for  Magna 
Charta  and  the  laws ;  and  if  any  one  agamst 
law  imprison  a  man^  he  is  an  onender  ag^iitft 
Magna  Charta.'' 

Ihope  to  make  it  appear,  upon  examina> 
tion,  that  imprisonment  for  debt,  is  not  only 
unjustifiable,  out  that  it  is  a  crime  against  the 
natural,  iinprescriptabic,  and  unalienable 
rights  of  man ;  and  in  Great  Britain,  a  crime 
also  against  what  is  called  the  great  charter 
of  English  liberty,  as  well  as  against  many 
other  subsequent  statutes,  obtained  in  order 
the  better  to  secure  the  liberties  and  privi- 
leges of  the  inhabitants  against  the  encroach- 
ments of  monarchs,  who  jpretended  to  govern 
the  nation  by  the  right  of^conquest. 

In  order  to  sl^ow  that  imprisonment  for 
debt  is  a  crime  against  the  unalienable  rights 
of  man,  permit  me  to  state,  as  an  axiom>^lf- 
evident,  that  ''  the  end  of  all  associations  is 
the  preservation  of  the  natural  and  inipre- 
scriptable  rights  of  man:  and  those  rights 
are  liberty,  property,,  security,  and  resistance 
of  oppression/*  Personal  liberty,  tlie  dearest 
blessing  which  tlie  Creator  has  bestowed  upon 
mankind,  made  inherent  in  us  by  birth,  when 
we  were  endued  with  the  faculty  of  free  wiU, 
consists  "  in  the  power  of  removing  one's  per- 
son to  whatever  place  one's  inclination  may 
direct."  It  is  a  right  annexed  to  the  person 
of  man,  and  cannot  be  parted  with,  even  by 
one's  own  consent,  while  man  is  considered  a, 
free  asent,  endowed  with  discernment  to  know 
good  irom  evil,  and  with  the  power  of  choos- 
ing those  measures  wliich  appear  to  him  to 
be  the  most  desirable. 

It  is  true,  that  every  man  when  ho  enters 
into  society,  jgives  up  a  part  of  his  natural 
liberty,  in  or(]Sr  to  secure  to  himself  the  re- 
mainder of  those  absolute  rights  which  were 
vested  iu  him  by  the  iinmui^blc  laws  of  na- 
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tore,  and  which  could  not  be  preserved  in 
p^eace  without  that  mutual-  assistance  aiid  in- 
tercouse,  which  is  gained  by  the  institution 
of  friendly  and  social  communities :  but  tjien 
it  is  equally  true,  that  he  parts  with  no  more 
of  his  natural  liberty  than  is  sufficient  to  at- 
tain that  «nd.  While  this  maxim  is  kept  in 
jmind,  the  acts  of  the  legislative,  judicial  and 
executive  powers  of  government,  will  be  ca- 
pable of  being  compared  with  the  end  of  the 
political  institution. 

A  celebrated  commentator  on  the  latvs  of 
England  asserts  upon  this  ground,  and  very 
justly,  "  That  personal  liberty  is  a  natural, 
inherent  right,  which  cannot  be  surrendered 
VT  forfeited,  unless  by  the  commission  of  some 
great  and  atrocious  crime."*  This  being 
another  self-evident  proposition,  requires  no 
elucidation. — It  follows  tnen  as  a  natural  con- 
sequence, that  unless  the  circumstance  of 
owing  a  sum  of  money,  be  a  great  and  atro- 
cious crime,  one's  personal  liberty  cannot  be 
surrendered  or  forfeited  for  it. 

The  law  cannot  authorize  imprisonment  on 
any  other  account  than  that  of  criminality  in 
the  party — nor  ou2;ht  personal  liberty  to  be 
abridged  even  in  the  case  of  crimes,  without 
the  special  and  previous  permission  of  the 
municipal  law. — It  is  not,  however,  intended 
to  contend,  that  an  absolute  exemption  from 
imprisonment  in  all  cases  of  debt  is  proper, 
for  it  is  admitted  that  such  an  exemption  may 
be  inconsistent  vrith  political  society,  as  it 
%)ight  destroy  civil  liberty,  by  rendering  its 
protection  incotnplete.  But  it  is  contended, 
that  personal  liberty  ought  never  to  be  abridg- 
ed for  a  debt  contracted,  unless  the  contract 
was  obtained  by  fraud  or  force,  which  being 
a  crime  against  civil  liberty,  is  of  course  pu- 
nishable by  imprisonment. 

In  order  to  understand  what  is  hear  meant 
by  civil  liberty,  it  may  be  proper  to  insert  the 
definition  of  the  term  as  it  is  given  by  the 
writers  on  the  law  of  nature  and  of  nations. 
**  It  is  no  other  than  natural  hberty,  so  far 
restrained  by  human  laws  (and  no  farther) 
as  is  necessary  and  expedient  for  the  general 
advantage  of  the  public," 

The  question  now  becomes  serious  and  im- 
portant. 

Is  the  imprisonment  of  a  debtor,  who  has 
become  sucti  in  consequence  of  a  debt  con- 
tracted without  fraud  or  force?  or,  in  other 
words,  is  the  imprisonment  of  a  person  nei- 
ther charged  with  nor  convicted  of  a  crime — 
necessary  and  expedient  for  the  general  ad- 
vantage of  the  community? 

In  consequence  of  some  severe  strictures, 
recently  made  by  the  attorney-general,  before 
the  court  of  King's-bcnch,  at  Westminster- 
hall,  at  the  last  trial  at  bar,  on  the  conduct 
of  debtors,  as  well  as  in  support  of  the  ground 
I  have  taken,  it  will  be  proper  to  show,  that 
they  are  not  to  be  classed  among  the  most 
vicious  and  abandoned  part  of  our  species,  as 


•^alh 


See  3  Black.  Comm,  133, 


was  attempted  to  be  insinuated :  they  are  not 
to  be  considered  as  public  robbers  or  pick* 
pockets !  In  short,  a  debt  contracted  without 
fraud,  attaches  no  greater  crime  to  the  debtor, 
who  unfortunately  is  rendered  incapable  of 
discharging  it,  than  to  the  creditor  is  at- 
tached a  crime  on  account  of  his  unguarded 
confidence. 

In  support  of  this  opinion,  I  refer  to  the 
bankrupt  laws  of  this  nation;  to  what  is 
called  the  Lords'  Act ;  to  the  frequent  acts  of 
insolvency  which  have  been  passed  by  the 
legislature;  to  the  charitable  societies,  insti- 
tuted for  the  relief  of  insolvent  debtors,  and 
to  popular  opinion. 

The  reason  assigned  for  the  provision  made 
in  favour  of  a  debtor  by  the  bankrupt  laws, 
is,  that  "  trade  cannot  be  carried  on  without 
mutual  credit  on  both  sides :  the  contracting 
of  debts  is  therefore  here,  not  only  justifiable 
but  necessary."  Now  let  me  asK,  Can  any 
of  the  affairs  of  men  in  this  a^e  be  carried  on 
without  mutual  credit?  Look  around  yoii, 
gentlemen;  amidst  the  infinite  variety  of  mu- 
tual and  reciprocal  dependencies,  which  ypu 
discover  in  every  situation  of  life,  select  me 
one  case  where  the  fair  contraction  of  a  debt 
requires  justification  ? — No  one  is  to  be  found, 
tor  mutual  credit  is  by  common  consent  do-, 
clared  to  be  necessarj^ !  and  as  every  man  of 
us  may  be  liable  lo  the  pressure  of  unforeseen 
calamities,  shall  misfortunes  be  deemed  crimes 
in  those  who  are  already  borne  down  to  the 
earth,  by  their  accumulated  weight. 

The  principle  of  the  Lords*  Act,  is  precisely 
the  same  as  that  on  which  the  bankrupt  laws 
are  founded ;  notwithstanding  the  absurdity 
of  the  clause,  which  declares,  that  every  man 
has  a  right,  at  the  expense  of  2s.  4d,  per 
week,  to  gratify  a  vicious  propensity,  by  the 
imprisonment  of  hfs  debtor^  thus  enabling  a 
spiteful,  dishonest,  or  designing  individual, 
to  defeat  a  law  enacted  on  humane  prin- 
ciples. 

By  acts  of  insolvency,  the  legislature  has 
frequently  declared  its  concurrence  with  tlic 
sense  I  have  pointed  out,  to  be  the  just  one 
annexed  to  the  Banknipt  and  Lords'  Acts, 
(twenty-four  acts  of  insolvency  have  passed 
since  Charles  2nd*s  time,  making  on  the 
average  one  for  every  four  and  a  half  years) 
these  measures  have  been  dictated  by  mo- 
tives either  of  mercy  or  justice ;  mercy  can- 
not be  extended  by  the  legislature  but  to  cri* 
minal  cases;  acts  of  mercy,  arc  the  public 
pardon  of  public  crimes,  but  debtors  have- 
:  never  been  accused  of,  tried  for,  or  convicted 
of  a  crime.  As  acts  of  justice  they  have  not 
been  considered  by  the  parliament,  because 
it  would  be  inconsistent  in  them ;  for  tliei^ 
they  must  allow,  that  all  practices  of  impri« 
soning  debtors,  were  acts  of  high  injustice 
and  onpression,  and  ought  in  future  to  be  pre- 
venteu  by  legislative  interference,  which  that 
body  has  not  lately  attempted  to  do;  the 
communitv  are  still  to  be  oppressed,  are  still 
to  be  insulted  with  the  occasicmai  display  or 
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what  are  tcnned  acts  of  mercy,  -where  it  has 
a  ri^ht  to  the  justice  of  the  legislature. 

Jhe  popular  opinion  is  notorious,  from  a 
variety  of  circumstances ;  but  gentlemen  may 
think  that  popular  opinion  is  of  little  im- 
portance ;  yet  I  venture  to  assure  them,  that 
all  laws  not  founded  in  popular  opinion,  in 
this  enlightened  period^  are  little  likely  to  be 
supported  and  carried  mto  full  effect.  In  all 
cases  of  popular  commotion  in  this  as  well  as 
other  countries,  one  of  the  first  attempts 
made  in  order  to  redress  the  people's  wrongs, 
15  the  liberation  of  debtors  from  the  public 
prisons;  and  here  permit  me  to  observe,  that 
the  first  act  of  insolvency  was  passed  when 
Bngland  became  a  commonwealth,  after  the 
execution  of  Charles  the  1st.  The  people  are 
also  ever  inclined  to  mitigate  and  remove  the 
hardships  of  imprisonment  for  debt,  by  en- 
tering into  societies,  and  furnishing  money  for 
those  purposes.  There  must  be  something 
wrong  m  the  administration  o^a  government, 
when  the  deliberate  collected  charity  of  hu- 
mane associations  is  seen  making  eiforts  to 
raise  up — not  a  fallen  individual,  but  a  whole 
body  of  men,  whom  the  adminii^trators  of  the 
law  have  caused  to  be  thrown  down.  No- 
thing can  be  more  convincing  than  this  cir- 
cumstance ;  that  debtors  confined  in  prisons 
are  considered  bv  all  men,  as  persons  suffer- 
ing unjustly;  that  they  are  not  viewed  as 
criminals,  but  as  unfortunates. — A  robber,  a 
pickpocket,  under  the  sentence  of  the  law, 
may  meet  with  compassion  as  an  individual, 
but  no  measures  have  yet  been  taken,  in  con- 
sequence of  the  collective  sense  of  the  com- 
munity of  the  injustice  done  them,  to  abridge 
the  rigour  of  the  law  in  respect  to  the  whole 
gang;  but  the  mitigation  of  the  punishment 
of  debtors  is  contemplated  by  the  whole  society 
of  the  people,  and  intended  to  affect  the  whole 
body  of  those  unhappy  men  who  are  left  to 
the  mercy  of  individuals,  to  atone  for,  at  most, 
what  can  be  considered  only  as  a  venial  fault, 
an  inability  to  pay  a  sum  of  money  at  the 
moment  it  is  demanded. 

If  these  considerations  are  not  deemed  suf!i>- 
cicnt  to-establish  the  position  in  the  minds  of 
all  men,  that  suffering  debtors  are  rather  con- 
sideredy  and  justly  too,  as  unfortunate  men, 
than  as  criminals,  I  shall  add  nothing  more 
in  its  support^ — but  for  the  sake  of  humanity 
and  Christian  benevolence,  I  will  proceed  on 
my  subject^  under  the  impression  that  you, 
gentlemen  of  the  jury,  at  least  agree  with  me 
m  the  sentiment ;  and  that  it  was  adding  in- 
sult to. injury  to  observe  that  debtors  ought  to 
be  considered  as  little  or  nothing  short  of 
felons — an  assertion  which  coula  only  be 
made  by  him,  who  knows,  that  if  the  Great 
Charter  and  the  constitutional  rights  of  Eng- 
lishmen should  one  day  recover  their  original 
force  (and  I  think  I  see  the  dawn  of  that 
bright  day  appearing  in  the  east)  that  then 
will  the  most  important  and  the  most  lucra- 
tive branch  of  the  usurped  jurisdiction  of  the 
C0uct  of  iUng^irbeoch  tumble  to  the  ground^ 


the  liberty  and  happiness  of  thousands  will 
be  restored,  but  the  golden  stream,  which  so 
long  has  fiowed  through  that  channel,  wili 
flow  no  more. 

The  Question  still  recurs,  Is  the  imprison- 
ment of^  an  honest  debtor  necessary  and  ex- 
pedient for  the  general  advantage  of  the  com* 
munity }  It  may  be  answered,  as  it  has  here- 
tofore  been  asserted,  that  credit  is  essentially 
necessary  in  a  commercial  country;  and  it 
cannot  be  effectually  supported  by  any  other 
means  than  that  of  imprisonment  for  debt. 

The  necessity  of  creait  to  the  inhabitants  of 
a  country  like  England,  possessing  few  staple 
commodities,  on  which  to  bottom  a  foreign 
commerce;  but  which  notwithstanding  is, 
from  certain  adventitious  circumstances,  a 
trading  nation  has  been  so  sedulously  asserted 
and  ma'mtained  by  several  late  popular  writers^ 
that  to  question  their  judgment  would  occa- 
sion a  suspicion  of  the  want  of  understanding 
in  the  inquirer,  or  b^  deemed  an  act  of  un- 
common temerity. — ^Prudence,  and  not  the 
want  of  ability  to  maintain  the  converse  of 
the  proposition,  will  therefore  guide  me  in 
giving  it  the  go-by  for  the  present ;  with  only 
one  or  two  observations. — Probably  the  ne- 
cessity of  an  extensive  credit,  would  not  have 
yet  become  the  fashionable  position,  had  not 
the  government  of  England,  ever  since  the 
commg  in  of  William  of  Orange,  always  found 
it  convenient  4nd  ^extremely Advantageous  to 
the  members  of  each  administration,  to  anti- 
cipate the  national  revenues ;  they  thereby, 
having  an  opportunity  of  providing  money  to 
disburse  among  their  friends  and  relatives, 
under  the  shape  of  army,  navy,  and  lottery 
contractors,  military  and  naval  officers,  place- 
men on  the  civil  list,  pensioners,  &c. — By 
this  scheme  of  credit  the  enormous  anticipa- 
tions had  very  little  sensible  effect  upon  the 
property  of  the  inhabitants  at  the  moment.-— 
Haa  not  your  ancestors  been  deceived  by  this 
wretched  scheme  of  anticipations,  and  the 
false  appearances  held  out  to  them  from  time 
to  time,  by  ministerial  a<lventurers,  they  never 
would  contentedly  have  borne  the  burthens, 
— Had  all  the  money,  wantonly  lavished,  in 
supporting  fanciful  balances  of  power  in  Eu- 
rope, Asia,  Africa,  and  America,  been  taken 
out  of  their  pockets  by  the  prompt  payment 
of  each  wanton  demand,  you  would  not  now 
be  saddled  with  a  debt  of  two  hundred  and 
fifty  millions  of  pounds  sterline ;  in  order  to 
keep  down  the  interest  of  which,  and  to  com- 
pensate the  industry  of  officers  who  receive 
and  enjoy  the  public  contributions,  you  are 
obliged  to  pay  annually  about  twenty-tliree 
millions  of^  money,  or  about  the  average 
price  of  eighty  days  labour  for  every  man  m 
the  nation. — Had  your  ancestors  contem- 
plated the  sufferings  devolved  upon  their 
wretched  posterity,  iney  would  not  have  given 
rise  to  the  assumed  position  of  an  almost  in- 
credible necessity  ot  credit !  Let  any  candid 
person  inquire  into  the  effects  of  public  credit 
in  this  nation,  and  they  will  mid  abundant 


335]  33  OEORGE  HL    Trial  tf 

reason  to  curse  the  cause.— To  it  is  owixigthe 
national  debt  and  taxes  before-mentionedy 
which  have  in  their  natural  consequences 
thrown  such  a  weight  of  power  into  tne  exe- 
cutive scale  of  government,  as  cannot  be 
thought  was  intended  by  your  natriot  an- 
cestors, who  gloriousl^r  struggled  for  the  abe* 
lition  of  the  then  formidable  part  of  the  pre- 
rogative ;  but  who^  by  an  unaccountable  want 
ofToresight,  ^stabhshed  this  system  in  their 
stead. 

Here  Mr.  Uoyd  was  stopped  by  the  Jud^ ; 
who  asked,  how  the  arguments  he  was  urgme 
were  intended  to  apply  to  the  case  in  hand  r 
Mr.  Uoyd  answered,  that  he  contended  against 
the  lenity  of  imprisonment  for  debt;  that 
the  necessity  of  credit,  public  as  well  as  pri- 
vate, was  considered  requisite  for  the  ad- 
vantage of  the  community ;  that  if  he  could 
showTrom  experience^  that  credit  was  rather 
injurious  than  beneficial  to  the  nation,  it 
would  not  follow  that  imprisonment  for  debt 
ought  to  be  allowed,  in  order  to  support  a 
scheme  which  did  not  render  a  benefit  to  the 
public  equal  to  its  disadvantages — and  if  he 
could  satisfy  the  jury  on  the  lUegaUty,  they 
could  not  cruoinate  him  for  an  attempt  to 
escape. 

The  Judge  told  him  he  mlebt  proceed.-^ 
He  then  repeated  the  paragraph  to  that  part 
where  he  was  interrupted;  saymg,  tibe  jury 
ought  to  notice  that  he  was  not  stopped  until 
he  came  to  apply  his  remarks  to  the  executive 
power  of  the  state.— He  now  continued  his 
amiment 

The  entire  collection  and  management  of 
so  vast  a  revenue,  being  placed  in  the  hands 
of  the  executive  officer,  the  monarch !  have 
given  rise  to  such  a  multitude  of  new  <^cers, 
created  by  and  removable  at  his  pleasure,  that 
they  have  extended  his  influence  to  every 
comer  of  the  nation* 

To  this  astonishing  necesnty  of  credit,  is 
ovfing  the  increased  prices  of  every  necessary 
of  life,  by  which  the  day-labourer  is  deprived 
of  two  out  of  his  three  daily  meals  of^  flesh 
provision,  or  is  obliged  to  substitute  broth  for 
peef,  and  potatoes  for  wheaten  bread.  To  it 
is  owing  the  increase  of  a  paper  medium,  and 
the  decrease  of  specie ! — ^To  it  is  owing  the 
circumstance  of  charging  the  active  and  in- 
dustrious man,  who  {mivs  his  share  of  the 
taxes,  to  maintain  the  idle  and  indolent  cre- 
ditor, who  receives  them!— To  it  is  owing, 
the  numerous  swarm  of  custom-house  officers, 
excisemen,  distributors  of  stamps,  receivers, 
managers,  commissioners,  secretaries,  clerks, 
and  various  inspectors  of  taxes.— Should  I  be- 
come more  particular  still,  the  tedious  tale 
might  disgust  you. 

Here  one  of  the  jurors  said.  It  veiy  well 
might.  To  which  lilr.  Lloyd  replied^  He  did 
not  doubt  it. 

The  judge  told  him,  he  must  not  ill-treat 
the  gentlemen  who  were  to  decide  upon  his 
case. — ^Mr.  Llfl|vd  answered  the  judge,  that  he 
apprehended  his  observatioB  to  the  juiy  waa 
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not  beafd  by  the  bencl^  or  they  would  not 
suspect  him  of  entertaining  an  mclination  t^ 
iU-treat  the  jury :  he  would  repeat  the  words; 
which  he  didw — ^When  the  jucl^  told  him  to 
pjoceed :  he  then  went  on,  sayuig.  From  this 
view  of  the  subject  I  tt\ist  you  do  not  discover 
the  necesMty  of  addins  tlus  additional  wron^ 
of  imprisonment  for  debt^ia  order  to  give  s 
greater  fiicility  to  crediL 

But,  gentlemen,  an  excessive  facilitv  of 
credit  is  a  vicious  ftcility :  when  considered 
in  its  application  to  the  private  walks  of  life^ 
it  does  not  benefit  individuals  even  in  trad^ 
any  more  than  as  I  have  shown  you  public 
credit  has  benefitted  the  nation;  ^t  this 
vicious  fiu^ility  of  credit,  which  we  ought  to 
deprecate,  brather  encouraged  than  restrained 
by  the  practice  of  imprisonment  for  debt— «• 
It  is  a  maxim  among  merchants  and  political 
OBoonomists,  that  trade  is  best  related,  when 
left  to  regulate  itself.  It  is  in  its  nature  like 
the  element  of  water,  it  perpetually  seeks  it9 
own  level;  the  equilibrium  which  its  natural 
vibrations  tend  to  preserve,  is  destroyed  by 
the  force  of  legislative  regulations ;-— me  fac- 
titious aids  given  by  law  to  facilitate  credit, 
has  ruined  thousands^  without  benefiting 
scarcely  a  solitary  deserving  individual,  beyona 
the  vortex  of  the  eourts  of  judicature.  Hero 
is  the  great  gulf  into  which  millions  of  monegf 
are  annually  whirled,  to  serve  as  prey  to  the 
ereedy  and  voracious  monsters  which  infest 
nese  deeps :  like  Svlla  and  Charibdis,  thejr 
ruthless  feast  on  the  unfortunate  voyaeer 
sailing  on  the  ocean  of  life,  who  happens  oy 
the  storms  of  adversity  to  be  driven  within 
the  reach  of  their  rapacious  and  all-devouring 
jaws. 

The  cupidity  of  avarice  irresistibly  propels 
men  on  to  seek  its  gratification  by  ever^ 
avenue  which  ingenuity  can  lay  open  to  their 
access  |  the  avarice  of  commercial  states  is  of 
an  actnre  quality;  all  the  mischiefs  whidi 
this  vice  creates  are  positive  and  direct  mis- 
chiefs ;  it  is  an  incurable  disease  of  the  mind ! 
consistinff  in  a  disposition  to  engross  the 
eoodsof  life,  to  the  exclusion  of  our  neigh- 
bour; it  is  an  industry  at  once  mprbidand 
excessive;  nor  is  the  respected  name  of  in- 
dustrv  a  sufficient  veil  to  disguise  it  fnga^ 
popular  odium.  Permit  me  briefly  to  exposa 
Its  hideous  portrait — ^You  have  the  opporti^ 
mty  of  viewmg  it  in  the  person  of  yon  trader, 
wno  with  one  hand  practises  all  the  arts  or 
monopoly,  to  prevent  the  circulation  of  the 
blessings  of  real,  substantial,  and  productive 
industry ;  while  with  the  other  he  spreads  far 
and  wide  the  goods  he  has  ensrossed,  and 
with  a  view  of  inordinate  gain  ne  holds  out 
to  the  adventurer,  in  an  inferior  order  of 
trade,  all  the  temptations  of  extraordinary 
crediiand  confidence.  The  needy  adventurer^ 
in  his  turn,  with  a  bUnd  and  fatal  activity, 
parts  with  his  goods  for  the  mere  name  or 
eveiy  monevless  prodigal ;  and  the  prodigal, 
allured  by  the  same  facility  of  credit,  is  mk- 
couiaged  to  lake  «  share  in  the  ramroro 
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nuschie^liy  contracting  debts  which  he  neiter 
eaa  discharge.  Thus,  ffcntlemeOy  yon  behold 
the  rapacious  sfini  of  toe  trader,  acting  under 
the  impulse  I  described ;  *  and  you  will  not 
wonder,  if  he  frequently  brings  that  ruin  upon 
himself  which  he  is  certain  to  bring  upon  the 
others  of  this  lamentable  groupe. — You  have 
not  once  aeen^  in  the  who£  of  this  circle,  an 
inquiiy  into  the  substance  or  property  of  the 
person  contracting  the  debt;  and  wbv  this 
necessary  precaution  has  not  taken  place,  I 
will  next  endeavour  to  unfold. 

The  astonishing  number  of  merchants  and 
tiaders  which  this  country  exhibits  in  every 
direction^  strikes  most  forcibly  upon  the  senses 
•f  the  beholder ;  where  the  candidates  are  so 
numerous,  every  strong  art  must  be  tried  to 
court,  engage,  and  win  the  customer :  minute 
inquiry  into  the  circumstances  of  the  pur- 
chaser dare  not  be  made,  lest,  perchance,  he 
leaves  the  trader  in  disgust;  and,  as  the 
trader's  existence  depends  upon  his  sales,  he 
is  inclined  to  prefer  the  risk  of  loss,  to  the 
inoral  certainty  of  losing  a  present  livelihood : 
add  to  this,  the  forced  and  fictitious  trade, 
rising  out  of  an  inordinate  spirit  of  speculation 
(which  is  one  of  the  greatest  political  evils  in 
this  as  well  as  some  other  commercial  coun- 
tries) and  you  discover  enough  to  prove,  to  a 
moral  certainty,  that  necessary  precautions, 
on  the  part  of  the  creditor,  are  omitted  from 
s  vicious  principle. 

The  selfish  and  vicious  propensity  of  mo- 
nopoly and  mercantile  avarice,  is  a  great  and 
growing  «vil,  which  it  may  be  difficult  to  re- 
strain ;  but  certainly  its  exertion  ought  not  to 
be  aided  by  the  laws.  An  endea^ur  has 
frequently  been  made,  by  legislative  bodies, 
.  to  encourage  the  use  and  prevent  the  abuse 
of  credit ;  the  latter  always  proceeds,  as  I 
have  already  shown,  as  much  irom  him  who 
^ves,  as  from  him  who  receives  it.  The  ob- 
ject of  both  parties,  if  traders,  is  to  extend 
beyond  all  bounds  their  several  lines  of  trade; 
but,  in  as  much  as  traders  deal  with  persons 
who  are  not  in  trade,  in  this  case  it  must 
often  be  the  object  only  of  him  who  gives  the 
credit.  Yet  it  seems  hitherto  to  have  been 
understood,  tliat  the  practice  of  law,  in  re-» 
straining  that  excess  in  the  operation  of 
credit,  by  deterring  from  its  abuse^  takes  no- 
tice only  of  him  who  receives  it,  while  it  ought 
equally  to  afifect  him  who  gives  the  credit. 

The  imprisonment  for  debt  may  be  thought 
to  discourage  a  person  from  takins  cremt ; 
but  it  certamly  encourages  him  who  has  to 
give  it;  and  so  great  is  the  encouragement, 
that  it  induces  the  creditor  to  forego  an  exa- 
mination into  the  circumstances  of  the  debtor : 
he  reats  satisfied,  under  the^impression  that 
the  person  will  contrive  to  pay  the  debt  con- 
tracted, rather  than  go  to  gaol.  Nor  does  the 
creditor's  expectation  end  here ;  if,  in  conse- 

3oence  of  ms  power  over  the  person  of  liis 
ebior,  the  man  is  draeged  to  prison,  his 
friends  and  relatives  are,  mm  motives  of  be- 
Mvolmoe,  expected  to  relieve  him  by  the 
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payment  of  the  demand  To  use  the  em. 
pmitical  expression  of  a  venerable  judge  who 
lately  sat  m  this  place— ''The  creditor  ex- 
pects to  torture  the  compassion  of  friends,  and 
by  tliat  means  extort  payment  from  those 
who  are  not  bound  for  tlie  debt." 

But  the  learned  lawyer,  or  some  one  of 
th^se  gentlemen  who  surround  me,  will  per- 
haps represent  the  agreement  between  the 
debtor  and  creditor  as  a  just  contract.  They 
each  know  their  fate  unoer  a  municipal  regu- 
lation :  the  creditor  trusts  to  the  consequence^ 
which  the  debtor  agrees  to  submit  to,  if  ho 
fails  in  the  fulfilment  of  his  engagement. 

This,  gentlemen,  is  reasoning  in  a  vicious 
circle,  and  your  practice  derives  no  aid  firoa 
the  argument. 

By  one  of  those  honourable  restraints 
which  civil  libertv  puts  upon  our  actions,  no 
possible  mode  of  oargain,  transaction,  or  cove- 
nant, nor  even  hereditaryship,  can  place  two 
individuals  in  the  relation  to  each  other  oi 
master  and  slave,  for  every  citizen  owns  a 
character  which  may  be  forfeited  by  crim^ 
but  cannot  be  surrendered  by  contract. 

It  is  said  to  be  the  constitutional  boast  of 
Englishmen,  that  the  public  good  is  an  estate 
in  common,  of  the  free  possession  and  enjoy- 
ment of  which  no  law  can  deprive  the  hum* 
blest  individual,  who  is  not  convicted  of  a 
crime.  The  public  good  is  no  such  estate  to 
the  imprisoned  debtor ;  it  is  lost  to  him  who 
is  incapable  of  ei\joying  it;  and  the  true  es- 
sence of  slavery  consists  in  personal  depen- 
dence, and  the  want  of  those  civil  rights 
which  others  enjoy— the  true  picture  of  an 
imprisoned  debtor.  I  ask  you,  gentlemen, 
would  it  be  a  lawful  contract,  for  a  man  to 
stipulate  with  his  neighbour,  that  on  a  cer- 
tain event  he  should  deprive  him  of  the  use 
of  his  limbs;  or  if  he  tailed  to  pay  a  sum  of 
money ^  his  person  should  be  locKed  up  in 
idleness,  ana  hb  existence  rendered  insigni- 
ficant,  if  not  inimical  to  the  public  good  ? 

Neither  the  principle  of  jusUce  or  policy, 
nor  any  reeular  principle  whatever  that  I  can 
discover,  snows  the  effect  of  cKil  imprisoi^r 
ment  to  be  salutary  or  conducive  to  the  ge- 
neral good.  If  the  reverse  has  been  made  to 
appear,  as  I  trust  it  has,  the  practice  ought 
not  to  be  suffered  to  continue  another  hour, 
whatever  may  be  its  principle. 

Under  these  considerations,  I  leave  it  to 
you  to  judge,  whether  the  necessity  of  credit 
ought  to  be  deemed  a  sufficient  plea  to  war- 
rant imprisonment  for  debt;  and  yet  to  this 
maxim,  of  the  necessity  of  credit^  is  owing 
the  increased  severity  of  the  practice  of  the 
courts  of  judicature  relating  to  debtors. 

Taking  it  however  for  granted,  that  credit 
is  expedient  for  the  advantage  of  the  public, 
it  does  not  follow,  either  in  the  theory  or  the 
practice  of  good  policy,  that  it  is  therefore 
necessary  to  imprison  the  body  of  the  debtor. 

In  theory — Because  in  the  productive  in- 
dustry of  the  inhabitants  consists  the  wealth 
of  the  nation ;  the  imphsonment  of  an  iudus- 

Z 


dS9]  S3  GEORGE  hi.    Trial  of  Patrick  Wm.  Dvfin  and  Thos.  Uoyd    [340 


trious  individual  is  not  only  a  diminution  of 
the  cause  of  wealth  from  the  cessation  of  his 
industry,  but  it  is  likewise  a  reduction  of  the 
mass  of  national  property,  inasmuch  as  the 
product  of  the  labour  of  the  remaining  part  of 
the  community  is  obliged  to  supply  tne  per- 
son in  confinement  with  necessary  provision 
ftnd  clothing,  and  to  pay  for  the  useless  la- 
bour^  employed  in  erecting  expensive  prisons^ 
&c. 

In  practice — Because  civil  process,  such  as 
is  now  carried  on  in  courts'  of  judicature,  be- 
side the  unnecessary  consumption  of  time  it 
occasions  among  suitors,  witnesses,  &c.  and 
the  unearned  support  it  renders  to  the  leeches 
of  the  law,  it  does  not  procure  any  advantage 
to  the  public,  by  an  addition  to  tde  capital  of 
the  honest  and  mdustrious  man,  who  endea- 
vours to  recover,  and  succeeds  in  obtaining 
his  debt  from  the  indolent  debtor ;  for  the 
aggregate  of  all  the  money  recovered  by  legal 
process  does  not  amount  to  tlie«umexpenaed 
m  the  prosecution  of  the  several  suits  an- 
tiually  decided  in  the  nation,  which  money  so 
Expended  tends  only  to  promote  a  vicious  in- 
dustry ;— this  fact  is  worthy  of  particular  con- 
eideration. 

-Again — Because  it  is  not  intended  by  what 
is  now  administered  as  law,  that  the  circum- 
stance of  imprisonment  shall  discharge  the 
debt.  No,  Englishmen,  that  is  not  the  in- 
tention of  the  Court !  the  confinement  of  a 
debtor  (a  confinement  for  life)  is  considered 
as  the  Dunishmcnt  (not  a  public  one  for  a 
crime,  but  a  private  one  to  gratify  an  indivi- 
dual) wisely  and  humanely  apportioned  to 
the  offence  of  not  having  money  in  your 
rocket  to  pay  a  debt  on  the  sudden.  The 
law  justly  considers  confinement  as  the  whole 
of  the  debtor's  punishment,  and  of  the  satis- 
fection  made  to  the  creditor  \  Oh  shameful 
prostitution  of  terms !  What,  gentlemen,  is 
seen  in  these  considerations  of  piilicy,  to  point 
out  the  necessity  of  imprisoning  the  body  of 
a  debtor,  in  order  to  support  an  expedient  de- 
gree of  credit.?  I  trust  nothing  but  what  is 
chocking  to  philanthropy.  O  ye  lovers  of 
tnankind,  emancipate  your  brethren  by  a 
change  of  system . 

In  considering  the  subject  of  imprisonment 
for  debt  in  the  abstract,  we  shall  find  there  is 
injustice  in  it,  on  more  accounts  than  one. 
Ine  only  satisfaction  a  creditor  ought  to 
fi«ek,  or  is  warranted  to  receive,  is  a  real 
pecuniary  satisfaction ;  the  law  renders  him 
injustice  in  proposing  an  illusory  and  fictitious 
one.  Nay,  the  old  Roman  law,  which  gave 
the  creditor  a  property  in  his  debtor,  was 
xnore  advantageous  to  both  parties,  than  is 
the  law  which  intombs  a  man  for  life ;  the 
creditor  and  the  nation  received  a  benefit  from 
the  labour  ol  the  debtor  when  he  worked  for 
his  master,  hut  neither  are  advantaged  by 
keeping  a  man  in  gaol 

It  is  an  universal  principle  in  trade,  that 
the  trader  ought  to  lay  on  the  commodities 
he  veods  an  advance  sufiicieat  to  cover  the 


rent  of  his  shop  or  warehouse,  domestic  and 
incidental  expenses,  together  with  the  interest 
of  his  money  and  rreoit  employed  by  way  of 
capital,  with  an  allowance  for  waste,  damage, 
&c.  to*  all  which  is  to  be  added  a  premium, 
to  secure  him  against  the  probable  chance  of 
,  Jbad  debts,  usually  calculated  from  two  and  a 
half  to  five  per  cent.    A  trader  thus  secured 
(as  all  ought  to  be)  can  have  no  right  in  equity 
to  this  part  of  the  profit,  which  belongs  to 
him  only  in  conseauence  of  the  nioral  cer- 
tainty tliat  some  or  his  customers  will  make 
deficit  to  that  amount ;  hence  the  aggregate 
j  customers  pay  for  the  well-calculated  ddin- 
:  quents. — Is  there  a  man  in  business  who 
'  would  refuse  to  abate  this  two  and  a  half,  or 
^\t.  per  cent,  as  the  case  may  be,  to  those 
who  purchase  for  cash,  provided  bis  sales 
!  were  for  crfsh  only  ?   If  not,  and  yet  he  re- 
;  ceives  of  the  paying  customer  the  two  and  a 
!  half,  or  five  per  cent.,  and  likewise  the  bad 
,  debts  he  calculated  upon  contracting,  I  ask, 
whether  he  does  not  extort  two  and  a  half,  or 
five  per  cent,  beyond  the  fair  and  honest  pro- 
fit which  merchants  allow  themselves?   Or 
whether  he  does  not  employ  a  bad  law  to 
punish  improperly  the  poor  debtor,  by  pferpc- 
tual  imprisonment  ? — Not  to  extend  tnis  ar- 
gument farther  for  the  present, 

Let  us  now  proceed  to  examine,  whether 
imprisonment  for  debt  is  not  a  crime  against 
Magna  Charta,  the  Bill  of  Rights,  and  other 
subsequent  statutes,  extorted  by  the  people  at 
various  times,  from  those  who  pretended  to 
govern  the  nation  by  the  right  ot  conquest,  or 
right  divine,  such  as  king  John,  the  Henries, 
the  Charleses,  and  others  who  have  disgraced 
tlie  throne. 

The  language  of  Magna  Charta  is,  "  that 
no  freeman  shall  be  taken  or  imprisoned  but 
by  the  lawful  judgment  of  his  ^equals,  or  by 
the  law  of  the  land."  Here  permit  me  to  ask, 
has  any  gentleman  present  seen  the  original 
Magna  Charta  deposited  in  the  Cottonian 
hbrary  at  Oxford?  The  intention  of  this  ques- 
tion leads  to  another,  Whether  they  remember 
it  to  run,  "  NuUus  liber  homo  capiatur  vcl 
imprisonetur  nisi  per  legale  judicium  parium 
suorum,  vel  per  legem  terrae ;"  or  whether  it 
does  not  say,  '^  per  legale  judicium  parium 
suorum,  el  per  legem  terrae."  The  reasons  I 
make  these  mquiries  are,  that  I  remember  to 
have  frequently  seen  in  Philadelphia,  in  the 
archives  of  the  state,  a  copy  certified  by  the 
keeper  and  other  officers  of  the  Cottonian 
Library,  illumined  and  ornamented  as  the 
original,  sent  to  that  country  by  William 
Penn,  when  he  was  proprietor  of  the  then 
province  of  Pensylvania,  in  which  the  words 
were  **  et  per  leo;em  terra;." 

Mr.  Lloyd  had  waited  some  time  for  an  an- 
swer, when  the  judge  told  him  to  proceed. — ■ 
Then,  said  he^  I  am  to  take  it  for  granted 
that  the  word  is  stated  right ;  it  is  *  or*  and 
not  *  and,'  as  conjectured. 

Well,  gentlemen,  we  have  seen  that  no  law 
of  the  land  is  valid,  which  takes  away  or  im* 
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pairs  a  natunl  right,  ^ulher  than  is  neces- 
sary for  the  general  advantage  of  the  public ; 
consequently,  as  there  appears  to  be  no  pub- 
lic advantage  ari^g  from  confining  a  debtor 
in  prison,  all  regulations  inimical  to  his  per- 
sonal liberty  are  without  the  meaning  of 
Ma^pa  Charta.  In  order  to  corroborate  this 
opinion,  let  me  quote  a  few  words  from  1st 
Blackstone,  54.  *'  Those  rights  which  God 
and  nature  have  established,  and  are  there- 
fore called  natural  rights,  such  as  are  life  and 
liberty,  need  not  tlie  aid  of  human  laws,  to  be 
more  effectually  invested  in  every  man  than 
they  are ;  neither  do  they  receive  any  addi- 
tional strength,  when  declared  bv  the  muni- 
cipal laws  to  be  inviolable.  On  the  contrary, 
no  human  legislature  has  power  to  abridge  or 
destroy  them,  unless  the  owner  shall  himself 
commit  some  act  that  amounts  to  a  forfeiture." 
The  ri^ht  being  derived  from  God  and  nature, 
no  act  hut  against  the  divine  law  or  law  of 
nature  ought  to  be  deemed  an  act  amounting 
to  a  forfeiture  of  a  natural  right ;  the  law  of 
nature  is  here  out  of  the  question ;  and  the 
divine  law,  under  the  Christian  dispensation, 
commands  us  to  forgive  our  debtors,  if  we 
expect  to  be  forgiven. 

The  statutes  of  the  5th  Edward  3,  chap.  9 ; 
the  25th  Edward  S,  chap.  4 ;  and  28th  £d- 
;waid  3,  chap.  3,  expressly  direct,  '^  that  no 
man  shall  be  taken  or  imprisoned,  unless  it 
he  by  legal  indictment,  or  tne  process  of  com- 
mon la>v."  It  is  unnecessary  to  remark,  tliat 
process  bv  indictment  is  never  used  in  actions 
of  debt  between  individuals.  Let  us  then 
proceed  to  view  how  imprisonment  for  debt 
is  attempted  to  be  justified  in  the  face  of 
these  statutes,  under  the  common  law.  This 
legerdemain  of  the  civilians  is  coloured  to  the 
world  by  the  hocus  pocus  and  incomprehen- 
sible jargon  of  legal  notions;  and  so  well  are 
fiome  men,  who  live  by  these  practices,  con- 
vinced of  their  propriety,  that  tney  hold  it  as  a 
maxim  of  the  law,  that  in  Jictione  juris  consist  it 
^quiloM,  in  plain  English,  that  a  legal  lie 
agrees  with  truth.  If  this  be  true,  all  I  can 
aay  is,  that  it  is  more  than  falls  to  the  lot  of 
any  other  species  of  falsehood  which  I  ever 
heard  of;  but  there  is  no  general  rule  without 
an  exception,  and  here  is  an  additional  veri- 
fication of  it. 

That  law  against  personal  Hbertv  ought  to 
be  strictly  construed,  and  not  left  floating  on 
the  wings  of  airy  fiction,  is  proved  by  the  an- 
cient practice  of  the  courts,  is  what  I  shall 
just  pomt  out,  and  then  proceed.  Under  the 
statute  of  Marlebridge,  introduced  in  favour  of 
the  barons,  whereby  their  bailiffs  might  be 
attached  by  their  bodies,  if  they  failed  to  ac- 
count to  their  lords,  is  seen  the  first  attempt 
made  in  England  to  authorize  by  law  the  im- 
prisonment of  a  man's  body  for  a  civil  injury, 
unaccompanied  by  force ;  but  it  forbade  the 
bailiff's  arrest,  unless  two  circumstances  con- 
Offiedy  namely,  he  must  hot  only  have  first 
absconded,  but  also  must  not  possess  a  free- 
hold estate  of  even  the  most  trifling  value. 


The  construction  of  this  law  induced  such  a 
degree  of  caution  in  applying  the  remedy,  aa 
to  render  it  nugatory  or  inadequate. 

In  the  reign  of  Edward  1,  silaw,  introduced 
for  the  protection  of  merchants,  seized  abso- 
lutely upon  the  person  of  a  debtor;  such  laws 
and  such  practices  were  unknown  to  your 
Saxon  ancestors,  they  were  firbt  introduced 
by  the  Norman  race,  but  frequently  resisted 
bv  the  people  or  barons.  The  Magna  Charta, 
obtained  sword  in  hand  (see  the  effects  of 
stretching  power) !  was  a  declaration  that  the 
people  were  never  thereafter  to  be  imprisoned 
for  mjuries  committed  without  force;  it  was 
confirmed  by  his  son  Henry. — ^Thc  statute 
called  Confirmatio  Cartarum,  whereby  the 
Great  Charter  is  allowed  to  be  the  common 
law,  and  all  judgments  contrary  to  it  are  de- 
clared void  after.  Notwithstanding  these  fre- 
quent repetitions  of  the  people's  right  to  be 
free  from  arrest,  it  nevertheless  was  so  con- 
trived by  the  government,  that  those  against 
whom  they  entertained  any  grudge,  were  al- 
ways imprisoned ;  and  the  exertion  of  the 
people  to  oppose  such  practice  is  ihown  by 
there  being  no  less  than  32  subsequent  and 
corroborative  statutes  passed  from  the  time 
of  Edward  1,  to  Henry  4.  This  is  sufficient 
to  evince  the  disposition  of  the  monarch  on 
the  one  hand  to  tyrannize,  and  of  the  deter- 
mination of  the  men  of  those  days  to  enjoy 
their  natural  liberty,  in  every  case  where  it 
might  be  enjoyed  without  injury  to  the  com- 
munity. 

Nor  dare  the  courts  of  judicature,  by  their 
countenance  and  connivance,  have  contrived 
to  bring  about  what  had  been  so  often  frus- 
trated, when  attempted  to  be  effected  by  the 
executive  of  the  state,  had  not  the  people 
been  gradually  accustomed  to  the  practice. 
The  idea  had  lost  its  novelty,  in  consequence 
of  the  statute  of  Merchants  and  Marlebridge; 
the  practice  in  those  special  cases  had  worn 
off  in  some  degree  the  horror  which  had  here- 
tofore eeneral^^  sei^^cd  the  human  mind,  on 
hearing  or  seeing  of  men  confined  for  debt. 
Thus  it  is  with  every  tyrannic  regulation ;  it 
gets  footing  in  a  small  degree  under  the  co>- 
lour  of  necessity,  or  of  promoting  some  po- 
pular interest;  it  is  afterwards  extended  to 
others,  and  proceeds  without  observation,  till 
at  length  it  grows  insensibly  into  a  common 
course  of  execution.  Gentlemen,  there  have 
been  judges  who  found  less  enjoyment  in 
their  proper  jurisdiction,  than  in  the  constant 
exercise  of  judicial  power,  however  trivial  the 
subject: — the  active  spirit  of  industry  has 
been  busy  even  on  the  bench,  and  its  sub- 
stantial gains  have  borne  down  the  dignitv  of 
magistracy ;  but  had  the  age  of  reason  then 
arrived,  a  judge  would  have  been  stricken 
with  its  harpoon,  and,  like  the  greedy  and 
voracious  shark,  the  more  he  strove  to  extri- 
cate himself  from  the  embarrassment  which 
its  point  occasioned,  the  deeper  it  would  havo 
penetrated  him.  The  Court  will  take  ineood 
part  the  obscpralion  I  have  just  let  fall,  whea 
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they  recollect  the  language  of  judge  Coke^ 
who,  after  commentme  on  the  destruction  oi 
the  Jews  in  England,  by  the  statute  De  Jt:t- 
daismo,  adds,  that  another  kind  of  Jews  were 
also  punished,  viz.  the  judges  of  the  King's- 
bench  and  Common  Pleas,  the  barons  of  the 
Exchequer,  and  the  judges  itinerant.  Con- 
trast, gentlemen,  this  wiUi  the  present  time, 
and  enjoy  the  relish !  At  the  moment  I  am 
speaking  of,  the  courts  were  busily  employed 
in  superseding  the  legislature,  oy  fictitious 
contrivances,  which  operated  as  new  laws; 
indeed,  all  their  Proceedings  were  expressive, 
in  those  days,  ot  what  was  their  object.  It 
was,  however,  neither  the  protection  of  per- 
sonal liberty,  the  security  of  property,  the 
suppression  of  eroundless  liti^tion,  nor  the 
peace  of  the  puBlic ; — ^the  obiect  appears  to 
nave  been  their  private  emolument;  to  ud 
which  was  extended  imprisonment  without 
law,  a  thing  clearly,  and  which  this  Court 
must  acknowledge  to  be  completely  unjusti- 
fiable. In  the  reign  of  Henry  7,  these  prac- 
tices, it  is  said  by  some,  though  without  foun- 
dation, met  indirectly  with  the  approbation  of 
the  legislature,  who  attempted  to  make  it 
legal  to  extend  the  imprisonment  of  defen- 
dants upon  mere  civil  actions :  but  supposing 
it  to  be  true,  what  was  the  time  ?  The  spirit 
of  avarice  was  then  seated  on  the  throne  of 
England,  and  the  rights  of  personal  freedom, 
the  mdepcndence  ofintegrity,  the  efforts  of  in- 
dustry, even  the  sacred  claims  of  misfortune^ 
were  relentlessly  immolated  at  her  shrine. 
I  have  one  more  remark  to  make  before  I 

Suit  this  subject.  The  reign  of  Henry  7,  was 
ie  petty  tyranny  of  an  extortioner,  not  the 
sovereignty  of  a  monarch;  and  the  people 
were  taught,  by  the  base  ministry  of  Empson 
and  Dudley*  (who  were,  if  1  forget  not^  both 
afterw'ards  hanged)  and  the  frigid  maxims  of 
their  roaster, — ^and  it  was  then  first  under- 
stood, that  a  failure  in  the  punctual  payment 
f>f  money  was  a  wrong  which  no  distinctions 
or  circumstances  could  extenuate.  Was  the 
unfortunate  debtor  put  to  death,  it  would  not 
pain  him  so  much  as  the  mercy  of  those  laws 
which  consign  him  to  slavery :  but  I  mistake; 
-^the  word  *  slavery !'  which  disgraces  your 
West  India  laws,  is  not  suffered  in  this  boast- 
ed land  of  freedom.  The  poor  wretch  of  a 
debtor  is  described  in  milder  terms:  he  is 
committed  to  prison,  and  placed  under  the 
power  of  his  creditor^  because  he  is  unable  to 
pay  him  the  debt  which  he  owes  him.  He  is 
not  deprived  of  life  or  limb,  but  disabled  from 
enjoying  the  use  of  them.  Is  this  not  slavery } 
No,  says  the  civilian: — ^but  how  miserably 
Mre  we  led  astrav  from  the  true  nature  of 
things  by  a  soundf ! 

Jiet  us  npw,  gentlemen,  proceed  to  draw  up 
the  curtain,  and  exhibit  to  the  world  the  art 
of  judiciary  conjuration,  as  peifonned  in  this 
nation  for  some  years  past,  with  such  el^ct 
«s  to  wring  the  hearts  of  even  those  who 
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have  thourin  themsdvM  uninterested  snee* 
tators.  Ifr  pTo  man  (says  the  statute)  shall  bo 
taken  or  imprisoned,  imless  it  be  by  indict-^ 
ment,  or  the  process  of  the  common  law.'' 
The  process  of  the  common  law  in  case  of  in* 
jury  done  to  another  without  force,  ended  on 
having  gradually  stripped  the  debtor,  by  re- 

geated  mstresses,  of  all  his  substance ;  and  if 
e  had  no  substance,  the  common  law  held 
him  incapable  of  making  satisfaction;  and 
therefore  looked  upon  all  finther  process  as 
nugatory.— And  besides,  even  upon  foudal 
principles,  the  person  of  a  foudatoiy  (a  person 
not  free)  was  not  liable  to  be  attached  for  in* 
juries  merel v  civil,  lest  diereby  his  lord  should 
be  deprived  of  his  personal  services.  The 
state  nas  surely  as  much  interest  in  a  fi-ee- 
man,  as  ever  the  lord  had  in  His  vassal.-^ 
That  the  lord  was  not  liable  to  be  imprisoned 
is  proved  by  the  continuance  of  his  privilege 
from  arrest,  which  exists  at  the  present  hour. 
But  this  old  common  law  is  changed,  or,  to 
use  a  word  more  in  repute,  the  law  is  reform* 
ed,  and  accommodated  to  suit  the  "  swinish 
multitude."  This  beastly  herd  having  thrown 
off  their  necks  the  yoke  of  feudal  vassalage, 
and  become  emancipated  men,  are  now  fitted 
to  wear  the  tetters  intended  fur  felons,  which 
fasten  for  ever  roimd  every  limb  of  the  un- 
fortunate debtor.  The  feudal  system,  which 
considered  men  as  slaves,  permitted  them  un- 
molested, for  injuries  merely  civil,  to  range 
the  verdant  field,  and  breathe  the  salutaiy 
gale ;  while  the  reformed  system  of  govetn- 
nient  acknowledges  men  to  be  free,  and  yet 
orders  them,  for  injuries  merely  civil,  to  be 
punished  bv  close  confinement,  in  a  lonely 
dungeon,  where  is  sucked  in  with  every  breath 
a  deleterious  efBuvia  and  tainted  air. — ^And 
how  is  the  law  reformed }  Knowing  that  man 
ought  not  to  be  abridged  of  his  personal  li* 
berty,  unless  for  some  g^eat  and  atrociom 
crime,  the  practice  now  is,  to  suppose  and 
assert  that  the  debtor  is  prosecuted  for  breaic* 
ing  the  plaintiff's  close  by  force  of  arms; 
these  arc  the  words  of  the  original  and  capias  s 
now  breaking  of  a  man's  close  by  force  of 
arms  was  justly  deemed,  by  the  old  common 
law,  a  great  and  atrocious  crime,  and  as  such 
warranted  the  forfeitui;p  of  personal  liberty.-^ 
But  can  this  glaring  falsehood,  this  legal 
fiction,  this  imaginaiy  armed  robber,  this 
giant-slaying  man  of  straw,  be  allowed  to 
criminate  a  quiet,  peaceable,  unfortunate  man  ? 
^and  yet,  strange  as  it  may  seem,  it  is  for 
this  supposed  open  and  daring  assault,  aided 
with  instruments  of  destruction^  that  tens  of 
thousands  of  men  and  women  are  deprived  of 
personal  liberty,  and  of  the  opportunity  of 
exercising  their  industry;  their  children  are 
prevented  from  receiving  an  education  to 
form  their  minds  to  the  cultivation  of  those 
virtues  which  used  to  form  the  chamcter  of 
Britons. 

By  the  means  I  have  just  described,  the 
debtor  Is  arrested  for  a  crime  he  never  even 
contemplated,  and  brmight  to  prison;  be  is 
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suffered  afterward,  by  the  connivance  of  the 
court,  to  be  prosecuted  for  an^  less  forceable 
injury,  and  is  to  be  detained  for  life,  without 
ever  having  perhaps  committed  a  great  and 
atrocious  crime  of  any  nature  whatsoever. — 
Nor  does  the  misfortune  end  here — ^being 
once  in  confinement,  the  gaoler  diminishes 
Ae  prisoner's  liberty,  from  the  yard  to  the 
house,  from  the  house  to  a  cell,  according  to 
his  discretion ;  he  excludes  the  poor  wretch 
from  society,  and  deprives  him  of  every  ne- 
cessary of  life ;  in  fine,  all  the  horrors  of  the 
Bastile  are  incidental  to  a  man's  situation  who 
is  confined  for  debt. — I  shall  add  no  more  on 
the  subject  of  this  farago  of  deceit,  impos- 
ture, and  legal  iniquity,  which  one  might  sup- 
pose nothing  but  unblushing  confidence,  ab- 
solute power,  and  adamantme  hearts/ occu- 
pying the  seats  of  justice,  could  enforce.-— 
Oh !  that  the  spirit  of  Alfred,  who  ordered  at 
one  time  twelve  judges  to  be  executed,  for 
countenancing  illegd  proceedings,  would 
again  visit  all  corrupt  juolciaries,  and  purge 
from  them  those  who  are  a  disgrace  to  that 
respectable  situation ! 

By  the  petition  of  right,  the  Sd  Charles  1, 
it  is  declared,  ''  That  no  freeman  shall  be  im- 
prisoned or  detained  without  cause  shown,  to 
which  he  may  answer  according  to  law." 
The  cause  shown,  ou^ht  to  be  a  real  and  suf- 
ficient cause ;  not  a  fiction  of  law,  but  a  real 
crime;  nay^  even  a  shameless  magistracy 
have  in  one  case  owned  this  truth.  VSUien 
sommoDS,  which  is  a  wamine  to  appear  in 
court  for  injuries  not  against  the  peace,  were 
disobeyed,  and  the  sheriff  had  found  the  de- 
fendant upon  any  of  the  writs  of  capiat, 
latitaty  &c.  he  was  obliged  to  take  him  into 
custody.  For,  not  having  obeyed  the  original 
summons,  he  had  shown  a  contempt  of  the 
court,  and  ought  no  longer  to  be  trusted  at 
large :  for  all  contempts  of  legal  proceedings 
are  deemed  great  and  atrocious  crimes. — But 
the  chaiige  of  the  Endish  jurisprudence,  by 
letting  the  summons  rail  into  disuse,  and  in- 
troducing the  capias  as  the  first  process,  which 
commands  the  sheriff  (a^  before  observed) 
ID. take  into  custody  the  defendant,  for  ne- 
gketin^  to  obey  a  summons  never  issued, 
was  judged  to  be  too  hard,  as  it  ordered  the 
sheriff  to  imprison  a  man  for  a  contempt 
which  viras  only  siipposed,  another  fiction  of 
the  law  ;  but  this  notion  is  said  in  some  mea- 
sure to  foe  corrected  by  the  interference  of 
the  legblature. 

I  fear  that  if  I  continue  the  narrative  of  all 
the  legal  fictions,  my  readers  will  suppose 
themselves  transported  to  the  fabulous  age, 
and  wonder  as  much  at  the  fictitious  speeches 
of  the  laWf  as  they  have  done,  in  their  child- 
hood, at  the  fictitious  speeches  of  birds  and 
beasts,  to  be  found  in  i£sop  and  other  writers 
of  fables. 

If  any  thing  could  draw  down  contempt 
upon  tribunals  of  justice,  it  must  be  a 
mockery  of  common  sense  like  what  I  have 
endeavoured  tp  point  out 


Before  I  quit  this  subject,  I  shall  q^ote  a 
few  sentiments  from  Mr.  Burgess  of  Lincoln's- 
Tnn,  whose  treatise  on  the  law  of  insolvency 
fell  into  my  hands  by  accident  the  day  before 
yesterday.— Indeed,  I  wish  that  I  hid  had  an 
opportunity  of  preparing  myself  for  this  trial, 
by  an  arrangement  which  would  have  ad- 
mitted me  the  more  copious  use  of  this  ex- 
cellent author.  He  rightly  maintains, «  that 
if  any  person,  or  any  court  of  justice^  usurps 
a  jurisdiction,  and  by  colour  thereof^  arrests 
or  imprisons  a  man,  or,  under  pretence  of  any 
usurped  authority,  oppresses  any  man,  con- 
trary to  Magna  Charta,  the  illegality  of  the 
act  will  call  for  exemplary  punishment''  He 
then  goes  on  to  state  the  several  steps  which 
the  courts  of  Marshalsca,  of  Exchequer,  of 
'  Common  Pleas,  and  of  King's-bench,  took  to 
effect  their  usurpation  over  the  persons  of 
debtors ;  in  whicn  he  notes  the  various  arts, 
devices,  frauds,  and  fictions  they  severally 
used ;  the  recital  of  which  not  only  corroho- 
rates  every  thing  I  have  stated,  but  more 
clearly  demonstrates  than  I  have  been  ahle 
to  do,  my  general  principle,  thiit  imprison- 
ment for  deot  is  contrair  to  the  rights  of 
men,  and  particularly  of^  Englishmen,  who 
are  supposed  to  have  their  natural  rights 
better  secured  to  them  by  certain  dectara- 
tions,  than  the  people  of  other  nations  hare 
yet  been  able  to  attain. — On  this  .point  he 
holds  this  energetic  language :  '^  But  the  law 
which  is  founded  in  nature,  which  springs 
from  the  primary  and  indefeasible  rignts  of 
mankind,  should  be  more  respected.  Men 
are  not  to  be  hanged,  that  jurymen  may  dine ; 
nor  are  free  English  citizens  wantonly  to  be 
imprisoned ;  the  constitution  of  the  county  it 
not  to  be  undermined,  that  the  court  of 
King's-bench  may  fatten  on  the  spoil.'' 

On  a  legal  fiction,  to  introduce  a  defendant 
to  the  notice  of  the  court,  he  says : 

"  llius  we  see  the  constitutional  law  was 
overturned,  and  an  illegal  jurisdiction  was 
established,  by  a  decision  of  the  very  court 
which  was  to  derive  an  advantage  firom  the 
abuse.  This  determination,  buut  on  an  un- 
true suggestion,  has  never  been  contradicted 
by  its  subsequent  practice,  unfounded  as  it  is 
in  reason,  opposite  as  it  is  to  the  known  rule 
of  law.  That  rule,  which  springs  from  a 
source,  higher  and  more  sacred  than  the 
dictum  otSLuy  judge,  is  well  known ;  it  was 
even  the  acknowledged  guide  of  the  courts, 
in  all  matters  which  related  to  others,  and 
which  did  not  interfere  with  their  oym  im- 
mediate interest.  So  early  as  the  year  1356, 
Robert  de  Thorpe,  the  chief-justice,  in  the 
most  public  ana  solemn  manner  declared, 
^  that  inconveniencies  must  perpetually  arise, 
'  if  a  man's  own  deceit  shall  be  allowed  to 
*  aid  him ;  for  it  is  a  principle  of  law,  that 
^fraus  et  doltu  nemni  patrocinatu$;  no  one, 
'  therefore,  shall  be  allowed  to  take  advantage 
'  of  his  own  fraud.^  But  what  was  good  law 
for  the  public,  was  not  considered  as  such 
when  il  interfered  with  a  nsurpatioo  of  juris- 
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diction.    The  court  took  upon  itselt*  the  de- 1  behold,  judiciary  power  holds  out  to  the  inr- 


termination  of  its  own  cause :  it  was  at  the 
same  time  judge  and  party.  The  law  was 
sacrificed  to  interest.  The  good  old  maxim 
of  Boni  Judicis  ttt  ampliare  Jiutitium,  vene- 


jured  and  imprisoned  debtor  a  mean  of  de- 
stroying this  le^al  magic :  the  talisman  is  no 
other  than  the  tar-famed  Habeas  Corpus  Act, 
which  may,  only  in  those  times  when  admi- 


rated  by  the  founders  of  the  constitution,  was  nistiation  procures  its  suspension,  be  put  in 
exchanged  for  a  new  doctrine.  Boni  Judicis  motion  by  the  application  of  the  prima  vU^  ; 
€St  ampliare  Jurisdictionem^  became  the  favo-  .  some  six  or  eight  ^ineas  will  obtain  the  im- 
rite  motto  of  the  bench,  ^low  well  the  spirit  mediate  interpobition  of  this  enchanting  wand, 
of  this  rule  has  been  preserved  by  succeeding  if  its  operation  is  not  arrested  fur  want  of  an 
judges,  the  daily  experience  of  mankid  wiU  alius  and  pluries,  and  the  imprisoned  debtor 
Dest  prove."  will  find  nimself  presented  in  propria  persona 
My  author  proceeds  to  show  the  measures  before  the  very  tribunal  of  whose  injustice  he 
which  were  occasionally  taken  by  the  legis-  complains :  he  has  then  to  submit  to  its  con- 
lature,  to  curb  the  propensity  of  the  courts  to  sideration  the  legality  of  his  imprisonment ! 
endanger,  by  their  practices,  the  rights  of  the  judges  are  to  determine  on  their  own  ac- 
man.  Observing  that  the  benevolence  of  the  tions !  for  it  is  they  who  authorize  and  con- 
legislature  was  productive  of  but  little  advan-  nive  at  the  measure.  Surely  it  is  unnecessary 
tage,  for  the  operation  of  the  laws  were  ren-  to  remark  on  this  boasted  charter,  the  great 
dered  abortive  by  the  politic  manceuvres  of  security  Endbhmen  have  for  their  personal 
the  courts ;  and  adds,  the  court  of  King's-  liberty !  Whatever  good  it  may  render  a  per- 
bench  proceeded  in  its  course,  and  exulted  in  son  confined  for  supposed  crimes,  or  on  what 
the  prolongation  of  its  hour  of  insolence,  a  Court  may  call  unwarrantable  authority,  as 
All  civil  causes  were  violently  drawn  before  many  no  doubt  have  been,  it  can  render  no 
it ;  the  greatest  encouragement  was  given  benefit  to  an  unfortunate  debtor,  confined  for 
both  to  suitors  and  attomies,  by  a  connivance  •  the  supposed  hostile  invasion  of  his  neigh- 
in  abuses  the  most  shameful  and  disgraceful  hour's  close,  by  the  connivance  of  the  Court 
to  our  national  character.    These  enormities  itself! 

were  attempted  to  be  restrained  by  the  legis-  f      If  the  laws  respecting  debtors  were  admi- 
lature;  but  the^  will  continue  to  be  a  reproach  !  nistered  according  to  ancient  usage,  those 

to  the  court  of  King's-bench,  and  a  disgrace  unfortunates  would   become  happy.    But  it 


must  be  accompanied  with  the  abatement  of 
the  nuisance,  which  every  where  intrudes 
upon  your  view — the  fall  of  pettifogging  at- 
tornies,  and  all  their  gang.  But  wilTlawyers 
of  eminence  so  far  forget  Vesprit  de  carps^  as 
to  aid  such  an  endeavour ;  it  is  to  be  leared 


to  its  jhdges,  so  long  as  the  records  of  this 
kinedom  snail  remain,  so  long  as  Englishmen 
sliaTl  execrate  the  destroyers  of  their  primary 
rights. — Let  us  no  longer  be  insulted  with  an 
assumption  of  power,  which,  however  a  con- 
tinued usage  may  have  made  it  familiar  to 

the  multitude^  cannot  obtain  respect  from  the  I  their  interests  a^e  too  nearly  connected  with 
accurate  and  impartial  observer.  |  the  base  creatures  of  the  profession,  to  permit 

Having  concluded  a  long  and  interesting  '  them  to  join  in  the  support  of  the  cause  of 
chapter  on  the  subject  of  the  abuses  of  the  liberty.  To  them  then  tne  defendant  declines 
courts  of  judicature,  previous  to  the  time  of  to  apply.  Shallheapply  to  parliament?  That 
Charles  2nd,  this  author  goes  on :  "  We  now  :  bod^  has  had  the  question  too  often  before 
enter  \jpon  the  last  stage  of  our  historical  de-  them,  without  deciding  upon  the  contradict 
duction,  and  proceed  to  lay  before  the  public  tions  which  appear  between  the  law  and  the 
those  recent  provisions  which  the  wisdom  of  practice.  To  them  then  he  does  not  apply  ; 
the  legislature  has  deemed  advisable,  for  the  but  he  applies  to  a  more  numerous  and  to  as 
purpose  of  ascertaining  the  opposite  interests  |  well-informed  a  body  of  men. 
of  creditors  and  debtors.  From  the  Restora-  I  Lord  Kenyan  here  told  the  defendant,  that 
tion  to  the  present  time,  the  general  aspect  he  was  advancing  to  the  edge  of  a  precipice, 
of  things  has  received  but  little  alteration,  of  which  it  was  his  duty  to  inform  him.  The 
No  law  nas  been  made  to  declare  the  legality  sentiment  he  was  about  to  express  might  be 
o/ imprisonment  for  debt,  consequently  that  taken  down,  and  turned  against  him,  if  the 
practice  ha9  received  no  additional  sanction,  language  could  be  construed  into  an  offence 
If  previous  to  that  period  it  was  illegal,  and    agamst  the  law. 

"  '  To  which  Mr.  Lloyd  replied.  That  he  was 
verv  sure  of  the  ground  upon  which  he  trod^ 
and;  did  not  fear  to  proceed   to  what  was 


contradictory  to  the  constitution  and  to  the 
common  law,  it  still  continues  in  the  same 
predicament,  and  is  equally  hable  to  repre- 
nension." 

But  I  am  unwilling  to  detain  gentlemen  by 
a  recapitulation  of  arguments,  although  they 
are  expressed  with  animation,  and  carry  along 
with  them  absolute  conviction.  I  think  I  see 
impatience  seated  in  the  visages  of  some 
around  me — I  shall  therefore  proceed  to  other 
observations. 

Next  then,  gNiUemeo^  yw  will  please  to 


thought  the  edge  of  a  precipice.  He  knew 
that  his  words  might  be  taken  down,  and 
perhaps,  by  some  ingenious  person,  tortured 
into  a  crime.  He  was  willing  to  save  any 
one  the  first  part  of  this  trouble,  by  furnish- 
ing him  with  a  cQpy  of  the  speech  i  for  he  had 
reduced  what  he  had  to  say  on  this  head  to 
writing,  previous  to  his  coming  before  Uie 
Court. 
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I  apply,  said  he,  to  the  great  body  of  pa- 
triots who  are  every  where  to  be  found  in  the 
liation ;  let  them,  for  the  sake  of  humanity 
and  their  common  safety,  unitedly  and  vigo- 
rously adopt  every  constitutional  and  legal 
method  to  root  out  the  evil.  Let  them  re- 
monstrate with  the  Commons,  memorial  the 
Lords,  and  petition  the  King ;  it  is  for  them 
to  obtain  the  redress  of  the  wrong  by  an  ap- 
peal to  parliament,  and  not  for  me  tu  endea- 
Tour  it.  An  individual  of  another  nation  has 
little  to  do  here  with  the  legislature  of  this ; 
if  he  sustain  wrongs,  he  has  only  to  complain 
to  the  usual  tribunal,  and  if  justice  is  refused 
him  there,  he  has  to  seek  it  at  the  hands  of 
those  who  are  bound  to  procure  it  for  him. 
Independent  and  gallant  nations  will  never 
permit  perfidy  to  take  advantage  of  its  own 
wroug.  If  the  energies  of  the  people  shall 
obtain  tlie  restoration  of  their  privilege  of 
being  free  from  imprisonment  tor  debt,  it 
may  be  hoped,  that  the  poor  trader  will  no 
l&iger  lie  rotting  in  gaol,  while  the  lordltng 
b  strutting  about  the  purlieus  of  St.  James's, 
like  the  jay  in  the  faole,  in  the  borrowed,  or 
rather,  let  me  say^  in  the  stolen  plumage  of 
others. 

If,  however,  the  legislative  authority  of  the 
state  is  blind  to  the  nation's  interests;  if 
courts  of  justice  not  only  connive  at,  but  vin- 
dicate the  oppression  I  have  complained  of) 
cannot  the  voice  of  humanity  and  truth  fin^ 
its  way  to  the  bosom  of  the  mdividual  P 

As  men,  as  Englishmen,  as  Christians,  the 
voice  of  beneficence  calls  upon  you !    Who  is 
dsere  who   is    fortunate?    Who   is  happy? 
Who  aboundeth  in  the  good  things  of  this 
world  ?     Hast  thou^no  scnsibiiily  for  the  dis- 
U^esses  of  thy  fellow-creatures  ?    (?anst  thou 
enjoy  at  liberty  the  blessings  of  life,  nor  feel 
m  pang  tor  the  miseries  to  which  thou  hast 
condemned  thy   debtor?    If  thou  knowest 
them,  thy  heart  will  smite  thee,  for  the  day 
of  retribution  will  surely  come,  when  the 
God  of  mercy  will  require  an  account  at  thy 
hands.     If  thou  knowest  them  not,  turn  to 
the  prison-house.    Behold  the  man  whom 
thou  hast  torn  from  his  weeping  family !    Do 
not  the  tears  of  his  frantic  wife,  do  not  tfie 
cries  of  iiis  starving  babes,  harrow  up  thy 
soul  ?    Once  they  were  happy,  and  kina  ima- 
gination pictured  to  them  scenes  of  future 
pleasure  !    The  father,  while  he  laboured  for 
their  provision^  hung  with  parental  fondness 
over  his  smiHng  infants,  or  pressed  to  his 
bosom  the  dear  and  faithful  partner  of  his 
life.    His  toil  became  a  pleasure,  it  was  for 
them  he  toiled,  and  the  public  welfare  by  his 
labour  was  advanced.     See  now  where  he 
lies.    His  sunken  cheeks,  his  haggard  eye 
proclaim  the  misery  of  his  soul.    Shut  up 
from  liberty  aud  day,  confined  with  the  refuse, 
the  most  .abandoned  of  mankind,  torn  from 
all  those  he  loved,  and  bankrupt  in  every 
view  of  life,  he  pines,  he  dies,  the  helpless 
victim  of  thine  avarice.    See  where  his  wife 
and  children  wander,  the  outcasts  of  society. 


The  father's  fostering  hand  is  snatched  from 
them;  there  is  no  one  now. to  guide  their 
infant  steps,  to  train  their  minds  to  virtue 
and  religion.  Their  welfare  in  this  world  is 
blasted ;  and  who  can  tell  what  mav  be  their 
fate  in  the  next  ?  Prostitution,  infamy,  dis* 
ease  and  death,  conspire  to  terminate  their 
course.  The  ruffian  hand  of  assuming  and 
presumptuous  magistracy  is  upon  tnem. 
Their  father  is  guilty  of  poverty,  and  his  sin 
brings  tenfold  vengeance  on  their  heads. 

Want,  worldly  Want,  that  baiig^y  meagre  fiend. 

Is  at  their  heels,  and  chases  them  in  riew. 

Can  they  bear  cold  and  hu«iger?    Can  those  limb^v 

PramM  for  the  tender  offices  of  love, 

Kndttre  the  bitter  gripes  of  amarling  poverty? 

lliink  thoQ  already  hear'st  their  dying  screams : 

Think  that  thoa  see'st  their  sad  distrautcd  mother 

Kneeling  before  thy  feet,  and  begging  pily. 

Think  thou  see'&l  this — and  then  consult  thy  htart. 

Gentlemen  of  the  Jury,  I  will  not  endea- 
vour to  interest  your  passions,  by  presenting 
to  your  feeling  minds  the  accurate  state  of 
your  prisons  wnich  I  have  visited ;  but  allow 
me  the  liberty  of  recommending  to  your  pem- 
sal  the  reports  of  the  benevolent  Thatched 
House  Society,  the  report  of  a  late  Committee 
of  the  House  of  Commons — but  above  all,  the 
works  of  your  own  philanthropic  and  immortal 
Howard ,  and  let  the  silent  tear  expiate  your 
participation  in  the  crune  of  imprisonment 
for  debt. 

Gentlemen  of  the  Jury,  although  I  do  not 
know  what  your  judgments  may  be  at  this 
moment  on  the  arguments  I  have  already 
laid  before  you,  yet  I  venture  to  assert  that 
the  more  particularly  you  examine  them,  the 
more  will  be  your  conviction  of  their  pro- 
priety. Their  novelty  may  startle  you,  but  I 
conjure  you  not  to  be  guided  by  your  preju- 
dice.  I  know  that,  the  practice  of  imprison- 
ment for  debt  is  so  intimately  interwoven  and 
entangled  with  the  laws  of  this  country,  that 
they  may  sufter  by  a  deprivation  of  its  adhe- 
sion ;  but  justice  and  humanity  require  your 
instant  endeavours  to  effect  the  separation. 
If  my  arguments  are  not  solid  and  substantial, 
they  ought  not  (to  use  the  phrase  of  a  pre- 
sidinjy  judge)  to  weigh  as  a  feather  in  your 
minds ;  but  if  they  are  cogent  and  convincing 
they  will  not  lose  their  force  by  falling  even 
from  my  lips.  But  so  well  am  I  persuaded 
of  their  justness  and  energy,  that  I  venture 
to  throw  the  ^untlet  to  all  here  present,  for 
any  one  to  take  up,  and  maintain  the  opposite 
side  of  the  question.  Let  us  restore  tne  age 
of  chivalry,  and  the  God  of  Reason  will  give 
success  to  the  arms  with  whieh  I  combat 

Gentlemen  of  the  Jury,  as  I  expect  that 
some  opposition  will  be  made  to  the  argu- 
ments I  have  already  adduced  to  prove  the 
unconstitutionality  of  imprisonment  for  debt, 
either  by  the  Attorney-general,  whose  duty 
I  suspect  it  is  to  reply  to  me,  or  by  the  judge 
of  the  court  in  summing  up  the  evidence, 
whose  interest  reouires  some  exertion,  I  think 
it  necessary  to  add  a  few  ivords  ou  another. 
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century  aso;  but,  gentlemeii,  I  solicit  70a 
not  to  be  Ted  astray  by  hoary-headed  enor ; 
let  lis  leave  these  crooked  and  labynnthic 
ways^  and  return  to  the  straight  path  of  recti-' 
tude,  leading  to  the  only  sure  and  pennaiient 
ground  which  human  laws  can  rest  upons 
tet  us  regain,  rather  let  me  say,  let  us  retain 
first  principles^  and  examine  the  reasim  and 
propriety  of  things,  abstractedly  from  the 
custom  and  u§agc  of  latter  times :  in  whieh 
case  you  will  certainly  find  the  necessity  of 
conducting  the  prosecution  of  offenders^  by  a 
previous  finding  of  the  fact  by  a  uniform  pro- 
cess^ in  order  lo  preserve  an  equal  distribu- 
tion of  justice ;  and  you  will  find,  that  such 
was  the  good  old  policy  of  your  Saxon  an- 
cestors ;  such  was  the  common  law  of  the 
nation,  previous  to  the  introduction  of  the 
aborainaole  despotic  court  of  Star  Chamber; 
and  you  will  find  that  such  continues  to  be 
the  common  law  (a  law  secured  to  you  by 
charter)  at  the  present  moment. 

Among  tiie  early 'laws  of  Ethelred,  itwda 
declared  that  all  offenders  should  be  accused 
by  grand  juries;  they  were  sworn  <*  quod 
nolint  ullum  innocentem  accusare,  nee  all- 
quern  noxium  celare,"  they  were  not  to  ac- 
cuse the  innocent,  nor  screen  the  guilty; — 
their  duty  toward  everv  individual  of  the  oom^ 
munity  is  here  pointed  out ;  every  person  falls 
within  ^e  one  or  the  other  class; — and  there 
is  lefl  no  person  on  whom  an  attomey-eeneral 
may  seize;  Uiere  is  no  middle  ground  Teflun'* 
occupied— the  jurisdiction  of  the  grand  in- 
quest extends  over  all  cased. 

Mr.  Justice  Blackstone  has  however  given 
us  a  diiferent  account  of  this  point  of  law; 
but  he  has  reference  to  no  authority ;  he  says, 
that  the  power  of  filing  informations  ex  oficio 
is  given  to  the  crown  by  the  law ;  and  then, 
instead  of  showing  this,  he  proceeds  to  state, 
that  the  power  was  originally  reserved  in  the 
great  plan  of  the  English  constitution,  wherein 
provision  i$  wisely  made  for  the  due  preser- 
vation of  all  its  parts. 

As  I  know  not  to  what  great  plan  he  al- 
ludes, for  I  know  indeed  of  no  plan  of  the 
English  constitution,  I  have  been  unable  to 
discover  the  ground  on  which  he  pretends  to 
bottom  the  practice  of  process  by  information; 
and  therefore  cannot  clearly  snow  his  mis- 
take—but added  to  this,  the  circumstance  of 
my  close  confinement,  debarred  of  every  in- 
tercourse with  mankind  for  twenty-two  days, 
when  f.  was  ordered  to  be  depiivea  of  the  use 
of  pen,  ink,  and  naper,  and  then  being  sent 
to  Newgate  ana  put  into  a  room  with  six 
other  persons  for  four  weeks,  and  it  cannot 
be  wondered  at,  that  I  am  not  so  fully  pre- 
pared on  this  or  aiw  other  point  as  I  mi^i 
otherwise  have  been. 

Every  person  has,  no  doubt,  heard  of  the 
famous  court  of  Star  Chamber,  the  prompt 
tool  of  a  despotic  monarch.  To  this  court  was 
given  (by  that  to  be  sure  very  excellent  prine^ 
whom  I  noticed  once  beforci  Hennr  7),  the 
power  of  judging  of  (in  prosecutions  oy  infor- 


'^Ajt^tet,  tenyBtlad  wilh  the  pfeacBt,  in  oider 
tJMt  ytrnwamy  lit  he  mitlrid  in  dctenBining  upon 
tbm  legaii^  of  civil  iff  isiWHimi  I  apprehend 
it  wili  be  aaeiled  here,  hwjuse  I  know  it  has 
heea  aaeerted  elsewhere,  that  the  practke  of 
o»ii  inpffiMfimakt  is  Ityiized  by  acts  of  par- 
~  the  piactice  of  the  courts  of  judi- 
Thne  mav  be  acts  of  parliament 
«m  to  anthorize  such  a  procedure, 
I  have  not  yet  discovered  them,  either 
expicssor  implied;  but  if  there  were  such 
act%they  are  not  to  be  considered  as  binding, 
if  they  are  contrary  to  Magna  Charta. 

Gentlemen  may  be  astonished  to  hear  this 
hmgu^e ;  but  I  conjecture  that  upon  exami- 
nation, they  will  inchne  to  agree  with  me. 

It  is  but  a  few  years  since  this  country 
rested  from  an  expensive  and  bloody  contest 
with  her  quondam  colonies,  which  she  had 
been  engaged  in,  by  a  weak  and  injudicious 
administration,  in  oraer  to  support  the  supre- 
macy of  the  British  parliament ;  and  the  prin- 
ciple of  that  war  was  applauded  by  most  of 
the  addressers,  in  every  quarter  of  the  nation. 
—It  is  but  to-day  that  like  addresses  are 
pouring  in  from  all  sides,  applauding  the  Bri- 
tish constitution — from  this  versatility  and 
contrariety  of  opinion  there  seems  to  arise  a 
delicate  dilemma — either  the  British  parlia- 
ment are  not  omnipotent,  as  contended  at  the 
expense  of  one  hundred  and  thirty  millions  of 
money,  and  the  lives  of  one  hundred  thou- 
sand men ;  or  the  boasted  British  constitution 
does  not  exist :  if  the  power  of  parliament  is 
supreme,  it  may  infringe,  abridge  and  destroy, 
every  right  which  the  people  of  England  claim 
as  constitutional. — Or  if  the  constitutional 
rights,  secured  by  Magna  Charta,  cannot  be 
changed  by  act  of  parliament,  then  is  not 
your  parliament  supreme,  and  every  act  which 
militates  against  those  rights  is  null  and  void. 
—The  Court  may  take  its  choice  of  these 
alternatives,  either  insist  upon  the  supremacy 
of  parliament,  to  destroy  a  constitutional  right 
derived  under  Magna  Charta,  and  thereby 
legalize  imprisonment  for  debt«— or  admit  the 
rights  of  the  people,  as  recognized  in  that 
Great  Charter,  ana  condemn  the  folly  of  psur- 
1  lament  as  expressed  in  the  reasons  which 
induced  the  dismemberment  of  the  Empire, 
and  the  loss  of  territory  in  every  quarter  of 
the  ^lobe. — ^While  this  happy  and  glorious 
•constitution  of  yours  is  a  subject  claiming  the 
admiration  of  those  who  are  paid  for  support- 
ing it,  its  non-exercise  is  to  me,  and  all  those 
confined  by  the  arbitrary  discretion  of  courts 
of  justice  and  wardens  of  gaols,  a  most  serious 
and  unbearable  oppression. 

I  mean  now  to  proceed  into  an  examination 
of  the  present  prosecution ;  in  which  I  shall 
oflRsr  some  reasons  for  at  least  doubting  the 
constitutionality  of  making  formal  accusations 
b^  way  of  information.  It  will  not  be  suffi- 
cient that  lawyers  tell  you  on  this  head,  as 
they  will  probably  tell  you  on  the  last,  that 
long  practice  has  rendered  that  lawful  now, 
which  might  have  been  hdd  questionable  a 
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maticm)  the  law,  Xbe  fact,  and  the  punish- 
nient.  This  court,  so  agreeable  to  kings, 
coDtinued  in  high  vigor,  through  the  reigns  of 
the  violent  and  lustnil  Henry  8. — ^the  M>yish 
Edward  6— the  detested  Mary — ^the  despotic 
and  imperious  Elizabeth — and  the  silly  pedant 
James  1.  It  had  daily  increased  its  authority 
fur  more  than  a  century,  when  Charles  1st, 
was  compelled  by  his  people  to  abolish  it,  who 
would  no  longer  suffer  either  his  or  his  minis- 
ters' oppression.  The  eierlion  of  the  prero* 
addre  of  the  crown  to  the  injury  and  oppres- 
sMm  of  the  subject,  which  by-the-by  extended 
no  £uther  than  to  obtain  annually  of  the  peo- 
ple, for  all  the  purposes  of  government,  about 
one  million  of  money,  prerogatives  which  had 
long  lain  dormant,  and  now  threatened  to 
be  carried  into  practice,  aroused  the  sleeping 
Uon. 

The  people  heard  with  astonishment  doc< 
tiines  preached  irom  the  throne  and  the 
pulpit,  subversive  of  liberty  and  all  the  nar 
tuial  rights  of  humanitv.  They  examined 
into  those  doctrines,  and  found  them  wickedly 
and  iallaciouslv  supported ;  and  common  rea- 
son assured  them,  that  if  the  prerogatives 
contended  for  by  the  monarch  were  of  human 
ohgin,  no  constitution  could  establish  them 
be}'ond  the  power  of  revocation :  no  precedent 
could  sanctiiy,  no  length  of  time  could  con- 
firm them.— The  nation  found  they  had  abi- 
lity, as  well  as  inclination,  to  resist  the  mo- 
narch's unjust  pretensions,  and  they  suc- 
ceeded.— Charles,  before  his  execution,  gave 
vp  the  loans  and  l>enevolences  he  had  used 
to  extort ;  conceded  the  right  to  exert  martial 
law  in  time  of  peace ;  put  down  oppressive 
courts ;  renounced  ship-money  and  other  ex- 
actions ;  yet  it  has  been  seen  that  those  con- 
cessions were  not  made  with  so  ^ood  a  grace 
as  to  conciliate  the  confidence  ot  the  people : 
he  had  either  lost  the  reputation  of  sincerity, 
or  had  never  possessed  it,  which  is  as  great 
an  unhappiness  as  can  befal  a  princQ:  and 
thus  withm  a  few  years  terininated  modieu'chy 
and  courts  of  Star  Chamber. 

Upon  the  dissolution,  says  Blackstone,  the 
old  common  law  authority  of  the  court  of 
King's-bench,  as  the  custos  tnorum  (keeper  of 
the  manners)  of  the  nation,  being  found  ne- 
cessary to  reside  somewhere,  for  the  peace 
tnd  good  government  of  the  kingdom,  was 
asain  revived  in  practice ;  and  it  is  observa^ 
hk  that  by  the  same  act  of  parliament  which 
abolished  the  court  of  Star  Chamber,  a  con- 
viction by  information  is  expressly  reckoned 
upon  as  one  of  the  legal  moaes  of  conviction 
of  such  persons  as  should  offend  a  third  time 
against  tlie  provisions  of  that  statute. 

It  is  true  (adds  he)  Sir  Matthew  Hale,  who 
presided  in  this  court  soon  after  the  time  of 
such  revival,  is  said  to  be  no  friend  to  this 
method  of  prosecution. — But  he  goes  on  to 
suppose,  that  Hale  objected,  on  account  of  the 
abuse  of  the  authority,  rather  than  that  he 
doubted  the  legality :— But  I  see  no  reason  for 
Black  stone's  supposition ; — ^Tbat  Ilalc  doubt- 
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ed,  and  that  many  others  have  doubted  the 
le^dity  of  prosecutions  by  information  is  no- 
torious.— ^The  dark  and  conclave  manner  ot 
such  procedure  is  contrary  to  honest  policy, 
and  unworthy  of  freemen — it  suits  despots, 
and  the  greatest  tyrants  in  England  have  al- 
ways usai  it  most. — If  any  gentleman  can 
show  me  the  history  of  proce^ings  in  cases, 
of  the  king  against  subjects,  by  way  of  in- 
formation, I  will  venture  to  predict  that  it 
imfolds  to  view  tyrannies  and  oppressions 
which  should  harrow  up  man's  soul. 

Finding  myself  too  much  fatigued  to  con- 
tinue my  arguments  on  the  doctrme  of  infor- 
mations at  the  present  tune,  I  am  compelled, 
though  unwillingly,  to  abandon  the  subject 
in  the  incomplete  state  it  is  in.— I  had  also 
prepared  myself  to  combat  the  eonstruction 
-which  the  attorney-general  has  been  plmed 
to  give  to  the  paper  pasted  up  in  the  pstaon^ 
ana  to  demonstrate  tliat  it  is  no  libel,  to  say 
that  a  house  is  to  be  let,  which  is  every  dav 
letting  at  fifleen-pence  per  week  for  each 
room,  and  which  is  notoriously  changingits 
tenants  almost  every  day  in  the  year.  But 
this  and  much  more  I  must  defer  io  some 
other  opportimity,  if  one  should  ever  be  fur- 
nished to  me. 

Although  I  feel  a  regret  in  not  being  able 
to  urge  the  whole  of  my  arguments,  yet  as  all 
advantage  may  result  to  others,  it  tends  to 
lessen  the  regret  I  feel.— The  presiding  jud^e^ 
of  this  court  is,  I  understand,  called  upon  this^. . 
day  at  an  early  hour  to  preside  in  the  legis- 
lative body— it  has  been  held  that  liberty  is  "' 
insecure  where  the  legislative,  executive,  and 
judicial  authorities  are  exercised  by  the  same 
person,  yet  no  one  complains  here  of  an  in- 
congruity.   The  judge  will  be  in  time  to  act» 
his  part  as  a  legislator,  as  I  shorten  my  argu- 
ments. 

I  shall  now  conclude  my  defence  by  a  par- 
ticular examination  of  the  charges  laid  in  the 
information,  and  of  the  evidence  brought  in 
s\ipDort  of  them. 

Tne  first  charge  is,  that  we  conspired  and 
agreed  to  escape,  and  to  excite  the  other  pri- 
soners to  escape;  that  in  pursuance  thereof^ 
and  with  intent  to  carry  the  same  into  effect 
we  caused  to  be  stuck  upon  the  chapel  door» 
and  thereby  published,  a  paper,  denominated 
by  the  attorney-general  an  mfamous  ^d  se* 
ditious  libel. 

The  evidence  falls  short  of  proving  any 
thing  like  a  conspiracy  or  agreement  to  escape  i 
the  warden  tells  you  he  never  heard  that 
cither  us  or  any  of  the  other  prisoners  con- 
templated an  escape,  nor  does  it  even  appear 
from  the  testimony  of  any,  or  all  of  tbe  wit- 
nesses  together,  that  Mr.  Duilin  and  m}[self 
ever  had  an  interview:  for  all  lliat  the jurjr 
can  see  to  the  contrary,  we  were  utter  strangers 
to  each  other;  it  will  not  therefore  be  con- 
tended that  the  first  part  of  the  first  charge 
has  the  least  shadow  of  foundation. 

Witli  respect  to  the  publication  of  the  paper, 
called  a  libel,  on  tlie  chapel  door,  it  is  in  proof 
2  A 
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that  Mr.  Duffin  was  seen  to  stick  it  up  there, 
but  is  there  any  thing  said  of  my  being  pre- 
sent? Not  one  word— how  then  can  the  jury 
infer  that  we  fixed  up  the  pasquinade  ? 

It  is  true  that  it  apnears  from  the  evidence 
9f  Mr.  Schoole,  that  tnree  or  four  hours  after 
the  first  bill  was  posted  up,  and  even  taken 
down,  I  was  seen  writing  a  certain  large 
sheet  of  paper,  which  however  the  witness 
,  would  not  positively  swear  to  be  the  same  as 
this  produced  in  court,  for  it  was  unfinished 
he  says  when  he  saw  it. — ^It  is  true  ako,  that 
the  same  witness  heard  me,  in  common  with 
several  others,  read  that,  or  some  other  paper 
nearly  like  that  paper  aloud,  and  thereby  I 
presume  it  will  be  said  that  I  published  it. — 
Bat  it  is  not  true  Uiat  all  the  questions  put  to 
faim,  respecting  a  club  in  the  Fleet  prison,  by 
ingenious  counsel  were  sufficient  to  extort  an 
answer  sufficient  to  prove  a  conspiracy  or 
agreement  between  the  defendants. 

Now  taking  it  for  granted,  for  argument's 
take,  that  the  large  paper  (not  positively 
sworn  to  by  Schooled  was  written  and  pub- 
lished by  me,  yet  tne  jury  cannot  condemn 
me  upon  the  charges  before  them. — ^The  first 
charge  must  be  relinauished  with  respect  to 
me^  because  no  eviaence  thereon  appears 
agamst  mei  The  second  states — and  nere  I 
Blust  set  the  counsel  who  opened  this  cause 
right ;  he  said  the  second  count  dropped  the 
charge  of  our  conspiring  to  escape  and  to 
kbente  the  other  prisoners — the  second 
count  only  drops  the  idea  of  our  conspir- 
ing to  escape,  but  charges  us  with  con- 
triving, devising,  and  intending  to  stir  up 
othinrs  to  escape,  in  order  to  effect  which  we 
published  the  wicked  libel  before  charged. — 
Now,  gentlemen,  you  have  nothins  to  do  but 
compare  the  wicked  paper  said  to  oe  written 
by  me,  and  which  is  tne  only  one  with  which 
I  can  be  supposed  to  have  any  concern,  with 
the  libel  charged  in  the  information,  and  you 
will  find  it  to  be  of  a  tenor  and  effect  different 
from  what  is  stated  in  the  information. — If 
it  vras  proved  by  a  cloud  of  unerring  witnesses 
that  I  wrote  and  published  that  paper,  yet  I 
could  not  be  convicted  of  another  offence  on 
such  lestimonjr.  I  am  charged  by  the  attor- 
ney-general with  one  thing,  and  another 
thmg  is  attempted  to  be  proved — what,  gen- 
tlemen, can  your  verdict  be  ? 

Mr.  Bearcrqft  asked,  if  the  two  papers  pro- 
duced in  court,  one  sworn  to  have  been  stuck 
up  by  Duffin,  and  the  other  to  have  been  read 
by  Uoyd,  were  not  verbatim  et  lUeratim  the 
same? 

Mr.  Lloyd  said,  they  were  not,  and  if  gen- 
tlemen would  take  the  trouble  of  perusing 
them,  they  would  discover  a  material,  di^ 
fcrence. 

Mr.  Bearcrqft  desired  the  defendant  to  point 
out  where  they  differed. 

Mr.  Lhyd  said,  if  any  person  would  hold 
one  copy,  he  would  read  the  other,  and  the 
variation  would  be  discovered  to  every  one 
present. 


Mr.  Bearcroft.  As  you  know  in  what  th» 
difference  lies,  point  it  out. 

Mr.  Lloyd  then  read  the  paper  the  witness 
Schoole  had  reference  to  in  his  testimony; 
and  it  appeared  to  vary  from  what  was  charged 
in  the  indictment  by  the  addition  and  altera- 
tion of  the  words  marked  in  italics.  '*  This 
house  to  let,  peaceable  possession  will  be 
given  by  the  present  tenants,  on  or  before  the 
first  day  of  January  next,  being  the  com- 
mencement of  the  first  year  of  liberty  in  Great 
Britain.  The  republic  of  France  having  rooted 
out  despotism,  their  glorious  example  and 
complete  success  against  tyrants  render  9uch 
infamous  bastiles  no  longer  necessary  in  Eu- 
rope." 

Mr.  Uoyd  added,  that  the  evidence  of  the 
warden  went  only  to  repeat  a  convertatioa 
which  took  place  four  days  subsequent  to  the 
time  at  which  the  information  charged  the 
publication  of  the  libel,  and  was  only  remark* 
able  for  not  proving  any  one  circumstance  for 
which  the  defendant  was  now  trying.-^Iii- 
stead  of  swearing  that  Lloyd  owned  himself 
the  publisher,  the  warden  swore  he  was  de* 
sired  to  take  notice  that  he  (Lloyd)  did  not 
admit  himself  to  be  any  wise  concerned  in 
the  transaction. — ^Uere  Mr.  Lloyd  rested  the 
merits  of  the  cause. 

The  Chief  Justice  summed  up  the  eviBencey 
and  allowed  thevalidity  of  the  objection  taken 
by  the  defendant  Lloyd,  saying,  that  if  the 
publication  of  the  paper  containing  some 
small  variation  firom  the  libel  charged  in  the 
information  was  the  only  thing  exhibited 
against  him,  that  the  jury  must  acquit  him— 
but  if  the  jury  were  sstisfied  and  believed  that 
Lloyd  was  concerned  with  Duffin,  in  pubiisb^ 
ing  the  other  paper  pasted  on  the  chapel 
door,  they  would  find  both  the  defendants 
guilty. 

Mr.  Lloyd  took  up  the  two  hand-bills  pro- 
duced in  court,  and  desired  the  iury  to  take 
them  with  them  when  they  withdrew,  in  or* 
der  to  compare  them  with  the  charges  in  the 
information. 

The  Chief  Justice  ordered  him  to  sit  dotm^ 
saying,  you  have  no  right  to  dictate  here. 

Mr.  Ltoyd  then  requested  the  judge  to  order 
the  papers  to  be  sent  with  the  jurv,  saying, 
it  was  a  matter  of  indifference  to  him  whe» 
ther  he  was  allowed  to  hand  them  to  the 
jurv,  or  whether  it  was  done  by  the  special 
order  of  the  Court — he  only  desired,  for  the 
sake  of  justice,  that  the  thing  might  be 
done. 

The  Chief  Justice  order  him  to  be  quiet,  and 
say  no  more. 

Durine  this  altercation,  the  jury  had  n* 
tired  without  the  papers,  and  in  a  few  mi- 
nutes returned,  ana  brought  in  their  verdict^ 
—Both  Guilty. 

Of  the  iudgment  passed  upon  Duffin  and 
Lloyd,  I  nave  met  witli  no  other  account 
than  the  following,  which  is  extracted  from 
the  AnBual  Register  for  U93|  Chronicle : 
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^  F^ruaryrth. 
^  Uojdy  the  attorney,  who  advertised  the 
Tleet  pnsoD  to  let,  '  in  the  first  year  of  £ng- 
*  hah  liberty/  enjoyed  an  hour  of  notoriety 
on  the  pillory  opposite  the  Royal  Exchange. 
During  the  nrst  quarter  of  an  hour  the  ennne 
was  so  loosely  placed,  that  he  simply  looked 
through  it  at  his  comparative  ease ;  an  altera- 
tion however  was  made  by  order  of  the  she- 
riffj  that  it  should  be  shut  close.— The  con- 
course of  people  was  very  great;  but  by  the 
assistance  of  about  two  hundred  constables, 
good  order  was  preserved  during  the  whole 
tune.'' 

Respecting  the  punishment  of  the  pillory, 
see  Vol.  Ill,  p.  401;  Vol.  VII,  p.  1«09;  Vol. 
XIV,  p.  446;  Vol.  XIX,  pp.  809,  810;  and 
Vol.  XX,  p.  781.  But  iu>w  by  stat  56  Geo.  3, 
c  138,  intituled,  ^  An  Act  to  abolish  the 
punishment  of  the  Pilloiy,  except  in  certain 
cases;"  the  preamble  to  which  states,  "  that 
the  punishment  of  the  pillory  has  in  many 
cases  been  found  inexpedient  and  not  fully 
to  answer  the  purpose  for  which  it  was  in- 
tended ;"  it  is  enacted  "  That  iirom  and  afler 
the  passing  of  this  Act,  judgment  shall  not  be 
given  and  awarded  against  any  person  or 
persons  convicted  of  any  offence,  that  such 
person  or  persons  do  stand  in  or  upon  the  pil- 
lory, except  for  the  ofiences  hereinaller  men- 
ti<med ;  any  law^  statute,  or  usage  to  the  con- 
trary notwithstanding :  Provided  that  all  laws 
now  in  force,  whereby  any  person  is  subject 
to  poiushment  for  the  taking  any  false  oath. 


or  for  committing  any  manner  of  wilful  amd 
corrupt  perjury,  or  for  the  procuring  or  sub- 
orning any  other  person  so  to  do,  or  for  wil* 
fblly,  falsely,  and  corruptly  affirming  or  de- 
claring, or  procuring  or  sufwrning  any  other 
person  so  to  affirm  and  declare,  in  any  matter 
or  thing,  which  if  the  same  had  been  deposed 
in  the  usual  form,  would  have  amounted  to 
wilful  and  corrupt  penury,  shall  continue  and 
be  in  full  force  ana  enect;  and  that  all  per- 
sons ^Ity  of  any  of  the  said  several  offences 
shall  incur  and  suffer  the  same  punishment, 
penalties,  and  forfeitures,  as  such  persons 
were  subject  to  by  tlie  laws  and  statutes  of  this 
realm,  or  any  of  them,  before  the  passing  of  this 
Act,  and  as  if  this  Act  had  not  been  wade. 

'*  And  be  it  further  enacted,  That  in  all  cases 
where  tlie  punishment  of  the  pillory  has  hi- 
therto formed  the  whole  -or  a  part  of  the 
iudgment  to  be  pronounced,  it  shall  .and  may 
be  lawijkd  for  the  Court  before  whom  such 
offence  is  tned,  to  pass  such  sentence  of  fine 
or  imprisonment,  or  of  both,  in  lieu  of  the 
^sentence  of  pillory,  as  to  the  ssud  Court  shall 
seem  most  proper:  Provided  that  nothing 
herein  contained  shall  extend  or  be  construM 
to  extend  in  any  manner  to  change,  alter,  or 
affect,  any  punishment  whatsoever  which 
may  now  be  by  law  inflicted  in  respect  of  any 
offence,  except  only  the  punishment  of  pil- 
lory, in  manner  as  herein  above  is  enacted.''* 

*  See  the  Debates  respecting  this  Statute  ia 
Hansard*s  Pari.  Deb.  Vol.  XXXI,  pp.  1121-^ 
1143. 
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IVFOEMATIOK. 

Of  Easter  Term,  in  the  SSnd  year  of  King 
George  the  Third. 

Lomdom^  >  oE  it  remembered,  that  sir  Archi- 
.  to  wU.  >  bald  Macdonaldy  lent,  attorney-ge- 
neral of  our  present  sovereign  lord  kmg 
George  the  Third,  who  far  our  present  so- 

*  I  have  al4o  avauled  myself  of  the  Report 
of  this  Case  in  Erskine'a  Speeches^  vol,  2, 
isdh.  of  1813. 


vereign  lord  the  king  prosecutes  in  tbb  be- 
half|  m  his  own  proper  person  comes  into  the 
court  of  our  said  present  sovereign  lord  tfie> 
king,  before  the  king  himself  at  Westmin* 
ster,  in  the  county  ot  Middlesex,  on  Friday 
next  after  one  month  from  the  feast  day 
of  Easter  in  this  same  term ;  and  for  our  said 
lord  the  king  giveth  the  Court  here  to  under* 
stand  and  be  mformed,  that  Thomas  Pftine, 
late  of  London,  gentleman,  being  a  wicked, 
malicious,  seditious,  and  ill-dispoeed  person^ 
and  bekig  greatly  disaffected  to  our  said  Vh 
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vereign  lord  the  now  king,  and  to  the  happy 
constitution  and  government  of  this  kingdom, 
and  most  unlawfully,  wickedly,  seditiously, 
and  maliciously  devising,  oontrivins,  and  in- 
tending to  scandalize,  traduce,  anavilify  the 
late  happy  Revolution,  providentially  brought 
about  and  eftected  under  the  wise  and  prudent 
conduct  of  his  highness  William,  heretofore 
prince  of  Orange,  and  afterwards  king  of  Eng- 
land,'France,  and  Ireland,  and  the  dominions 
thereunto  belonging ;  and  the  acceptance  of 
the  crown  and  royal  dignity  of  king  and  queen 
of  England,  France,  and  Ireland,  and  the  do- 
minions thereunto  belonging,  by  his  said 
highness  William,  and  her  highness  Mary, 
heretofore  prince  and  princess  of  Orange; 
9iid  the  means  by  which  the  same  Revolution 
was  accomplished  to  the  happiness  and  wel- 
fare of  this  realm ;  and  to  scandalize,  traduce, 
and  vilify  the  convention  of  theLords  spiritual 
and  temporal,  and  Commons,  at  whose  re- 
c^uest,  and  by  whose  advice,  their  said  majes- 
ties did  accept  the  said  ctown  and  royal  dig- 
nity ;  and  to  scandalize,  traduce,  and  vilifyi 
the  act  of  the  parliament  holdcn  at  West- 
ininster  in  the  first  year  of  the  reign  of  their 
said  majesties,  king  William  and  queen  Mary, 
intituled,  *!  An  Act,  declaring  the  rights  and 
hberties  of  the  subject,  and  settling  the  Suc- 
cession of  the  Crown,*'  and  the  declaration  of 
rights  and  liberties  in  the  said  act  contained ; 
and  also  the  limitations  and  settlements  of 
the  crown  and  regal  government  of  the  said 
kingdoms  &nd  dominions  as  by  law  esta- 
blished ;  and  also  by  most  wicked,  cunning, 
and  artful  insinuations  to  represent,  suggest, 
and  cause  it  to  be  believed,  that  the  said 
Revolution,  and  the  said  settlements  and 
limitations  of  the  crown  and  regal  govern- 
ment of  the  said  k'mgdoms  and  dominions, 
and  the  said  declaration  of  the  rights  and 
liberties  of  the  subject,  were  contrary  to  the 
rights  and  interest  of  the  subjects  of  this  king- 
dom in  general ;  and  that  the  hereditary  regal 
government  of  this  kins;dom  was  a  tyranny, 
jind  also  by  most  wicked,  cunning,  and  art- 
ful insinuations,  td  represent,  suggest,  and 
cause  it  to  be  believea,  that  the  parliament 
.of  this  kingdom  was  a  wicked,  corrupt,  use- 
less, and  unnecessary  establishment ;  and  that 
the  king  and  the  Lords  spiritual  and  tempo- 
ral, and  Commons,  in  parliament  asseipbied, 
wickedly  tyrannized  over  and  oppressed  the 
subjects  of  this  kingdom  in  general,  and  to 
infuse  into  the  minds  of  the  subjects  of  this 
'kingdom  groundless  and  unreasonable  dis- 
contents and  prejudices  against  our  present 
sovereign  lord  the  king  and  the  parliament 
of  this  kingdom,  and  the  constitution,  laws, 
and  eovcrnment  thereof;  and  to  bring  them 
into  natred  and  contempt,  on  the  sixteenth 
day  of  February,  in  the  thirty-second  year  of 
the  reign  of  our  said  present  sovereini  lord 
the  king,  with  force  and  arms  at  London 
aforesaid,  to  wit,  in  the  parish  of  Saint  Mary- 
le-Bow,  in  the  ward  of  Cheap,  he,  the  said 
^omas,  wickedly,  maliciously,  and  aediti- 
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ously,  did  write  and  publish,  and  cause  to  be 
written  and  published,  a  certm  fklse,  scan- 
dalous, malicious,  and  seditious  libel,  of  and 
concerning  the  said  late  happ^r  Revolution, 
and  the  said  settlements  and  limitations  of 
the  crown  and  regal  government  of  the  said 
kingdoms  and  dominions ;  and  the  said  act, 
deckrine  the  rights  and  hberties  of  the  sub- 
ject ;  and  the  said  declaration  of  the  rights 
and  liberties  of  the  subject  therein  contained, 
and  the  hereditary  regal  government  of  the 
said  kingdoms  and  dominions;  and  also  of 
and  concerning  the  legisUiture,  constitution, 
government,  and  laws  of  this  kingdom ;  of 
and  concerning  our  present  sovereign  lord  the 
kipg  that  now  is,  and  of  and  concerning  the 
parliament  of  this  kingdom,  intituled,  **  Rights 
of  Man,  Part  the  Second,  combining  Principle 
and  Practice,  by  Thomas  Paine,  Secretary 
for  Foreign  Afiairs  to  Congress,  in  the  Ame- 
rican War,  and  Author  of  the  Work,  intituled 
Common  Sense,  and  the  First  Part  of  the 
Rijghts  of  Man,  the  Second  Edition,  London, 
printed  for  J.  S.  Jordan, No.  166,  Fleet-street, 
1799  ;**  in  which  said  libel  are  contained, 
amongst  other  things,  divers  false,  scanda- 
lous, malicious  and  seditious  matters,  la 
one  part  thereof,  according  to  the  tenor  and 
eftect  following,  that  is  to  say,  **  All  here- 
ditary government  is  in  its  nature  tyranny. 
An  heritable  crown**'  (meaning,  amongst 
others,  the  crown  of  this  kingdom)  **  or  aa 
heritable  throne"  (meaning,  amongst  others, 
the  throne  of  this  kingdom)  «  or  by  what 
other  fanciful  name  sucn  things  maybe  call- 
ed, have  no  other  significant  explanation  thaa 
that  mankind  are  heritable  property.  To  in- 
herit a  government,  is  to  innerit  the  people, 
as  if  they  were  fiocks  and  herds."  Ana  in 
another  part  thereof,  according  to  the  tenor 
and  effect  following,  that  is  to  say,  ''This 
Convention  met  at  Philadelphia,  in  May, 
1787,  of  which  general  Washington  was 
elected  president.  He  was  not  at  that  time 
connected  with  any  of  the  State  Governments^ 
or  with  Congress.  He  delivered  up  his  com- 
mission when  the  war  ended,  and  since  theo 
had  lived  a  private  citizen.  The  Conventiofi 
went  deeply  into  all  the  subjects,  and  having, 
after  a  variety  of  debate  and  investigation, 
agreed  among  themselves  upon  the  several 
parts  of  a  Fe^ral  Constitution,  the  next  ques- 
tion was  the  manner  of  giving  it  authority 
and  practice.  For  this  purpose,  they  did  not, 
like  a  cabal  of  courtiers,  send  for  a  Dutch 
Stadtholder  or  a  German  Elector,  but  they 
referred  the  whole  matter  to  the  sense  ani^ 
interest  of  the  country,"  (thereby  meaning 
and  intending  that  it  should  be  believed  that 
a  cabal  of  courtiers  had  sent  for  the  aaid 
prince  of  Orange  and  king  George  the  Ftrst^ 
heretofore  Elector  of  Hanover,  to  take  upon 
themselves  respeH^lbely  the  re^l  government 
of  the  said  kingd<3K  and  donunions,  without 
referring  to  the  seiise  and  interest  of  the  sub- 
jeets  of  the  said  kingdoms).  And  in  another 
part  thereof,  according  to  the  teaor  and  effraC 
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following,  that  is  to  say,  **  The  history  of  the 
Edwards  and  the  Henries,"  (meaning  Edwards 
and  Henries,  heretofore  kings  of  En^jland) 
^  and  up  to  the  commencement  oT  the 
Stuarts,"  (meaning  Stuarts,  heretofore  kings 
of  England)  ''  exhibits  as  many  instances  of 
tyranny  as  could  be  acted  within  the  limits 
to  which  the  nation  had  restricted  it.  The 
Stuarts"  (meaning  Stuarts,  heretofore  kmgs 
of  England)  '^  endeavoured  to  pass  these  B- 
mits,  and  their  fate  is  well  known.  In  all 
those  instances,  we  see  nothing  of  a  consti- 
tution, but  only  of  restrictions  on  assumed 
power.  After  this  another  William,"  (mean- 
mg  the  said  William  prince  of  Orange,  after- 
wards king  of  England)  ''  descended  from 
the  same  stock,  and  claiming  from  the  same 
origin,  gained  possession*'  (meaning  possession 
of  the  crown  of  England)  **  and  of  the  two 
evils,  James  and  William"  (meaning  James 
the  Second^  heretofore  king  of  England,  and 
tl^  said  William  prince  of  Orange,  afterwards 
king  of  England)  **the  nation  preferred  what 
it  uought  the  least;  since  from  circum* 
stances  it  must  take  one.  The  act  called  the 
Bill  of  Rights"  (meaning  the  said  act  of  par- 
liament intituled,  '*  An  Act  declaring  the 
Bights  and  Liberties  of  the  Subject,  and  set- 
tling the  Succession  of  the  Crown)  <<  comes 
here  into  view ;  what  is  it*'  (meaning  the  said 
act  of  parliament  last  mentioned)  ^  but  a  bar- 
'Mn  which  the  parts  of  the  government  made 
mh  each  other  to  divide  powers,  profits,  and 
privileges?**  (meaning  that  the  said  last-men- 
tioned «it  of  parliament  was  a  bargain  which 
the  parts  of  the  government  in  England  made 
with  each  other  to  divide  powers,  profits,  and 
privileges).  **  You  shall  have  so  much,  and  I 
will  have  the  rest ;  and  with  respect  to  the 
nation  it  said,  for  your  share  vou  shall  have 
the  right  of  petitioning.  This  being  the  case, 
the  Bill  of  Rights"  (meaning  the  said  last- 
mentioned  act  of  parliament)  ''is  more  properly 
a  1^11  of  Wrongs  and  of  insult;  as  to  what  is 
called  the  Convention  Parliament,  it"  (mean- 
ing the  said  Convention  of  Lords  spiritual 
ana  temporal,  and  Commons  herein-before 
mentioned)  **  was  a  thing  that  made  itself, 
and  then  made  the  authority  by  which  it 
acted.  A  few  persons  got  together,  and  called 
tiiemselves  by  that  name ;  several  of  them 
had  never  been  elected,  and  none  of  them 
fer  the  purpose.  From  the  time  of  William,^' 
{meaning  the  said  king  William  the  Third) 
^spectes  of  government  arose,  issuing  out 
OT  this  coalition  Bill  of  Rights ;  (meaning  the 
said  act,  intituled,  "An  Act,  declaring  the 
Rights  and  Liberties  of  the  Subject,  and  set- 
tling  the  Succession  of  the  Crown) "  and  more 
so  mce  the  cormption  introduced  at  the 
Hanover  succession"  (meaning  the  succession 
of  the  hehrs  of  the  princess  ^phia,  electress 
and  duchess  dowager  of  Hanover  to  the 
crown  and  dignity  of  this  kingdom)  "**  by  the 
agency  of  Waipole,  that"  (meaning  tiie  said 
spades  of  government)  **  can  be  described  by 
m  other  naoae  than  a  despotic  l^isUttion : 


Though  the  parts  may  enibarrass  each  other, 
the  whole  has  no  bounds ;  and  the  only  right 
it  acknowledges  out  of  itself  is  the  right  of 
petitioning.  Where  then  is  the  constitution 
either  that  gives  or  that  restrains  power  ?  It 
is  not  because  a  part  of  the  government*' 
(nieaning  the  government  of  this  kingdom) 
*^  is  elective,  that  makes  it  less  a  despotism, 
if  the  persons  so  elected -possess  afterwards, 
as  a  parliament,  unlimited  powers ;  election 
in  this  case  becomes  separaled  from  repre- 
sentation, and  the  candidates  are  candidates 
for  despotism."  And  in  another  part  thereof, 
according  to  the  tenor  and  effect  following, 
that  is  to  say,  "  The  attention  of  the  govern- 
ment of  England  (for  I  rather  choose  to  call 
it  by  this  name  than  the  English  government) 
appears,  since  its  political  connexion  with 
Germany,  to  have  been  so  completely  en- 
grossed and  absorbed  by  foreign  afikirs,  and 
the  means  of  raising  taxes,  that  it  seems  to 
exist  for  no  other  purposes.  Domestic  con- 
cerns are  neglectea ;  and  with  inspect  to  re- 
gular laws,  there  is  scarcely  such  a  thing :'' 
And  in  another  part  thereof,  according  to  the 
tenor  and  effect  following,  that  is  to  say, 
**  With  respect  to  the  two  houses  of  which 
the  English  parliament''  (meaning  the  par- 
liament of  this  kingdom)  ''  is  composed,  tney 
appear  W  be  effectually  influenced  into  gne, 
and,  as  a  legislature,  to  have  no  temper  of 
its  own.  The  minister,"  (meaning  the  mi- 
nister employed  by  the  king  of  this  realm  in 
the  administration  of  the  government  thereof) 
"  whoever  he  at  any  time  may  be,  touches  it" 
(meaning  the  two  Houses  of  Parliament  fif 
this  kingdom)  *'  as  with  an  opiiun  wand ;  and 
it*'  (meaning  the  two  Houses  of  Parliament 
of  this  kin^om")  '*  sleeps  obedience.  But 
if  we  look  at  tne  distinct  abilities  of  the 
two  Houses"  (meaning  the  two  Houses  of 
Parliament  of  this  kmgdom)  ^  the  differ- 
ence will  appear  so  great,  as  to  show  the 
inconsistency  of  placing  power  where  there 
can  be  no  certainty  ot  the  judgment  to 
use  it.  Wretched  as  the  state  of  repre- 
sentation is  in  England,''  (meaning  the 
state  of  representation  of  the  Commons  of 
this  kingdom)  **  it  is  manhood  compared 
with  what  is  called  the  '  House  of  Lords 
(meaning  the  Lords  spiritual  and  temporal  in 
parliament  assembled) ;  '*  and  so  httle  is  this 
nick-name  House"  (meaning  the  House  of 
Lords)  '<  regarded,  that  the  people  scarcely 
inquire  at  any  time  what  it  is  doing.  It" 
(meanine  the  said  House  of  Lords)  ''  appears 
also  to  be  most  under  intiuence,  ana  the 
flirthest  removed  from  the  general  interest 
of  the  nation."  And  in  another  part  there- 
of, according  to  the  tenor  and  effect  fol- 
lowing, viz.  **  Having  thus  slanced  at  some 
of  the  defects  of  the  two  Houses  of  Par- 
liament," (meaning  the  Parliament  of  this 
kingdom)  ^  I  proceed  to  what  is  called 
the  crown,"  (meaning  the  crown  of  this 
kingdom)  '*  upon  which  I  shall  be  very 
concise,    It"  (meaning  the  crown  of  this 
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kinedoni)  ^  signifies  a  nonuiial  office  of  a 
milUoQ  sterling^  a  year,  the  business  of  whieb 
consists  in  receiving  the  moDey,  whether  the 
person"  (meaning  the  king  of  this  realm) 
^  be  wise  or  foohsh,  sane  or  insane,  a  native 
or  a  foreigner,  matters  not,  everv  ministry" 
(meaning  the  ministry  employed  by  the  king 
of  this  realm  in  the  sudministration  of  the  eo- 
▼enunent  thereof)  **  acts  upon  the  same  iaea 
that  Mr.  Burke  writes,  namely,  that  the 
people'^  (meanine  the -subjects  of  this  king- 
dom) '^  must  be  noodwinked  and  held  in  su- 
perstitious ignorance  bv  some  bugbear  or 
other :  and  what  is  callea  the  crown"  (mean- 
ing the  crown  of  this  kinj^om)  **  answers 
this  purpose,  and  therefore  it  answers  all  the 
purposes  to  be  expected  (iom  it.  This  is 
more  than  can  be  said  of  the  other  two 
branches.  The  hazard  to  which  this  office" 
(meanins;  amongst  others  the  office  of  king  of 
this  reaUn)  *'  is  exposed  in  all  eountries," 
(meaning  amongst  others  this  kingdom)  <'  is 
not  from  any  thing  that  can  happen  to  the 
man''  (meanmg  the  kine)  *'  but  m>m  what 
nay  happen  to  the  nation"  (meaning  amongst 
Others  tnis  kingdom),  ^*  the  danger  of  its 
Gomine  to  its  senses."  And  in  another  part 
thereoT,  according  to  the  tenor  and  effect  fol* 
lowing,  (that  is  to  say)  **  I  happened  to  be  in 
England  at  the  celebration  or  the  centenary 
of  Uie  revolution  of  1688.  The  characters  of 
tVilliam  and  Mary"  (meaning  the  said  late 
king  William  and  queen  Mary)  **  have  tdways 
appeared  to  me  detestable ;  the  one^'  (mean- 
ing the  said  king  William)  *'  seeking  to  de- 
stroy his  uncle,  and  the  other"  (meanmg  the 
ttid  queen  Mary)  ^  her  father,  to  get  posses- 
sion of  power  themselves ;  yet  as  the  oaUpn 
was  disposed  to  think  something  of  that  event, 
I  felt  hurt  at  seeing  it  ascribe  the  whole  re- 

Citation  of  it  to  a  man"  (meaning  the  said 
te  king  William  the  Third)  ^*  who  nad  under- 
taken it  as  a  job,  and  who,  besides  what  he 
Otherwise  got,  cluirged  six  hundred  thousand 
pounds  for  the  expense  of  the  little  fleet  that 
Brought  him  firom  Holland.  George  the  First" 
(meauine  George  the  Fir^t,  late  kinz  of  Great 
Britain,  &c.)  ^  acted  the  same  dose-fisted 
part  as  William  ^e  Third  had  done,  and 
nought  the  Duchy  of  Biemen  with  the  money 
he  got  from  Eneiand,  two  hundred  and  fifty 
thousand  pouncu  over  and  above  his  pay  as 
king;  ana  having  thus  purchased  it  at  the 
expense  of  England,  added  it  to  his  Hanove- 
rian dominions  for  his  own  private  profit. — 
In  fact,  every  nation  that  docs  not  aovem  it- 
self is  governed  as  a  job:  Eneiand  nas  been 
the  prey  of  jobs  ever  since  tiie  revolution." 
Andf  in  another  part  thereof,  according  to  the 
tenor  and  effect  following,  (that  is  to  say) — 
'*  The  firaud,  hypocrisy,  and  imposition  of 
governments''  (meaning,  amongst  others,  the 
government  of  this  kingdom),  '*  are  now  be- 
ginning to  be  too  well  understood  to  promise 
them  any  long  career.  The  farce  of  monarchy 
and  arisLocmcy  in  all  countries  is  following 
that  of  chivalry^  and  Mr.  Burke  is  dressing 


for  the  funeral.    Let  it  then  pass  quietly  to 
the  tomb  of  all  other  follies,  and  the  mourners 
be  comforted.    The  time  is  not  very  distant 
when  England  will  laugh  at  itself  for  sending 
to  Holland,  Hanover,  Zell,  or  Brunswick,  for 
men,"  (meaning  the  kings  of  these  realms, 
bom  out  of  the  same,  who  have  acceded  to 
the  crown  thereof  at  and  since  the  revolution) 
^  at  the  expense  of  a  million  a  year,  who  un* 
dcrstood  neither  her  laws,  her  language,  nor 
her  interest;   and  whose  capacities  would 
scarcely  have  fitted  them  for  the  office  of  a 
parish  constable.    If  government  could  be 
trusted  to  such  hands,  it  must  be  some  easy 
and  simple  thing  indeed;  and  materials  fit 
for  all  the  purposes  may  be  found  in  every 
town  and  village  in  England."    In  contempt 
of  eur  said  lora  the  king  and  his  laws,  to  the 
evil  example  of  all  others  in  the  like  case  of- 
fending, and  agamst  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignity.    And  the 
said  attorney-general  of  our  said  lord  the  king, 
for  our  said  lord  the  kins,  further  gives  ttie 
court  here  to  understand  and  be  informed, 
that  the  said  Thomas  Paine,  being  a  wicked^ 
malicious,  seditious,  and  ill-disposed  person^ 
and  being  greatly  disaffected  to  our  said  sove- 
reign lord  the  now  king,  and  to  the  happj 
constitution  and  government  of  this  kin^om, 
and  most  unlawfully^  wickedly,   seditiously 
and  maliciously  devismg,  contnving,  and  in- 
tending  to  scandalize,  toduce,  and  vilify  the 
late  happy  revolution,  providentially  brou^K 
about  and  effected  under  the  wise  and  pru- 
dent conduct  of  his  highness  Wiliiam,  hereto- 
fore prince  of  Orange,  and  aflerwai£  king  of 
England,  France,  smd  Ireland,  and  the  domi- 
nions thereunto  belonging;  and  the  accep- 
tance of  the  crown  and  royal  dignity  of  king 
and  queen  of  England,  France,  and  Ireland^ 
and  tne  dominions  thereunto  belonging,  by 
bis  said  highness  William,  and  her  highness 
Mary,   heretofore   prince   and    princess    of 
Orange,  and  the  means  by  which  the  same 
revolution  was  accomplbhed,  to  the  happi- 
ness and  welfare  of  this  realm ;  and  to  scan- 
dalize, traduce,  and  vilify  the  convention  of 
the  Lords  spiritual  an'd  temporal,  and  Com- 
nions,  at  whose  request,  and  by  whose  ad- 
vice, their  said  majesties  did  accept  the  said 
crown  and  royal  dignity ;  and  to  scandalise, 
traduce,  and  vilify  U^e  act  of  the  parliament 
holden  at  Westminster,  in  th^  first  year  of  the 
reien  of  their  said  majesties,  king  William 
and  queen  Mary,  intituled,  <'  an  act,  declaring 
the  rights  and  liberties  of  the  subject,  ana 
settling  the  succession  of  the  crown,"  and 
the  declaration  of  rights  and  liberties  in  the 
said  act  contained ;  and  also  the  limitations 
and  settlements  of  the  crown  and  regal  go- 
vernment of  the  said  kingdoms  and  domi- 
nions, as  by  law  establisheo,  and  also  by  most 
wicked,  cunning,  and  artful  insinuations,  to 
represent,  suggest,  and  cause  it  to  be  be- 
lieved, that  u^  said  revolution,  and  the  said 
settlements  and  limitations  of  the  crown  and 
r^^  government  of  tha  said  kingdmi>  tod 
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dominions^  and  Uie  said  declaration  of  the 
rigbta  and  liberties  of  the  subject,  were  con- 
trary' to  the  rights  and  intere^it  of  the  sub- 
jects of  this  kingdom  in  general ;   and  that 
the  regal  government  of  this  kingdom  was  a 
tyranny ;  and  also  by  most  wicked,  cunning, 
and  artful  insinuations,  to  represent,  suggest 
and  cause  it  to  be  liclieved,  that  the  parlia- 
ment of  this  kingdom  was  a  wicked,  corrupt* 
useless,  and  unnecessary  establishment ;  and 
that  the  King,  and  Loitls  spiritual  and  tem- 
poral* and  Commons,  in  parliament  assem- 
bled, wickedly  tyrannized  over  and  oppressed 
the  subjects  of  this  kingdom  in  general ;  and 
to  infuse  into  the  minds  of  the  subjects  of 
this  kingdom  groimdivsss  and  unreasonable 
discontents  and  prejudices  against  our  present 
sovereign  lord  the  king,  and  the  ]>arliament 
of  this  kingdom,  and  tlie  constitution,  laws, 
and  eovemment  thereof;  and  to  bring  them 
into  natred  and  contempt,  on  the  sixteenth 
day  of  February,  in  the  thirty-second  year 
of  the  reign  of  our  said  present  sovereign  lord 
the  kin^,  with  force  and  arms  at  London 
aforesaid,  to  wit,  in  the  parish  of  Saint  Mary- 
le-Bow,  in  the  ward  ot  Cheap,  he,  the  said 
Thomas,    wickedly,   maliciously,   and   sedi- 
tiously did  print  and  publish,  and  cause  to  be 
Srinted  and  publishea,  a  certain  false,  scan- 
alous,  malicious,  and  seditious  libel,  of  and 
concerning  the  said  late  happy  revolution, 
and  the  said  settlements  and  limitations  of 
the  crown  and  regal  government  of  the  said 
kiocdoms  and  dominions ;  and  the  said  act 
dec&rin^  the  rights  and  liberties  of  the  sub- 
ject, and  the  said  declaration  of  the  rights 
and  liberties  of  the  subject  therein  contained, 
and  the  hereditary  regal  government  of  the 
said  kingdoms  and  dominions,  and  also  of 
and  concerning  the  legislature,  constitution, 
government,  and  laws  of  this  kingdom,  and 
of  and  concerning  our  present  sovereign  lord 
the  king  tiiat  now  is,  and  of  and  concerning 
the  parliament  of  this  kingdom,  intituled, 
*•  Rights  of  Man,  Part  the  Second,  combining 
Principle  ami   Practice,  by  Thomas  Paine, 
Secretary  for  Foreign  A  flairs  to  Congress  in 
the  American  War,  and  author  of  the  work, 
intituled  Common  Sense,  and  the  First  Part 
of  tlie  Rights  of  Man,  the  Second  Edition, 
London,  Printed  for  J.  S.  Jordan,  No.  166, 
Fleet-street.^    In  which  said  libel  are  con- 
tained, amongst  other  things,   divers  false, 
scandalous,  malicious,  and  seditious  matters. 
In  one  part  thereof,  according  to  the  tenor 
and  effect  following,  (that  is  to  say)  **  All  he- 
reditary ^vemment  is  in  its  nature  tyranny. 
An    heritable    crown''   (meaning,    amongst 
others,  the  crown  of  this  kingdom)  "  or  an 
heritable  throne,''  (meaning,  amongst  others, 
the  throne  of  this  kingdom)  "  or  by  what 
other  fanciful  name  such  things  may  be  calhd, 
bave  no  other  significant  explanation  than 
that  mankind  are  neritable  propertv.    To  in« 
herit  a  government  is  to  inherit  the  people, 
as  if  they  were  flocks  and  herds."    Ana  in 
another  part  thereof,  according  to  the  tenor 
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and  effect  following,  (that  Is  to  say)  ^  This 
convention  met  at  Philadelphia  in  May,  178T. 
of  which  general  Washington  was  elected 
president.  He  was  not  at  that  time  con- 
nected with  any  of  the  state  governments, 
or  with  Congress ;  he  delivered  up  his  com- 
mission when  the  war  ended,  and  since  then 
had  lived  a  private  citizen.  The  convex^ 
tion  went  deeply  into  all  the  subjects,  and 
having,  afler  a  variety  of  debate  and  inves- 
tigation, agreed  among  themselves  upon 
the  several  parts  of  a  federal  constitution^ 
the  next  question  was  the  manner  of  giving 
it  authority  and  practice.  For  this  pur- 
pose they  did  not,  like  a  cabal  of  courtiers, 
send  for  a  Dutch  stadtholder  or  a  German 
elector ;  but  they  referred  the  whole  matter 
to  the  sense  and  interest  of  the  countiy.'' 
(thereby  meaning  and  intending  that  it  should 
be  believed  that  a  cabal  of  courtiers  had  sent 
for  the  said  prince  of  Orange  and  king  George 
the  first,  heretofore  elector  of  Hanover,  to 
take  upon  themselves  respectively  the  resal 
government  of  tlic  said  kingdoms  and  do* 
minions,  without  referring  to  the  sense  and 
interest  of  the  subjects  "of  the  said  king- 
doms.) And  in  another  part  thereof,  accord* 
ing  to  the  tenor  and  efllect  foUowine,  (that 
is  to  say)  *•  The  history  of  the  Edwards 
and  Henries,"  (meaning  Edwards  and  Henries 
heretofore  kings  of  England)  <<  and  up  to  the 
commencement  of  the  Stuarts,"  (meaning 
Stuarts,  heretofore  kings  of  England)  "  ex- 
hibits as  many  instances  of  tyranny  as  could 
be  acted  within  the  limits  to  which  the  nation 
had  restricted  it.  The  Stuarts"  (meaning 
Stuarts,  heretofore  kings  of  England)  •*  en- 
deavoured to  pass  those  limits,  and  their  fate 
is  well  known.  In  all  those  instances,  we 
see  nothing  of  a  constitution,  but  only  of 
restrictions  on  assumed  power.  After  this^ 
another  William,"  fmcaning  the  scud  William 
prince  of  Orange,  afterwards  king  of  England) 
•*  descended  from  the  same  stock,  and  claim- 
ing from  the  same  origin,  gained  possession** 
(meaning  possession  of  the  crown  of  Eng- 
land) ;  **  and  of  the^  two  evils,  James  and 
William,"  (meaning  James  the  second,  here- 
tofore king  of  England ;  and  the  said  Wik 
liam  prince  of  Orange,  afterwards  king  of 
England)  ••  the  natiun  nreferred  what  it 
thought  the  least ;  since  from  circumstances 
it  must  take  one.  The  act,  called  the  Bill  of 
Rights,"  (meaning  the  said  act  of  parliament, 
intituled,  ''An  Act  declaring  the  Rights  and 
Liberties  of  the  Subject,  and  settling  the  Suc- 
cession of  the  Crown")  **  comes  nere  into 
view.  What  is  it"  (meaning  the  said  act  of 
parliament  last  mentioned)  *'  but  a  bargain 
which  the  parts  of  the  government  made 
with  each  otncr  to  divide  powers,  profits,  and 
privileges,"  ^meaning  that  the  said  last-men- 
tioned act  of  parliament  was  a  bargain  which 
the  parts  of  the  government  in  England  made 
with  each  other  to  divide  powers,  profits,  and 
privileges)  "  You  shall  have  so  much  and  I 
will  have  the  rest.    And  with  respect  to  the 
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i^Uion,  it  said,  for  your  share  you  shall  have  ' 
the  right  of  petitioning.    This  being  the  case, ; 
the  Bill  of  Rights''  (meaning  the  said  last-  i 
mentioned  act  of  parliament)  "  is  more  pro-  . 
j>erly  a  Bill  of  Wrongs  and  of  insult.    As  to 
what  is  called  the  Convention  Parliament, 
it"  (meaning  the  said  convention  of  Lords  . 
spiritual  and  temuoral,  and  Commons,  herein- 
before  mentioned)  "  was  a  thing  that  made 
itself,  and  then  made  the  authority  by  which 
it  acted.    A  few  persons  got  together,  and 
called  themselves  by  that  name;  several  of 
them  had  never  been  elected,  and  none  of 
them  for  the  purpose     From  the  time  of 
William,"  (meaning  the  said  king  William 
the  Third)  "a  species  of  government  arose 
issuing  out  of  this  coalition  Bill  of  Rights ;" 
(meaning  the  said  act,  intituled,  An  Act  de- 
claring the  Rights  and  Liberties  of  the  Sub- 
ject, and  settling  the  Succession  of  the  Crown) 
"  and  more  so  since  the  corruption  intro- 
duced at  the  Hanover  succession,''  (meaning 
the  succession  of  the  heirs  of  the  princess 
Sophia,  electress  and  duchess    dowager    of 
Hanover,  to  the  crown  and  dignity  of  this 
kingdom)  "  by  the  4igency  of  Walpole,  that" 
(meaning  the  said   species  of  government) 
"  can  be  described  by  no  other  name  than  a 
despotic  legislation.    Though  the  parts  may 
embarrass  each  other,  the   whole   has    no 
bounds  ;  and  the  only  right  it  acknowledges 
out  of  itself,  is   the  right   of  petitioning. 
Where  then  is  tlie  constitution  either  that 
gives  or  that  restrains  power.  ^  It  is  not  be- 
cause a  part  of  the  government"  (meaning 
the  government  of  this  kingdom)  "  is  elec- 
tive, that  makes  it  less  a  despotism.    If  the 
persons  so  elected  possess  afterwards,  as  a 
parliament,  unlimited '  powers,    election,    in 
Ibis  case,  becomes  separated  from  represen- 
tation, and  the  candidates  are  candidates  for 
despotism."    And  in  another  part  thereof, 
according  to  the  tenor  and  effect  following, 
(that  is  to  say)  "  The  attention  of  the  govern- 
ment of  England  (for  I  rather  choose  to  call 
it  by  this  name  than  the  English  government) 
appears,    since  its  political  connexion  with 
Germany,  to  have  been  so  completely  en- 
grossed and  absorbed  by  foreign  affairs,  and 
the  means  of  raising  taxes,  that  it  seems  to 
exist  for  no  other  purposes.    Domestic  con- 
cerns are  neglected;    and  with  respect  to 
regular  law,  mere  is  scarcely  such  a  thing." 
4nd  m  another  part  thereof,  according  to  the 
tenor  and  effect  following,  (that  is  to  say) 
"  With  respect  to  the  two  Houses  of  which 
the  English  Parliament"  (meaning  the  Par- 
liament of  this  kingdom)  <<  is  composed,  they 
appear  to  be  effectually  inHuenced  into  one, 
andy  as  a  legislature,  to  have  no  temper  of 
its  own.    The  minister,"  (meaning  the  mi- 
nister employed  by  the  king  of  this  realm,  in 
the  administration  of  the  government  there- 
of) "  whoever  he  at  any  time  may  be,  touches 
it^  (meaning  the  two  Houses  of  Parliament 
of  this  kingdom)  "  as  with  an  opium  wand, 
and  it"  (meaning  the  two  Houses  of  PaxUa- 


mcnt  of  this  kingdom)  ^  sleeps  obedience. 
But  if  we  look  at  the  distinct  abihties  of  the 
two  Houses,"  (meaning  the  two  Houses  of 
Parliament  of  this  kingdom)  **  the  difference 
will  appear  so  jgreat,  as  to  show  the  incon- 
sistency of  placing  power  where  there  can  be 
no  certainty  of  the  judgment   to    use  it. 
Wretched  as  the  state  of  representation  is  in 
England,"  (meaning  the  state  of  represepta- 
tion  of  the  Commons  of  this  kinfuom)  <^  it 
is  manhood,  compared  with  what  is  called 
the  House  of  Lords ;"   (meaning  the  Lords 
spiritual  and  temporal,  in  {parliament  asseno- 
bled)  '<  and  so  little  is  this  nick-named  House" 
(meaning  the  House  of  Lords)  **  regarded, 
that  the  people  scarcely  inquire  at  any  time 
wliat  it  is  doing.     It"  (meaning  the  said 
House  of  Lords)  '^  appears  also  to  be  most 
under  influence,  and  the  farthest  removed 
from  the  general  interest  of  the   nation.'^ 
And  in  another  part  thereof^  according  to  the 
tenor  and  effect  following,  viz.  '<  Having  thus 
glanced  at  some  of  the  defects  of  the  two 
Houses  of  Parliament,"  (meaning  the  Parlia- 
ment of  this  kingdom)  "  I  proceed  to  what  is 
called  the  crown,"  (meaning  the  crown  of 
this  kingdom)  "  upon  which  I  shall  be  vei^' 
concise.     It"  (meaning  the  crown   of  this 
kingdom)  ''  signifies  a  nominal  office  of  a 
milhon  sterling  a  year,  the  business  of  whidx 
consists  in  receiving  the  money.    Whether 
the  person''  (meaning  the  king  of  tliis  realn\) 
^'  be  wise  or  foolish,  sane  or  insane,  a  native 
or  a  foreigner,  matters  not ;  every  ministry'' 
(meaning  the  ministry  emplo^'ed  by  the  king 
of  this  realm  in  the  administration  of  the 
government  thereof)  *'  acts  upon  the  same 
idea  that  Mr.  Burke  writes,  namely,  tliat  the 
people"  (meaning  the  subjects  of  this  king- 
dom) '^  must  be  hoodwinked  and  held  in  su- 
perstitious ignorance  by  some  bugbear   or 
other ;  and  what  is  called  the  crown"  (mean- 
ing tlie  crown  of  this  kingdom)  '*  answers 
this  purpose,  and  therefore  it  answers  all  the 
purposes  to  be  expected  from  it     This  is 
more  than  can  be  said  of  the  other   two 
branches.    The  hazard  to  which  this  office** 
(meaning,  amongst  others,  the  office  of  king 
of  this  realm)  "  is  exposed  in  all  countries," 
(meaning,  amongst  otiiers,  this  kingdom)  **  is 
not  from  any  thing  that  can  happen  to  the 
man,"  (meaning  the  king)  '<  but  from  what 
may  happen  to  the  nation,"  (meaning,  amongst 
others,  tnis  kingdom)  <<  the  danger  of  coming 
to  its  senses."    And  in  another  part  thereof, 
according  to  the  tenor  and  effect  following, 
(that  is  to  say)  "  I  happened  to  be  in  England 
at  the  celebration  of  the  centenary  of  the 
revolution  of  1688.    The  characters  of  Wil- 
liam and  Mary"  (meaning  the  said  late  king 
William  and  queen  Mary)  "  have  always  ap- 
peared to  me  detestable ;  the  one"  (meaning 
the  said  late  kitog  William)  '*  seeking  to  de- 
stroy his  uncle,  and  the  other."  (meaning  the 
said  queen  Mary)  "  her  father,  to  get  posses- 
sion of  power  themselves.    Yet  as  the  nation 
was  disposed  to  think  something  of  that 
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•venty  I  Mt  faorl  at  seeing  it  ascribe  the 
whole  reDutation  of  it  to  a  nuHi''  (meaning 
the  said  late  king  Wiiiiam  the  third)  *'  who 
had  undertaken  it  as  a  job,  and  who,  besides 
what  he  otherwise  got,  charged  six  hundred 
thousand  pounds  for  the  expense  of  the  little 
fleet  that  brought  him  from  Holland.  George 
the  First*'  (meaning  George  the  First,  laie 
king  of  Great  Britain,  &c.)  ^  apted  the  same 
close-fisted  |>art  as  William''  ^meaning  the 
said  kin^  ^y  iUiam  the  Third)  ^  had  done,  and 
bought  the  duchy  of  Bremen  with  the  money 
he  got  firora  England,  two  hundred  and  fifty 
thousand  nounds  over  and  above  hb  pay  as 
king;  ana  having  thus  nurchased  it  at  the 
ci|)e&se  of  England,  adoed  it  to  his  Hano- 
verian dominions  for  his  ewn  private  pvofit. 
la  fact,  every  nation  that  does  not  govern 
itself  is  governed  aa  a  job.  Engbind  has  been 
the  prey  of  iobs  ever  since  the  revolution.'' 
And  in  another  f>art  thereof,  aecording  to  the 
tenor  and  cfieet  following  (that  is  to  say) 
*^  The  fraud,  hypocrisy,  and  imposition  of 
governments^'  (meaning  anongst  others,  the 
gpvcnunent  of  this  kingdom)  ^  are  now  be^ 

S'nning  to  be  too  well  understood  to  promise 
lem  any  lon^  career.  The  farce  of  moi- 
narchy  and  aristocracy  in  all  countries  is 
following  that  of  chivalry,  and  Mr.  Burke  is 
dressiag  for  the  funeral.  Let  it,  then,  pass 
€uietly  to  the  tomb  of  all  other  follies,  and 
the  mourners  be  comforted.  The  time  is  not 
Teiy  distant  when  Ensland  will  laugh  at  ilr 
aelt  for  sending  to  HoUand,  Hanover,.  Zell,  or 
Brunswick,  for  men"  (meaning  the  kines  of 
these  realms,,  born  out  of  the  same,,  who  have 
acceded  to  the  crown  thereof  at  and  since  the 
revolution)  **  at  the  expense  of  a  million  a 
rear,  who  understood  neither  her  laws,  her 
Janguage,  nor  her  interest,  and  whose  capai- 
ctties  would  scarcely  have  fitted  them  fop  the 
office  of  a  parish  constable.  If  gjovemment 
could  be  trusted  to  such  hands,  it  must  be 
some  easy  and  simple  thing  indeed,  and  ma- 
teriab  fit  for  all  the  purposes  may  be  found 
in  every  town  and  village  in  England."  In 
contempt  of  our  said  Lord  the  king  and  his 
laws,  to  the  evil  example  of  all  others  in  the 
like  case  ofiPcndins;,'  and  against  the  peace  of 
our  said  lord  the  l^ing,  his  crown  and  dignity. 
And  the  said  attomey-eeneral  of  onr  said  lopd 
the  king,  for  our  said  lord  the  king,  further 
gives  the  court  here  to  understand  and  be 
informed,  that  tlie  said  Thomas  Paine  being 
a  wicked,  seditious,  and  ilUdisposed,  ]}erson, 
and  wickedly,  seditiously,  and  maliciously, 
intending  to  scandalise,  traduce,-  and  vility, 
the  character  of  the  said  late  sovereign  lord, 
king  William  the  Third,  and  the  said  late 
happy  revolution,  and  the  Parliament  of 
En^and,  by  whose  means  the  same  was 
established,  commonly  called  the  Convention 
Parliament;  and  Uie  laws  and  statutes  of 
this  realm  limiting  and  establii^hing  the  suc- 
cession to  the  crown  of  this  kingdom,  and  the 
statute  declaring  the  rights  and  liberties  of 
the  subject,  commonly  called  the  BUI  of 
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BigbtSy  and  the  happy  constitution' and  go* 
yernment  of  this  kingdom,  as  by  law  estab^ 
lished,  and  to  bring  the  constitution,  legisla- 
tion, and  government,  of  this  kingdom  into 
hatred  and  contempt  with  his  majesty's  sub- 
jects ;  and  to  stir  up  and  excite  discontents 
and  sediti(Ais  among  his  majesty's  subjects* 
And  to  fulfil,  perfect,  and  brin^  to  effect  his 
^id  wioked,  malicious,  and  seditious  inten* 
tions,  on  the  said  sixtcentli  day  of  February, 
io  the  thirty-second  year  albresaid,  at  London 
aforesaid,  in  the  parisii  and  ward  aforesaid^ 
he,  the  said  Thomas  Paine,  wickedly,  mali* 
ciously,  and  seditiously,  did  write  and  publish^ 
and  cause  and  procure  to  be  written  and  pub« 
lished,  a  certain  other  false,  scandalous,  ma» 
liciouB  and  seditious  libel,  in  which,  cdnongst 
other  things^  arc  contained  certain  fiblse,  scaa«- 
dalous,  malicious,  and  seditious  matters,  of 
and  concerning  the  character  of  the  said  late 
sovereign  loiu  king  William  the  Third,  and 
the  saiu  revolution  and  the  said  Parliament* 
and  the  laws  and  statutes  of  this  realm,  and 
the  happy  constitution  and  government 
tliereof,  as  by  law  established,,  according 
to  the  tenor  and  effect  following  (that  is 
to  say)  ^  The  liistory  of  tjue  Edwards 
and  the  Henries,"  (meaning  Edwards  and 
henries,  heretofm-e  kings  of  England)  ^  and 
up  to  the  commencement  of  the  Stuarts,*' 
(meaning  Stuarts^  heretofore  kings  of  £ng« 
land}  ^  exhibits  as  many  instances  of  tyranny 
9A  could  be  acted  within  the  iimits  to  whica 
the  nation"  (meaning  England)  '*  had  re» 
stricted  it.  The  Stuarts*'  Uneanine  Stu£urt8», 
heretofore  king  of  Englana)  '*  enaeavoured 
to  pass  those  limits,  and  their  fate  is  weU 
known.  In  all  those  instances  we  see  nothing 
of  a  constitution^  but  only  of  restrictions  on 
assumed  power.  After  this,  another  William,'/ 
(meaning  the  said  late  king.  William  the 
Third)  '*  descended  from  the  same  8tock>  and 
claimmg  from  the  same  origin,  gained  pos- 
session ;"  (meaning  possession  of  the  crowa 
of  Englana)  '<  and  of  the  two  evils,  James 
and  William,?'  (meaning  James  the  Second,, 
heretofore  king  of  England,  and  the  said 
king  William  the  Third) ''<  the  nation"  (niean^ 
ing  England)  *'  preferred  what  it  thought  the 
least,' smce  from  circumstances  it  must  take 
one.  The  act  called  the  Bill  of  Rights" 
(meaning  the  said  statute,  declaring  the 
rights  and  liberUcs  of  the  subject,  commonly 
csuled  the  Bill  of  Riglits)  *<  comes  here  into 
view.  What  is  it"  (meaning  the.  said  last 
mentioned  statute)  '<  but  a  bargain  which  the 
parts  of  the  government  made  with  each 
otlier  tO'  divide  powers,  profits,  and  privi- 
leges?*' (Meaning  that  the  said  last-mea- 
tioned  statute  was  a  bargain  which  the  parts 
of  government  in  England  made  with  each 
other  to  divide  powers,  profits,  and  privileges) 
'^  You  shall  have  so  much,  and  I  will  hav^ 
the  rest.  And  with  respect  to  the  nation" 
(meaning  England)  "  it  said,  for  jfour  share 
YOU  shall  have  the  right  of  petitioning,  lliis 
being  the  casc;  the  Bill  ot  liights"  (mcaniiig 
3  B 
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the  said  la8^mellliOlled  statute)  ^  is^  ttore 
^perly  a  Bill  of^Wrongs  and  of  inmdt  As 
to  what  is  called  the  ConveDtion  Parliament," 

imea&mg  the  aforesaid  parliament  of  Eng- 
and  commonly  called  the  Convention  Parlia- 
ment) ^  it"  (meaning  the  aforesaidparliament 
ibf  England  commonly  called  thet^nvention 
Parliament)  '^  was  a  thmg  that  made  itself,  and 
then  made  the  authority  hy  which  it  acted. 
A  few  persons  got  together,  and  called  them- 
selves oy  that  name.  Several  of  them  had 
never  been  elected,  uid  none  of  them  for  the 
purpose.  From  the  time  of  William/'  (mean- 
ing the  said  King  WUliam  the  Third)  «"  a 
^>ecie8  of  governments  (meaning  government 
•f  England)f  ^  arose,  issuing  out  of  this 
coalition  Bill  of  Riehts;"  (meantote  the  said 
statute,  declaring  uie  rights  and  fiberties  of 
the  subject)  ^*  and  more  so  since  the  oor- 
iiiption  introduced  at  the  Hanover  succes- 
sion.'' (meaning  the  suceession  of  th&  heirs 
of  the  princess  Sophia,  electress  and  duchess 
dowager  of  Hanover,  to  the  crown  and 
dknity  of  this  kingdom)  '^  by  the  agency 
•rwalpole,'  that"  (meaning  the  said  species 
«f  government)  ^  can  be  described  by  no 
#ther  name  than  a  despotic  legislation. 
Thoueh  the  parts  may  embarrass  each  other, 
tiie  wnole  has  no  bounds ;  and  the  only  right 
it  acknowledges  out  of  itself,  b  the  right  of 
petitioning.  Where  then  is  the  constitution 
either  that  gives  or  that  restrains  powers  It 
is  not  l)ecau8e  a  part  of  the  government" 
^eaning  the  goyemment  of  this  kingdom) 
is  elective,  tfiat  makes  it  less  a  despotism.  If 
tiie  persons  so  elected  possess  afterwards,  as 
«  jMtfliament,  unlimitedf  powers,  election,  in 
this  case,  becomes  separated  from  represen- 
tation, and  the  candimites  are  candidates  for 
despotism."  In  contempt  of  our  said  lord 
the  king  and  his  laws,  to  the  evil  example  of 
all  othors  in  the  like  case  ofiending,  and 
•gainst  the  peace  of  our  said  lord  the  king, 
m  crown  and  dignity.  And  the  said  attorney- 

Ceral  of  our  said  lord  the  king,  for  our  said 
.  i  the  kin^,  further  sives  the  court  here  to 
understand  and  be  informed,  that  the  said 
Thomas  Paine  being  a  wicked,  seditious,  and 
31*disposed  person,  and  wickedly,  seditiously, 
mild  maliciously  intending  to  scandalize, 
traduce,  and  vihfy  the  character  of  the  said 
late  soveteien  lord  king  William  the  Third, 
and  the  sain  late  happv  revolution,  and  the 
parliament  of  England  by  whose  means  the 
same  was  establisned,  commonly  called  the 
Convention  Parliament;  and  the  laws  and 
statutes  of  this  realm,  limiting  and  establish- 
ing the  succession  to  the  crown  of  this  king- 
dom ;  and  the  statute  declaring  the  riehts  and 
liberties  of  the  subject,  commonly  auled  tlie 
BTill  of  Rights;  and  tne  happy  constitution 
and  government  of  this  kinsdom  as  by  law 
^sstabushed;  and  to  bring  tiie  constitution, 
legislation,  and  government  of  this  kingdom 
into  hatred  and  contempt  with  ms  majesty's 
sidyects;— and  to  stir  up  and  ekcite  mscon- 
teits  and  acdiUops  among  hb  msuest/s 
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sabjects;  and  to  fidfil,  imfoe^andhim|^ts 
efiect  his  s«d  wicked,  malicious,  and  seditioiis 
intentions,  on  the  sud  sixteenth  day  of  Vm^ 
bniary,  in  the  thirty- second  year  aforesaid, 
at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  he,  the  said  Thomas  Paine,  wick- 
edly, maliciously  and  seditiously,  did  print  and 
publish,  and  cause  and  procure  to  be  printed 
and  published  a  certain  other  false,  scaiw 
dalous,  malicious,  and  seditious  libel,  in  wluch, 
amongst  other  things,  are  contained  certain 
iidse,^  scandalous,  malicious,  and  seditious, 
matters,  of  and  concerning  the  character  of 
the  said  late  sovereign  lord  kii^  William  the 
Third,  and  the  saia  revolution,  and  the  said 
parliament,  and  the  laws  and  statutes  of  this 
realm,  and  the  happy  oonstilution  and  go* 
▼emment  thereof,  as  by  law  establisbeii, 
aoourding  to  the  tenor  and  efl^  following, 
(that  is  to  say)  **  The  history  of  the  Edwards 
and  the  Henries/''(meaning  Edwards  andHen- 
ries  heretofore  kings  of  Eneland)  **  and  np  to 
the  commencement  of  the  Stuarts,"  (meami^ 
Stuarts,  heretofore  kings  of  England)  **  ex* 
hibits  as  manv  instances  of  tyaanny  as  oould 
be  acted  within  the  limits  to  which  the 
nation''  (meaning  England)  ^  had  restricted 
it.  The  Stuarts"  (meaninc  Stuarts,  heretofose 
kings  of  England)  '*  endeavoured  to  pass 
those  limits,  and  their  fate  is  well  known. 
In  all  those  instances  we  see  nothing  of  n 
constitution,  but  only  of  restrictions  on  as- 
sumed power.  After  this,  another  Wifiiam,^ 
(meanina  the  said  late  king  William  the  Third) 
^  descended  from  the  same  stock,  and  claims  - 
ing  from  the  same  oridn,  gained  possession  i*^ 
(meaning  possession  of  the  crown  of  Engfauid) 
^  and  of  the  two  evils,  James  and  Wi]Sam,r 
(meaning  James  the  Second,  heretofore  kcng. 
of  England,  and  the  said  king  Witliam  the 
Third)  "  the  nation**  (meaning  England)  ^  pre- 
ferred what  it  thought  least,  since  from  cir- 
cumstances it  must  take  one.  The  act  called 
the  Bill  of  Rights*'  (meaning  the  said  statute^ 
declaring  the  rights  and  liberties  of  ttte 
subject,  commonly  called  the  Bill  of  Rights) 
**  comes  here  into  view.  What  is  it"  (meaning 
the  said  kte-mentioned  statute)  '*  but  a  bar- 
gain which  the  parts  of  the  government  made 
with  each  other  to  divide  powers,  profits,  and 
|>rivileges?"  (meaning  that  the  said  last-men- 
tioned statute  was  a  l>argain  which  the  parts  ef 
the  government  in  Ei^land  made  with  each 
other  to  divide  powers,  Drofit8,and  privileges) 
^  You  shall  Ittve  so  mucn,  and  I  will  have  the 
rest  And  with  respect  to  the  nation,"(mcantnK 
England)  ^  it  said,  for  your  share  vou  sfaw 
have  the  right  oi  petitioning. — This  being 
the  case,  the  Bill  of  Rights'*  (meaning  the 
said  lasV-mentioned  statute)  ^  is  more  properly 
a  Bill  of  Wrongs  and  of  insult.  As  to  w&st  is 
called  the  convention  parUament,"  (meanina 
the  aforesaid  parliament  of  En^and)  **  it^ 
(meaning  the  aforesaid  parliament  or  £q^ 
land,  commonly  called  the  Convention  Fa^ 
liament)  ^  was  a  thing  thai  made  itsaU^ 
and  then  made  the  aulbonty  by  which  i| 
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acted;  a  ftiw  pemms  got  together  and  ctlled 
thettseWeB  bj  that  naine;  several  of  them 
ind  nerer  Men  elected,  and  none  of  tiiem 
ior  the  purpose*  From  the  time  of  William*' 
(meaning  tne  eaid  king  William  the  Third) 
**  a  fipeciea  of  government"  (meaning  the 
government  of  England)  '*  arose^  issuing  out 
of  thb  coalition  Bui  of  Rights;*'  (meaning 
the  said  statute  dedaiing  the  ri^ts  and 
libeitieaof  the  subject)  ^  and  more  so  since 
Ihe  oonuption  introduced  at  the  Hanover 
auoceasion''  (meaning  the  succession  of  the 
Iwirs  of  the  princess  Soplua»  electress^  and 
dncbesB  dowager  of  Hanover  to  the  crown 
and  dignity  of  this  kingdom)  *'  by  the  agency 
of  Walpcrie:  ^  that^  (meaning  the  said 
species  of  government)  '*  can  Iw  described 
m  no  other  name  than  a  despotic  legislation : 
Inough.  the  parts  may  embarrass  each  other, 
the  whole  has  no  bounds ;  and  the  only  right 
it  ackoowledgesy  out  of  itself,  is  the  ri^ht 
of  petitioning. — ^Where  then  is  the  constitu- 
tion either  that  gi ves,  or  that  restrains  power  ? 
It  is  not  because  a  |Mirt  of  the  ^vemment" 
(meaning  the  government  of  tus  lungdom) 
**  is  elective  that  makes  it  less  a  despotism, 
if  the  persons  so  elected  possess  aflerwards, 
as  a  parliament,  unlimited  powers.  Election 
In  this  case  becomes  separated  from  repre- 
acntation,  and  the  canditates  are  candidates 
ioT  despotism.*'  In  contempt  of  our  said 
loid  the  king  and  his  laws,  to  tne  evil  example 
of  all  others  in  the  like  case  offending,  luid 
against  the  peace  of  our  said  lord  the  king, 
bis  crown,  and  dignity.  And  the  said  at- 
torney-general of  our  said  lord  the  king, 
for  our  said  lord  the  king,  further  gives 
the  court  here  to  understand  and  be  in. 
fomied,  that  the  said  Thomas  Paine  being 
a  vricked,  malicious,  seditious,  and  ill  dis- 
|i06ed  person,  and  being  greatly  disaffiscted 
to  our  said  present  sovereign  lord  the  king, 
and  wickedly^  maliciously,  and  seditiously  in- 
tending, devising,  and  contriving;  to  traduce 
mad  viJQy  our  sovereign  lord  the  king,  and  the 
two  Houses  of  Parliament  of  thb  kingdom, 
•nd  the  constitution  and  government  of  this 
kingdom,  and  the  •administration  of  the  go- 
'vemroent  thereof,  and  to  stir  up  and  excite 
^bsoootents  and  seditionsamoimt  nis  Majesty's 
aulgects,  and  to  alienate  and  withdraw  the 
affection,  fidelity,  and  allegiance  of  his  said 
majesty's  subjects  from  his  said  n^jesty ;  and 
to  iulnl,  perfect,  and  bring  to  efiect,  his  said 
wicked,  malicious,  and  seditious  intentions, 
on  the  said  sixteenth  day  of  February,  in' the 
thirty«aecond  year  aforesaid,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  he, 
the  said  Thomas  Paine,  wickedly,  seditiously. 
and  maliciously  did  write  and  publish,  and 
cause  to  be  written  and  published,  a  certam 
other  false,  scandalous,  malicious,  and  sedi- 
tious libel ;  in  which  lU)el,  amongst  other 
things^  are  contained  certain  &lse,  scandalous, 
nalidous,  and  seditious  matters,  of  and  oon- 
ceming  ike  crown  of  this  kingdom,  and  the 
king's  admioifiliatioo  of  the   goyemment 
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Aereoi^  and  of  miA  eoDeeming  ih%  kins^nd 
the  tw9  Houses  of  Parliament  of  this  kU^ 
dom,  acGordSng  to  the  tenor  and  effect  follow- 
ing, viz.  **  Having  thus  glanced  at  some  of 
the  defects  of  the  two  Houses  of  Parliament,^ 
(meaning  the  parliament  of  this  kixigdom) 
**  I  proceed  to  what  is  called  the  crown,^ 
(meaning  the  crown  of  this  kingdom,)  *'  u^on 
which  I  shall  be  very  concise.  It*'  (meaning 
the  crown  of  this  ku^om)  **  signifies  a  nomb- 
nal  office  of  a  million  sterling  a  year,  the 
business  of  which  consists  in  receiving  the 
money :  whether  the  person*'  (meaning  tho 
king  of  this  realm)  '*  be  wise  or  foolish,  sane^ 
or  insane^  a  native  or  a  foreigner,  matters  not ; 
every  ministry"  (meaning  the  ministry  em* 
ployed  by  the  king  of  this  realm  in  the  admi* 
nistration  of  tite  government  thereof)  ^  acta 
upon  the  same  idea  that  Mr.  Burke  writes, 
namely,  that  the  people"  (meaning  the  8ub» 
jects  of  this  kingdom)  ^  must  be  liSodwinked 
and  held  in  superstitious  ignorance  bv  some 
bugbear  or  otner ;  and  what  is  called  the 
crown"  (meaning  the  crown  of  this  kingdom) 
<' answers  this  purpose,  and  therefuro  it 
answers  all  the  purposes  to  be  expected  fi*om 
it :  this  is  more  than  can  be  said  of  the  other 
two  branches.  The  hazard  to  which  this 
office"  (meaning,  amongst  others,  the  office  o^ 
king  of  this  realm)  '^  is  exposed  in  all  coua* 
tries"  (meaning,  amongst  others,  this  king^ 
dom)  **  is  not  from  an^  thine  that  can  happen 
to  the  man,"  (meanine  the  king)  ^  but  from 
what  may  happen  to  the  nation,'*  (meaning, 
amongst  others  this  kingdom)  **  the  danger 
of  its  cominff  to  its  senses."  In  contempt 
of  our  said  lord  the  kins  and  his  laws, 
to  the  evil  example  of  d  others  in  the 
like  case  offendins,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown,  and  disnity* 
And  the  said  attorney -general  of  rur  said  lord 
the  king,  for  our  lord  the  king,Turther  gives 
the  court  hat  to  understand  and  be  informed, 
that  the  said  Thomas  Paine,  being  a  wicked, 
malicious,  seditious,  and  ill-disposed  person, 
and  being  greatly  disaffected  to  our  said  pre- 
sent sovereign  lord  the  kin^,  and  wick^y, 
maliciously,  and  seditiously  intending,  devis* 
ing,  and  contriving  to  traduce  and  vilify  our 
sovereign  lord  the  king,  and  the  two  Houses  of 
Parliament  of  this  kingdom,  and  the  constitu- 
tion and  government  of  this  king(lom,  and  tho 
adminbtration  of  the  (^vemment  thereof 
and  to  stir  up  and  excite  discontents  ana 
seditions  amongst  his  majesty's  subjects,  and 
to  alienate  and  withdraw  the  affection,  fide* 
lity,  and  allegiance  of  bis  said  miyesty's  sub- 
jects fixMn  bis  said  nujesty;  and  to  fiilfil, 
perfect,  and  bring  to  efiwct  his  said  wicked, 
malicious,  and  seditious  intentions,  on  tlui 
said  sixteenth  day  of  Febniarv,  in  the  thirty- 
second  year  aforesaid,  at  London  aforesaid,  m 
the  parish  and  ward  aforesaid,  he,  the  said 
Thomas  Paine,  wickedly,  seditiously,  aud 
maliciously  did  print  and  publish,  and  cause 
to  be  printed  and  published,  a  oertiin  other 
iiedde,  scandidous,  nialiciousy  and  seditious 
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libel^  in  which  iifoei,  «mnongst  other  thisffS) 
ure  contained  certain  false,  scandalous,  midi- 
cious  add  seditious  matters,  of  and  concealing 
'the  crown  of  4his  kingdom,  and  the  kingfs 
administration  of  the  soveniment  thereof^ 
cmd  of  smd  conoepning  the  king  and  the  two 
llouses  of  Parhamento?  this'kiRgdom,  accord- 
ing to  the  tenor  and  effect  following,  viz. 
:f'  Having  thns  glanced  at  some  of  the  defects 
•of  the4wo  Houses  of  Parliament,"  (meanine 
of  tlie  parliament  of  this  kingdom)'**  I  proceed 
Ao  what  is  called  the  crown,''  (meanmg  the 
crown  of  this  kingdom)  '*  upon  which  I  shall 
he  very  concise.  IV*  (-meaning  the  erowa  of 
this  kingdom)  **  signifies  a  nominal  office  of  a 
million  sterling  a  year,  the  business  of  which 
consists  in  receiving  the  money;  whether  the 
person''  (meaning  th^  king  of  this  realm)  **  be 
jMrise  or  foolish,  sane  or  insane^  a  native  or  a 
foreigner,  matters  not,  every  tninistr^V  (mean- 
ing the  ministry  employed' by  %be  king  of  this 
realm  in  the  administration  of  the  govern- 
tnent  thereof)  <*  acts  upon  the  same  i&a  that 
Mr.  Burke  writes,  namely,  that  the  people" 
(meaning  the  subjects  of  this  kingdom) 
^*  must  be  hoodwinked  and  held  in  supersti- 
tious ignorance  by  some  bugbear  or  other, 
and  what  is  ealled  the  crown''  (meaning  the 
crown  of  this  kingdom)**  answers  this  purpose 
and  therefore  it  answers  all  the  purposes  to 
•be  expected  from  it :  this  is  more  than  can 
he  said  of  the  othei*  two  branches.  The 
liazard  to  which  this  office"  (meaning  amongst 
others,  the  office  of  king  of  this  realm)  **  is 
exposed  in  all  countries"  (meaning,  amongst 
others,  this  king^lom)  ^  is  not  from  any  thing 
;ihat  can  happen  t,o  the  man,"  (meaning^  the 
kin^)  **  hut  from  what  may  happ^i  to  the 
nation"  (meaning,  amongst  others,  this  king- 
dom) *<  the  danger  of  its  coming  to  its  senses." 
In  contempt  of  our  said  lord  the  king  and  his 
laws,  to  the  evil  e^uimpleof  ail  others  in  the 
like  case  offending,  and  against  the  peace  of 
our  said  lord  the  Sing,  his  crown,  and  dignity. 
And  the  said  attorney-general  of  our  said  lord 
the  kin»,  for  our  said  lord  the  king,  fiirther 
giveth  the  court  here  to  understand  and  be 
informed,  that  the  said  Thomas  Paine,  being 
a  wicked,  malicious,  seditious,  and  ill  disposei 
person,  and  being  greatly  disaffected  to  our 
said  lord  the  kinsr,  and  the  constitution  and 
government  of  this  kingdom,  and  wickedly 
xnaliciouslv,  and  seditiously  intending,  de- 
vising,  and  contriving  to  asner^,  defanre,  and 
vilify  the  characters  of  the  late  sovereign  lord 
and  lady  William  and  Mary,  heretofore  king 
and  queen  of  En^and,  and  of  George  the 
JFirst,  heretofore  kmg  of  Great  Britain,  &c.; 
^nd  to  asperse,  defkme,  and  vilify,  the  bappy 
Bevolution,  providentially  effected  under  tne 
-wise  and  prudent  conduct  of  the  said  king 
Wilham  and  queen  Mary,  and  to  bring  the  said 
^volution  and  the  characters  of  the  said  king 
William  and  queen  Mary,  and  king  George 
the  First,  into  hatred  and  contempt  with  the 
subjects  of  this  realm,  and  to  stir  up  and 
exate  discoateats  and  seditions  among  his 
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majesty's  su(bj«s(s,  and  to  aKenate  and  with- 
draw the  affection,  fidelity,  and  allegiance  of 
his  majesty's  6uA>ject8  from  his  said  present 
oia^st^;  and  to  fiilfi),  perfect,  and  brip^to 
effect  his  said  wicked,  malicious  and  seditious 
intentions,  on  the  said  sixteenth  day  of  Fe- 
bruary, in  the  thirty-secoBd  year  of  the  reiga 
of  our  lord  the  now  king,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  wickedly. 
nHUicioasly^  and  seditiously,  did  write  and 
pubUsh,  and  cause  to  be  written  and  published^ 
a  certain  other  false,  wicked,  malicious,  scanr 
dalousy  and  seditious  lifoel ;  in  which  nsM 
libel,  amongst  other  things,  are  contained 
certain  false,  wicked,  malicious,  scandalous, 
and  seditious  matters,  of  and  concecning  th^ 
said  king  William  and  queen  Mary,  and  the 
said  king  George  the  first,  and  the 'said  Revo* 
lution,  according  to  the  tenor  and  effect  fol- 
lowing, that  is  to  say,  **  I  happened  to  be  ia 
England  at  the  celebration  of  the  centenary  of 
the  Revolution  of  1688."  (meaning  the  said 
Revolution)  ^  The  characters  of  Wflliam  and 
Mary"  (meaning  the  said  late  king  William 
and  queen  Mary)  ^  ha\'e  always  appeared  to 
me  detestable ;  the  one"  (meaning  the  said 
king  William)  **  seeking  to  destroy  his  uncle, 
and  the  other"  (meaning  the  said  queen  Mary^ 
**  her  fatlier,  to  get  possession  of  power  them- 
selves; yet,  as  the  nation  was  disposed  to 
think  something  of  that  event,  I  felt  hurt  at 
seeing  it  ascribe  the  whole  reputation  of  it  to 
a  man"  (meaning  the  said  late  king  William 
the  Third)  ^  who  had  undertaken  it  as  a  job ; 
and  who,  besides  what  he  otherwise  got, 
charged  six  hundred  thousand  potmds  for  the 
expense  of  the  liule  fleet  that  brought  him 
from  Holland.  George  the  First"  (meaning 
George  the  First,  late  king  of  Great  Britain^ 
&c.)  **  acted  the  same  close-fisted  part  as 
William"  (meaning  the  said  king  William  the 
Third)  **  had  done,  and  bought  the  duchy  of 
Bremen  with  the  money  he  got  from  England, 
two  hundred  and  fifly  thousand  pounds  over 
and  above  his  pay  as  king ;  and  having  thus 
purchased  it  at  the  expense  of  England,  added 
it  to  his  Hanoverian  dominions  for  his  own 
private  profit:  in  fact,  every  nation  that  does 
not  govern  itself  is  governed  as  a  job:  Eng- 
land has  been  the  prey  of  jobs  ever  since  the 
Revolution"  (meaning  the  aforesaid  Ctewolu- 
tion).  In  contempt  of  our  said  lord  the  king 
and  bis  laws,  to  the  evil  and  pemieious  exam- 
ple of  all  others  in  the  Kke  case  offendii^ 
and  against  the  peace  of  our  said  loid  th6 
king,  his  crown  and  dignity.  And  the  said 
fltlom^-general  of  our  said  lord  the  kii^  for 
x>ur  sua  lord  the  king,  further  gives  the  Court 
here  to  understand  and  be  informed,  thai  the 
said  Thomas  Paine,  being  a  wicked,  nudi- 
ciousy  seditious,  and  ill-disposed  person,  and 
being  greatly  disaffected  to  our  said  lord  the 
king,  and  the  constitution  and  government  of 
this  kingdom,  and  wickedly,  malicimialy^  and 
seditiously  intending,  devisiiuir,  andoontnving 
to  asperse,  de&me,  and  vilify  the  characters 
of  the  late  soveveign  lord  and  lady  Wiltbua 
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And  liaiTy  heretofore  Iciii^  aud  queen  of  Eng- 
land,  andof  OMm  «h«  First,  hentofore  kmg 
•f  Great  Britain^  occ.  and  to  aspene,  defiune, 
and  vilify  the  hmj  RevohitiODy  pnmdeii- 
tiallr  eflfeded  under  the  wise  flna  nnideat 
oondnctof  the  aaid  king  WilMam  ana  queen 
Maiy,  and  to  biing;  tiie  add  Repvolution,  and 
the  characters  of  the  said  king  William  and 
queen  Mary,  and  king  Ctoorge  the  First,  into 
balred  and  contempt  with  the  suljects  of  this 
Mahn,  and  to  «tir  up  and  eicite  discontents 
and  seditions  anionz  his  majes^s  subjects, 
and  to  ahenofee  and  withdraw  the  affection, 
fiddUly,  and  »Uagiance  of  his  Hiajesty's  sub- 
jects from  his  said  viesent  nuuesty;  and  to> 
fulfil,  perfect,  and  Dring  to  effect^  his  said 
wicked, '  malicious,  and  seditk%s  intentioBs, 
on  the  said  sixteenth  djty  of  February,  in  the 
thirty-second  year  of  the  rei^  of  our  lord  the 
now  king,  at  London  afooesaid,  in  the  fvAsh 
and  wani  aforesaid,  wickedly,  maliciously, 
and  seditiously,  did  print  ana  publish,  and 
cause  to  be  pnnted  and'  published,  a  certaia 
other  fUse,  wicked,  malicious,  scandalous, 
and  aeditious  libel;    in  which  same  Ubel, 
amongst  other  things,  are  contained  certain 
false,  wicked,  malicious,  scandtdous,  and  se- 
ditious matters,  of  and  ooncemins  the  said 
king  William  and  queen  Mary,  and  the  said 
king  George  the  First,  and  Uie  said  Revoli^- 
tion,  accoi^ing  to  the  tenor  and  effect  follow* 
ii^,  that  is  to  say,  '^  I  happened  to  hf  in 
En^bnd  at  the  celebration  of  the  centonary 
of  Uie  Revolution  of  1688''  (meaning  the  said 
Revolution).    •<  The  characters  of  William 
and  Mary"  (meaning  the  said  late  king  Wil- 
liam and  queen  Mary)  ^  have  always  appeared 
to  me  detestable ;  the  one"  (meanme  the  said 
king  William)  **  seeking  to  destroy  his  uncle, 
and  the  other*'   (meaning  the  said  queen 
Mary)  **  her  father,  to  get  possession  of  power 
tbemselves;  yet,  as  the  nation  was  disposed 
to  think  something  of  that  event,  I  felt  hurt 
at  seeing  it  ascribe  the  whole  reputation  of 
it  to  a  man"  (meaning  the  said  late  king  Wil- 
liam the  Third)  ^  wlu»  had  undertaken  it  as 
a  job;  and  who,  besides  what  he  otherwise 
got,  charged  six  hundred  thousand  pounds  for 
the  expense  of  the  liltle  fleet  that  brought 
him  from  Holland.  George  the  First*'  (mean- 
ing George  the  First,  late  kins  of  Great  Bri- 
tam,  Ace.)  ^  acted  the  same  cfose- fisted  part 
as  William"  (meaning  the  said  king  William 
the  Third)  '<  had  done;  and  bought  the  duchy 
of  Bremen  with  the  money  he  got  finom  Ens- 
land,  two  hundred  and  fif^  thousand  pounds 
over  and  above  his  pay  as  king ;  and  naving 
thu&  purchased  it  at  the  expense  of  £oeland, 
added  it  to  his  Hanovenim  domimons  rar  his 
own  private  pnofit-T'  in  fiu:t,  every  nation  that 
iAoes  not  sovern  itself  is  governed  as  a  jfob : 
England  baa  been  the  prey  of  jobs  ever  since 
the  Revolution"  (meaning  the  aforesaid  Re- 
Tolutkxn).    In  contempt  of  our  said  lord  the 
king  ano  hia  laws,  to  the  evil  and.  pernicious 
example  of  all  others,  in  the  like  cate  offend* 
/i^  and  against  the  peace  of  oussaid  loid  the 


king,  his  crown,  and  dignity.    And  tho  said 
a^toriley-general  of  our  said  lord  the  king, 
for  our  said  lord  the  kin^,  fiirther  gives  the 
Court  here  to  understand  and  be  informed, 
tiiat  the  said  Thomas  Paine  being  a  wicked, 
malicious,  seditious,  and  ill-disposed  person, 
and  being  greativ  disaffected  to  our  said  lord 
thakino^,  and  the  constitution  and  govern* 
ment  of  this  kin^om,  and  wickedly,  mali- 
ciously, and  sediuously,  intending,  devising, 
and  contriving,  to  asperse,  defame,  and  vilify, 
the  character  of  the  late  sovereign  lord  WfU 
Uam,  heretofore  king  of  England,  and  of 
George  the  First,  heretofore  king  of  Great 
Britain,  &c.  and  to  asperse,   defame,  and 
vilify,  the  happy  Revolution,  providentially 
effected  under  tne  wise  and  pnident  conduct 
of  the  said  king  William ;  and  to  bring  the 
said  Revolution  and  the  characters  of  the  said 
king  William  and  king  George  the  First  into 
hatred  and  contempt  with  tlie  subjects  of  this 
realm ;  and  to  stir  up  and  excite  discontents 
and  seditions  among  his  majesty's  subjects, 
and  to  alienate  and  withdraw  the  affection, 
fidelity,  and  allegiance,  of  his  majesty's  sub- 
jects nom  his  said  present  majesty;  and  to 
fidfil,  perfect,  and  bring  to  effect,  his  said 
wicked,  malicious,  and  seditious  intentions, 
on  the  said  sixteenth  day  of  February,  in  the 
thirty-second  year  of  the  reign  of  our  lord  the 
BOW  kinff,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  wickedly  and  miJiciously 
did  write  and  publish,  and  cause  to  be  written 
and  published,  a  certain  other  false,  wicked, 
malicious,  scandalous,  and  seditious  libel;  in 
which  same  libel,  amongst  other  things,  are 
contained  certain  false,   wicked,  malicious, 
scandalous,  and  seditious  matters,  of  and  con- 
cerning the  said  king  William  the  Third,  and 
the  said  king  George  the  First,  and  the  said 
Revolution,  accordmg  to  the  tenor  and  effect 
following,  that  is  say,   "  The  fraud,  hypo- 
crisy, and  imposition  of  government,"  (mean- 
ing, amongst  others,  the  government  of  this 
kinedom)   ''  are  now  beginning  to  be  too 
well  understood  to  promise  them  any  long 
career.    The  farce  of  monarchy  and  aristo- 
cracy in  all  countries  is  following  that  of  chi- 
valry, and.  Mr.  Burke  is  dressing  for  the 
funend.    Let  it  then  pass  quietly  to  the>tomb 
of  all  other  follies,  and  the  mourners  be  com- 
forted.   The  time  is  not  very  distant  when 
Endand  will  laugh  at  itself  for  sending  to 
HoAnd,  Hanover,  Zell,  or  Brunswick,   for 
men,"  (meaning  the  said  king  William  the 
Third,  and  kine  George  the  First)  **  at  the 
expense  of  a  million  a  year,  who  understood 
neither  her  laws,  her  language,  nor  her  in- 
terest; and  whose  capacities  would  scarcely 
have  fitted  them  for  the  ofljce  of  a  parish 
constable.    If  government  could  be  trusted 
to  such  hands,  it  must  be  some  easy  and  sim- 
ple thing  indeed ;  and  materials  fit  for  all  the 
purposes  may  be  found  in  every  town  and 
village  in  England."   In  contempt  of  our  said 
lord  the  now  km^  and  hia  laws,  to  the  evil 
Quunple  of  all  ouiers  in  die  like  case  offend* 
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ing»  and  against  the  peace  of  our  said  lord  the 
Ipng,  his  crown  and  dignitv.  And  the  said 
sttomey-general  of  our  said  lord  the  king,  &r 
our  said  lord  the  king,  further  gives  the  Court 
here  to  understand  and  be  informed,  that  the 
&aid  Thomas  Pdne  being  a  wicked,  malicious, 
seditious,  and  ill-disposed  person,  and  being 
greatly  disaffected  to  our  said  lordthe  king, 
and  the  constitution  and  government  of  this 
kingdom,  and  wickedly,  maliciously,  and  se- 
ditiously, intending,  devising^  and  contriving, 
to  asperse,  defame,  and  vihfy,  the  character 
of  the  late  sovereign  lord  William  heretofore 
king  of  England,  and  of  George  the  First 
]»eretofore  king  of  Great  Britain,  &c.  and  to 
asperse,  defame,  and  vilify,  the  happy  Revo- 
lution, providentially  effected  under  ue  wise 
and  prudent  conduct  of  the  said  king  William, 
and  to  bring  the  Sjud  Revolution  and  the  cha- 
racters of  the  said  king  William  and  king 
George  the  First  into  hatred  and  contempt 
with  tlie  subjects  of  this  realm ;  and  to  stir 
up  and  excite  discontents  and  seditions  amonff 
his  m^jestv's  subjects,  and  to  alienate  ana 
withdraw  tne  affection,  fidelity,  and  allegiance 
of  his  majestv's  subiects  fipom  his  said  present 
msyesty,  an4  to  fulfil,  perfect,  and  bring  to 
effect,  his  said  wicked,  malicious,  and  ^i- 
tiouB  intentions,  on  the  said  sixteenth  day  of 
FebniaiT,  in  the  thirty-second  year  of  the 
reign  of  our  lord  the  now  king,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid, 
wickedly,  maliciously,  and  seditiously^  did 
print  and  publish,  and  cause  to  be  printed 
and  published,  a  certain  other  false,  wicked, 
malicious,  scandalous,  and  seditious  Ubel ;  in 
which  same  libel,  amongst  other  things,  are 
Mntained  certain  false,  wicked,  maucious, 
Scandalous,  and  seditious  matters,  of  and  con- 
cemiiftE  the  said  king  William  the  Third,  and 
the  nui  king  Geoi^  the  First,  and  the  said 
Revolution,  according  to  the  tenor  and  effect 
£^wing,  that  is  to  say,  '<  The  finaud,  hypo- 
cri^,  and  imposition,  of  governments,''  (mean- 
ing, among  others,  the  government  of  this 
kingdom)  "  are  now  beginning  to  be  too  well 
unoerstood  to  promise  tnem  any  long  career. 
The  farce  of  monarchy  and  aristocracy  in  all 
countries  is  following  that  of  chivalry,  and 
Mr.  Burke  is  dressing  for  the  funeral.  Let  it 
then  pass  auietly  to  the  tomb  of  all  other  fol- 
lies, and  tne  mourners  be  comforted.  The 
time  is  not  very  distant  when  England  will 
laugh  at  itself  for  sending  to  Holland,  Han- 
over, Zell,  or  Brunswick,  for  men"  (meaning 
the  said  king  William  the  Third,  and  king 
George  the  First)  "  at  the  expense  of  a  mi£ 
lion  a  year,  who  understood  neither  her  laws, 
her  language,  nor  her  interest,  and  whose 
capacities  would  scarcely  have  fitted  them  for 
ihe  office  of  a  parish  constable.  If  govern* 
ment  could  be  trusted  to  such  hands,  it  must 
be  some  easy  and  simple  thing  indeed;  and 
materials  fit  for  all  the  purposes  may  be 
found  in  every  town  and  vmafle  in  England." 
In  contempt  of  our  said  lora  the  now  king 
Aodl^^laws,  to  the  evil  example  of  all  gibers 


in  the  like  case  offending,  and  aeainst  the 
peace  of  our  said  lord  the  king,  his  ciown, 
and  dignity,  Whereuoon  the  said  attorney-^ 
general  of  our  sud  loru  the  kina^  who  for  our 
said  lord  the  king  in  this  behau  nroeeeuleth, 
for  our  said  -  lord  the  king  prayetn  the  cons^ 
deration  of  the  Court  here  in  the  premises, 
and  that  duo  process  of  law  may  be  awarded 
against  him  the  said  Thomas  Paine  in  thia 
behalf,  to. make  him  answer  to  our  said  lord 
the  king,  touching  and  concerning  the  pv^ 
mises  aroresaid. 

To  this  information  the  defendant  hath  ap* 
peared,  and  ]>leaded  Not  Guilty,  and  thcara* 
upon  issue  is  joined 

Court  of  Kino's  Bbkcs,  Giiildhall,  Ixnid#% 

December  18^&,  1792, 

Before  the  Bight  Hon.  Lord  Kunroir. 

Special  Jury. 

John  Campbell,  John  I^bbock, 

John  Lightfoot,  Richard  Tuckwell^ 

Christopher  Taddy,  William  Porter,  ^ 

Robert  Oliphant,  Thomas  Druc^ 

Cornelius  Donovan,  Isaac  Railton, 

Robert  Rolleston,  Henry  Evans. 

Counsel  for  tke  Croawt.— Mr.  Attorney-Oe* 
neral  [Sir  Archibald  Macdonald,  in  179S 
Loid  Cnief  Baron  of  the  Exchequer] ;  Mr. 
SoUcitor-General  [Sir  John  Scott,  now  Lord 
Chancellor  Eidon] ;  Mr.  Bearcrofl,  Mr.  Bald- 
wm,  Mr.  Wood  Qifterwards  a  Baron  of  the 
Exchequer] ;  the  lion.  Spencer  Perceval. 

iSn^ictfort—— Messrs.  Chamberlayne  and 
White. 

Counsel  for  the  Defendant. -^^-The  hon. 
Thomas  Erskine,  Mr.  Piggot,  Mr.  Shepherd, 
Mr.  Fitzgerald,  Mr.  F.  Vaughan. 

Solicitor — ^Mr.  Bonney. 

(The  information  was  opened  by  Mr.  Per^ 
cevaL)  -  • 

Mr.  Attorney  General  then  proceeded  as 
follows :— » 

Gentlemen  of  the  Jury ; — ^You  will  permit 
me  to  soficit,  and  for  no  long  space  of  tim'e, 
in  the  present  stage  of  this  business,  somo- 
what  of  your  attention  to  a  cause  which,  con- 
sidering it  on  its  own  merits  only,  is,  in  my 
humble  judgment,. a  plain,  a  clear,  a  shori^ 
and  indispuUbie  case.  Were  it  not,  gentle^ 
men,  that  certain  circumstances  have  ren- 
dered it  a  case  of  more  expectation  than  or- 
dinary, I  do  assure  you  that  I  should  Itteiallj 
have  contented  myself  this  day  with  odd* 
ducting  myself  in  the  manner  that  I  did  upon 
the  last  occasion  that  I  was  called  upon  to 
address  a  jury  upon  this  sort  of  sulgect^ 
namely,  bv  simply  reading  to  you  the  |»a»> 
sages  which  I  have  selected,  and  leaving  it 
entirely  to  your  judnnent.  But,  eentlenMn, 
it  so  happens  that  the  accumulated  miaBhirf 
which  naa  arisen  from  the  particniac  lMX>k 
that  ia  no  w  befoie  you,  und  the  coqeeqneiiCM^ 
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idddi  ^marf  body  is  aioi{iniiited  whfa,  which 
n;fe  foDoiied  mm  this  iniUkation,  have 
KDderad  it  aecesssry,  perhaps,  that  I  should 
ny  a  few  words  more  m  the  opening  than  it 
would  have  been  my  intention  to  have  done, 
had  it  not  been  for  tliose  circmnstances. 

Gentlemen,  in  the  first  place,  you  will  per- 
mit me,  without  the  imputation,  I  think,  of 
speakmg  of  myself  (a  very  triOing  subject, 
and  almys  a  di^iutiitt  one  to  others),  to 
obviate  a  nimour  which  1  have  heard,  namely, 
that  this  prosecution  does  not  correspond  widi 
ay  private  judment ;  that  has  been  said, 
and  nas  reached  my  ears  from  various  quar- 

SThe  refutation  that  I  shall  give  to  it  is 
:  that  I  should  think  I  deserved  to  be 
with  disjpace  expelled  from  the  situation  with 
which  his  majesty  has  honoured  me  in  your 
service,  and  mt  of  all  my  fellow-subjects, 
had  I,  as  ftr  as  my  private  jiidgment  goes, 
hesitated  for  one  instant  to  bring  this  enor- 
mous offender,  as  I  consider  him,  before  a 
jmy  of  his  country. 

Gentlemen,  the  publication  in  question  was 
not  the  first  of  its  land  which  this  defendant 
sent  forth  into  the  workl.  This  particular 
publication  was  preceded  by  one  upon  the 
same  subjects,  and  handling,  in  some  mea- 
sure, the  same  topics.  Tluit  publication, 
although  extremely  reprehensible  and  such 
as,  pernaps,  I  was  not  entirely  warranted  in 
overlooking  I  did  oveHook,^  upon  this  prin- 
ciple, that  It  may  not  be  fitdng  and  prudent 
at  all  times,  for  a  pubUc  prosecutor  to  be 
sharp  in  his  prosecutions,  or  to  have  it  said 
that  he  is  instnmiental  in  preventing  any 
manner  of  discussion  coming  under  the  public 
eye,  although,  in  his  own  estimation,  it  nuty 
be  very  far  mdeed  from  that  which  is  le^ti- 
mate  and  proper  discussion.  Reprehensible 
as  that  book  was,  extremely  so,  in  myopi- 
nion,  yet  it  was  uuieied  into  the  world  unaer 
circumstances  tlutt  led  me  to  conceive  that  it 
would  be  confined  to  the  judicious  reader, 
and  when  confined  to  the  judicious  reader,  it 
appeared  to  roe  that  such  a  man  would  re- 
rate  as  he  went  alone. 

But,  ^ntlemen,  wnen  I  found  tiiat  another 
piAlication  was  ushered  into  the  world  still 
more  reprehensible  than  the  former;  that  in 
all  shapes,  in  all  sizes,  with  an  industry  in- 
credibly it  was  either  totally  or  partially 
thrust  into  the  hands  of  all  persons  in  this 
country,  of  subjects  of  eve^  description; 
when  I  found  that  even  children's  sweetibeats 
were  wrapped  up  vnth  parts  of  tins,  and  de- 
livered into  their  hanas,  in  the  hope  that 
they  would  read  it;  when  all  industnrwas 
used,  such  as  I  describe  to  you,  in  order  to 
oblnide  and  force  this  upon  that  part  of  the 
public  whose  minis  cannot  be  supposed  to 
DC  conversant  with  subjects  of  this  sort,  and 
who  cannot  therefore  correct  as  thc^  so 
ilon^  I  thought  it  behoved  me  upon  £e 
ssriiest  occanon,  which  was  the  first  day  of 
the  term  suooeeding  this  publication,  to  put 
a  charge  upon  record  agamst  its  author. 


Now,  ijeAIeroen,  permit  me  to  state  to  you 
what  it  IS  that  I  impute  to  thb  book,  and 
what  is  the  intention  that  I  impute  to  the 
writer  of  this  book.  Try  it  by  every  test  that 
the  human  mind  can  possiblv  suggest,  and 
see  whether,  when  tried  by  all  the  variety  <^ 
those  tests,  you  will  not  be  satisfied,  in  dig 
loi^  run,  that  it  does  deserve  that  description 
which  my  duty  obliges  me  to  give  of  it 

Gentlemen,  in  the  first  place  I  impute  to  it 
a  wilfol,  deliberate  intention  to  vilify  and  d^ 
grade,  and  thereby  to  bring  into  abhorrence 
and  contempt,  the  whole  constitution  oi  the 
government  of  this  country ;  not  as  intro* 
duoed,  that  I  will  never  admit,  but  as  fo^ 
plained  and  restored  at  the  revolution:*--^ 
that  system  of  government  under  which  we 
this  day  live ;  ami  if  it  shall  be  attacked  by 
contemptuous  expressions,— if  by  dogmatical 
dicta, — if  by  roiay-made  propositions,  ofiered 
to  the  understandii^  of  men  solicitous  about 
the  nature  of  their  constitution,  properly  so 
(God  forbid  they  ever  should  be  otherwise), 
but  who,  at  the  same  time,  may  be  easily 
imposed  upon  to  their  own  destructioiL  tibey 
may  be  brought  to  have  diffidence  and  even 
abborroM^e  (for  this  book  goes  all  that  leittth) 
of  that,  which  is  the  salvation  of  the  public^ 
and  evciy  thing  that  is  dear  to  them. 

I  impute  then  to  this  book,  a  detiberate  do^ 
si^n  to  eradicate  from  the  minds  of  the  people 
of  this  country  that  enthusiastic  love*  which 
they  have  hitherto  had  for  that- constitution^ 
and  thereby  to  do  the  utmost  work  of  mis- 
chief that  any  human  being  can  do  in  this 
societjr. 

Gentiemen,  farther  I  impute  to  it  that,  in 
terms,  the  r^al  part  of  the  p>vemmeiit  <yf 
this  country,  bounded  and  limited  as  It  is,  is 
represented  as  an  oppressive  and  an  abomi- 
nable tyranny. 

Thirdly,  That  the  whole  legiskitlite  of  th^ 
country  is  directiy  an  usurpation. 

Agam,  with  respect  to  the  laws  of  this 
realm,  which  hitherto  have  been  our4K»st, 
indiscriminately  and  without  one  single  ex- 
ception, that  they  are  grounded  upon  this 
usurpea  authority,  and  are  therefore  In  tiiem- 
selves  nulh  or,  to  use  his  own  words— that 
there  is  little  or  no  law  in  this  country. 

Then,  jgentlenten,  is  it  to  be  held  out  to  a 
commumty  of  ten  or  twelve  millions  of  people, 
is  it  to  be  held  out,  as  well  to  the  lower  as  to 
the  better  informed  classes  of  these  ten  or 
twelve  mUlioos,  that  there  is  nothing  in  this 
society  that  is  binding  i^pon  their  conduct, 
excepting  such  portion  of  religion  or  morality 
as  tiiey  may  individually  andxespectively  en- 
tertain? 

Gentiemen.  are  we  then  ^  lawless  banditti  \ 
Have  we  nmtner  laws  to  secure  our  property^ 
our  persons,  or  our  reputations  ?— Is  it  so  that 
every  man's  arms  are  unbound,  and  tiiat  he 
may  do  whatever  he  pleases  in  the  society  ^T^ 
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*  See  StarkiB  on  the  hiw  t>f  Sbundavipd 
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Are  we  r^daced  back  again  to  that  savAge 
state  of  nature?— I  ask  you  the  question: 
You,  gentlemen,  know  well  what  the  answer 
is ;  bXit,  gentlemen,  are  we  to  say,  that  a  man 
who  holds  this  out  to  those  who  are  not  fur- 
nished with  the  means  of  giving  the  answer 
which  I  know  you,  and  every  gentleman  who 
bears  me  at  this  moment,  will  give,  is  dis- 
cussing a  question  }  Can  any  thing  add  to  his 
slander  upon  the  constitution,  and  upon  the 
separate  parts  of  the  government,  so  consti- 
tuted as  ours  is,  more  than  that  sweeping 
imputation  upon  the  whole  system  of  law 
that  binds  us  together — namely,  that  it  is  null 
and  void,  and  trait  there  is  in  reality  no  snch 
thing  to  be  found  > 

Gentlemen,  in  the  several  passages  which 
I  shall  read  to  you,  I  hnpute  this  toliim  also, 
that  he  uses  an  artifice  gross  to  those  who 
can  observe  it,  but  dangerous  in  the  extreme 
to  those  whose  minds  ]>erhaps  are  not  suffi- 
ciently cultivated  and  habituated  to  readmg, 
to  enable  them  to  discover  it:  the  artifice, 
in  order  to  create  disgust,  is  neither  more  nor 
less  than  this — ^it  is  stating  all  the  objections 
that  can  possibly  be  ur^ed  to  monarchy, 
separately  and  solely  considered,  and  to  pure 
and  simple  aristocracy ;  he  never  chooses  to 
say  a  single  syllable  with  respect  to  those  two 
as  combined  with  a  deniocracy,  forbearing 
also  to  state,  and  industriously  keeping  out 
of  the  way,  every  circumstance  that  regards 
that  worst  of  all  governments,  an  unisalanced 
democracy,  whicn  is  necessarily  pregnant 
with  a  democratical  tyranny.  This  is  the 
gcoi*^  artifice;  and  when  you  come  to  dis- 
sect the  book  in  the  carenil  manner  that  I 
hiixe  done,  I  believe  you  and  every  other 
reader  will  easily  detect  that  artifice. 

Gentlemen,  to  whom  arc  the  positions  that 
an*,  ooatained  in  this  book  addressed  ?  They 
arc  i(  <lres$ed,  gentlemen,  to  the  ignorant,  to 
the  cn'ditk>us,  to  the  desperate ;  to  the  des- 
perate nil  government  is  irksome  ;  nothing 
can  be  so  palatable  to  their  ears  as  the  com- 
fortable doctrine  that  there  is  neither  law  nor 
government  amonsst  us. 

The  ignorant  and  the  credulous,  we  all  know 
to  exist  m  all  countries ;  and  perhaps  exactly 
in  proportion  as  their  hearts  are  good  and 
simple,  are  they  an  easy  prey  to  the  crafly 
who  have  the  cruelty  to  deceive  them. 

Gentlemen,  in  judging  of  the  malignant 
intention  which  I  must  impute  to  this  author, 
you  will  be  pleased  to  take  into  yourconsi- 
deratbn  the  phrase  and  the  manner  as  well  as 
the  matter.  The  phrase  I  state  to  be  insi- 
dious and  artful,  the  manner  in  many  in- 
stances scofHng  and  contemptuous,  a  short 
-argument,  often  a  prevalent  one,  with  the 
ignorant  or  the  eredulous.  With  respect  to 
the  matter,  in  rov  conscience  I  call  it  treason, 
though  technically,  according  to  the  laws  of 
the  country,  it  is  not ;  for,  gentlemen,  balance 
the  inconvenience  to  society  of  that  which  is 
technically  treason, — and  in  this  country,  we 
must  not^  thank  God,  extend  iX,  but  keep  it 


within  its  most  narfow  and  circunsetibed  de* 
finition8,>^but  rcmsider  the  comparative  dif* 
ference  of  thfe  mischief  that  may  hiippen  from 
spreading  doctrines  of  this  sort,  and  that 
which  may  happen  from  any  treason  what« 
ever. 

In  the  case  of  the  utmost  decree  of  treason, 
even  perpetrating  the  death  of  a  prince  upon 
the  throne,  the  law  has  (bund  the  means  of 
supplying  thst  calamity  in  a  manner  that  may 
save  the  country  firom  any  permanent  injury. 
In  man^  periods  of  the  history  of  this  coun- 
try, which  you  may  easilv  recollect^  it  is  true 
tiiat  the  reign  of  a  good  prince  has  been  in* 
temipted  by  violence^ — a  great  evil ! — but  not 
so  great  as  this ;  the  chasm  is  fiUed  up  in* 
stantli^  by  the  constitution  of  this  country^y 
even  if  that  last  of  treasons  shoukl  be  oon»- 
Artted. 

But  where  is  the  power  npoo  earth  that 
can  fill  up  the  chasm  of  a  constitutioa  that 
has  been  growing^-not  for  seven  hundred 
years,  as  Mr.  Paine  would  have  you  beiieve, 
from  the  Norman  conquest — but  from  tim^ 
almost  eternal,-*-impossible  to  trace ;  that  hat 
been  growing,  as  appears  from  the  symptoma 
Julius  Capsar  observed  when  he  found  oar 
ancestors  nearly  savages  in  the  country,  from 
that  period  unUl  it  was  cansiunraatea  at  the 
Revolution,  and  shone  forth  in  all  its  spleo* 
dour? 

In  addition  to  this,  this  gentleman  thinks 
fit  even  to  impute  to  the  eiistence  of  that 
constitution^  such  as  I  have  described  it>  the 
very  evUs  tnseperable  from  human  society, 
or  even  froin  human  natare  itself:  all  these 
are  imputed  to  that  scandalous,  that  wicked, 
that  usurped  constitution  under  which  ^tfe, 
the  subjects  of  this  country,  have  hitherto 
mistakenly  conceived  that  we  lived  happy 
and  free. 

Gentlemen,  I  apprehend  it  to  be  no  vearj 
difficult  operation  or  the  hunum  Blind  to  die- 
tinguish  reasoning  and  well  meant  discnaaioQ 
frpm  a  detiberate  design  to  calumniale  the 
law  and  constitution  under  which  we  live, 
and  to  withdraw  men's  allegiance  from  that 
constitution;  it  is  the  operation  of  good 
sense:  it  is,  therefore,  no  difficult  operation 
for  a  Jurv  of  the  city  of  London :  therefiHe, 
you  will  be  pleased  to  observe  whether  the 
whole  of  this  book,  I  should  rather  say,  such 
part  as  I  am  at  present  at  liberty  ta  advert 
to,  is  not  of  this  description,  that  it  is  by  no 
means  calculated  to  discuss  and  to  convince^ 
but  to  per&rm  the  shorter  process  of  inflam- 
Biation ;  not  to  reason  upon  any  subject,  but 
to  dictate;  and,  gentlemen,  as  I  stated  to  you 
before,  to  dictate  in  such  a  manner,  axM  in 
such  phrase,  and  with  all  such  circumstances 
as  cannot,  in  my*  humble  apprehen^on,  leave 
the  most  remote  doubt  upon  yotir  minds  of 
what  was  passing  in.  the  heart  of  that  man 
who  ccmtpoeed  th^t  book. 

Gentlemen,  you  will  permit  me  now  to  say 
a  word  or  two  upon  those  passages  which  1 
hai^e  selected  to  you;  first  describing  a  Uttie 
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afe.  I  have  tiuNiglit  it 
modi  move^eoombig,  much  more  bcnefidal 
to  die  miMic,  tbtn  way  other  course  that  I 
ttoiiid  tale,  to  select  sis  or  seven,  and  no  more 
(■at  wishing  to  load  the  record  unnecessarily) 
pf  thoae  passages  that  go  lo  the  Tery  root  of 
our  constitution;  that  b  the  natureelthe  pas- 
sages which  I  faaTe  selected;  and,  gentlemen, 
the  irst  of  them  is  in  page  SI,  where  you  will 
Jbd  this  doctrine : 

**  All  hereditary  government  is  in  its  n»- 
tore  ^nanny.  An  heritable  crown,  or  an 
lieritable  throne,  or  by  what  other  fiuidfid 
name  such  things  asay  be  called,  have  no 
«Uier  significant  explanation  than  that  man- 
Jund  are  heritable  property.  To  inherit  m 
guweimnent  is  to  inherit  the  people,  as  if  they 
.wore  flocks  and  herds." 

Now,  gentlemen,  what  is  the  tendency  of 
-thb  passage—^  All  hereditaiy  government  is 
in  its  nature  tyranny'7  So  tluit  no  qualifica* 
tion  whatever,  not  even  th^  subordination  to 
the  b.w  of  the  country,  which  is  the  only  pa- 
lamount  thing  that  we  know  of  in  this  coun- 
tiy,  can  take  it  out  of  the  description  of  ty- 
lanny;  the  regal  office  bnng  neither  more 
Bor  lees  than  m  tnist  eiecuted  Ibr  the  subjects 
«f  this  country ;  the  person  who  fills  the  regal 
office  bang  understood,  in  this  country,  to  be 
neither  more  nor  less  than  tbe  chief  executive 
aaagistrate  heading  the  whole  gradation  of 
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But  without  any  qualification  he  stales  it 
mmdly,  that  under  all  circumstances  what- 
ever, hereditary  government  must  in  its  na- 
toie  be  tyranny :  what  is  that  but  to  hold  out 
to  the  people  of  this  country  that  they  are 
sought  but  slaves?  To  be  sure,  if  they  are 
fiving  under  a  tyranny,  it  is  impossible  to 
ihaw  any  other  consequence. 

This  is  one  of  those  short  propositions  that 
are  crammed  down  the  throat  of  every  man 
itmt  is  accessible  to  their  arts  in  this  country; 
this  is  one  of  those  propositions,  which,  if 
be  believes,  must  have  the  due  effect  upon 
Ms  mind,  of  saying,  the  case  is  come  when 
I  understand  I  am  oppressed;  I  can  bear  it 
so  longer. 

^  An  heritable  crown''— Ours  is  an  herita- 
ble crown,  and  therefore  it  is  comprehended 
in  this  dogma — ^  Or  by  what  other  fanciful 
«]iune  sucn  things  may  be  called*' — Is  that 
^acussion  }  Contemptuous,  vilifying,  and  de- 
pading  ezpesaons  of  that  sort  are  applied 
to  that  which  we  are  accustomed  to  look  to 
with  reverence,  namely,  the  representation  of 
Ae  whole  body  of  magistracy  and  of  the  law— • 
**  have  no  other  significant  explanation  than 
that  mankind  are  Writable  property.  To  in- 
herit a  government  is  to  inherit  the  people,  as 
if  they  were  flocks  and  herds.'' 

Why,  gentlemen^  aie  the  people  of  £ng- 
hmA  to  be  told,  without,  fivthei*  eeremony, 
llbfX  they  are  inherited  by  a  kin^  of  this  ccyun- 
try,  and  that  they  are  precisely  m  the  case  of 
mopp  and  oxen  ?  I  leave  you  to  judee,  if  such 
eontemptiMe>  and  aboflUoaUe  false- 


hoo4  is  dettveied  out  in  biU  and  aeraps  of  thi« 
sort,  whether  that  does  not  call  ttloud  fiif 
punishment? 

Gentlemen,  only  look  at  the  truth;  thei 
converse  is  orectly  the  case.  The  kins  at 
this  country  inherits  an  office  under  the  law; 
he  does  not  inherit  persons ;  we  are  not  in  a 
state  of  villenage :  tne  direct  reverse  to  what 
is  here  pobted  out  is  the  truth  of  the  mattei^ 
the  king  inherits  an  office,  but  as  to  any  inh 
heritance  of  his  people,  none,  you  know,  b^ 
k>ngs  to  him,  and  I  amashamed  to  say  anj 
thms  more  upon  it. 

The  next  is  in  page  47,  m  wliich  this  nu» 
is  speakine  of  the  Congress  at  Philadelphia 
in  1787,  which  was  held  because  the  govern^ 
ment  of  tftmt  country  was  found  to  be  ex«' 
tiemely  defective  as  at  first  established. 

**  This  convention  met  at  Philadelphia,  in 
May  1787,  of  which  general  Washington  wa» 
elected  president ;  he  was  not  at  that  tim» 
connected  with  any  of  the  state-governmenlt 
or  with  Congress.  He  delivered  up  his  comr 
mission  whcai  the  war  ended,  and  since  thea 
had  lived  a  private  citizen. 

**  The  convention  went  decptyinto  all  the 
subiects,  and  having,  afWr  a  variety  of  debate 
and  investigation,  i^eed  among  theraselveir 
upon  the  several  parts  of  a  federal  constitu^ 
tion,  the  next  <}iiestion  was  th^  manner  off 
giving  it  authority  and  practice.'' 

What  is  the  conclusion  of  that?— They  cen- 
tainly  agreed  upon  an  appointment  of  their 
federal  constitution  in  1787.  I  should  have 
thought  that  a  man,  meaning  nothing  more 
than  nistory,  Would  have  been  very  well  con- 
tentxid  to  have  stated  what  actualW  did 
happen  upon  that  occasion ;  but,  in  order  U> 
discuss  (as  possibly  it  may  be  called)  some>> 
tluns  that  formerly  did  pass  in  this  country^ 
be  chose  to  do  it  in  these  inflaming  and  con- 
temptuous terms ; 

**  For  this  purpose  they  did  not,  like  a. 
cabal  of  courtiers,  send  for  a  Dutch  Stadia 
hoMer  or  a  German  Elector;  but  they  re- 
ferred the  whole  matter  to  the  sense  and  in* 
terest  of  the  country." 

Here  again  the  Revolution  and  the  Act  of 
Settlement  stare  us  in  the  faee,  as  if  the  in- 
terest and  the  sense  of  the  country  were  \u 
no  way  consulted ;  but,  on  the  contrary,  it 
was  nothing  more  than  a  mere  cabal  of  cour- 
tiers.— ^Whether  that  is  or  is  not  to  be  en- 
dured in  this  country,  your  verdict  will  show; 
but,  in  order  to  show  you  how  totally  ui^ 
necessary  this  passage  was,  except  tor  the  dfr> 
liberate  purpose  of  calumny;  ir  this  passage 
had  been  leh  out,  the  narration  would  have 
been  <|mte  perf<^t.  I  will  read  three  or  four 
lines  just  to  show  how  perfect  it  would  have 
been  :-•<'  The  next  question  was  about  the 
manner  of  eiving  it  authority  and  practice.'' 
The  passage  l>eyond  that  which  I  call  a  libel, 
— ^  They  first  directed  that  the  proposed  con- 
stitution should  be  published ;  secondly,  that 
each  state  should  elect  a  convention,  tor  the 
purpose.of  taking  H  into  consideration^  apd 
*     2  C       - 
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•f  ratifyiog  or  it^ecUng  h;''  and  so  the  story 
eoes  on — but;  in  order  to  explain  what  I  mean 
by  a  dogma  thrust  in,  I  call  vour  attention 
to  this,  as  one  of  those  which  oas  no  earthly 
connexion  with  the  subject  be  was  then  speak- 
ingof. 

Does  not  this  passaee  stand  insulated  be- 
tween tiie  two  parts  of  the  connected  story, 
officiously  and  designedly  thrust  in  for  the 
purposes  of  mischief?  Gentlemen,  the  arti- 
noc  of  that  book  consists  also  in  this :  the 
dii£»ent  wicked  passages  that  are  meant  to 
do  mischief  in  this  country,  are  spread 
throughout  it,  and  stuck  in  here  and  there, 
in  A  manner,  that,  in  order  to  see  the  whole 
malignity  of  it,  it  is  necessary  to  have  a  re- 
collection of  several  preceding  passages;  but 
tlicse  passages,  when  brought  together,  mani- 
lesUy  show  the  full  design  of  the  writer,  and 
therefore  extracts  of  it  may  be  made  to  con- 
tain tke  whole  marrow ;  and  at  the  same  time 
that  each  passage,  taken  by  itself,  will  do 
.ftiischief  enough,  any  man  reading  them  to- 
gether, will  see  that  mischief  come  out  much 
clearer  than  by  a  mere  transient  reading. 

The  nejLt  passage  I  have  to  observe  upon  is 
in  page  5^,  and  in  page  52  he  is  pleased  to 
Cypress  hunself  in  this  manner:  he  says, 

*<  The  history  of  the  Edwards  and  the 
'Henries,  and  up  to  the  commencement  of 
the  Stuarts,  exhibits  as  many  instances  of 
tyranny  as  could  be  acted  within  the  limits 
to  which  the  nation  had  restricted  it;  the 
Stuarts  endeavoured  to  pass  those  limits,  and 
their  fate  is  well  known.  In  all  these  in- 
stances we  see  nothing  of  a  constitution,  but 
only  of  restrictions  on  assunoed  power." 

Til  en,  gentlemen,  from  the  reign  of  tlie 
Edwards  and  tiie  Henries  down  to  the  Revo- 
lution, it  was  a  regular  progression  of  tyranny, 
j2Qt  a  progression  of  liberty,  but  of  tyranny, 
till  the  Stuarts  stepped  a  little  beyond  the 
line  in  the  gradation  that  was  going  forwards, 
and  that  l^o;ot  a  necessity  for  a  revolution ; 
but  of  the  Edwards  I  sliouid  have  thought,  at 
least,  he  might  have  spared  the  great  founder 
of  our  jurisprudence,  king  Edward  the  First, 
beside  many  other  princes,  the  glory  and  the 
boast  of  this  country,  and  many  of  them  re- 
{;arders  of  its  freedom  and  constitution ;  but 
mstead  of  that,  this  author  would  have  the 
people  of  tliis  country  believe,  that  up  to  that 
time  it  was  a  progressive  tyranny,  and  that 
there  was  nothing  of  a  constitution,  only  re- 
strictions on  assumed  power ; — so  that  all  the 
P|0wer  that  existed  at  that  time  was  assump- 
tion and  usurpation. 

He  thus<  proceeds :  ^  After  this,  another 
William,  descended  from  the  same  stock,  and 
iGilaiming  from  the  same  origin,  gained  pos- 
session; and  of  the  two  evils,  James  aikl 
William,  the  nation  preferred  what  it  thought 
the  least,**— so  that  the  deliverance  of  uiis 
aountry  by  the  prince  of  Orange  was  an  evil, 
Vut  the  least  oif  the  two,— *<  since  from  cu-- 
eumstanccs  it  must  take  one.  The  Act  called 
t|e  Wl  of  Rights  ^oies  beie  into  view. 
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What  is  ft  but  a  baij^  whidi  the  parts  df 
the  government  made  with  each  other  to  di- 
vide powers,  profits,  and  privileges  ?  You  ^aH 
have  so  much,  and  I  will  have  the  rest.  And 
with  respect  to  tlie  nation,  it  said.  For  yoar 
share  you  shall  iiave  the  right  of  petitioning. 
This  being  the  case,  the  Bill  of  Rights  is 
more  properly  a  Bill  of  Wrongs  and  of  ImulK 
As  to  what  IS  called  the  Convention  Parlia- 
ment, it  was  a  thing  tiiat  made  itself,  and  them 
made  tl^e  authority  by  which  it  acted ;  a  few 
persons  got  together,  and  called  themselves  b^ 
that  name ;  several  of  them  liad  never  beea 
elected,  and  none  of  them  for  the  purpose. 

^'  From  the  time  of  William'  a  species  of 
government  arose,  issuing  out  of  this  coali- 
tion Bill  of  Rights,  and  more  so  since  the 
corruption  introduced  at  the  Hanover  suok 
cession  by  the  agency  of  Walpole,  that  can 
be  described  by  no  other  name  than  a  d^ 
poiic  legislation.'' 

Now,  Gentlemen,  this  is  the  description 
that  this  man  holds  out  of  that  on  which  vest 
the  property,  the  lives  and  liberties,  and  the 
privileges  of  the  people  of  this  country.  I 
wonder  to  God,  ^nilemen,  that  any  British 
num  (for  such  this  man  certainly  was^andk 
still  is)  coukl  utter  such  a  sentence,  and  that, 
to  use  the  laaguaige  of  our  own  poet,  whea 
he  spoke  these  words, ''  A  Bill  of  Wrongs,  a 
Bill  of  Insult;*  they  did  not  <  stick  in  his 
throat.*  What  is  that  Bill  of  Rights?  It 
can  never  be  too  often  read.  I  will  make  no 
comment  upon  it,  because  your  own  heads  and 
hearts  will  make  that  comment.  You  have 
a  Dosterity  to  look  to.  Are  desperate  ruffians, 
wno  are  to  be  found  in  every  coimtry,  thus 
to  attack  the  unalienable  rights  and  privileees 
which  are  to  desceud  undmiinished  to  that 
posterity  ? 

Arc  you  not  to  take  care  that  this  shall  be 
sacred  to  your  posterity  ?  Is  it  not  a  trust  in 
your  hands?  It  is  a  trust  in  your  hands  as 
much  as  the  execution  of  the  law  is  a  trust 
in  the  hands  of  the  .crown;  each  has  ila 
guardians  in  this  community,  but  you  are  the 
guardians  of  the  Bills  of  Rights  : 

Gentlemen,  it  is  this,  '<  ThaX  the  pretended 
power  of  suspending  of  laws,  or  the  execution 
of  laws,  by  regal  authority,  without  consent 
of  parliament  is  illegal. 

^'  That  the  pretended  power  of  dispensing 
with  laws,  or  the  execution  of  laws,  by  the 
regal  authority,  as  it  hath  been  assmsed  and 
exercised  of  late,  is  illegal.*' 

That  is,  the  law  is  above  all. 

"  That  levying  money  for,  or  to  the  use  of, 
the  crown,  by  pretence  of  prer^ative,  with- 
out grant  of  Parliament,  for  longer  time,  or 
in  other  manner  than  the  same  is  or  shall 
be  granted,  is  illegal.  , 

^  That  it  is  the  right  of  the  subjects  to 
petition  the  king ;  and  aU  commltmeBts  and 
prosecutions  for  such  petitions  are  illegal.** 

All  that  you  get  by  the  Bill  of  Rights,  ae^ 
cording  to  this  man*s  doctrine,  is,  that  the 
Commons  of  this  oountry  hvre  the  light  of 
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petitiooiBg^.  We  all  knoir  this  alhidcs  to  the 
case  of  vSb  sei^en  hishops  ;*  that  was  a  gross 
violation  of  the  rights  of  those  subjects  of 
this  country ;  therefore  he  states  lalsely  and 
maikiously,  according  to  the  language  of  the 
kiibrmatioOy  which  is  perfectly  correct  m  the 
(J  present  case,  that  the  whole  tlmt  was  ob- 
tained by  the  subjects  of  this  countiy  was  the 
Kght  of  petitioning ;  whereas  it  is  declared  to 
be  their  unalterable  right,  and  ever  to  have 
been  so,  and  adverts,  as  I  before  stated,  to  a 
gross  violation  of  it  in  a  recent  case. 

**  That'the  raising  or  keeping  a  standing 
army  within  the  kingdom  in  time  of  peace, 
unless  it  be  with  consent  of  Parliament,  is 
against  law.*' 

^  That  the  subjects,  which  are  Protestants 
Hiav  have  arms  for  their  defence,  suitable  to 
their  conditions,  and  as  allowed  by  law.'' 

^  That  elections  of  members  of  parliament 
«ught  to  be  free.'' 

^  That  the  freedom  of  speech,  and  debates 
or  proceedings  in  Parliament,  ought  not  to 
be  impeached,  or  questioned,  ia  any  court  or 
place  out  of  Parliament." 

^  That  excessive  bail  ought  not  to  be  re- 
quired, nor  excessive  fines  imposed,  nor  cruel 
dnd  unusual  punishments  inflicted/' 
.  **  That  jurors  ought  to  be  dul^  impannelled 
and  returned;  and  jurors  which  pass  upon 
ttien  in  trials  for  high  tjreason  ought  to  be 
fieeholders." 

^  That  all  grants  and  promises  of  fines 
and  forfeitures  of  particular  persons,  before 
conviction,  are  illeeal  and  void." 

'^'  And  that  for  the  redress  of  all  grievances, 
and  for  the  amending,  strengthening,  and 
vreserving  of-  the  laws,  parliaments  ought  to 
oe  held  frequently .'' 

Farther,  gentlemen,  this  Bill  goes  .on  to 
say,  **  For  the  ratifying,  confirming,  and 
establishiQg  the  said  declaration,  and  the 
articles,  clauses,  matters,  and  things  therein 
contained,  by  the  force  of  a  law  m^c  in  due 
&rm,  by  authority  of  parliament,  do  pray  it 
may  be  declared  and  enacted,  that  all  and 
sin^dar  the  rights  and  liberties  asserted  and< 
claimed  in  the  said  declaraUon  are  the  true, 
ancient,  and  indubitable  rights  and  liberties 
of  the  people  of  this  kingdom,  and  so  shall 
be  esteemea,  allowed,  adjudged,  deemed,  and 
teken  to  be ;  and  that  all  and  every  the  par- 
ticulars aforesaid  shall  be  firmly  and  strictly 
holden  and  observed,  as  thev  are  exprtssed 
in  the  said  declaration ;  and  all  officers  and 
ministers  whatsoever  sliall  serve  their  ma« 
jesties  and  their  successors,  according  to  the 
same  in  all  times  to  come." 
.  Such,  gentlemen,  is  the  Bill  of  Wrongs 
and  of  Insult.  I  shall  not  profane  it  by  say- 
ing one  more  word  upon  it. 
,  Now,  gentlemen,  I  would  ask  you,  whether 
what  is  said  by  this  man  be  reasoning  or 
discussion ;  or  whether  it  is  nothing  else  but 
Reception,  and  tliat  deception  consisting  of  a 

•  See  they  cas^,  Vol.  XII.  p.  183, 
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{  most  abonunable  and  conplete  soppressionrt 
la  there  a  word  of  this  act  quoted  r  Has  the 
poor  mechanic,  to  whom  this  passage  is  ad- 
dressed, who  is  told  that  he  has  been  wronsed 
and  insulted  at  the  revolution,  hds  he  tnis 
statute  by  him  to  reafl }  Would  it  not  have 
been  fair,  at  least  to  have  stated  what  it  was  } 
But  instead  of  that,  unsight  unseen  (to  use 
a  very  vulgar  expres^on),  this  proposition  is 
tendered  to  the  very  lowest  man  in  this 
country,  namely,  that  the  Bill  of  Rights  is  a 
Bill  of  Wrongs  and  of  Insult. 

Pass  we  then  on  to  another :  if  you  will 
please  to  make  a  memorandum  of  psfe  50, 
you  will  find  that  in  the  same  spirit,  ana  with 
the  same  design,  this  man  tells  you  that-^ 
"  The  intention  of  the  government  of  Eng- 
land,** here  comes  in  another  contemptuous 
expression ''  (for  I  father  choose  to  call  it  by 
this  name  than  the  English  govemmentK 
appears,  since  its  political  connexion  with 
Germany,  to  have  been  so  x:ompletely  en- 
erossed  and  absorbed  by  foreign  affairs,  and 
ti)e  means  of  raising  taxes,  that  it  seems  to 
exist  for  no  other  purposes." 

I'he  government  of  the  country  then  does 
not  exist  for  the  purpose  of  preserving  our 
lives  and  properties;  but  the  eovernment, 
I  mean  the  constitution  of  the  country. 
King,  Lords,  and  Commons,  exists  for  no 
purpose  but  to  be  the  instruments  of  raising 
taxes.  To  enter  into  any  discussion  of  that, 
is  taking  up  your  time  unnecessarily — I  only 
bee  to  draw  your  attention  to  the  dogmatical 
and  cavalier  manner  in  which  these  tilings 
are  asserted;  further,  he  says — *'  Domestic 
concerns  are  neglected ;  and  with  respect  to 
regular  law^  there  is  scarcely  such  a  tbing." 

I  stand  m  the  city  of  London ;  I  am  ad« 
dressing  myself  to  gentlemen  eminent  in  that 
city :  wnether  the  legislature,  since  the  Ro* 
volution,  has«  or  has  not,  adverted  to  do- 
mestic concerns,  I  think  I  may  appeal  to  the 
growing  prosperity  of  this  cuuntry,  from  the 
moment  that  the  nightmare  has  been  taken 
off  its  stomach,  which  pressed  upon  it  up  to 
that  moment. 

We  then  proceed  to  page  63,  where,  after 
the  whole  constitution  of  this  country  has 
been  thus  treated  in  gross,  he  proceeds  a 
little  to  dissect  and  consider  the  component 
parts  of  that  constitution ;  and  ia  page  63, 
in  a  do^ma,  we  have  this : 

"  With  respect  to  the  two  Houses  of  which 
the  English  Parliament  is  composed,  they 
appear  to  be  effectually  influenced  into  one; 
and,  as  a  legblature,  to  have  no  temper  of 
its  own.  Tne  minister,  whoever  he  at  any 
time  may  be,  touches  it,  as  with  an  opium 
wand,  and  it  sleeps  obedience." 

Now,  gentlemen,  here  is  another  dogma 
without  a  single  fact,  without  a  single  argu- 
ment; but  it  is  held  out  to  the  siibjects  of 
this  country,  that  there  is  no  energy  or  acti- 
vity in  either  the  aristocratical  or  democratical 
parts  of  this  constitution,  but  tliat  they  are 
asleep;  and  you  might  just  as  well  liave  sta- 
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toes  there;  it  is  not  merely  said  that  It  is  so 
now  but  it  is  IB  the  nature  of  things^  says  he^ 
that  it  should  be  so. 

**  But  if  we  look  at  the  disltiACt  abilities  of 
the  two  Houses,  the  difference  will  appear  so 
great  as  to  show  the  inconsistency  of  placing 
|)ower  where  there  can  be  no  certsunty  of  the 
judgment  to  use  it.— Wretched  as  the  state 
of  representation  is  in  England,  it  is  manhood 
compared  with  what  is  called  the  House  of 
Loras ;  and  so  little  is  this  nick-named  House 
regarded,  that  the  people  scarcely  inquire  at 
anv  time  what  it  is  doing.  It  appears  also 
to  be  most  under  influence,  and  the  furthest 
femoved  from  the  general  interest  of  the  na- 
tion." 

Now,  gentlemen,  this  is  again  speaking  in 
<bis  man's  contemptuous  manner,  at  the  ex- 
|>ense  of  the  aristocratical  part  of  our  constitu- 
tion of  gorernment;  an  essentially  beneficial 
part,  whose  great  and  permanent  interest  in  the 
country  renders  it  a  firm  barrier  against  any 
encroachment.  I  am  not  to  suppose  that  you 
«h>  so  ignorant  of  the  history  of  yoin*  countrj', 
as  not  to  know  the  great  and  brilliant  cha- 
tacters  that  have  sat  in  that  House.  No 
particular  period  of  time  is  alluded  to  in  this 
fNusage.  He  surely  cannot  mean  the  present 
time;  but  I  conceive  he  speaks  of  M  times, 
•nd  that  from  the  very  nature  of  our  govem- 
inent  it  must  everlastingly  be  so.  Slander 
upon  that  very  great  and  illustrious  part  of 
the  legislature  (untrue  at  any  period),  written 
in  this  scurrilous  and  contemptuos  manner, 
fe  distinguished  greatly  indeed  from  any 
sober  discussion  of,  whether  an  aristocratical 
part  «f  government  is  a  good  or  had  thing, 
and  is  calculated  only  to  mislead  and  in- 
flame. 

If  vou  look  next  to  page  lOT,  there  you 
will  find  that  two  of  the  component  parts  of 
the  legislature  having  been  thus  disposed  of, 
we  come  up  to  the  throne  itself,  and  this  man 
■ays  very  truly  of  himself: 

"  Having  thus  glanced  at  some  of  the  de- 
fects of  the  two  Houses  of  Pariiament,  I  pro- 
ceed to  what  is  called  the  crown,  upon  which 
I  shall  be  very  concise : 

^  It  signifies  a  nominal  office  of  a  million 
a  year,  the  business  of  which  consists  in  re- 
ceiving the  money;  whether  the  person  be 
wise  or  foolish,  sane  or  insane,  a  native  or  a 
foreigner,  matters  not.  Every  minister  acts 
upon  the  same  idea  that  Mr.  Burke  writes ; 
namely,  that  the  people  must  be  hoodwinked, 
and  held  in  superstitious  iterance  by  some 
bugbear  or  other;  and  what  is  called  the 
crown  answers  this  purpose,  and  therefore  it 
answers  all  the  purposes  to  be  expected  fi^m 
it — This  is  more  than  can  be  said  of  the 
other  two  branches. 

"The  hazard  to  which  this  office  is  ex- 
posed in  all  countries,"  including  this  among 
the  rest,  *'  is  not  from  any  thmg  that  can 
bappen  to  the  man,  but  from  what  may  hap- 
pen to  the  nation^tbe  danger  of  its  coming 
to  its  senses.** 
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Then,  gentlemen,  we  have  b^en  tnaane  for 
these  seven  or  eight  hundred  years :  and  I 
shall  just  dismiss  this  with  this  obsermtton^ 
thai  tnis  insanity  having  subsisted  so  long, 
I  trus^in  God  that  it  is  incurable. 

In  page  116,  you  have  thb  note-*-^  I  hsfi- 
penea  to  be  In  England  at  the  celebration  of 
the  centeuai^  of  the  Revolution  of  1688.  The 
characters  of  William  and  Mary  have  always 
appeared  to  me  detestable;  the  one  seeking 
to  destroy  his  uncle,  and  the  other  her  father, 
to  get  possession  of  power  themselves :  yet. 
asUie  nation  was  disposed  to  think  somethmg 
of  that  event,  I  felt  ht|rt  at  seeing  it  ascribo 
the  whole  reputation  of  it  to  a  man  who  had 
undertaken  it  as  a  job,  and  who,  be»des 
what  he  otherwise  got,  charged  six  hundred 
thousand  pounds  for  the  expense  of  the  little 
fleet  that  brought  htm  from  Holland. — George 
the  First  acted  the  same  close-fisted  part  as 
William  had  done,  and  bought  the  ducb^  of 
Bremen  with  the  money  he  got  firom  Eue- 
land,  two  hundred  and  tfky  thousand  poupos* 
over  and  above  his  pay  as  king ;  and  navins 
thus  purchased  it  at  the  expense  of  Enebno^ 
added  it  to  his  Hanoverian  dominions  ror  his 
own  private  profit. — In  fact,  every  natk>n  that 
does  not  govern  itself,  is  governed  as  a  job. 
England  nas  been  the  prey  of  jobs  ever  since 
the  Revolution.'' 

Then,  gentlemen,  what  he  calls  a  nation* 
eoveming  itself  is  something  extremely  dil^ 
rerent  firom  a  nation  having  consented  fironx 
time  immemorial  to  be  governed  by  a  demo- 
cracy, an  aristocracy,  and  an  hereditary  exe- 
cutive supreme  magbtrate;  and  moreover,  by 
a  law  paramount,  which  all  are  bound  to  obey  s 
he  conceives,  I  say,  that  sort  of  government 
not  to  be  a  government  of  the  people  them* 
selves,  b^t  he  denominates  that  sort  of  govern- 
ment a  iob,  and  not  a  government. 

Gentlemen,  such  are  the  passages  whkh  Z 
have  selected  to  you,  as  those  &at  disclose 
the  most  offensive  doctrines  in  the  book ;  that 
is,  such  as  go  fundamentally  to  the  overturn^ 
ing  the  government  of  this  country.  I  b^ 
piSdon^I  have  omitted  one  whkh  contains 
more  of  direct  invitation  than  any  things  I 
have  yet  stated.  It  is  in  pa^e  161 ;  it  is  said, 
**  the  fraud,  hypocrisy,  and  imposition  of  go- 
vernments are  now  beginning  to  be  too  well 
understood  to  promise  them  any  long  careen 
The  farce  of  monarchy  and  aristrocracy  in  alf 
countries  is  following  that  of  chivalry,  and 
Mr.  Burke  is  dressing  for  the  funeral — let  it 
then  pass  quietly  to  the  tomb  of  ^1  other 
follies,  and  the  mourner  be  comforted.  I^ 
time  is  not  very  distant  when  England  will 
laugh  at  herself  for  sendine  to  HoUand,  Ha- 
nover, Zell,  or  Brunswick,  for  men,  at  the 
expense  of  a  million  a  year,  who  understood 
neither  her  laws,  her  language,  nor  her  inte- 
rest, and  whose  capacities  would  scarcely  have 
fitted  them  for  the  office  of  parish  constable."^ 

This  is  said  of  William  the  Third— this  is 
said  of  two  very  illostrious  princes  of  the 
Qoose  of  Bninswick^  Geoiiss  ttae  first  and 
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Seecmdy  and  eitends  to  the  preaeDt  sovereign 
upon  the  threoe. 

'^  If  ^vernment  could  be  trusted  to  sach 
bftiidSy  It  must  be  some  easy  and  simple  thing 
indeed ;  and  materials  fit  for  all  the  purposes 
may  be  found  in  every  town  and  village  in 
Sngland." 

The  policy  of  the  constitution  of  this  coun- 
try has  ever  avoided,  excepting  when  driven 
to  it  by  melancholy  necessity,  to  cbsturb  the 
hereditary  succession  to  the  throne;  and  it 
has  wisely  -thought  it  more  fitting  to  pursue 
that  system,  even  though  a  foreigner  should 
be  seated  on  the  throne  of  these  realms,  than 
to  break  through  it. — ^Tbis  would  insinuate 
that  the  necessary  defects  of  an  hereditary 
monarchy  are  such  as  outweigh  the  advan- 
tages attending  that  which  I  have  stated.  Is 
that  so  ?  I  would  ask  any  man  who  hears  me, 
in  point  of  history,  whether  it  is  not  the  per- 
manent defect  of  elective  monarchies,  that  the 
sovereigns  are  seldom  men  of  any  considera^ 
tiott,  and  for  aa  obvious  reason ;  most  fre- 
<|iieDtly  it  has  happened,  that  turbulent  fkc- 
tiona,  after  having  desolated  their  country, 
one  of  them  (it  has  so  happened,  at  least  m 
most  instances  as  far  as  my  recollection  goes) 
sets  up  a  tool  whom  the  successful  faction 
can  themselves  govern  at  pleasure.— Often 
has  it  happened  that  such  factions,  when 
a  cml  war  arises,  which  must  almost  neces- 
sartiy  be  the  case  in  elective  moqarchies,  not 
choosing  to  come  to  the  conclusion  of  an 
armed  contest,  have  chosen  a  very  weak 
person,  each  in  hope  of  strengthening  his 
party  by  the  time  the  periodical  civil  war 
shoold  come  round.  I  believe,  upon  exami- 
nation,  this  will  be  found  to  be  generally  the 
case,  and  to  have  prevailed  in  elective  monar- 
chies to  a  greater  degree  than  any  inconve- 
niences that  ma^  have  ever  arisen  from  the 
natural  infirmities  of  princes  who  succeeded 
to  their  thrones  by  hereditary  right,  in  the 
constitution  of  Gfeat  Britain;  for  to  that,  this 
manaHudes. 

Has  he  stated  with  any  sort  of  fiiimess,  or 
has  he  at  all  stated  or  adverted  to  the  many, 
many  remedies  we  have  for  any  defect  of  that 
sort  ?  Has  he  stated  the  numerous  councils  of 
a  king?  His  council  of  parliament — ^his  coun- 
cil of  nis  judges  in  matters  of  law— his  privy 
council }  Has  he  stated  the  responsibility  of 
all  those  councils ;  some  in  point  of  character, 
some  of  personal  responubihty .  Has  he  stated 
the  respcmsibility  of  those  immediate  servants 
who  conduct  his  executive  government?  Has 
he  stated  the  appointment  of  regents?  Has 
he  stated  all  this,  which  is  indispensably  ne- 
ceesary  towards  a  fair  and  honest  discussion 
(which  this  book  will  possibly  be  called)  of 
this  point  of  his  insuperable  objection  to 
hereditary  monarchy?  (Jan  this  be  called  any 
ether  than  gross  suppression  and  wilful  mis- 
statement, to  rabe  discontent  in  half>informed 
minds? 

There  does  come  across  my  mind  at  thb 
aomeni^  unquostiasablyi  txsn  IBustneas  ex- 


ceplk)n  to  that  doctrine  I  have  stated,  of  men 
not  the  most  capable  of  government  having 
in  general  been  chosen  in  the  case  of  elective 
monarchies;  and  that  is  a  man  whom  no 
indignities,  no  misfortunes,  no  disappoint* 
ments,  no  civil  commotions,  no  provocations, 
ever  focced  from  the  full  and  steady  possession 
of  a  strong  mind,  which  has  always  risen 
with  elasticity  under  all  the  pressures  that  I 
have  stated ;  and  he,  though  not  in  one  sense 
of  that  word  a  great  prince,  yet  is  certainly  n 

Seat  man,  who  will  go  down  as  such  to  the 
test  posterity :  I  mean  the  king  of  Poland, 
Don't  imagine,  gentlemen,  that  my  adverting 
to  this  illustrious  character  is  useless.  Eveiy 
gentleman  who  hears  me,  knows  he  had  n 
considerable  part  of  his  matured  education  in 
this  country.  Here  he  familiarized  himaelf 
with  the  constitution  of  this  country.  Here 
he  became  informed  of  the  provisions  of  what 
this  man  calls  the  Bill  of  Wrongs  and  Insults, 
wiUiout  disparagement  to  him,  for  I  believe 
him  to  be  a  just  and  wise  prince,  of  great 
natural  faculties.  Here  it  was  that  he  saw, 
and  could  alone  learn  how  the  regal  govern- 
ment  of  a  firee  people  was  conduct^,  and  that 
under  a  prince  of  tne  House  of  Brunswick. 

Gentlemen,  having  stated  thus  much  to 
you,  I  will  now,  for  want  of  suitable  expre»« 
sions  (for  mine  are  very  feeble),  borrow  froni 
another:  I  certainly  have  formed  an  opinion 
u|>on  this  subject  precisely  similar ;  to  oeliver 
it  in  plain  words  would  exhaust  the  utmost  of 
my  powers,  but  I  will  borrow  the  words  of  a 
very  able  writer  who  has  most  properly,  for 
fe9j:  some  ill  impression  should  be  made  by 
this  book  on  the  weaker  part  of  mankind  in 
America,  eiven  an  answer  to  this  book  of  Mr. 
Paine.  That  distinguished  gentleman,  I  have 
reason  to  believe,  though  not  the  chief  roa* 
gistrate  in  that  country,  is  the  second  in  the 
executive  government  of  it;  that  is,  he  is 
second  in  tne  exercise  of  the  regal  part  of  the 
government  of  that  country.  He  takes  care 
to  confute  accuratel)r  what  Mr.  Paine  sa^ra 
with  respect  to  America;  buL  borrowing  lus 
words,  I  beg  to  be  understood,  that  this  is  mv 
opinion  of  the  work  before  you,  and  whicn 
I  humbly  ofier  for  your  consideration  and 
adoption.  He  says,  **  His  intention  appears 
evidently  to  be,  to  convince  the  people  of 
Great  Britain,  that  they  have  neither  hberty 
nor  a  constitution :  that  their  only  possible 
means  to  produce  those  blessings  to  them* 
selves,  is  to  topple  down  headlong  their  pre« 
sent  government,  and  follow  implicitly  the 
example  of  the  French.** 

Gentlemen,  the  next  passace,  whkh  I  bee 
to  be  understood  as  mine  (1  wish  I  coula 
express  it  as  well  myselO?  i*  this : — *^  Mr. 
Paine,  in  reply,  cuts  the  Goralan  knot  at  once, 
dechures  the  parliament  of  1688  to  have  been 
(k>yrnright  usurpers,  censures  them  for  having 
unwisely  sent  to  Holland  for  a  king;^  denies 
the  existence  of  a  British  constitution,  and 
invites  the  people  of  England  to  overturn 
their  preset^  goveromenti  and  to  erect  lOflNr 
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iher  upon  the  -broftd  basis  of  zmtioDal  sove- 
reignty and  government  by  represeatation. 
As  Mr.  Paine  has  departed  alu^ther  ^m 
;^he  principles  of  the  Revoiution,  and  has  torn 
up  by  the  roots  all  reasoning  from  the  British 
constitution,  by  the  denial  of  its  existence,  it 
becomes  necessary  to  examine  his  work  upon 
tlie  grounds  which  he  has  chosen  to  assume. 
If  we  judge  of  the  production  from  its  apparent 
tendency,  we  may  call  it  an  address  to  the 
English  nation,  attempting  to  prove  Uiat  they 
have  a  right  to  form  a  new  constitution ;  that 
it  is  expc^ent  for  them  immediately  to  exer- 
cise itbaX  right,  and  that  in  the  formation  of 
ih'isr  constitution  they  can  do  no  better  than 
to  imitate  the  model  set  before  tliem  hy  the 
French  national  assembly.  However  imme- 
thodical  his  production  is,  I  believe  the  whole 
of  its  argumentative  part  may  be  referred  to 
these  tb^ee  points-,  if  the  subject  were  to 
affect  only  the  British  naUon,  we  might  leave 
them  to  reason  and  act  for  themselves ;  but 
these  are  .concerns  equally  important  to  all 
nMUikind;  and  ^e  citizens  of  America  are 
called  upon,  £rom  high  authority"  (he  alludes 
to  a  gentleman  in  a  high  situation  in  that 
country,  wh.o  has  publishedan  opinion  of  this 
|)ook),  "  to  rally  round  the  standard  of  this 
champion  of  Revolutions.  I  shall,  therefore, 
now  proceed  to  examine  the  reasons ;"  and 
80  he  goes  on. 

Gentlemen,  I  would  adopt,  with  your  per- 
mission, a  few  more  words  from  this  publicar- 
tion :— "  When  Mr.  Paine  invited  the  people 
of  England  to  destroy  their  present  govern- 
ment, and  form  another  constitution,  he 
should  have  given  them  sober  reasoning,  and 
not  flippant  >iritticisms/'  Whether  that  b  or 
is  not  tne  case,  what  I  have  read  to  you  to- 
day will  enable  you  to  judge.  *'  He  should 
liave  explained  to  them  the  nature  of  the 
grievances  bv  which  they  are  oppressed,  and 
demonstrated  the  impossibility  of  reforming 
the  government  in  its  present  organization. 
He  should  have  pointed  out  some  possible 
method  for  them  to  act,  in  their  original  char 
racter,  without  a  total  dissolution  of  civil  so- 
ciety among  them;  he  should  have  proved 
what  great  advantages  they  would  reap  as  a 
nation  from  such  a  revolution,  without  dis- 
guising the  great  dangers  and  formidable  diffi- 
culties with  which  it  must  be  attended."  So 
much  for  the  passages  themselves,  and  this 
interpretation,  which  I  humbly  submit  to 
your  consideration. 

The  next  matter  upon  which  I  sliall  pro* 
eeed  is  the  evidence  which  I  propose  to  ad- 
duce, and  that  evidence  will  so  to  show,  not 
only  the  fact  of  this  man*s  beine  the  writer 
of  this  book,  by  his  own  repeated  admission, 
and  b^  letters  under  his  own  hand,  but  will 
likewise  go  directly  to  show  what  is  his  intent 
in  such  publication,  which  appears  I  think 
most  clearly ;  and  over  and  above  that  I  shall 
produce  to  you  a  letter,  which  Uiis  man  was 
pleased  to  address  to  myself,  in  which  letter 
be  avows  himself  in  so  many  words  the  au- 


thor, and  I  shall  prove  it  to  be  hie  handr. 
writine;  and  further  than  that,  there  is  n^av 
ter  in  tnat  letter  apparently  showing  the  in- 
tention with  which  that  book  was  written," 
nameljT)  to  vilify  ibis  constitution,  and  to  ii^ 
jure  this  country  irretrievably. 

Two  other  letters  I  shall  be  imder  the 


cessitv  of  reading  to  you,  in  which  he  has 
stated  himself  the  author.  The  one  is  a  let* 
ter  to  a  person  of  the  name  of  Jordan,  in 
which  he  expresses  himself  in  this  manner  t 

**  February  115,  1792"  (that  was  the  day  on 
which  tlie  book  was  published) :  *'  For  your 
satisfaction  and  m^  own  I  send  you  the'  in- 
closed, thout^h  1  do  not  apprehend  there  will' 
be  any  occasion  to  use  it :  if  in  case  there 
should^  you  will  immediately  send  a  line  for 
me,  under  cover,  to  Mr.  Johnson,  St.  Paul's 
church-yard,  wlio  will  forward  it  to  me,  upoa 
which  I  shall  come  and  answer  personally 
for  the  work ;  send  also  for  Mr.  HorncTookc. 

«  T.  P." 

The  letter  inclosed  was  this ;  addressed  to 
the  same  man,  Jordan,  the  bookseller: — " 
*'  Sir,  should  any  person,  under  the  sanction 
of  any  kind  of  authority,  inouire  of  you  re- 
jecting the  author  and  puolisher  of  the 
KiglUs  of  Man,  yon  will  please  to  mentioa 
ipe  as  the  author  and  publisher  of  that  work, 
and  bhow  to  such  person  this  letter.  I  will, 
as  soon  as  I  am  acquainted  with  it,  appear 
and  answer  for  the  work  personally." 

Gentlemen,  with  respect  to  his  letter  writ- 
ten to  me,  it  is  in  these  terms : 

Mr.  Enkine,  My  lord,  the  attorney-general 
states  a  letter  in  the  hapd-writinjg;  of  Mr. 
Paine,  which  establishes  that  he  is  the  au- 
thor. I  desire  to  know  whether  he  means  to 
read  a  letter  which  may  be  the  subject  of  a 
substantive  and  distinct* prosecution ;  I  do  not 
mean  to  dispute  the  publication,  but  only  to 
express  my  doubt,  wnetherthe  attorney -ge- 
neral can  think  it  consistent  with  the  situa- 
tion in  which  he  is  placed,  at  this  moment, 
to  read  a  letter  written  at  a  time  long  subse- 

3ucnt  to  the  publication,  containing,  as  I  un- 
erstand  (if  I  am  mistaken  in  that,  I  with- 
draw my  objection),  containing  distinct,  clear, 
and  unequivocal  libellous  matter,  and  which 
I,  in  my  address  to  the  jury,  if  I  am  not  de- 
ceived m  what  I  have  heard,  sliall  admit  to 
be  upon  every  principle  of  the  English  law  a 
libel.  Therefore,  it  that  should  turn  out  U> 
be  the  case,  will  your  lord:»hip  suffer  the  mind 
of  the  jury  to  be  entirely  put  aside  from  tha^ 
matter  which  is  the  subject  of  the  prosecu- 
tion, and  to  go  into  matter  which  heneafter 
fRiry  6«,  and  I  cannot  but  suppose  wmld  6e,  if 
the  defendant  were  witliin  the  reach  of  the 
law  of  this  country,  the  subject  of  a  distinct 
and  independent  prosecution. 

Lord  kenyon.    If  that  letter  goes  a  jot  to- 
prove  that  ne  is  the  author  of  this  publican 
tion,  I  cannot  reject  that  evidence  ;^-m  pro- 
secutions-for  high  treason,  where  overt  acts 
are  laid,  you  may  prove  ov«rt  acts  not  laid,  to . 
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pvoye  those  that  are  laid  ^  if  it  goes  to  prove 
him  the  loitbor  of  the  book,  1  am  bound  to 
admit  it. 

Mr.  Attorney  Geaerai.    The  letter  is  thus : 

•*FaiHs,  lUh  of  November y  First 
"  Year  of  the  Republic. 

^  Sir,  as  diere  can  be  no  personal  resent 
ment  between  two  strangers,  I  write  this  let- 
ter to  you,  as  to  a  man  against  whom  I  have 
no  animosity. 

«*  You  have,  as  attorney-general,  com- 
menced a  prosecution  against  me  as  the  au- 
thor of  the  Rights  of  Man.  Had  not  my  duty 
m  consequence  of  my  being  elected  a  member 
of  the  National  Convention  of  France,  called 
me  fixtm  England,  I  should  have  staid  to 
have  contested  the  injustice  of  that  prosecu-* 
tion ;  not  upon  my  own  account,  for  I  cared 
not  about  the  prosecution,  but  to  defend  the 
principles  I  had  advanced  in  the  work. 

**  Tne  duty  I  am  now  engaged  in  is  of  too 
much  importance  to  permit  me  to  trouble  my- 
aelf  about  your  proseaition;  when  I  have 
leisure,  I  shall  have  no  objection  to  meet  you 
on  that  ground :  but,  as  I  now  stand,  whether 
you  eo  on  with  the  prosecution,  or  whether 
jou  So  not,  or  whether  you  obtain  a  verdict, 
or  not,  is  a  matter  of  the  most  perfect  indif- 
ference to  me  as  an  mdividual.  If  you  obtain 
one  (which  you  are  welcome  to  if  you  can  get 
it),  it  cannot  affect  me,  either  in  person,  pro- 
perty, or  reputation,  otherwise  than  to  in- 
crease the  latter;  and  with  respect  to  your- 
self, it  is  as  consistent  that  you  obtain  a  ver- 
dict against  the  man  in  the  moon,  as  s^ainst 
me ;  neither  do  I  see  how  you  can  continue 
the  prosecution  against  roe  as  you  would 
have  done  against  one  of  your  own  people, 
who  had  absented  himselt  because  he  was 
prosecuted:  what  passed  at  Dover,  proves 
that  my  departure  from  England  was  no  se- 
cret. 

"  My  necessary  absence  from  your  country 
affords  tlie  opportunity  of  knowmg  whether 
the  prosecution  was  intended  against  Thomas 
Paine,  or  a^nst  the  rights  of  the  people  of 
England  to  investigate  systems  and  principles 
of  government;  for  as  I  cannot  now  be  the 
object  of  tlie  prosecution  the  going  on  with 
the  prosecution  will  show  that  something 
else  was  the  object,  and  that  something 
else  can  be  no  other  than  the  people  of  Eng- 
land ;  for  it  is  against  their  nghts,  and  not 
against  me,  that  a  verdict  or  sentence  can 
operate,  if  it  can  operate  at  all.  Be  then  so 
candid  as  to  tell  the  jury  (if  you  choose  to 
continue  the  process)  wfaiom  it  is  you  are  pro- 
.  aecnting,  and  on  whom  it  is  that  the  verdict 
is  to  fall'' 

.  Gentlemen,  I  certainly  will  comply  with 
this  request.  I  am  prosecuting  both  him  and 
bis  work :  and  if  I  succeed  in  this  prosecu- 
tioO;  he  shall  never  return  to  this  country 

*  ^  East's  Pleas  of  the  Crown,  ch.  ii, 
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otherwise  than  ia  vkkcuUt,  for  t  wtH  outkm 
him.  % 

**  But  I  have  other  reasons  than  those  1 
have  mentioned  for  writing  you  this  letter;' 
and  however  you  may  choose  to  interpret 
them,  they  proceed  from  a  good  heart.  Ths 
time.  Sir,  is  becoooingtoo  serious  to  play  with 
Court  prosecutions,  and  sport  with  national 
rights.  The  terrible  examples  that  have  taken 
place  here  upon  men  who,  less  than  a  year 
ago,  thought  themselves  as  secure  as  any  pro- 
secuting judge,  jury,  or  attorney-general,  can 
now  do  in  England,  ought  to  have  soma 
weight  with  men  in  your  situation."  • 

Now,  Gentlemen,  I  do  not  think  that  Mr. 
Paine  judges  very  well  of  mankind— I  do -not 
think  that  it  is  a  fair  conclusion  of  Mr.  Paine, 
that  men  such  as  you  and  myself,  who  asc 
quietly  living  in  obedience  to  the  laws  of  the 
land  which  they  inhabit,  exercising  their  as- 
veral  functions  peaceably,  and  I  hope  with  a 
moderate  share  of  reputation :  I  do  not  con- 
ceive that  men  called  upon  to  think,  andln  the 
habit  of  reflection,  are  the  most  likely  men  lo 
be  immediately  thrown  off  the  hinges  by  roa- 
naces  and  threats ;  and  I  doubt  whether  men 
exercising  public  functions,  as  you  and  I  do 
in  the  face  of  our  countrv,  could  have  tha 
courage  to  run  away.  All  I  can  teli  Mr. 
Paine  is  this—  if  any  of  his  assassins  are  hew 
in  London,  and  there  is  some  ground  to  sup- 
pose they  may  be,  or  the  assassins  of  those 
with  whom  he  is  connected ;  if  they  are  here, 
I  teli  them,  that  I  do  in  my  conscience  think, 
that  for  a  man  to  die  of  doing  his  duty,  is  just 
as  good  a  thing  as  dyii^  of  a  raging  fever,  or  • 
under  the  tortures  of  the«tone.  Let  him  not 
think,  that  not  to  be  an  incendiary  is  to  be  a 
coward. 

He  says — ''  That  the  government  of  £ii§^^ 
land  is  as  great,  if  not  the  greatest  perfaction 
of  fraud  and  corruption,  that  ever  took  place 
since  governments  began,  is  what  you  cannot 
be  a  stranger  to ;  unless  the  constant  habit  of 
seeing  it  has  blinded  yotir  sense."  Upon  my 
word,  gentlemen,  I  am  stone  blind.  I  am  not 
sorry  for  it — '*  But  though  you  may  not 
choose  to  see  it,  the  people  are  seeing  it  very 
fast,  and  the  progress  is  beyond  what  you 
may  choose  to  believe.  Is  it  possible  that 
you  or  I  can  believe,  or  that  reason  csn  .make 
any  other  man  believe,  that  the  capacity  of 
such  a  man  as  Mr.  Guelph,  or  any  of  his 
profligate  sons,  is  necessary  to  the  government 
of  a  nation  ?'' 

Now,  gentlemen,  with  respect  to  this  pas- 
sage, I  have  this  to  say,  it  is  contemptuous, 
scandalous,  false,  cruel. — Why,  gentlemen,  .is 
Mr.  Paine,  in  sddition  to  the  political  doo 
tnnes  that  he  is  teaching  us  in  this  country ; 
is  he  to  teach  us  the  morality  and  religion  of 
implacability  ?  Is  he  to  teach  human  cfea^ 
tures,  whose  moments  of  existence  de|>end 
upon  the  permission  of  a  Being,  mensful, 
long-suffermg^  and  of  great  go<xines8,  that 
those  youthful  errors  from  which  even  royidty 
is  not  exempted,  are  to  be  treasured  up  in  a 
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nndickive  memonr,  and  are  to  reo^ve  sen- 
tence of  irremiftsible  sin  at  his  hands  ?  Are 
they  all  to  be  confiMmded  in  these  slanderous 
termsy  shocking  for  British  ears  to  hear,  and 
Tam  sure  distressing  to  their  hearts  ?  He  is  a 
barbarian,  who  could  use  such  profligate  ex- 
pressions uncalled  for  by  any  thing  which 
could  be  the  object  of  his  letter  addressed  to 
me.  If  giving  roe  pain  was  his  object,  he  has 
th^  helfish  gratification.  Woula  this  man 
destroy  that  ^reat  auxiliary  of  all  human  laws 
and  constitutions — *^  to  judge  of  others  as  we 
n^ouki  be  judged  ourselves  ?'' — ^This  is  the  bill 
of  wrongs  and  insults  of  the  Christian  reli- 
gion, f  presume  it  is  considered  as  that  bill 
of  wrongs  and  insults,  in  the  heart  of  that 
piaa  w1k»  can  have  the  barbarity  to  use  those 
•xpressioQs,  and  address  them  to  me  in  a  way 
by  which  I  could  not  but  receive  them. 

Gentlemen,  there  is  not  perhaps  in  the 
world  »  more  beneficial  analogy,  nor  a  finer 
tide  to  judge  by  in  public  matters,  than  by 
ftssimilating  them  to  what  passes  in  domestic 
lifet  A  family  is  a  small  kingdom,  a  king- 
dom is  a  large  family.  Suppose  this  to  have 
happened  in  private  life,  judge  of  the  good 
heart  of  this  man,  who  thrusts  into  my  hamds, 
the  grateful  servant  of  a  kind  and  beneficent 
master,  and  that  too  through  the  unavoidable 
trick  of  the  common  post,  slander  upon  that 
master,  and  slander  upon  his  whole  ofisprine. 
-—Lay  your  bands  upon  your  hearts,  and  tell 
me  what  is  your  verdict  with  re^>ect  to  his 
heart — ^I  see  it ! 

Gentlemen,  he  has  the  audacity  to  say,  ^  I 
apodc  to  you  as  one  man  ought  to  sp^  to 
another.'^  Does  be  speak  to  me  c^  those  au- 
gust personages  as  one  man  ought  to  speak 
to  another  ?  Had  he  spoken  those  words  to 
ne  personally,  I  will  not  answer  for  it,  whe- 
ther I  should  not  have  forgot  the  duties  of 
m  office,  and  the  dignity  of  my  station,  by 
hemz  hurried  into  a  violation  oi  that  peace, 
thejMreach  of  which  I  am  compelled  to  pimish 
ia  otiiers.  He  says,  '^  And  I  know  also,  that 
I  speak,  what  other  people  are  b^inning  to 
think.-^That  you  cannot  obtain  a  verdict  (and 
if  you  do,  it  will  signify  nothing)  without 
jwyking  a  jury,  and  we  l>oth  know  that  such 
irkks  are  practised,  is  what  I  have  very  good 
reason  to  believe.*' — Mentiris  wipudeniiume, 
— €rentlemen,  I  know  of  no  such  practice; 
I  know,  indeed,  that  no  such  practice  exists, 
.nor  can  exist;  I  know  the  very  contrary  of 
this  to  be  true ;  and  I  know  too  that  this  let- 
ter, containing  this  dangerous  fiilsehood,  was 
defined  for  hiture  puUication;  that  I  have 
•BO  doubt  oi,  and  therefore  I  dwell  thus  long 
iijott  it. 

1*^  I  have  gone  into  cofiee-houses,  and  {daces 
Wnere  I  was  unknown,  on  purpose  to  learn 
-tftia  currency  of  opinion."  Whether  the  sense 
of  this  nation  is  tobe  had  in  some  pothouses 
and  coffee-hoiises  in  this  town  of  his  own 
dioosii^,  b  a  untter  I  leave  to  yonr  judg- 
ment. *'  And  I  never  yet  saw  any  company 
of  twelve  men  that  coodeoMed  the  book; 
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but  I  have  often  found  a  tfNater  number  than 
twelve  approving  it;  and  this  I  think  b  a 
fair  way  of  collecting  the  natural  currency  of 
opinion.  Do  not  then.  Sir,  be  the  instrument 
of  drawing  twelve  men  into  a  situation  that 
may  be  injurious  to  them  afterwards." — Inju- 
rious to  tliem  aflerwards ! — those  words  speak 
for  themselves.    He  proceeds  thus : 

**  I  do  not  speak  this  from  policy ,''  Twhar 
then  ?)  '<  but  from"— (Gentlemen,  I  will  give 
you  a  hundred  guesses) — *^  Benevolence! 
But  if  you  choose  to  go  on  with  the  process, 
I  make  it  my  request  that  you  would. read 
this  letter  in  court,  after  which- the  judge  aad 
the  jury  may  do  as  they  please.  As  I  do  not 
consider  myself  the  object  of  the  prosecution, 
neither  can  I  be  affected  by  the  issue  one 
way  or  the  other.  I  shall,  though  a  foreigner 
in  your  country,  subscribe  as  much  money 
as  any  other  man  towards  supporting  tbia 
right  of  the  nation  against  the  prosecution; 
and  it  is  for  this  purpose  only  that  I  shall  d» 
it. — ^Thomas  Paine.'* 

So  it  is  a  subscription  defence,  you  hear. 

''  P.  S.  I  intonded,  had  I  staid  in  Eng- 
land,  to  have  published  the  information,  witb 
my  remarks  upon  it*'— that  would  have  beei| 
a  decent  thing — "  before  the  tnal  came  on  ; 
but  as  I  am  otherwise  engaged,  I  reaervo 
myself  till  the  trial  is  over,  when  1  shall 
reply  fully  to  every  thin£  you  shall  advance.'^ 
I  hope  in  God  he  wiU  not  omit  any  one 
sinsle  word  that  I  have  uttered  to-day,  or 
shall  utter  in  my  future  address  to  yo«i» 
This  conceited  menace  I  despise,  as  I  do  those 
of  a  nature  more  cut-throat. 

Gentlemen,  I  do  not  think  that  I  need  to 
trouble  you  any  further  for  the  )>resent :  ac* 
cording  as  you  shall  be  of  opinion,  that  the 
necessarily  mischievous  tendency  and  intea%. 
of  this  book  is  that  which  I  have  taken  the 
liberty  (at  more  length  than  I  am  warranted 
perhaps)  to  state  to  you ;  according  as  you 
shall  or  shall  not  be  of  that  opinion,  so  ne- 
cessarily will  be  your  verdict.  I  have  done 
my  duty  in  bringmg  before  a  jury  an  offender 
of  thb  magpitude.  Be  the  event  what  il- 
mav,  I  have  done  my  duty;  I  am  satisfied 
with  having  placed  this  great  and  flourbliin^ 
community  under  the  powerful  sSield  of  your 
protection. 

£viDSKCB  FOa  THE  CxOWN. 

Thomtn  Haynes  sworn. — Examined   by  Kc 

Bearcrqfl, 

Where  did  yon  get  that  book  r~At  Mr. 
Jordan's,  in  Fleet-street 
WhoQi?— In  the  month  of  Febniaiy^  179t. 
[It  was  put  into  Court.] 

Thomas  Chapman  sworn. — Examined  by  Mr. 
Solicitor  Gtneral, 

What  business  are  you  ? — ^A  printer. 
Do  you   know   the   defenaant,  ThooHia 
Paine  ?— I  do. 
Upon  what  occasion  did  you  become 
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qualnted  with  him  ? — On  the  recommendation 
of  Mr.  Thomas  Christie. 

For  vfhat  puipose  was  he  introduced  to 
you,  or  you  to  nim? — I  was  introduced  to 
Mr.  Paine,  by  Mr.  Christie,  to  print  some 
book  that  he  had. 

When  was  that? — I  cannot  directly  say; 
it  was  in  the  year  1791. 

What  book  was  that  ?— The  First  Part  of 
the  Rights  of  Man. 

Are  you  a  publisher  as  well  as  a  printer? 
—I  am  not ;  merely  a  printer. 

Did  you  print  the  First  Part  of  the  Rights 
of  Man  ? — I  *did. 

Who  was  the  selling  bookseller  of  that 
lx>ok  ? — Mr.  Jordan,  of  Fleet-street. 

Had  you  any  intercourse  with  Mr.  Jordan 
end  Mr.  Paine  concerning  that  book  ? — I  had. 

What  was  that  intercourse  relative  to  ? — 
To  the  manner  of  publishing  the  book. 

Did  Jordan  in  fact  publish  that  book? — 
He  did. 

Had  you  any  intercourse  with  Mr.  Paine 
relative  to  the  printing  this  book  which  I 
have  in  my  hand  ? — [The  witness  looked  at 
it.] — ^Thc  first  edition  of  this  book  I  had;  I 
don't  think  I  printed  this  edition  of  it.  I 
printed  the  first  edition  of  it. 

Is  that  the  First  or  Second  part?— The 
Second  Part.  I  printed  a  part  of  the  Second 
Part 

Mr.  Erskine.  Can  you  swear  to  that  very 
book  ? — I  cannot. 

Mr.  Sol.  Gen,  You  say  you  printed  part  of 
the  Second  Part  of  the  Rights  of  Man?— Yes. 

What  part  did  you  print  ?-^I  printed  as  far 
as  page  11^,  signature  H. 

By  signature  H,  you  mean  the  letter  U 
that  is  at  the  bottom  of  the  page  ? — Yes.  - 
.  Upon  whose  employment  did  you  print  so 
much  of  the  Second  Part  ? — Mr.  Paine's. 
.  Did  you  print  the  rest  of  the  work  from 
letter  H  to  the  conclusion  of  it  ? — I  have  the 
copy  in  my  possession  a^  far  as  146, 1  think : 
the  manuscript  copy. 

Did  you  pnnt  as  far  as  146,  or  stop  at  112, 
signature  H? — I  stopped  at  112;  but  my 
people  had  composed  to  page  146,  which  was 
cot  printed  by  me. 

Had  you  any  conversation  with  Mr,  Paine 
relative  to  the  printing  the  remainder  of  the 
work,  and  if  you  had,  what  was  that  conver- 
sation?— When  I  had  finished  page  112,  or 
sheet  H,  the  proof-sheet  I,  came  into  my 
hand ;  upon  examining  sheet  I,  there  was  a 
part,  which,  in  my  weak  judgment,  appeared 
of  a  dangerous  tendency ;  I  therefore  imme- 
diately concluded  in  my  mind  not  to  proceed 
any  farther  in  the  work ;  accordingly  I  wrote 
a  short  note  to  Mr.  Paine ;  this  was  about 
two  o'clock  in  the  afternoon,  determining  to 
send  a  letter,  with  the  remainder  of  the  copy. 
I  felt  a  degree  of  reluctance  from  the  ciroim- 
stance  of  Mr.  Paine's  civilities  that  I  had 
experienced  as  a  gentleman  and  an  employer ; 
and  I  was  fearful  I  should  not  have  courage 
in  the  morning  to  deliver  up  the  copy ;  but  a 
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circumstance  occurred  in  the  course  of  the 
day,  which  enabled  me  to  do  it  with  satisfac- 
tion to  myself.  I  will  relate  the  circum- 
stance, if  you  will  give  me  leave. 

Was  Mr.  Paine  present  when  that  circum- 
stance happened  ? — He  was :  and  as  it  may, 
in  the  eyes  of  the  court,  exculpate  me  from  a 
charge  that  Mr.  Paine  has  thought  proper  to 
bring  against  me,  I  shall  esteem  it  a  favour 
of  the  coiirt  if  they  will  suffer  me  to  mention 
every  circumstance  of  that  kind. — ^That  very 
day  at  six  o'clock  Mr.  Paine  called  upon  me. 

Do  you  recollect  the  day  ? — I  have  a  copy 
of  that  letter,  which  is  dated  the  17th  of 
January,  so  that  he  must  have  called  upon 
me  on  the  16th.  Mr.  Paine  called  upon  me, 
and,  as  was  rather  unusual,  at  least  to  my 
knowledge,  he  was  rath^  intoxicated  by  li- 
quor. He  had,  I  believe,  that  day,  dmed 
with  Mr.  Johnson,  in  St,  Paul's  Church-yard. 
Being  intoxicated,  he  introduced  a  subject  wp 
have  unfortunately  dift'ered  on  several  times ; 
the  subject  of  religion,  a  favourite  subject 
with  him  when  intoxicated.  I  am  sorry  to 
mention  these  circumstances;  but  it  will 
justify  me  in  the  eyes  of  the  public,  as  part 
of  the  appendix  has  done  me  material  injury 
in  my  profession.  The  subject  of  debate  ran 
very  high;  he  opposed  every  thing  with 
great  virulence,  till  at  length  he  came  to 
personal  abuse,  very  much  so,  both  to  myself 
and  Mrs.  Chapman.  An  observation  wag 
made  by  Mrs.  Chapman,  late  in  the  evening, 
I  believe  near  ten  o'clock,  at  which  Mr.  Paine 
was  particularly  ofi'ended;  rising  up  in  a 
great  passion,  he  said  he  had  not  been  so 

Personal ly  affronted  in  the  whole  course  ot 
is  life  before. 

Mr.  Erskine.    The  information  charges  no 
offence  like  this. 

Court,    This  is  no  offence,  it  appears  only 
at  present  to  be  impertinent. 

Mr.  Erskine,  I  admit  the  publication^  but 
I  cannot  admit  that  letter. 

Mr.  SoL  Gen.    Go  on. 

Chapman.  .Mr.  Paine  accordingly  rose  in  a 
great  passion,  declaring  that,  as  I  was  a  dis- 
senter, he  had  a  very  bad  opinion  of  dissenters 
in  general ;  he  believed  them  all  to  be  a  pack 
of  hypocrites,  and  therefore  he  must  deal 
very  cautiously  with  them,  and  begged,  there- 
fore, that  in  the  morning,  before  1 'proceeded 
any  further  in  his  work,  we  should  have  a 
settlement  I  fel  I  a  degree  of  pleasure  in  it,  as 
it  enabled  me,  with  courage,  next  morning,  t<» 
deliver  up  his  copy,  which  I.  had  before  de 
termined.  I  sent  a  letter  next  morning,  in- 
closing the  whole  of  his  copy.  He  callea 
upon  me,  and  made  many  apologies  for  what 
he  had  said :  he  said  that  it  ^yas  the  effect  ot 
liquor,  and  hoped  that  I  would  pass  it  over, 
and  proceed  with  the  work;  but  being  de* 
termined  on  the  matter,  1  would  not  upoa 
any  account. 

And  did  you  state  to  him  the  reason  why 
you  would  not  go  on  with  the  wo  k  ? — I  did. 
The  letter  will  show  the  reason, 
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Ton  bare  told  us  that  Mr.  Paine  was  your 
twepkiyn,  so  6r  as  you  did  print.  Did  you 
erer  vaake  any  offers  to  any  body  to  buy  the 
copy  of  the  Second  Pan  of  the  Rights  of 
Man  ?— I  did. 

To  whom  ?-^To  Mr.  Paine. 

When  you  made  these  offers,  did  he  accept 
them  or  refuse  them,  or  how  did  he  treat  the 
offers  ? — ^I  made  him  three  separate  offers  in 
the  different  stages  of  the  work  ;  the  first,  I 
believe,  was  a  hundred  guineas,  the  second 
Bve  hundred,  and  the  last  was  a  thousand. 

To  these  ofl'ers,  what  did  Mr.  Paine  an- 
swer ? — ^I'o  the  best  of  my  recollection,  he 
ansMxred,  that  as  it  was  his  intention  to 
publish  a  small  edition  of  his  work,  he  wished 
to  reserve  it  in  his  own  hands. 

Have  you  seen  this  Mr.  Paine  write  ? — I 
have. 

Do  ^ou  think  you  know  his  hand-writing  ? 
—I  think  I  do. 

Look  at  that  letter,  (dated  Feb.  16, 1792,) 
is  that  his  hand-writine  ?>-I  think  it  is. 

Look  at  that  (dated  Feb.  16,  1793^)  en- 
closed in  the  above. — ^I  think  that  ts  his 
Iiand-writing. 

Look  particularly  at  this  short  note,  (dated 
April  81, 1793,)  is  that  his  hand-writing?—! 
believe  it  is. 

Here  is  an  order  directed  to  yourself,  (dated 
Feb.  7, 1792,)  look  at  that,  is  that  his  hand- 
writing ? — It  is. 

Look  at  that  letter,  (dated  June  29. 1792,)  is 
that  Mr.  Paine's  hand-writing? — I  believe  it  is. 

Look  at  that  letter,  (the  letter  to  the  At- 
torney-general, dated  Paris,  the  11th  of  Nov.) 
is  that  Mr.  Paine's  hand-writing  ? — I  rtinart  ^ 
»pcak  with  any  certainty. 

Do  you  believe  that  to  be  his  hand- writing? 

"  am  inclined  to  think  it  is. 
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Thoma$   Chapman,  cross-examined   by   Mr. 

Erskinc 

In  the  first  place,  how  oflen  have  you  seen 
Mr.  Paine  write  ?-«I  presume  a  dozen  times. 

Did  you  ever  l(X)k  at  him  when  he  was 
writins,  so  as  particularly  to  observe  how  he 
formed  his  characters  ? — Decency  would  not 
suffer  me  to  look  particularly. 

I  take  for  granted,  tliat  you  did  not  at  that 
time  suppose  vou  should  be  called  upon  to 
prove  his  hand-writing,  and  did  not  of  course 
take  any  nolice  of  it.  Did  you,  upon  your 
oath,  look  at  it  with  a  view  of  saying,  I  will 
see  how  this  man  writes  in  order  that  I  may 
know  his  writing  again? — I  did  not 

Did  you  ever  see  any  other  writing  than 
that  you  have  described  f — 'So,, 

Then  you  are  only  inclined  to  believe  that 
last  letter  is  his  hand- writing  ? — Yes. 

Mr.  Soi.  Gen,  Do  yon  believe  ttiat  that  last 
tetter  is  his  hand  writing  ?~ I  think  it  is. 

Mr.  Erskine,  IX)  yon  mean  to  say,  that  you 
have  a  firmer  belief  of  it  now  tlian  you  had  a 
moment  ago  ? — Yes. 

What  Has  produced  thb  change  in  your 
opinion  ? — By  tlie  manner  of  his  signature. 


Had  not  you  looked  at  his  signature  before  ^ 
— It  struck  me  that  there  was  something 
particular  in  the  manner  of  liis  v/riting  hi« 
signature. 

Then  you  have  a  firmer  belief  now  than  yoa 
had  a  few  minutes  ago  ? — Yes. 

[The  Letters  read.] 

^'  Mr.  Chapman,  please  to  deliver  to  Mr.r 
Jordan  the  remaining  sheets  of  the  Rights  of 
Man.  Thomas  Paihe.*^ 

"  Feb.  7th,  92."  ' 

«  Feb.  16, 1792. 

**  For  your  satisfaction  and  my  own,  I  send 
you  the  enclosed,  tho'  I  do  not  apprehend 
there  will  be  any  occasion  to  use  it;  if  in  cas* 
there  should,  vou  will  immediately  send  a 
line  for  me  under  cover,  to  Mr.  Johnson,  St. 
Paul's  Church-yanl,  who  will  forward  it  to 
me,  upon  which  I  shall  come  and  answer  per- 
sonally for  the  work. — Send  also  to  Mr. 
Home  Tooke.  T.  P.** 

"  Mr.  Jordan, 

No.  166,  Fleet-street." 

"  Feb.  16, 1792. 
^  Sir ;  Should  any  person,  under  the  sanc- 
tion of  any  kind  of  authority,  inquire  of  you 
respecting  the  author  and  publisher  of  the 
Rights  of  Man,  you  will  please  to  mention 
me  as  the  author  and  publisher  of  tliat  work, 
and  show  to  such  person  this  letter.    I  will, 
as  soon  as  I  am  made  acquainted  with  it^ 
appear  and  answer  for  the  work  personally. 
*^  Your  huiubie  servant,  Thomas  Paine. 
"  Mr.  Jordan, 
llo.  166,  Fleet-street'' 

«-rfpn7  21, 1792. 
^  Mr.  Jordan ;  Please  to  settle  the  account 
of  the  sale  of  the  pamphlets  with  Mr.  John- 
son, as  I  am  at  present  engaged  in,  getting 
forward  another  small  work  for  publication. 
"  Tour's,  &c.  Thomas  Paine." 

"  Mr.  Jordan, 
No.  166,  Fleet-street." 

<<  London^  June  29, 1792. 
^  Sir ;  I  have  drawn  on  you  two  drafts  fo( 
one  hundred  and  fifry  pounds  each,  one  at 
seven  days  sight,  the  other  at  fourteen,  pay- 
able to  Mr.  Johnson,  or  order,  for  monies 
which  he  has  advanced  on  my  account,  and 
bills  which  are  due,  which  draAs  please  to 
pay,  and  place  the  same  to  my  account. 

"  Yours,  &c.  Thomas  Paine." 

"  Mr.  Jordan, 
No.  166,  Fleet-street.** 

^  Farii,  tUh  of  Natemher^ 
lit  year  of  the  Republic.** 

**  Sir;  A%  there  can  be  bo  personal  resent* 
ment  between  two  strangers,  I  write  this 
letter  to  you,  as  to  s  man  a^inst  whom  I 
have  no  animosity. 

^  You  have,  as  attorney-general,  com» 
menced  a  prosecution  against  me,  as  the 
author  of  Rights  of  Man.  Had  not  my  duty 
in  consequen<;e  of  my  being  elected  a  member 
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of  the  National  Convention  of  France,  called 
ne  from  England,  I  should  have  staid  to 
have  contested  the  injustice  of  that  prosccu- 
tion ;  not  upon  my  own  account,  for  I  cared 
not  about  the  prosecution,  but  to  have  de- 
fended the  principles  I  had  advanced  in  the 
worl^. 

**•  The  duty  I  am  now  engaged  in  is  of  too 
much  importance  to  permit  me  to  trouble 
myself  about  your  prosecution :  when  I  have 
leisure,  I  shall  have  no  objection  to  meet  you 
on  that  ground ;  but  as  I  now  stand,  whether 
you  go  on  with  the  prosecution,  or  whether 
you  do  not,  or  whether  you  obtain  a  verdict, 
or  not,  is  a  matter  of  the  most  perfect  indif- 
ference to  me  as  an  individual.  If  you  obtain 
•ne  (which  you  are  welcome  to,  if  you  can 
get  it)  it  cannot  affect  me  either  in  person, 
property,  or  reputation,  otherwise  than  to 
mcrease  the  latter;  and  with  respect  to  your- 
self,  it  is  as  consistent  that  you  obtain  a 
verdict  against  the  man  in  the  moon  as 
against  nie :  neither  do  I  see  how  you  can 
continue  the  prosecution  against  me  as  you 
would  have  done  against  one  of  your  own 
people  who  had  absented  himself  because  he 
was  prosecuted  *.  what  passed  at  Dover  proves 
ibat  my  departure  from  England  was  no 
secret. 

«  My  necessary  absence  from  your  country 
jnoWy  in  consequence  of  my  duty  here,  afifordfs 
the  opportunity  of  knowing  whether  the  pro- 
secution was  intended  asainst  Tho]nias  Paine, 
or  agsunst  the  rights  of  the  people  of  England 
to  investigate  systems  and  prmciples  of  go- 
vernment; for  as  I  cannot  now  be  the  object 
of  the  prosecution,  the  going  on  with  the 
prosecution  will  show  that  something  else 
was  the  object,  and  that  something  else  can 
be  no  other  than  the  people  of  England,  for 
it  is  against  their  rights,  and  not  against  me, 
that  a  verdict  or  sentence  can  operate,  if  it 
can  operate  at  all.  Be  then  so  candid  as  to 
tell  the  jury  (if  ^ou  choose  to  continue  the 
process)  whom  it  is  you  are  prosecuting,  and 
on  whom  it  is  that  the  verdict  is  to  fall. 

^  But  I  have  other  reasons  than  those  I 
have  mentioned  for  writing  you  this  letter : 
-and,  however  you  may  choose  to  interpret 
them,  they  proceed  firom  a  good  heart.  The 
time.  Sir,  is  becoming  too  serious  to  play  with 
ooxirt  prosecutions,  and  sport  with  national 
riehts.  The  terrible  examples  that  have 
ta^en  place  here,  upon  men  who  less  than  a 
year  ago  thought  themselves  as  secure  as  any 
prosecuting  judge,  jury,  or  attorney-general, 
can  now  do  m  England^  ought  to  have  some 
weight  with  men  in  your  situation.  That  the 
government  of  England  is  as  great,  if  not  the 
greatest,  perfection  of  fraud  and  corruption 
that  ever  took  place  since  governments  began, 
is  what  you  cannot  be  a  stranger  to,  unless 
tbe  constant  habit  of  seeing  it  has  blinded 
your  senses ;  but  though  you  may  not  choose 
to  see  it,  the  people  are  seeing  it  very  fast, 
and  ^e  progress  is  beyond  what  you  may 
phoos^  to  be&e¥e.    Is  it  possible  U^at  you;  or 


I  can  believe,  or  that  reason  ean  make  anr 
other  man  believe,  that  the  capacity  of  suck 
a  man  as  Mr.  Guelph,  or  any  ol  his  profligate 
sons,  is  necessary  to  the  government  of  a 
nation.  I  speak  to  you  as  one  man  ou^ht  to 
speak  to  another :  and  I  know  also,  that  I 
speak  what  other  people  are  beginning  to 
think. 

"  That  you  cannot  obtain  a  verdict,  (and  if 
you  do  it  will  signify  nothing)  without  packing 
a  jury,  and  we  both  know  that  such  tricks 
are  practised  is  what  I  have  very  good  reason 
to  believe.  I  have  gone  into  coifec-houses, 
and  places  where  I  was  unknown,  on  purpose 
to  learn  the  currency  of  opinion,  and  I  never 
yet  saw  any  c^ompany  of  twelve  men  that 
condemned  |he  book ;  but  I  have  oAen  found 
a  greater  number  than  twelve  approving  it, 
and  this  I  think  is  a  fair  way  of  collecting  tha^ 
natural  currency  of  opinion.  Do  not  then, 
Sir,  be  the  instrument  of  drawing  twelve  men 
in^o  a  situation  that  may  be  injurious  to 
them  afterwards.  I  do  not  speak  this  from 
policy,  but  from  benevolence;  but  if  you 
choose  to  go  on  with  the  process,  I  make  it 
my  request  to  you  that  you  will  read  this 
letter  in  court,  afler  which  the  judge  and  the 
jury  may  ilo  as  they  please.  As  I  do  not 
consider  myself  the  object  of  the  prosecution, 
neither  can  I  be  affected  by  the  issue,  one 
way  or  the  other,  X  shall,  though  a  foreigner 
in  your  country,  subscribe  as  much  money  ap 
any  other  man  towards  supporting  the  right 
of  the  nation  against  the  prosecution ;  and  it 
is  for  this  purpose  alone  that  I  shall  do  it. 

"  Thomas  Paine.* 

"  To  Arch.  Macdonald, 
Attorney-general." 

"  As  I  have  not  time  to  copy  letters,  jou 
will  excuse  the  corrections. 

'<  P.  S.   I  intended,  had  I  staid  in  England^ 

to  have  published  the  information^  with  my 

remarks  upon  it,  before  the  trial  came  on; 

but,  as  I  am  otherwise  engaged,  I  reserve 

myself  till  the  trial  is  over,  when  I  shall  reply 

fully  to  every  thing  you  shall  advance. 

u  T.  p.'> 

Andrew  Milne  sworn. 
Examined  by  Mr.  Bearcrcft, 

I  believe  you  lived  with  Mr.  Jordan?-^ 
Yes.  . 

When  ? — About  this  time  twelvemonth. 

Did  you  at  any  time  see  Mr.  Paine  at  Mr^ 
Jordan's  ? — Yes. 

What  was  the  business  he  came  upon  ?— 
It  was  respect'mg  money  principally. 

Did  you  ever  go  to  the  printers  of  that 
book  while  it  was  m  hand  ? — ^The  Second  Part 
I  did. 

Did  you  go  by  the  directions  of  any-body, 
and  by  whose  directions  ?— By  Mr.  Paine's 
directions. 

Had  you  occaaon  to  see  him  more  than 
once^ — ^Yes.  ^   - 

Did  you  at  any  time  get  aa  order  from  hk]| 
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ta  Mr.*Crowder,  the  printer?— -Yes,  once  in 
particular.. 

Was  that  before  or  af\er  it  was  gone  out  of 
the  hands  of  Chapman  ? — After. 

Did  you  ever  see  him  at  Jordan^s  shop, 
after  it  had  been  published,  more  than  once  ? 
—Yes. 

Tell  us  the  circumstances. — Respecting  that 
note,  in  which  he  mentions  Mr.  HorneTooke; 
I  was  in  the  shop  at  the  time  Mr.  Paine  came 
with  Mr.  HorneTooke  to  Mr.  Jordan's,  in  the 
evening ;  the  conversation  was  in  the  parlour;  > 
I  did  not  hear  the  conversation,  but  I  knew 
of  it  afterwards.  i 

I  don't  ask  you  what  you  learned  from  any  I 
body  else;  did  you  learn  it  from  Paine  .^ — 
No.  .  t 

Did  you  see  any  money  paid  by  Jordan  to 
Mr.  Pame  on  account  of  this  book  ? — Yes. 

John  Purdue  sworn. — Examined  by  Mr.  Wood, 

Are  you  acquainted 'with  Mr.  Paine? — I 
was  formerly. 

How  long  ago  ? — I  have  not  seen  him  since 
he  went  to  America. 

He  was  in  the  Excise  ? — ^He  was  in  the  Ex- 
cise. 

Are  you  acquainted  with  his  hand-writing? 
—Formerly  I  was. 

Look  at  these  letters,  and  say,  whether  you 
believe  them  to  be  his  hand-writing  ? — I  be- 
lieve they  all  are. 

The  extracts  from  the  libel read^  as  follows: 

Page  SI. 

'<  All  hereditary  government  is  in  its  na- 
ture tyranny  An  heritable  crown,  or  an  he- 
ritable throne,  or  by  what  other  fanciful  name 
such  things  may  be  called,  have  no  other  sig- 
nificant explanation  than  that  mankind  are 
heritable  property.  To  inherit  a  government, 
is  to  inherit  tne  people,  as  if  they  were  flocks 
imd  herds !" 

Page  47. 

*^  This  convention  met  at  Philadelphia  in 
May  1787,  of  which  general  Washington  was 
elected  president.  He  was  not  at  that  time 
connected  with  any  of  the  state-governments, 
or  with  C'ongress.  He'delivered  up  his  com- 
mission when^'the  war  ended,  and  since  then 
had  lived  a  ;)rivate  citizen. 

"  The  convention  went  deeply  into  all  the 
sulnects ;  and  having,  after  a  variety  of  debate 
ana  investigation,  agreed  among  themselves 
upon  the  several  parts  of  a  federal  constitu- 
tion, the  next  question  was,  the  manner  of 
giving  it  authority  and  practice 

**  For  this  purpose,  they  did  not,  like  a 
caba)  of  courtiers,  send  for  a  Dutch  Stadt- 
holder,  or  a  German  Elector;  but  they  re- 
ferred the  whole  matter  to  the  sense  and  in* 
terest  of  the  country." 

Page  59. 

"  The  history  of  the  Edwards  and  Henries, 
tuid  up  to  the  commeacemeat  of  the  Stuarts^ 
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exhibits  as  many  instances  of  tyranny  as 
could  be  acted  within  the  limits  to  which  the 
nation  had  restricted  it.  The  Stuarts  endear- 
voured  to  pass  those  limits,  and  their  fate  i^ 
well  known.  In  all  those  instances  we  see 
nothing  of  a  constitution,  but  only  of  restric- 
tions on  assumed  power. 

**  After  this,  another  William,  descended 
from  the  same  stock,  and  claiming  from  the 
same  origin,  gained  possession ;  and  of  the 
two  evils,  James  and  William,  the  nation  pre- 
ferred what  it  thought  the  least ;  since,  from 
circumstances,  it  must  take  pne.  The  act, 
called  the  Bill  of  Rights,  comes  here  into 
view.  What  is  it  but  a  bargain,  which  the 
parts  of  the  government  made  with  each  other 
to  divide  powers,  profits,  and  privileges  ?  You 
shall  have  so  mucn,  and  I  will  have  the  rest ; 
and  with  respect  to  the  nation,  it  said,  for 
your  share,  ^ou  shall  have  the  right  of  peti- 
tioning. This  being  the  case,  the  Bill  of 
Rights  is  more  properly  a  bill  of  wrongs,  and 
of  insult.  As  to  what  is  called  the  Conven- 
tion Parliament,  it  was  a  thing  that  made  it- 
self, and  then  made  the  authority  by  which 
it  acted.  A  few  persons  got  together,  and 
called  themselves  by  that  name.  Several  of 
them  had  never  been  elected,  and  none  of 
them  for  tlie  purpose. 

"  From  the  time  of  William,  a  species  of 

fovemment  arose,  issuing  out  of  this  coalition 
lill  of  Rights ;  and  more  so,  since  the  cor- 
ruption introduced  at  the  Hanover  succession, 
by  the  agency  of  Walpole;  that  can  be  de- 
scribed by  no  other  name  tban  a  despotic 
legislation.  Though  the  parts  may  embarrass 
each  other,  the  whole  has  no  bounds;  and 
the  only  right  it  acknowledges  out  of  itself  is 
the  right  of  petitioning.  Where  then  is  the 
constitution  either  that  gives  or  that  restrains 
power  ? 

"  It  is  not  because  a  part  of  the  govern- 
ment is  elective,  that  makes  it  less  a  despo- 
tism, if  the  persons  so  elected,  possess  after- 
wards, as  a  parliament,  unlimited  powers. 
ElecUon,  in  this  case,  becomes  separated  from 
representation,  and  the  candidates  are  can* 
didates  for  despotism.'' 

Page  56. 

"  The  attention  of  the  government  of  £ng« 
land  (for  I  rather  choose  to  call  it  by  this 
name,  than  the  English  government)  appears 
since  its  political  connexion  with  Germany, 
to  have  been  so  completely  engrossed  and  ab- 
sorbed by  foreign  aifiiirs,  and  the  means  of 
raising  taxes,  that  it  seems  to  exist  for  no 
other  purposes.  Domestic  concerns  are  neg- 
lected ;  and  with  respect  to  regular  law,  there 
is  scarcely  such  a  thing.'' 

Page  63.    Note, 

**  With  respect  to  the  two  Houses,  of  which 
the  English  Parliament  is  composed,  they  ap- 
pear to  1)6  effectually  influencea  into  one,  and, 
as  a  legislature,  to  have  no  temper  of  its  own. 
The  minister^  whoever  be  at  any  time  may 
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be,  touches  it  as  with  an  opium  wand,  and  it 
sleeps  obedience. 

•  ^  But  if  we  look  at  the  disdnct  abilities  of 
the  two  Houses,  the  difference  will  appear  so 
great,  as  tp  show  the  inconsistency  ot  placing 
power  where  there  can  be  no  certainty  of  the 
judgment  to  use  it.  Wretched  as  the  state  of 
representation  is  in  England,  it  is  manhood 
compared  with  what  is  called  the  House  of 
Lords ;  and  so  little  is  this  nicknamed  House 
regarded,  that  the  people  scarcely  inquire 
at  any  time  what  it  is  doing.  It  appears 
also  to  be  most  under  influence,  and  the  fur- 
thest removed  from  the  general  interest  of 
the  nation." 

Pages  107-108. 

^  Having  thus  glanced  at  some  of  the  de- 
fects of  the  two  Houses  of  Parliament,  I  pro- 
ceed to  what  is  called  the  crown,  upon  which 
I  shall  be  very  concise. 

*<  It  signiiies  a  nominal  office  of  a  million 
sterling  a  year,  the  business  of  which  consists 
in  receiving  the  money.  Whether  the  person 
be  wise  or  ibolish,  sane  or  insane,  a  native  or 
a  foreigner,  matters  not.  Every  ministry  acts 
upon  tne  same  idea  that  Mr.  Burke  writes, 
namely,  that  the  people  must  be  hoodwinked, 
and  held  in  superstitious  ignorance  by  some 
bugbear  or  other;  and  what  is  called  the 
crown  answers  this  purpose,  and  therefore  it 
answers  all  the  purposes  to  bo^  expected  from 
it.  This  is  more  than  can  be  said  of  the  other 
two  branches.  The  ha2ard  to  which  this 
office  is  exposed  in  all  countries,  is  not  from 
any  thing  that  can  happen  to  the  man,  but 
from  what  may  happen  to  the  nation — the 
danger  of  its  coming  to  its  senses." 

Page  116.    Note, 

*'  I  happened  to  be  in  England  at  the  cele- 
1>ration  o\  the  centenary  of  the  revolution  of 
1688  The  characters  of  William  and  Mary 
have  always  appeared  to  me  detestable ;  the 
one  seeking  to  destroy  his  uncle,  and  the 
other  her  father,  to  get  possession  of  power 
themselves ;  yet,  as  the  nation  was  disposed 
to  think  something  of  that  event,  I  felt  hurt 
at  seeing  it  ascribe  the  whole  reputation  of  it 
to  a  man  who  had  undertaken  it  as  a  job,  and 
who,  besides  what  he  otherwise  got,  charged 
600,000/.  for  the  expense  of  the  little  fleet 
that  brought  him  from  Holland.  George 
the  First  acted  the  same  close-fisted  part  as 
William  had  done,  and  bought  the  duchy  of 
Bremen  with  the  money  he  sot  from  Eneland, 
250,000/.  over  and  above  nis  pay  as  King ; 
and  having  thus  purchased  it  at  tne  exoense 
of  England,  added  it  to  his  Hanoverian  oomi- 
nions  for  his  own  private  profit.  In  fact, 
every  nation  that  does*  not  govern  itself,  is 
governed  as  a  job.  England  has  been  the 
prey  of  jobs  ever  since  tlie  Revolution." 

Page  161. 

"  The  firaud^  hypocri&y,  and  imposition  of 
governments,  are  now  beginning  to  be  too 
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well  \mderstood  to  promise  them  any  long 
career.  The  farce  of  monarchy  and  aristo- 
cracy, in  all  countries,  is  following  that  of 
chivalry,  and  Mr.  Burke  is  dressing  for  the 
funeral.  Let  it  then  pass  quietly  tolhe  tomb 
of  all  other  tollies,  and  the  mourners  be  com- 
forted. 

"  The  time  is  not  very  distant  when  Eng- 
land will  laugh  at  itself  for  sending  to  Hol- 
land, Hanover,  Zcll,  or  Brmiswick  for  men, 
at  the  expense  of  a  million  a  year,  who  un- 
derstood neither  her  laws,  her  lang^iage,  nor 
here  interest,  and  whose  capacities  would 
scarcely  have  fitted  them  for  the  office  of 
parish  constable.  If  government  could  be 
trusted  to  such  hands,  it  must  be  some  easy* 
and  simple  thing  indeed,  and  materials  fit  for 
all  the  purposes  may  be  found  in  every  tdwn 
and  village  m  England." 

Defence. 
The  hon.  Thomas  Erskine : 

Gentlemen  of  the  jury ;  The  attomev-ge- 
neral,  in  that  part  of  his  address  which  re- 
ferred to  a  letter,  supposed  to  have  been 
written  to  him  from  France,  exhibited  signs 
of  strong  sensibility  and  emotion. — I  do  not, 
I  am  sure,  charge  him  with  acting  a  part  to 
seduce  you ;  on  the  contrary,  I  am  persuaded, 
from  my  own  feelings,  and  from  my  acquain- 
tance with  my  friend  firom  our  childhood  up- 
wards, that  he  expressed  himself  as  he  felt. 
— But,  gentlemen,  if  he  felt  those  painful 
embarrassments,  you  may  imagine  what  utut 
must  be: — He  can  only  feel  for  the  august 
character  whom  he  represents  in  this  place, 
as  a  subject  for  his  sovereign,  too  far  removed 
by  custom  from  the  intercourses  which  gcnc^ 
rate  affections,  to  produce  any  otlier  senti- 
ments than  those  that  How  from  a  relation 
common  to  us  all :  but  it  will  be  remembered, 
that  I  stand  in  the  same  relation*  towards 
another  great  person  more  deeply  implicated 
by  this  supposed  letter ;  who,  not  restrained 
from  the  cultivation  of  personal  attachments 
by  those  qualifications  which  must  always 
secure  them,  has  exalted  my  duty  to  a  prince, 
into  a  warm  and  honest  affection  between 
man  and  man. — Thus  circumstanced,  I  cer- 
tainly should  have  been  glad  to  have  had  an 
earlier  opportunity  of  knowing  correctly  the 
contents  of  this  letter,  and  whether  (which  I 
positively  <leny)  it  proceeded  from  the  de- 
fendant. Coming  thus  suddenly  upon  us,  I 
see  but  too  plainly  the  impression  it  has  made 
upon  you  who  are  to  try  the  cause,  and  I  feel 
its  weight  upon  fnyself^  who  am  to  conduct  it ; 
but  this  shall  neither  detach  me  from  my 
duty,  nor  enervate  me  (if  I  can  help  it)  in  the 
discharge  of  it. 

If  the  attorney-general  be  well  founded  in 
the  commentaries  he  has  made  to  you  upon 

*  Mr.  Erskine  was  then  attorney- general 
to  the  prince  of  Wales. — Editor  of  Erskine^s 
Speeches, 
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the  book  which  he  prosecutes ; — if  he  be  war- 
ranted by  the  law  of  England,  In  repressing 
its  circu&tion,  from  the  iUej^  and  dangerous 
matters  contained  in  it; — ^if  that  suppression 
be^  as  he  avows  it.  and  as  in  common  sense 
it  must  be,  the  sole  object  of  the  prosecution, 
the  public  has  great  reason  to  lament  that 
this  letter  shoum  have  been  at  all  brought 
into  the  service  of  the  cause: — It  is  no  part 
of  the  charge  upon  the  record ;— it  had  no 
existence  for  months  afler  the  work  was  com- 
posed and  published  ; — it  was  not  written 
by  the   defendant,   if  written  by  him   at 
all,  till  after  he  had  been  in  a  manner  in- 
sultingly expelled  from  the  country  by  the 
iofliience  of  government;   it  was  not  even 
written  till  he  had  become  the  subject  of  anor 
ther  country. — It  cannot,  therefore,  by  any 
fair  inference,  decipher  the  mind  of  the  author 
when  he  composea  his  work :  still  less  can  it 
affect  the  construction  of  the  language  in 
which  it  is  written.    The  introduction  ot  this 
letter  at  all  is,  therefore,  not  only  a  departure 
frpm  the  charge,  but  a  dereliction  of  the  ob- 
ject of  the  prosecution,  which  is  to  condemn 
ike  book : — since,  if  the  condemnation  of  the 
author  is  to  be  obtained,  not  by  the  work  itself, 
but  by  collateral  matter  not  even  existing  when 
it  was  written,  nor  known  to  its  various  pub- 
lishers throughout  the  kingdom,  how  can  a 
▼erdict  upon  such  grounds  condemn  the  work, 
or  criminate  other  publishers,  strangers  to  the 
collatersd  matter  on  which  the  conviction  may 
be  obtained  to-day?   I  maintain,  therefore, 
upon  every  principle  of  sound  policy,  as  it 
anects  the  interests  of  the  crown,  and  upon 
every  rule  of  justice,  as  it  affects  the  author 
of  The  Rights  of  Man,  that  the  letter  should 
be  wholly  dismissed  from  your  consideration. 
Gentlenicn,   .the     attorney-general    has 
thought  it  necessary  to  inform  you,  that  a 
rumour  had  been  spread,  and  had  reached  his 
ears,  that  he  only  carried  on  the  prosecution 
as  a  public  prosecutor,  but  without  the  con- 
currence of  his  own  jud^ent;  and  therefore 
to  add  the  just  weight  ot  his  private  character 
to  his  public  duty,  and  to  repel  what  he 
thinks  a  calumny,  he  tells  you  that  he  should 
have  deserved  to  have  been  driven  from  so- 
ciety, if  he  had  not  arraigned  the  work  and 
the  author  before  you.    Here  too  we  stand  in 
situations  very  difierent :— I  have  no  doubt  of 
the  existence  of  such  a  rumour,  and  of  its 
having  reached  his  ears,  because  he  says  so ; 
but  for  the  narrow  circle  in  which  any  rumour, 
personally  implicating  my  learned   friend's 
character,  has  extended,  I  might  appeal  to 
the  multitudes  who  surround  us,  and  ask, 
which  of  them  all,  except  the  few  connected 
in  office  with  the  Crown,  ever  heard  of  its 
existence.-y-But  with  regard  to  myself,  every 
man  within  hearing  at  this  moment,  nay, 
the  whole  people  of  England,  have  been  wit- 
nesses to  the  calumnious  clamour  that,  by 
every  art,  has  been  raised  and  kept  up  against 
ME. — In  every  place,  where  business  or  plea- 
sure collects  the  public  together^  day  after 


day  my  name  and  character  have  been  the 
topics  of  injurious  reflection. — And  for  what  f 
— only  for  not  bavins  shrunk  from  the  dis- 
cbarge of  a  duty,  which  no  personal  advanb^e 
recommended,  and  which  a  thousand  dim- 
culties  repelled. — But,  gentlemen,  I  have  no 
complaint  to  make,  either  against  the  printers 
of  those  libels,  nor  even  against  their  authors : 
— the  greater  part  of  then^  hurried  perhaps 
away  by  honest  prejudices,  may  have  believed 
they  were  serving  their  country  by  rendering 
me  the  object  of  its  suspicion  and  contempt ; 
and  if  there  have  been  amongst  them  others 
who  have  mixed  in  it  firom  personal  malice 
and  unkindness,  I  thank  God  I  can  forgive 
them  also. — Little  indeed  did  they  know  me, 
who  thought  that  such  calumnies  would  in- 
fluence my  conduct :  I  will  for  eve^,  at  all 

HAZARDS,  ASSERT  THE  DIGNITY,  INDEPENDENCE, 
AND  INTEGRITY  OF  THE  ENGLISH  BAR;  WITH- 
OUT WHICfl,  IMPARTIAL  JUSTICE,  THE  MOST 
VALUABLE  PART  OF  THE  ENGLISH  CONSTITU- 
TION, CAN  HAVE  NO  EXISTENCE. — From  the 
moment  that  any  advocate  can  be  permitted 
to  say,  that  he  will  or  will  not  stand  between 
the  Crown  and  the  subject  arraigned  in  the 
court  where  he  daily  sits  to  practise,  from 
that  moment  the  liberties  of  England  Are  at 
an  end. — If  the  advocate  refuses  to  defend, 
from  what  he  may  think  of  the  charge  or  of 
the  defence,  he  assumes  the  character  of  tlie 
judge ;  nay,  heuassumes  it  before  the  hour  of 
judgment ;  and  in  proportion  to  his  rank  and 
reputation,  puts  the  heavy  influence  of  per^ 
haps  a  mistaucen  opinion  into  the  scale  against 
the  accused,  in  whose  favour  the  benevolent 
principle  of  English  law  makes  all  presump- 
tions, and  which  commands  the  very  judge 
to  be  his  counsel 

Gentlemen,  it  is  now  my  dutv  to  addresa 
myself  without  digression  to  the  defence. 

The  first  thing  which  presents  itself  in  the 
discusMon  of  any  subject,  is  to  state  dis- 
tinctly,' and  with  precision,  what  the  guesliom 
is,  and,  where  prejudice  and  niisrepresenta-r 
tion  have  been  exerted,  to  distinguish  it  ac-. 
curately  from  what  it  is  not.    The  question 
then  is  not,  whether  the  constitution  of  our 
fathers,  under  which  we  Kve — under  which  I 
present  myself  before  you,  and  under  which 
alone  you  have  any  jurisdiction  to  hear  me^- 
be  or  be  not  preferable  to  the  constitution  of 
America  or  France,  or  any  other  human  con- 
stitution.— For  upon  what  principle  can   a 
court,  constituted  by  the  authority  of  any  go- 
vernment, and  administciing  a  positive  sys- 
tem of  law,  imder  it,  pronounce  a  decision 
against  the  constitution  which   creates  its 
authority ;   or  the  rule  of  action  which'  its 
jurisdiction  is  to  enforce  ? — ^The  common  sense 
of  the  most  uninformed  person  must  revolt  at 
such  an  absurd  supposition. 

I  have  no  difficulty,  therefore,  in  admitting^ 
that  if  by  accident  some,  or  all  of  you,  were 
alienated  in  opinion  and  affection  from  the 
forms  and  principles  of  the  English  govern- 
ment, and  were  impressed  with  ^he  valuf 
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of  that  nnmixed  representative  constitution 
nrhich  this  work  recommends  and  iucnlcatesy 
you  could  noty  on  that  account,  acquit  the  de- 
fendant. Nay,  to  speak  out  plainly,  I  freely 
admit  that  even  if  you  were  avowed  enemies 
to  monarchy,  and  devoted  to  repablicanisro, 
you  would  be  nevertheless  bound  by  your 
oaths,  as  a  jury  sworn  to  administer  justice 
according  to  the  Enelish  law,  to  convict  the 
author  of  The  Rights  of  Man,  if  it  were 
brought  home  to  your  consciences,  that  he 
bad  exceeded  those  widely-extended  bounds 
which  the  ancient  wisdom  and  liberal  policy 
of  the  English  constitution  have  allotted  to 
the  range  of  a  free  press. — I  freely  concede 
this,  because  you  have  no  jurisdiction  to  iudge 
either  the  author  or  the  work,  by  any  rule  but 
that  of  English  law,  wliich  is  the  source  of 
your  authority. — ^But  having  made  this  large 
concession,  it  follows,  by  a  consequence  so 
inevitable  as  to  be  invulnerable  to  all  ai^u- 
roent  or  artifice,  that  if,  on  the  other  hand, 
you  should  be  impressed  (which  I  knovir  you 
to  be)  not  only  with  a  dutifiil  re^rd,  but 
with  an  enthusiasm,  for  the  whole  form  and 
substance  of  your  own  government;  and 
though  you  should  think  that  this  work,  in 
its  cimilation  amongst  classes  of  men  unequal 
to  political  researches,  may  tend  to  alienate 
opinion ;  still  you  cannot,  upon  such  grounds, 
without  a  similar  breach  of  duty,  convict  the 
defendant  of  a  libel,  unless  he  has  clearly 
stepped  beyond  that  extended  range  of  com- 
munication which  the  same  ancient  wisdom 
and  liberal  policy  of  the  Britbh  constitution 
has  allotted  for  the  liberty  of  the  press. 

Gentlemen,  I  admit,  with  the  attorney- 
general,  that  in  every  case  where  a  court  has 
to  estimate  the  quality  of  a  writing,  the  mind 
and  intention  of  the  writer  must  be  taken  into 
the  account; — ^the  bona,  or  malafida,  as  law- 
j^ers  express  it,  must  be  examined  :  for  a 
writing  may  undoubiedly  proceed  from  a  mo- 
tive, and  be  directed  to  a  purpose,  not  to  be 
deciphered  by  the  mere  instruction  of  the 
thinjg  written. — But  wherever  a  writing  is 
arrtugned  as  seditious  or  slanderous,  not  upon 
its  ordinary  construction  in  language,  nor 
from  the  necessary  consequences  of  its  pub- 
lication, under  any  circumstances  and  at  all 
times,  but  that  the  criminality  springs  from 
some  extrinsic  matter,  not  visible  upon  the 
page  itself,  nor  universally  operative,  but  ca^ 
pable  only  of  being  connected  with  it  by 
evidence,  so  as  to  demonstrate  the  particular 
effect  of  the  publication,  and  the  design  of 
the  publisher;  such  a  writing,  not  libellous 
Pfia  «E,  cannot  be  arraigned  as  the  author's 
work  is  arraigned  upon  the  record  before  the 
Court.  I  maintain,  without  the  hazard  of 
eontradiction,  that  the  Jaw  of  England  posi- 
tively requires,  for  the  security  of  the  sub- 
ject, that  every  charge  of  a  libel  complicated 
with  extrinsic  facts  and  circumstances,  dehors 
the  writing,  must  appear  literally  upon  the 
cecord  by  an  averment  of  such  extrinsic  facts 
aod  orcunuAaDcesy  Uiat  the  defeodaat  may 


know  what  crime  he  is  called  upon  ta  answer, 
and  how  to  stand  upon  his  defence.  What 
crime  is  it  that  the  defandant  comes  to  answer  ' 
for  to-day  ? — what  is  the  notice  that  I,  who 
am  his  counsel,  have  from  this  parchment  of 
the  crime  alleged  against  him? — I  cometp 
defend  his  havmg  wntten  this  hook, — ^The  re- 
cord states  nothinjr  else : — the  ^neral  charge 
of  sedition  in  the  introduction  is  notoriously 
paper  and  packthread ;  because  the  innuendo* 
cannot  enlarge  the  sense,  or  natural  construe- 
tion  of  the  text— The  record  does  not  ttatt 
any  one  extrinsio  fact  or  circumsiance,  to 
render  the  work  criminal,  at  one  time  mom 
than  another  ;  it  states  no  peculiarity  of  tim» 
or  season,  or  intention,  not  proveable  from 
the  writing  itself,  which  is  the  naked  cham 
upon  record.  There  b  nothing;  therefore  which 
gives  you  any  jurisdiction  beyond  the  con. 
struction  of  the  work  itse^;  and  you  cannot 
be  justified  in  finding  it  criminal  because  pub* 
lished  at  this  time,  unless  it  would  have  been 
a  criminal  publication  under  any  ciVcimi- 
stances,  or  at  any  other  time. 

The  law  of  England  then,  both  in  its  Ibrms 
and  substance,  Iwing  the  onl^  rule  by  which 
the  author  or  the  work  can  be  iustified  or  con- 
demned, and  the  charge  upon  the  record  being 
the  naked  charge  of  a  libel,  the  cause  resolves 
itself  into  a  question  of  the  deepest  importance 

to   us   all,  THE    MATURB   AKD   BXTEIIT  OP  TBX 
LIBERTY  OF  THE  ENGLISH  PRESS. 

But  before  I  enter  upon  it,  I  wish  to  fulfil 
a  duty  to  the  defendant,  which,  if  I  do  not  de^ 
ceive  myself,  is  at  this  moment  peculiarly  ne- 
cessary to  his  impartial  trial. — If  an  advocata 
entertains  sentiments  injurious  to  the  defence 
he  is  engaged  in,  he  is  not  only  justified,  but 
bound  in  duty,  to  conceal  them ;  so,  on  the 
other  hand,  if  his  own  genuine  sentiments, 
or  any  thing  connected  with  his  character  or 
situation,  can  add  strength  to  his  professional 
assistance,  he  is  bound  to  throw  them  into 
the  scale. — ^In  addressing  myself,  therefore,  to 
gentlemen  not  only  zealous  for  the  honour  of 
English  government,  but  visibly  indignant  at 
any  attack  upon  its  principles,  and  who 
would,  perhaps,  be  impatient  of  arguments 
from  a  suspected  quarter,  I  give  mv  client  the 
benefit  of  declaring,  that  I  am,  and  ever  have 
been,  attached  to  the  genuine  principles  of 
the  British  government;  and  that,  however 
the  Court  or  you  may  reject  the  application, 
I  defend  him  upon  principles  not  only  con- 
sistent  with  its  permanence  and  security ^  b^t 
without  the  establishment  of  which,  it  never 
could  have  had  an  existence. 

The  proposition  which  I  mean  to  maintain 
as  the  oasis  of  the  liberty  of  the  press,  and 
without  wliich  it  is  an  empty  sound,  is  this : 
— that  every  man,  not  intending  to  mislead, 
but  seeking  to  enlighten  others  with  wlmt  his 
own  reason  and  conscience,  however  erro- 
neously, have  dictated  to  him  aa  tiiith,  may 
address  himself  to  the  universal  reawn  of  a 
whole  nation,  either  upoii  the  subject  of  go- 
vernments in  generaJ^  or  upon  that  of  our  own 
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particular  country : — ^that  he  may  analyze  the 
principles  of  its  constitution, — point  out  its 
errors  and  defects, — examine  and  publish  its 
corruptions, — warn  his  fellow-citizens  against 
their  ruinous  consequences, — and  exert  his 
whole  Acuities  in  pointing  out  the  most  ad- 
vantageous changes  in  establishments  which 
he  considers  to  be  radically  defective,  or 
sliding  from  their  object  by  abuse. — All  this 
every  subject  of  this  country  has  a  right  to 
do,  if  he  contemplates  only  what  he  thinks 
would  be  for  its  advantage,  and  but  seeks  to 
chans;ie  the  public  mind  by  the  conviction 
which  flows  from  reasonings  dictated  by  con- 
science. 

If,  indeed,  he  writes  what  he  does  not  think ; 
«~if,  contemplating  the  misery  of  others,  he 
wickedly  condemns  what  his  own  under- 
standing approves ;— or,  even  admitting  his 
real  disgust  against  the  government  or  its 
corruptions,  if  he  calumniates  living  magis- 
trates,— or  holds  out  to  individuals,  that  they 
have  a  right  to  run  before  the  public  mind 
in  their  conduct^ — that  they  may  oppose  by 
contumacy  or  force  what  private  reason  only 
disapproves ; — that  they  may  disobey  the 
]aw,  because  their  judgment  condemns  it  ;-— 
or  resist  the  public  will,  because  they  honestly 
wish  to  change  it — he  is  then  a  criminal  upon 
every  principle  of  rational  policy,  as  well  as 
upon  the  immemorial  precedents  of  English 
justice ;  because  such  a  person  seeks  to  dis- 
unite individuals  from  their  duty  to  the 
whole,  and  excites  to  overt  acts  of  misconduct 
in  a  part  of  the  community,  instead  of  en- 
deavouring to  change,  by  the  impulse  of 
reason,  that  universal  assent  which,  in  this 
and  in  every  country,  constitutes  the  law  for 
all. 

I  have  therefore  DO  difficulty  in  admitting, 
that,  if  upon  an  attentive  perusal  of  this  work, 
it  shall  be  found  that  the  defendant  has  pro- 
mulgated any  doctrines  which  excite  indivi- 
duals to  withdraw  from  their  subjection  to 
the  law  by  which  the  whole  nation  consents 
to  be  governed ;  if  his  book  shall  be  found 
to  have  warranted  or  excited  that  unfortunate 
criminal  who  appeared  here  yesterday  to  en- 
deavour to  relieve  himself  from  imprison- 
ment, by  the  destmctjon  of  a  prison,  or  dic- 
tated to  him  the  language  of  acfiaiice  which 
ran  through  the  whole  of  his  defence  ;• — if 
throughout  the  work  there  shall  be  found 
any  syllable  or  letter,  which  strikes  at  the 
security  of  property,,or  which  hints  that  any 
thin^  less  than  the  whole  nation  can  constitute 
the  law,  or  that  the  law,  be  it  what  it  may, 
is  not  the  inexorable  rule  of  action  for  every 
individual,  I  willingly  yield  him  up  to  the 
justice  of  the  court. 

Gentlemen,  I  say,  in  the  name  of  Thomas 
Paine,  and  in  his  words  as  author  of  the 
Rights  of  Man,  as  written  in  tlie  very  volume 
that  is  charged  with  seeking  the  destruction 
of  property, 

*  See  the  preceding  Case. 


**  The  end  of  all  political  associations  w, 
the  preservation  of  the  rights  of  man,  which 
rights  are  libertv,  property,  and  security ;  that 
the  nation  is  the  source  of  all  sovereignty 
derived  from  it :  the  right  of  property  being 
secured  and  inviolable,  no  one  ought  to  be 
deprived  of  it,  except  in  cases  of  evident 
puolic  necessity,  legally  ascertained,  and  on 
condition  of  a  previous  just  indemnity.'' 

These  are  undoubtedly  the  rights  of  man 
— the  rights  for  which  all  governments  are 
established — and  the  only  rights  Mr.  Paine 
contends  for ;  but  which  he  thinks,  no  matter 
whether  right  or  wrong,  are  better  to  be  se- 
cured by  a  republican  constitution  than  by 
the  forms  of  the  English  government. — He 
instructs  me  to  admit,  that,  when  govern- 
ment is  once  constituted,  no  individuals^ 
without  rebellion,  can  withdraw  their  obe- 
dience from  it, — that  all  attempts  to  excite 
them  to  it  are  higlily  criminal,  for  the  most 
obvious  reasons  of  policy  and  justice, — that 
nothing  short  of  the  will  of  a  whole  people 
can  change  or  affect  the  rule  by  which  a  na- 
tion is  to  be  governed — and  that  no  private 
opinion,  however  honestly  inimical  to  the 
forms  or  substance  of  the  law,  can  justify 
resistance  to  its  authority,  while  it  remains 
in  force. — The  author  of  the  Rights  of  Man 
not  only  admits  the  truth  of  all  this  doctrine, 
but  he  consents  to  be  convicted,  and  I  also 
consent  for  him,  unless  his  work  shall  be 
found  studiously  and  painfully  to  inculcate 
these  great  principles  of  government  which 
it  is  charged  to  have  been  written  to  destroy. 

Let  me  not,  therefore,  be  suspected  to  be 
contending,  that  it  is  lawful  to  write  a  book 
pointing  out  defects  in  the  English  govern- 
ment, and  exciting  individuals  to  destroy  its 
sanctions,  and  to  refuse  obedience. — But,  on 
the  other  hand,  I  do  contend,  that  it  is  law- 
ful to  address  the  English  nation  un  these 
momentous  subjects ;  lor  had  it  not  been  for 
this  unalienable  right,  thanks  be  to  God  and 
our  fathers  for  establishing  it!  how  should 
we  have  had  this  constitution  which  we  so 
loudly  boast  of? — ^If,  in  the  march  of  the 
humau  mind,  no  man  could  have  gone  before 
the  establishments  of  the  time  he  lived  in. 
how  could  our  establishment,  by  reiterated 
changes,  have  become  what  it  is? — If  no 
man  could  have  awakened  the  public  mind 
to  errors  and  abuses  in  our  government,  how 
could  it  have  passed  on  from  stage  to  stage, 
through  reformation  and  revolution,  so  as  to 
have  arrived  from  barbarism  to  such  a  pitch 
of  happiness  and  perfection,  that  the  Attorney- 
General  considers  it  as  profanation  to  touch 
it  farther,  or  to  look  for  any  future  amend- 
ment? 

In  this  manner  power  has  reasoned  in 
every  age : — government,  in  its  own  estimation^ 
has  been  at  all  times  a  system  of  perfection ; 
but  a  free  press  has  examined  and  detected 
its  errors,  and  the  people  have  from  time  to 
time  reformed  them. — ^This  freedom  has  ak>ne 
made  qut  government  what  it  is ;  this  firee- 
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dom  alone  can  preserve  it;  and  therefore, 
under  the  banners  of  that  fireedom,  to-day  I 
stand  up  to  defend  Thomas  Paine.  But  how, 
alas !  shall  this  task  be  accomplished  P — ^How 
may  I  expect  from  you  what  human  nature 
has  not  made  man  for  the  performance  of? — 
How  am  I  to  address  your  reasons,  or  ask 
them  to  pause,  amidst  the  torrent  of  prejudice 
which  has  hunied  away  the  public  mind  on 
the  subject  you  are  to  judge  i 

Was  any  Englishman  ever  so  brought  as  a 
criminal  before  an  English  court  ofjustice  f 
•—If  I  were  to  ask  you,  gentlemen  of  the 
jury,  what  is  the  choicest  fruit  that   grows 
upon  the  tree  of  English  liberty,  you  would 
answer,  SECURirr  under  twe  law. — If  I  were 
lo  ask  the  whole  people  of  England,  the  re- 
turn they  looked  for  at  the  hands  of  govern- 
iBent,  for  the  burthens  under  wbich  they  bend 
to  support  it,  I  should  still  be  answered, 
ft£ci7aiTT<> UNDER  THE  LAW;  OT,  lu  Other  words, 
an  impartial  administration  of  iustic^.     So 
sacred,  therefore,  has  the  freenom  of  trial 
been  ever  held  in  England; — so  anxiously 
does  justice  guard  against  every  possible  bias 
in  her  path,  that  if  the  public  mmd  has  been 
locally  agitated  u|)on  anv  subject  in  judgment, 
the  forum  has  either  been  changed,  or  the 
trial  postponed. — ^The  circulation  of  any  paper 
that  brings,  or  can  be  supposed  to  bring,  pre- 
judice, or  even  well-founded  knowledge,  with- 
in the  reach  of  a  British  tribunal,  on  the  tpur 
€f  an  occasion,  is  not  onl^  highly  criminal, 
but  defeats  itself,  by  leading  to  put  off  the 
trial  which  its  object  was  to  pervert.    On  this 
principle,  the  noble  and  learned  judge  will 
permit  me  to  remind  him,  that  on  the  trial  of 
the  dean  of  St.  Asaph  for  a  libel,  or  rather 
^hen  he  was  brought  to  trial,  the  circulation 
of  books  by  a  society  favourable  to  his  de- 
fence, was  held  by  his  lordship,  as  chief  jus- 
lice  of  Chester,  to  be  a  reason  for  not  trying 
the  cause  ;*  although  they  contained  no  mat- 
ter relative  to  the  dean,  nor  to  the  object  of 
liis  trial;  beine  only  extracts  from  ancient 
authors  of  hign  reputation,  on  the  general 
rights  of  juries  to  consider  the  innocence  as 
well  as  the  guilt  of  the  accused ;  yet  still,  as 
the  recollection  of  these  rights  was  pressed 
ibrwaxd  with  a  view  to  affect  the  proceedings, 
|he  proceedings  were  postponed. 

Is  the  defendant  then  to  be  the  only  ex- 
ception to  these  admirable  provisions  ?— Is 
the  English  law  to  judge  him,  stript  of  the 
armonr  with  which  its  universal  justice  en- 
circles all  others  f — Shall  we,  in  the  very  act 
of  judging  him  for  detracting  from  the  Ens- 
fish  government,  fiimish  him  with  ample 
tnatter  for  just  reprobation,  instead  of  detrac- 
tion.^— ^Has  not  nis  cause  been  prejudged 
through  a  thousand  channels  ? — Has  not  the 
woric  nefore  you  been  daily  and  publicly  re- 
"viled,  and  his  person  held  up  to  dmuon  and 
Teproach ; — ^Has  not  the  pubhc  mind  been  ex- 
died,  by  crying  down  the  very  phrase  and 

*  See  Vol.  XXI,  p.  87«. 


idea  of  the  Rights  of  Man  ?  Nay,  liave  not 
associations  of  gentlemen,  I  speak  it  with 
regret,  because  I  am  persuaded,  from  what  I 
know  of  some  of  them,  that  they  amongst 
them  at  least  thought  they  were  serving  die 
public ; — yet  have  tney  not,  in  utter  contempt 
or  ignorance  of  that  constitution  of  which 
they  declare  themselves  to  be  the  guardians, 
published  the  grossest  attacks  upon  the  de>* 
fendant? — Have  they  not,  even  while  the 
cause  has  been  standing  here  for  immediate 
trial,  published  a  direct  protest  against  the 
very  work  now  before  you;  advertisme  in  the 
same  paper,  thoueh  under  the  general  descrip- 
tion of  seditious  libels,  a  reward  on  the  con- 
viction of  any  person  who  should  dare  tu  sell 
the  book  itself,  to  which  their  own  publica- 
tion was  an  answer? — ^The  attorney-general 
has  spoken  of  a  forced  circulation  of  this 
work; — ^but  how  have  these  pre-judgin^  pa- 
pers been  circulated  ? — ^we  all  know  how. 
They  have  been  thrown  into  our  carriages  in 
every  street; — they  have  met  us  at  every 
turnpike; — and  they  lie  in  the  areas  of  ail 
our  houses. — To  complete  the  triumph  of 
prejudice,  that  high  tribunal,  of  which  I  h^ve 
the  honour  to  be  a  member, — my  learned 
friends  know  what  I  say  to  be  true, — has  been 
drawn  into  this  vortex  of  slander ;  and  some 
of  its  members  (I  must  not  speak  of  the 
House  itself),  have  thrown  the  weight  of 
their  stations  into  the  same  scale.  By  all 
these  means  I  maintain  that  this  cause  has 
been  prejudged. 

It  may  be  said,  that  I  have  made  no  mo* 
tion  to  put  off  the  trial  for  these  causas, 
and  that  courts  of  themselves  take  no  cogni- 
zance of  what  passes  elsewhere,  without  facts 
laid  before  them. — Gentlemen,  I  know  that  I 
should  have  had  equal  justice  from  the 
Court,  if  I  had  brouo^ht  myself  within  the 
rule. — Bui  when  should  I  have  been  better,  in 
the  present  aspect  of  things?  and  I  only  re- 
mina  you  therefore  of  all  these  hardships,  that 
you  may  recollect,  that  your  judgment  is  to 
proceed  upon  that  alone  which  meets  you 
here,  upon  the  evidence  in  the  cause,  and  not 
upon  su^stions  destructive  of  every  prin* 
ciple  ofjustice. 

Having  disposed  of  these  foreign  preju- 
dices, I  hope  you  will  as  little  regard  some 
arguments  that  have  been  offered  to  you  in 
court — ^The  letter  which  has  been  so  repeat- 
edly pressed  upon  you,  ought  to  be  dismissed 
even  from  your  recollection. — I  have  already 
put  it  out  of  the  question,  as  naving  been 
written  lon^  subsequent  to  the  book,  and  as 
being  a  libel  on  the  king,  which  no  part  of 
the  information  charges,  and  which  may 
hereafter  be  prosecuted  as  a  distinct  offence.—- 
I  consider  that  letter  besides,  and  indeed  have 
always  heard  it  treated,  as  a  forgery,  contrived 
to  injure  the  merits  of  the  cause,  and  to  em- 
barrass me  personally  in  its  defence.-— I  have 
a  right  so  to  consider  it,  because  it  is  unsup- 
ported bv  any  thing  similar  at  an  earlier  pe- 
riod.—The   defendant's  whole  deportment^ 
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previous  to  the  publication,  has  been  wholly  ; 
unexceptiODable ;— he  properly  desired  to  be  i 
fiyen  upas  the  author  of  the  book,  if  aoy  iu- ; 
quiry  should  take  place  concerning  it ;  and  he 
is  not  afi'ected  in  evidence,  directly  or  in* 
directly,  with  any  illegal  or  suspicious  con- 
duct ;  not  even  with  having  uttered  an  in- 
discreet or  taunting  expression,  nor  with  any 
one  matter  or  thine,  inconsistent  with  the 
duty  of  the  best  subject  in  England. — His 
opinions  indeed  were  adverse  to  our  system:— 
but  I  maintain  that  opimoN  is  free,  and  that 
CONDUCT  alone  is  amenable  to  the  law. 

You  are  next  desired  to  judse  of  the  au- 
thor's mind  and  intention,  by  the  modes  and 
extent  of  the  circulatioa  of  his  work.  The 
riRST  Part  of  the  Rights  of  Man,  Mr.  Attor- 
ney General  tells  you,  he  did  not  prosecute, 
although  it  was  in  circulatioD  through  the 
country  for  a  ^ear  and  a  half  together,  be- 
cause, it  seems,  it  circulated  only  amonest  what 
he  styles  the  judicious  part  of  the  public,  who 
possessed  in  their  capacities  and  experience 
an  antidote  to  jthe  poison;  but  that  with  re- 
^rd  to  the  second  Part  now  before  you,  its 
circulation  had-  been  forced  into  every  corner 
of  Britain ;  it  had  been  printed  and  reprinted 
ibr  cheapness  even  upon  whited  brown  paper, 
and  had  crept  into  the  vei^  nurseries  ot  chil- 
dren, as  a  wrapper  fot  their  sweetmeats. 

In  answer  to  this  statement,  which  after  aM 
stands  only  upon  Mr.  Attorney  General's  own 
assertion,  unsupported  by  any  kind  of  proof 
(no  witness  having  proved  the  author's  pep- 
aonal  interference  with  the  sale),  I  still  main- 
tain, that  ii  he  had  the  most  anxiously  pro- 
moted it,  the  question  would  remain  exactly 
THE  SAME :  the  question  would  still  be,  whe- 
ther at  the  time  when  Paine  composed  his 
work,,  and  promoted  the  most  extensive  pur- 
ohase  of  it,  he  believed  or  disbelieved  what  he 
had  written, — and  whether  he  contemplated 
the  happiness  or  the  misery  of  the  English 
nation,  to  which  it  is  addressed;  and  which- 
ever of  these  intentions  may  be  evidenced  to 
your  judgments  upon  reading  the  book  itself, 
I  confess  I  am  utterly  at  a  loss  to  comprehend 
bow  a  writer  can  be  supposed  to  mean  some- 
thing ditferent  from  what  he  has  written^  by 
proof  of  an  anxiety  (common  I  believe  to  all 
authors)  that  iiis  work  should  be  generally 
read.  Remember,  I  am  not  asking. your  opi- . 
nions  of  tl)e  doctrines  themselves ; — you  have 
given  them  already  pretty  visiblv  since  I  be- 
gan to  address  you ; — but  I  shall  appeal  not 
only  to  j^ritf,  but  to  those  who,  without  our 
leave,  will  hereafter  judge,  and  without  ap< 
peal,  of  all  that  we  are  doing,  to-day, — whe- 
ther, upon  the  matter  which  I  hasten  to  lay 
before  you,  you  can  refuse  to  pronounce,  that 
from  his  education — from  the  accidents  and 
habits  of  his  life — from  the  time  and  occasion 
of  tlie  publication —from  tlie  circumstances 
attending  it — and  from  every  luic  and  letter 
of  the  work  itself,  and  from  all  his  other  writ- 
ings, his  conscience  and'  understanding  (no 
matter  ishether  erroneoialy  or  not)  wcf  c  deeply 
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and  solemnly  impressed  with  the  matters  con. 
tain^  in  his  book, — that  he  addressed  it  to 
the  reason  of  the  nation  at  large,  and  not  to 
the  pas^ons  of  individuals, — and  that,  in  the 
issue  of  its  influence,,  he  contemplated  only 
what  appeared  to  Aim  (though  it  may  not  to 
us)  to  be  the  interest  and  happiness  of  Eng- 
land, and  of  the  whole  human  race.  In  draw- 
ing Uie  one  or  the  other  of  these  conclusions, 
the  book  stands  first  in  order,  and  it  shall 
now  speak  for  itself. 

Gentlemen,  the  whole  o^  it  b  in  evidence 
before  you;  the  particular  parts  arraigned 
having  only  been  read  by  my  consent,  upon 
the  presumption,,  that,  on  retiring  from  the 
court,  you  would  carefully  compare  them  with 
the  context,  and  all  the  parts  with  the  wnoLS 
VIEWED  TOGETHER. — You  camiot  indeed  do 
justice  without  it.— The  most  common  letter^ 
even  in  the  ordinary  course  of  business,  can- 
not be  read  in  a  cause  to  prove  an  obligation 
for  twenty  shillings  without  the  whole  be- 
ing read,  that  the  writer's  meaning  may  be 
seen  without  deception. — But  in  a  criminal 
charge  comprehenaing  only  four  pages  and  » 
half,  out  of  a  work  containing  nearly  two 
hundred,  you  cannot,  with  even  the  appear- 
rance  of  common  decency,  pronounce  ajudgr 
ment  without  the  most  deliberate  and  cau- 
tious comparison.— I  observe  that  the  noble 
and  learned  judge  confinns  me  in  this  obser- 
vation. 

If  any  given  part  of  a  work  be  legally  ex- 
planatory of  every  other  part  of  it,  the  preface^ 
a  fortiori,  is  the  most  material;  because  the 
preface  is  the  author's  own  key  to  his  writ- 
ing : — it  is  tltere  that  he  takes  the  reader  by 
the  hand,  and  introduces  him  to  his  subject : 
— it  is  there  that  the  spirit  and  intention  of 
the  whole  is  laid  before  him  by  way  of  pro- 
logue. A  preface  is  meant  by  the  author  as 
a  clue  for  ignorant  or  careliess  readers : — the 
author  says  by  it,  to  every  man  who  chooses 
to  begin  where  he  ought.  Look  at  my  plan^ 
attend  to  my  distinctions — mark  the  purpose 
and  limitations  of  the  matter  I  lay  before 
you. 

Let  then  the  calumniators  of  Thomas  Paine 
now  attend  to  Ids  Preface,  where,  to  leave  no 
excuse  for  i^orance  or  misrepresentauon,  he 
expresses  himself  thus ; 

''  X  have  dilTcred  from  some  professional 

rintlemen  on  the  subject  of  prosecutions,  an4 
since  find  they  are  falling  into  my  opinion^ 
which  I  will  here  state  as  fully,  but  fs  oon^ 
cisely  as  I  can. 

'^  I  will  first  put  a  case  with  respect  to  any 
law,  and  then  compare  it  with  a  government^ 
or  with  what  in  England  is,  or  has  been,  called 
a  constitution. 

''  It  would  be  an  act  of  despotism,  or  what 
in  England  is  called  arbitrary  power,  to  make 
a  law  to  prohibit  investigating  the  principles, 
good  or  bad,  on  which  sucn  a  law,  or  anjf 
other,  is  founded. 

'^  If  a  law  be  bad,  it  is  one  tiling  to  wpo$e 
the  practice  of  it,  but  it  is  quite  a  di&rexU 
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thing  to  expae  its  errors^  to  reoMon  on  its  de- 
feetSy  and  to  ikow  catue  why  it  should  be  re- 
pealed, or  why  another  ou^ht  to  be  substi- 
tuted in  its  place.  I  hatve  always  heild  it  an 
opinion  (making  it  also  my  practice),  that 
it  is  better  to  obey  a  bad  law,  making  use  at 
the  same  time  of  every  argument  to  show  its 
errors  and  procure  its  repeal,  than  forcibl}^  to 
violate  it :  oecause  the  precc<lent  of  breaking 
a  bad  law  might  weaken  the  force,  and  lead 
^  to  a  discretionary  violation,  of  those  which  are 
good. 

^  The  case  is  the  same  with  principles  and 
forms  of  governments,  or  what  are  called  con- 
stitutions, and  the  parts  of  which  they  are 
fiomposed. 

**  It  is  for  the  good  of  nations,  and  not  for 
the  emolument  or  aggrandizement  of  parti- 
cular individuals,  that  government  ought  to 
be  established,  and  that  mankind  are  at  the 
expense  of  supporting  it.  The  defects  of  every 
^vemment  and  constitution,  both  as  to  prin- 
ciple and  form,  must,  on  a  parity  of  reasoning, 
be  as  open  to  discussion  as  the  defects  of  a 
law,  and  it  is  a  duty  which  every  man  owes 
to  society  to  point  them  out.  When  those 
defects,  and  the  means  of  remedying  them, 
are  generally  seen  by  a  nation,  that  nation 
will  reform  its  government  or  its  constitution 
in  the  one  case,  as  the  government  repealed 
or  reformed  the  law  in  the  other.'' 

Gentlemen,  you  must  undoubtedly  wish  to 
deal  with  every  man  who  comes  before  you 
in  judgment,  as  you  would  be  dealt  by ;  and 
surely  you  will  not  lay  it  down  to-day  as  a 
law  to  be  binding  hereafter  even  upon  your- 
selves, that  if  you  should  publish  any  opmi6n 
concerning  existing  abuses  in  your  country's 

government,  and  point  out  to  the  whole  pub- 
c  the  means  of  amendment,  you  are  to  be 
acquitted  or  convicted  as  any  twelve  men  may 
happen  to  agree  with  you  in  your  opinions, — 
Yet  this  is  precisely  what  you  are  asked  to 
do  to  another: — it  is  precisely  the  case  before 
you : — ^Mr.  Paine  expressly  says,  I  obey  a  law 
until  it  is  repealed ;— obedience  is  not  only 
my  principle  out  my  practice,  since  my  dis- 
otledience  of  a  law  from  thinking  it  body  might 
apply  to  justify  another  man  in  the  disobe- 
dience of  a  good  one ;  and  thus  individuals 
-wouM  give  the  rule  for  themselves,  and  not 
society  for  all. — You  will  presently  see  that 
the  same  principle  pervades  the  whole  work ; 
and  I  am  the  more  anxious  to  call  your  at- 
^ntion  to  it,  however  repetition  may  tire  you, 
because  it  unfolds  the  whole  principle  of  my 
argument :  for,  if  you  find  a  sentence  in  the 
whole  book  that  invests  any  individual,  or  any 
number  of  individuals,  or  any  community 
short  of  the  whole  nation,  with  a  power  of 
changing  any  part  of  the  law  or  constitution, 
I  abandon  the  cause-~YES,  I  freely  abandon 
^t,  because  I  will  not  afiront  the  majesty  of  a 
court  of  justice  by  maintaining  propositions 
wbicfay  even  upon  the  surface  of  them,  are 
ialse.  Mr.  ParnO;  page  168,  168,  {pes  on 
Uuiss 
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**  When  a  nation  changes  its  opinion  and 
habits  of  thinking,  it  is  no  loneer  to  be  go- 
verned as  before ;  but  it  would  not  only  be 
wrong,  but  bad  policy,  to  attempt  by  force 
what  ought  to  be  accomplished  by  reason. 
Rebellion  consists  in  forcibly  opposing  the 
general  will  of  a  nation,  whether  by  a  party 
or  by  a  government.  There  ought,  therc- 
fore^  to  be,  in  every  nation,  a  method  of  oc- 
casionally ascertaining  the  state  of  public  opi- 
nion with  respect  to  government." 

"  There  is,  therefore,  no  power  but  the 
voluntary  will  of  the  people,  that  has  a  right 
to  act  in  any  matter  respecting  a  general  re- 
form ;  and,  by  the  same  right  that  two  per- 
sons can  confer  on  such  a  subject,  a  thousand 
may.  The  object  in  all  such  preliminary  pro- 
ceedings is,  to  fiml  out  what  the  general 
SENSE  OF  a  nation  is,  and  to  be  governed  by 
it.  If  it  prefer  a  bad  or  defective  government 
to  a  reform,  or  choose  to  pay  ten  times  more 
taxes  than  there  is  occasion  tor,  it  has  a  right 
so  to  do ;  and,  so  long  as  the  majority  do  not 
impose  conditions  on  the  minority  diflferent  to 
what  they  impose  on  themselves,  thoujih 
there  may  be  much  error,  there  is  no  in- 
justice ;  neither  will  the  error  continue  long. 
Reason  and  discussion  will  soon  bring  things 
right,  however  wrong  they  may  begmr  By 
such  a  process  no  tumult  is  to  be  approhendedL 
The  poor  in  all  countries,  are  naturally  both 
peaceable  and  grateful  in  all  reforms  in  which 
their  interest  and  happiness  are  included.  It 
is  only  by  neglecting  and  rejecting  them  thai 
they  become  tumultuous." 

Gentlemen,  these  are  the  sentiments  of  the 
author  of  the  Rights  of  Man ;  and,  whatever 
his  opinions  may  be  of  the  defects  in  our  go- 
vernment, it  never  can  change  oursconcemmg 
it,  if  our  sentiments  are  just;  and  a  writing  can 
never  be  seditious  in  the  sense  of  the  English 
law,  which  states  that  the  government  leans 
on  the  UNIVERSAL  WILL  for  Its  support. 

This  universal  will  is  the 'best  and  securest 
title  which  his  Majesty  and  his  family  have 
to  the  throne  of  these  kingdoms ;  and  in  pro- 
portion to  the  wisdom  of  our  institutions,  the 
title  must  in  common  sense  become  the 
stronger :  so  little  idea,  indeed,  have  I  of  any 
other,  that  in  my  place  in  parliament,  not  a 
week  ago,  I  considered  it  as  the  best  way  of 
expressing  my  reverence  to  the  constitution, 
as  established  at  the  Revolution,  to  declare  (I 
believe  in  the  presence  of  the  heir  apparent 
to  the  crown,  to  whom  I  have  the  greatest 
personal  attachment),  that  his  majesty  reigned 
in  England,  by  choice  and  consent  as  the 
magistrate  of  the  English  people ; — not  indeed 
a  consent  and  choice  by  personal  election, 
like  a  king  of  Poland,  the  worst  of  all  possible 
constitutions;  but  by  the  election  of  a  family 
for  great  national  objects,  in  defiance  of  that 
hereditary  right,  which  only  becomes  tyranny 
in  the  sense  of  Mr.  Paine,  when  it  claims  to 
inherit  a  nation,  instead  of  governing  by  their 
consent,  and  continuing  for  its  benefit.  This 
sentiment  has  the  advantage  of  Mr.  Burke's 
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high  autborityy  who  says  with  great  truih,  in 
^  Letter  to  his  Constituents,  ^  Too  Utile  de- 
pendaoce  cannot  be  had  at  this  time  of  day 
on  names  and  prejudices  s  the  eyes  of  man- 
kind are  opened :  and  communities  must  be 
held  together  by  an  evident  and  solid  inte- 
rest''* I  believe,  gentlemen  of  the  jury,  that 
the  prince  of  Wales  will  always  render  this 
title  dear  to  the  people. — The  attomey-een^al 
can  only  tell  you  what  he  believa  of  him ;  I 
can  tell  you  what  I  know,  and  what  I  am 
bound  to  declare,  since  this  prince  maybe 
traduced  in- every  part  of  the  kingdom,  with- 
out its  coming  in  cjuestion,  till  brought  in  to 
load  a  defence  with  matter  collateral  to  the 
charge.  I  therefore  a$$ert  what  the  attorney- 
general  can  only  hope,  that  whenever  that 
prince  shall  come  to  tne  throne  of  this  country 
(which  I  pray,  but  by  the  course  of  nature 
may  never  happen),  he  will  make  the  consti- 
tution of  Great  Britain  the  foundation  of  ail 
bis  conduct. 

Having  now  established  the  author's  ^ 
peral  intention  by  his  own  introduction,  which 
is  the  best  and  fairest  exposition,  let  us  neit 
look  at  the  occasion  whicn  gave  it  birth. 

The  attorney-seneral,  throughout  the  whole 
course  of  his  address  to  you  (I  knew  it  would 
be  so),  has  avoided  the  most  distant  notice  or 
hint  of  any  circumstance  having  led  to  the 
uppearance  of  the  author  in  the  political 
world,  after  a  silence  of  so  many  years : — ^he 
has  not  ev^n  pronounced,  or  even  glanced  at 
the  name  of  Mr.  Burke,— but  has  lef\  you  to 
take  it  for  granted  that  the  defendant  volun- 
teered this  delicate  and  momentous  subject, 
and  witliout  being  led  to  it  bv  the  provocation 
of  political  controversy,  haci  seized  a  favour- 
able moment  to  stigmatize,  from  mere  malice, 
and  against  his  own  confirmed  opinions,  the 
constitution  of  this  country. 

Gentlemen,  my  learned  friend  knows  too 
well  my  respect  and  value  for  him  to  suppose 
'that  I  am  charging  him  with  a  wilful,  sup- 
pression ;  I  know  him  to  be  incapable  of  it; 
Le  knew  it  would  come  from  me;  he  will 
permit  mc,  however,  to  lament  that  it  should 
have  been  left  for  me  to  inform  you,  at  this 
late  period  of  the  cause,  that  not  only  the 
work  before  you,  but  the  First  Part,  of  which 
it  is  a  natural  continuation,  was  written 
avowedly  and  upon  the /ace  of  it,  in  answer 
TO  Mr.  Burke. — ^They  were  written  besides 
under  circumstances  to  be  explained  hereafter, 
in  the  course  of  which  explanation  I  may 
-have  occasion  to  cite  a  few  passages  from  the 
works  of  that  celebrated  person.— And  I  shall 
«peak  of  him  with  the  highest  respect? — for, 
with  whatever  contempt  ne  may  delight  to 
look  down  upon  my  humble  talents, — how- 
ever he  may  disparage  the  principles  which 
direct  mv  public  conduct,  he  shall  never  force 
me  to  toiget  the  regard  which  this  country 

4iwes  to  him  for  the  writings,  which  he  has 
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*  Letter  to  Samuel  Span,  esq.,  Burke's 
WArk^b  w>i  9,  p.  SiS;  ed.  of  1801, 
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left  ufMin  reoord  aa  an  iaheritaace  to  oar  most 
distant  posterity. — ^Afler  the  gratitude  which 
we  owe  to  God  for  the  divine  giAs  of  reasoa 
and  understanding^  our  next  thanks  are  doe 
to  those  from  the  fountains  of  whose  enlight- 
eaed  minds  they  are  fed  and  fructified :  but 
pleading,  as  I  do,  the  cause  of  freedom  of 
opinions,  I  shall  not  eive  offence  by  remark- . 
ins  that  this  great  auUior  has  been  thought 
to  nave  changed  some  of  his :  and,  if  Thomas 
Paine  had  not  thought  so,  I  should  not  now 
be  addressing  you,  because  the  book  which  is 
my  sukject  Would  never  have  been  written. 
Who  may  be  right  and  who  in  the  wrong,  in 
the  contention  of  doctrines,  I  have  repeatedly 
disclaimed  to  be  the  question ;  I  can  only  say 
that  Mr.  Paine  may  be  right*  throuohout, 
but  that  Mr.  Burke  cannot; — Mr.  Paine  has 
been  uniform  in  hii  opinions,  but  Mr.  Burke 
HAS  not;  Mr.  Burke  can  only  be  right  in 
part;  but,  slKiuld  Mr.  Paine  be  even  mi^aken 
m  the  whole,  still  I  am  not  removed  firom  the 
principle  of  his  defence. — My  defence  has 
nothing  to  do  with  the  rectitude  of  his  doc- 
trines.— I  admit  Mr.  Paine  to  be  a  republican; 
— ^you  shall  soon  see  what  made  him  one :— I 
do  not  seek  to  sh%de  or  qualify  his  attack 
upon  our  constitution  ;  I  put  my  defence  On 
no  such  matter, — he  undoubtedly  means  to 
declare  it  to  be  defective  in  its  forms,  and 
contaminated  with  abuses,  which,  in  his  jud^ 
ment,  will  one  day  or  other  bring  on  the  ruin 
of  us  all : — it  is  in  vain  to  mince  tho  matter; 
— ^this  is  the  scope  of  his  work  —But  still,  if 
it  contains  no  attack  upon  the  king's  majesty; 
nor  upon  any  other  living  maoistrate  ;-^if 
it  excites  to  no  resistance  to  ma^stracy,  but, 
on  the  contrary,  if  it  even  studiously  incul- 
cates obedience,  then  whatever  may  be  its 
defects,  the  question  continues  as  before,  and 
ever  must  remain  an  unmixed  question  of  the 
liberty  of  the  press.  I  have  therefore  consi- 
dered it  as  no  breach  of  professional  duty, 
nor  injurious  to  the  cause  I  am  defending,  to 
express  my  own  admiration  of  the  real 
pnnciples  of  our  constitution ; -^  a  consti- 
tution which  I  hope  may  never  give  way 
to  any  other  —  a  constitution  which  has 
been  productive  of  many  benefits  and  whicb 
will  produce  many  more  hereafter,  if  we 
have  wisdom  enough  to  pluck  im  the 
weeds  that  crow  in  the  ricnest  soils  and 
amongst  the  brightest  flowers. — I  agree  with 
the  merchants  of  London,  in  a  late  deckra^ 
tion,  that  the  English  government  is  equal  to 
the  reformation  of  its  own  abuses ;  and,  as  aa 
inhabitant  of  the  city,  I  would  have  ngned 
it,  if  I  had  known,  o^'  my  own  knowledge,  the 
facts  recited  in  its  preamble ;  but  abuses  the 
English  constitution  unquestionably  has, 
which  call  loudly  for  reformation,  the  exist- 
ence of  which  has  been  the  theme  of  our 
greatest  statesmen,  which  have  too  plainly 
formed  the  priiKiples  of  the  defendant,  and 
may  have  led  to  the  very  coiyunctore  whick 
produced  his  book. 
Gentlemen,  we  all  but  too  wdl  teoiemlMr 
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the  cdaflHtoilft  sitHalioD  i&  which  our  country  f 
stood  but  a  few  vears  ago ;— a  situation  whidfi 
no  man  can  iook  back  upon  without  hoiror, 
Bor  feel  himself  safe  from  relapsing  into  a^n, 
while  the  causes  remain  which  produced  a. — 
The  erent  I  allude  to  you  must  know  to  be 
the  American  war,  and  the  still  existing  causes 
of  it,  the  corruptions  of  this  government — In 
those  days  it  was  not  thought  virtue  by  the 
patriots  of  Ensland  to  conceal  the  existence 
of  them  from  the  people;  but  then,  as  now, 
authority  condemned  them  as  disaffected 
subjects,  and  defeated  the  ends  they  sought 
by  their  promul^tion. 

Hear  the  opinion  of  sir  George  Saville— not 
bis  speculative  opinion  concerning  the  strac- 
ture  of  our  government  in  the  abstract,  but  his 
opinion  of  the  settled  abuses  which  prevailed 
ia  ku  own  time,  and  which  continue  at  this 
mmtnt.  But  first  let  me  remind  you  who 
mr  George  Ssville  was— I  fear  we  shall  hardly 
look  upon  his  like  again— How  shall  I  describe 
him  to  you? — In  my  own  words  I  cannot — ^I 
was  lately  commended  by  Mr.  Burke  in  the 
House  of  Commons  for  strengthening  my  own 
languase  by  an  appeal  to  Dr.  Johnson.* — 
Were  the  honourable  gentleman  present  at 
this  moment,  he  would  no  doubt  doubly 
applaud  my  choice  in  resorting  to  his  own 
works  for  the  description  of  sir  George  Saville : 

"  His  fortune  is  among  the  largest;  a  for- 
time,  which,  wholly  unincumbered  as  it  is, 
without  one  single  charee  from  luxury,  vanity, 
or  excess,  sinks  under  tnc  benevolence  of  its 
dispenser.  This  private  benevolence,  expand- 
ing itself  into  patriotism,  renders  his  whole 
being  the  estate  of  the  public,  in  which  he 
has  not  reserved  a  peculium  for  himself  of 
profit,  diversion,  or  relaxation.  During  the 
session,  the  first  in,  and  the  last  out  of  the 
House  of  Commons,  he  passes  from  the 
senate  to  the  camp ;  and,  seldom  seeing  the 
seat  of  his  ancestors,  he  is  always  in  the 
senate  to  serve  his  country,  or  in  the  field  to 
defend  it"t 

It  is  impossible  to  ascribe  to  such  a  cha- 
racter any  principle,  but  patriotism,  when  he 
expressed  himself  as  follows : 

**  I  return  to  you  baffled  and  dispirited,  and 
1  am  sorry  that  truth  obliges  me  to  add,  with 
hardly  a  ray  of  hope  of  seeing  any  change  in 
the  miserable  course  of  public  calamities. 

^  On  this  melancholy  day  of  account,  in 
Tendering  up  to  you  my  trust,  I  deliver  to 
you  your  share  of  a  country  maimed  and 
weakened ;  its  treasure  lavished  and  mis- 
CTent ;  its  honours  faded ;  and  its  conduct 
ine  laughing-stock  of  Europe :  our  nation  in 
a  manner  without  allies  or  friends,  except 
<uch  as  we  have  hired  to  destroy  our  fellow- 

♦  See  in  the  New  Pari.  Hist  the  Debate, 
December  I6th,  1792,  on  Mr.  Fox's  motion 
for  sending  a  minister  to  Paris,  to  treat  with 
the  Provisional  Government  of  France. 

t  Speech  at  Bristol.  Burke's  Works,  vol. 
3,  p.  398, 393, 8n>.  X80Q. 


subjects,  and  to  ravage  a  country,  in  which 
we  once  claimed  an  invaluable  share.  I  re* 
turn  to  you  some  of  your  principal  privileg^ra 
impeached  and  mangled.  And,  lastly,  I  leave 
you,  as  I  conceive,  at  this  hour  and  moment, 
fully,  efiectually,  and  absolutel;^,  under  the 
discretion  and  power  of  a  military  force, 
which  is  to  act  without  waiting  for  the  autho- 
rity of  the  civil  magistrates. 

*'  Some  liave  been  accused  of  exaggerating 
the  public  misfortunes,  nay,  of  having  endea- 
voured to  help  forward  the  mischief,  tiiat 
they  might  afterwards  raise  discontents.*— I 
am  willing  to  hope,  that  neither  my  temper, 
nor  ray  situation  in  Ufe,  will  be  thought  na- 
turally to  urge  me  to  promote  misery,  dis- 
cord, or  confusion,  or  to  exult  in  the  subver- 
sion of  order,  or  in  the  ruin  of  property.  I 
have  no  reason  to  contemplate  with  pleasure 
the  poverty  of  our  country,  the  increase  of  oUr 
debts  and  of  our  taxes,  or  the  decay  of  our 
commerce. — ^Trust  not,  however,  to  my  re- 
port: reflect,  compare,  and  judge  for  your- 
selves. 

**  But,  under  all  these  disheartening  cir- 
cumstances, I  could  yet  entertain  a  cheerful 
hope,  and  undertake  again  the  commission 
with  alacritv,  as  well  as  zeal,  if  I  could  see 
any  effectual  steps  taken  to  remove  the  ori- 
ginal cause  of  the  mischief—'  Then  would 
'  there  be  a  hope.' 

'*  But,  till  the  purity  of  the  constituent 
body,  and  thereby  that  of  the  represcntativs, 
be  restored,  there  is  none. 

'<  I  gladly  embrace  this  most  public  oppor- 
tunity of  deUvering  my  sentiments,  not  only 
to  all  my  constituents,  but  to  those  likewise 
not  my  constituents,  whom  yet,  in  the  large 
sense,  I  represent,  and  am  faithfully  to  serve. 

''  I  look  upon  restoring  election  and  repre«^ 
scntation  in  some  degree  (for  I  expect  no 
miracles)  to  their  original  purity,  to  oe  that, 
without  which  all  other  enbrts  will  be  vain 
and  ridiculous. 

*'  If  something  be  not  done,  you  may,  in- 
deed, retain  the  outward  form  of  your  con- 
stitution, but  not  the  power  thereof." 

Such  were  the  words  of  that  g;reat  good 
man,  lost  with  those  of  many  others  ot  his 
time,  and  his  fame,  as  &r  as  power  could 
hurt  it,  put  in  the  shade  along  with  them. — 
The  consequences  we  have  all  seen  and  felt : 
— America,  from  an  obedient  afifectiouate  co- 
lony, became  an  independent  nation ;  ai)4 
two  millions  of  people,  nursed  in  the  ve^ 
lap  of  our  monarciiy,  became  the  willing  sub- 
jects of  a  republican  constitution. 

Gentlemen,  in  that  great  and  calamitous 
conflict,  Kdmund  Burke  and  Thomas  Paine 
fought  in  the  same  field  of  reason  together; 
but  with  very  different  successes. — Mr.  Burke 
spoke  to  a  parliament  in  England,  such  a9  sir 
George  Saville  (lesrribes  it,  having  no  ears 
but  for  sounds  that  flattered  its  corruptions^-* 
Mr.  Paine,  uii  the  other  hand,  spoke  to  a 
PEOPLE ; — reasoned  with  them,— told  them 
that  they  were  bound  by  no  subjection  to 
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•overeigDtj,  further  than  their  owb  benefit 
connected  them ;  and  by  these  powerful  ar- 
guments prepared  the  minds  of  the  American 
people  for  that  OLoaiotrs,  just,  and  happy 
resolution. 

Gentlemen,  I  have  a  right  to  distinguish  it 
by  these  epithets,  because  I  aver  that  at  this 
moment  tnere  is  as  sacred  a  reo^ard  to  pro- 
perty ;^as  inviolable  a  security  to  all  the 
rights  of  individuals; — lower  taxes; — fewer 
grievances  ;>'less  to  deplore,  and  more  Uj 
admire  in  the  constitution  of  America,  than 
in  that  of  any  other  country  under  heaven — 
I  wish  indeed  to  except  our  own,  but  I  can- 
not even  do  that,  till  it  shall  be  purged  of 
those  abuses  which,  though  they  obscure  and 
deform  the  surface,  have  not  as  yet,  thank 
Gody  destroyed  the  vital  parts. 

Why  then  is  Mr.  Paine  to  be  calumniated, 
and  reviled,  because,  out  of  a  people  consist- 
ing of  near  three  millions,  he  alone  did  not 
remain  attached  in  opinion  to  a  monarchy? 
Remember,  that  all  the  blood  which  was 
shed  iu  America,  and  to  which  he  was  for 
years  a  'melancholy  and  indignant  witness, 
was.  shed  by  the  authority  of  the  crown  of 
Great  Britain,  under  the  influence  of  a  par- 
liament, such  as  sir  George  Saville  has  de- 
scribed it ;  and  such  as  Mr.%urke  himself  will 
be  called  upon  by-and-by  in  more  clowing 
colours  to  paint  it. — How  then  can  it  be  won- 
dered at,  tnat  Mr.  Paine  should  return  to  this 
country  in  his  heart  a  republican  ?— Was  he 
not  equally  a  republican  when  he  wrote 
Common  Sense } — Yet  that  volume  has  been 
sold  without  restraint  or  prosecution  in  every 
shop  in  England  ever  since,  and  which  never- 
theless (I  appeal  to  the  book^  tohioh  I  have  in 
Court,  and  which  it  in  every  body's  handt) 
contains  every  one  principle  of  government, 
and  every  abuse  in  the  British  constitution, 
which  is  to  be  found  in  the  Rights  of  Man.— 
Yet  Mr.  Burke  himself  saw  no  reason  to  be 
alarmed  at  that  publication,  nor  to  cry  down 
its  contents ;  even  when  America,  which  was 
swayed  by  it,  was  in  arms  against  the  crown 
of  Great  Britain.  You  shall  hear  his  opinion 
of  it,  in  his  Letter  to  the  Sheriffs  of  Bristol, 
pages  33  and  34. 

^The  Court  Gazette  accomplished  what 
the  abettors  of  independence  had  attempted 
in  vain.  When  that  disingenuous  compila- 
tion, and  strange  medley  of  railing  apd  flat- 
tery, was  adduced  as  a  proof  of  the  united 
sentiments  of  the  people  of  Great  Britain, 
there  was  a  great  change  throughout  all  Ame- 
rica. The  tide  of  popular  anection,  which 
had  still  set  towards  the  parent  country,  began 
immediately  to  turn,  and  to  flow  with  great 
rapidity  in  a  contrary  course.  Far  from  con- 
cealing these  wild  declarations  of  enmity,  the 
author  of  the  celebrated  pamphlet  *  which  pre- 
pared the  minds  qfthe  people  for  independence^ 
insists  largely  on  the  multitude   and   th^ 

*  Common  Sense,  written  by  Thomas  Paine, 
in  Amsrica. 
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spirit  of  these  addresses ;  and  ^raws  an  argu- 
ment from  them,  which  (if  the  hcX  were  as 
he  supposes)  must  be  irreststible.  For  I 
never  knew  a  writer  on  the  theory  of  govern- 
ment so  partial  to  authority,  as  not  to  allow, 
that  the  hostile  mind  of  the  rulers  to  their 
people,  did  fully  justify  a  change  of  goyem- 
ment ;  nor  can  any  reason  whatever  be  given, 
why  one  people  should  voluntarily  yield  any 
degree  of  pre-eminence  to  another,  but  on  a 
supposition  of  great  affection  and  benevolence 
towards  them.  Unfortunately,  your  niler% 
trusting  to  other  things,  took  no  notice  of  thia 
great  principle  of  connexion."  f 

Sucn  were  the  sentiments  of  Mr.  Burke-^ 
but  there  is  a  time,  it  seems,  for  all  thin^ 

Gentlemen,  the  consequences  of  this  miehtj 
revolution  are  too  notorious  to  require  illus- 
tration. No  audience  would  sit  to  hear  (what 
every  body  has  seen  and  felt),  how  the  inde- 
pendence of  America  notoriously  produced, 
not  by  remote  and  circuitous  efiect,  but 
directly  and  palpably,  the  revolutions  which, 
now  agitate  Europe,  and  which  portend  such 
mighty  changes  over  the  face  of  the  earth.— 
Let  governments  take  warning. — The  revolu- 
tion in  France  was  the  consequence  of  her 
incurably  corrupt  and  profligate  government. 
God  forbid  that  I  should  be  thought  to  lean, 
by  this  declaration,  upon  her  unfortunate 
monarch, — bending,  perhaps  at  this  moment, 
under  afflictions  whicn  mv  heart  sinks  within 
me  to  think  of: — when  I  speak  with  detesta- 
tion of  the  former  politics  of  the  Freneh 
court,  I  fasten  as  little  of  them  upon  that 
fallen  and  unhappy  prince,  as  I  impute  to 
our  gracious  sovereign  the  corruptions  of  our 
own. — I  desire,  indeed,  in  the  most  distinct 
manner,  to  be  understood  that  I  mean  to 
speak  of  his  majesty,  not  only  with  that  obe- 
dience and  duty  which  I  owe  to  him  as  a  sub- 
ject, but  with'  that  iustice  which  I  think  is 
due  to  him  from  all  men  who  examine  his 
conduct  either  in  public  or  private  life. 

Gentiemen,  Mr.  Paine  happened  to  be  in 
England  when  the  French  revolution  took 
place,  and  notwithstanding  what  he  must  be 
I  supposed  and  allowed  from  his  own  history 
j  to  have  felt  upon  such  a  subject,  he  remained 
wholly  silent  and  inactive. — ^The  people  of 
this  country  too,  appeared  to  be  indifferent 
spectators  of  the  animating  scene.  They 
saw,  without  visible  emotion,^  despotism 
destroyed,  and  the  king  of  France,  by  his  own 
consent,  become  the  first  magistrate  of  a  free 
people.---Certainly,  at  least,  it  produced  none 
of  those  effects  which  are  so  deprecated  by 
government  at  present ;  nor,  most  probably, 
ever  would,  if  it  had  not  occurred  to  the  cele- 
brated person,  whose  name  I  must  so  oflen 
mention,  voluntarily  to  provoke  the  subject ; 
— a  subject  of  which  if  dangerous  to  be  dis- 
cussed, HE  should  not  have  led  to  the  dis- 
cussion :  for,  surely,  it  is  not  to  be  endured, 

t  Burke's  Works,  vol.  8,  pp.  16«,  i<53, 
8vo.  edition  of  1803. 
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that  any  private  man  shall  publish  a  creed 
fur  a  whole  nation ;— shall  tell  us  that  we  are 
not  to  think  for  ourselves — shall  impose  his 
own  fetters  upon  the  human  mind — shall 
dogmatize  at  d&cretion — and  yet  Uiat  no  man 
shall  sit  down  to  answer  him  without  being 
guilty  of  a  libeL  I  assert,  that  if  it  be  a  libel 
to  mistake  our  constitution — to  attempt  the 
support  of  it  by  means  that  tend  to  destroy 
it — and  to  choose  the  most  dangerous  season 
for  doing  so,  Mr.  Burke  is  that  libeller;  but 
not  therefore  the  object  of  a  criminal  prose- 
cution : — whilst  I  am  defending  the  motives 
of  one  man,  I  have  neither  right  nor  dispo- 
sition to  criminate  the  motives  of  another. — 
All  I  contend  for,  is  a  fact  that  cannot  be  con- 
troverted, viz.  that  this  officious  interference 
tra«  ike  origin  of  Mr,  Faitu's  book.  I  put  my 
cause  upon  its  being  the  origin  of  it — Uie 
avowed  origin — as  will  abundantly  appear 
from  the  introduction  and  preface  to  both 
Parts,  and  from  the  whole  body  .of  the  work ; 
nay,  ^oiu  the  very  work  of  Mr.  Burke  him- 
self, to  which  both  of  them  are  answers. 

For  the  history  of  that  celebrated  work,  I 
appeal  to  itself. 

When  the  French  revolution  had  arrived  at 
scpie  of  its  earlv  stages,  a  few,  and  but  a  few, 
persons  (not  to  be  named  when  compared  with 
the  nation)  took  a  visible  interest  in  tliese 
mighty  events ; — an  interest  well  worthy  of 
Englishmen. — ^Tbey  saw  a  pernicious  system 
of  government  which  had  led  to  desolating 
wars,  and  had  been  for  ages  the  scourge  oT 
Great  Britain,  giving  way  to  a  system  which 
seemed  to  promise  harmony  and  peace 
amongst  nations.  They  saw  this  with  vir- 
tuous and  peaceable  satisfaction ;  and  a  reve- 
rend divine,*  eminent  for  his  eloquence,  re- 
collecting that  the  issues  of  life  are  in  the 
hands  of  God,  saw  no  profaneness  in  mixing 
the  subject  with  public  thanksgiving ;  by  re- 
minding the  people  of  this  country  of  their 
own  glorious  deliverance  in  former  ages. — It 
happened,  also,  that  a  society  of  gentlemen, 
France  being  then  a  neutral  nation^  and  her 
own  monarch  swearing  ahnost  daily  upon  her 
altars  to  maintain  the  new  constitution, 
thought  they  infringed  no  law  by  sending  a 

general  congratulation. — ^Their  numbers,  m- 
eed,  were  very  inconsiderable;  so  much  so, 
that  Mr.  Burke,  with  more  truth  than  wisdom, 
begins  his  volume  with  a  sarcasm  upon  their 
insignificance : 

**  (Jntil  very  lately  he  had  never  heard  of 
such  a  club.  It  certainly  never  occupied  a 
moment  of  his  thoughts ;  nor,  he  believed, 
those  of  any  person  out  of  their  own  set."t 

Why  then  make  theirproeeedings  the  subject 
o/'  alarm  throughout  England  f — ^There  had 
been  no  prosecution  against  them,  nor  any 

charge  founded  even  upon  suspicion  of  dis- 

^1  ■    II.      Ill  I'll  .III II      II I  I  ■■  I 

♦  Dr.  Price. 

t  Reflections  on  the  Revolution  in  France. 
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affection  ^unst  any  of  their  body. — But  Mr. 
Burke  thought  it  was  reserved  for  his  eIor> 
quence  to  whip  these  curs  of  faction  to  their 
kennels. — How  .he  has  succeeded,  I  appeal  to 
all  that  has  happened  since  the  iutroductioa 
of  his  schism  in  the  British  empire,  by  giving 
to  tlie  king,  whose  title  was  questioneil  oy  no 
man,  a  title  which  it  is  his  majesty's  most 
solemn  interest  to  disclaim. 

Ailer  having,  in  his  first  work,  lashed  Dr. 
Price  in  a  stram  of  eloquent  irony  for  consi- 
dering the  monarchy  to  be  elective,  which  he 
could  not  but  know  Dr.  Price,  in  the  literal 
sense  QfeUffion^  neither  did  nor  could  possibly 
consider  it,  Mr.  Burke  published  a  second 
treatise;  in  which,  afler  re])rinting  many 
passages  from  Mr.  Paine's  former  work,  he 
ridicules  and  denies  the  supposed  right  of  thft 
people  to  change  their  governments,  in  the 
following  words : 

"  The  French  revolution,  say  theyy*  (speak- 
ing of  the  English  societies),  "  was  the  act  of 
the  majority  oi  the  people ;  and  if  the  majority 
of  any  other  people,  the  people  of  England  for 
instance^  wish  to  make  tne  same  change,  they 
have  the  same  right;  just  the  ssgine  unaoubU. 
edly ;  that  is,  none  at  all.*** 

And  Uien,  afler  speaking  of  the  subser-r 
viency  of  will  to  duty  (in  which  I  agree  with 
him),  he,  in  a  substantive  sentence,  maix^ 
tains  the  same  doctrine;  thus: 

*<  The  constitution  of  a  country  being  oao# 
settled  upon  some  compact,  tacit  or  expressed^ 
there  is  no  power  existing  of  forc%to  alter  it, 
without  the  breach  of  tne  covenant,  or  the 
consent  of  all  the  parties.  Such  is  the  nature 
ofacontract."t 

So  that  if  reason,  or  even  revelation  itself, 
were  now  to  demonstrate  to  us,  that  our  con- 
stitution was  mischievous  in  its  effects^ — if, 
to  use  Mr.  Attorney  General's  expression,  we 
had  been  insane  for  the  many  centuries  we 
have  sup)K)rted  it ;  yet  that  still,  if  the  king 
had  not  forfeited  his  title  to  the  crown,  nor 
the  Lords  their  privileges,  the  universal  toict 
of  the  people  of  England  could  not  build  up  a 
new  government  upon  a  legitimate  basis. 

Passing  by,  for  the  present,  the  absurdity 
of  such  a  proposition,  and  supposing  it  could, 
beyond  all  controversy,  be  maintained;  for 
Heaven's  sake,  let  wisdom  never  utter  it ! — 
Let  policy  and  prudence  for  ever  conceal  it ! 
If  you  seek  the  stability  of  the  English  go« 
vernraent,  rather  put  the  book  of  Mr.  Paine, 
which  calls  it  baa,  into  every  hand  in  tlie 
kingdom,  than  doctrines  which  bid  human 
nature  rebel  even  against  that  which  is  the 
best. — Say  to  the  people  of  England,  look  at 
your  constitution,  there  it  lies  before  you— • 
the  work  of  your  pious  fathers, — handed  down 
as  a  sacred  deposit  from  generation  to  genera- 
tion,— ^the  result  of  wisdom  and  virtue, — and 

♦  'Appeal  from  the  new  to  the  old  Whigs. 
Burke's  Works,  vol.  6.  p.  201,  8yo  edition, 
1808. 
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its  parts  cemented  together  with  kindred 
blood :  there  are,  indeed,  a  few  spots  upon  its 
surface ;  but  the  same  principle  which  reared 
the  structure  will  brush  them  all  away : — You 
may  preserve  your  government — you  may 
destroy  it. — ^To  such  an  address,  what  would 
be  the  answer  ?  A  chorus  of  the  nation-  Yes, 
WE  WILL  PRESBRVE  IT.  But  Say  to  the  same 
nation,  even  of  the  very  same  constitution,  it 
IS  yours,  such  as  it  is,  for  better  or  for  worse ; 
*— It  is  strapped  upon  your  backs,  to  carry  it 
as  beasts  of  burthen, — ^you  have  no  jurisdiction 
to  cast  it  off.  Let  this  be  your  position,  and 
you  instantly  raise  up  (I  appeal  to  every  man's 
consciousness  of  his  own  nature)  a  spirit  of 
uneasiness  and  discontent.  It  is  this  spirit 
alone,  that  has  pointed  roost  of  the  passages 
arraigned  before  you. 

But  let  the  prudence  of  Mr.  Burke's  ar9;u- 
ment  be  what  it  may,  the  argument  itself  is 
untenable.— His  majesty  undoubtedly  was 
not  elected  to  the  throne.  No  man  can  be 
supposed,  in  the  teeth  of  fact,  to  have  con- 
tended it ; — but  did  not  the  people  of  England 
elect  king  William,  and  break  the  hereditary 
enccession  ? — and  does  not  his  majesty's  title 
grow  out  of  that  election  ? — It  is  one  of  the 
charges  against  the  defendant,  his  having  de- 
nied the  parliament  which  called  the  prince  of 
Orange  to  the  throne  to  have  been  a  legal 
convention  of  the  whole  people ;  and  is  not 
'the  very  foundation  of  thatchar^,  that  it  was 
such  a  legal  convention,  and  tnat  it  was  in- 
tttidied  to  be  so  ?  And  if  it  was  so,  did  not  the 
people  then  confer  the  crown  upon  king  Wil- 
liam without  any  regard  to  hereditary  nght  ? 
— Did  they  not  cut  off  the  Prince  of  Wales, 
who  stood  directly  in  the  line  of  succession, 
and  who  had  incurred  no  personal  forfeiture? 
-—Did  they  not  give  their  deliverer  an  estate 
in  the  crown  totally  new  and  unprecedented 
ill  the  law  or  history  of  the  country  ? — ^And, 
lastly,  might  they  not,  by  the  same  authoritv, 
have  given  the  royal  inheritance  to  the  family 
of  a  stranger  ?-^Mr.  Justice  Blackstone,  in  his 
Commentaries,  asserts  in  terms  that  they 
mi^ht ;  and  ascribes  their  choice  of  king 
William,  and  the  subsequent  limitations  of 
the  crown,  not  to  want  or  jurisdiction,  but  to 
their  true  ori^n,  to  prudence  and  discretion 
in  not  disturbing  a  valuable  institution  further 
than  public  safety  and  necessity  dictated. 

The  English  government  stands  then  on 
tins  public  consent,  the  true  root  of  all  go- 
vernments. And  I  agree  with  Mr.  Burke, 
that,  while  it  is  well  acuninistered,  it  is  not  in 
the  power  of  factions  or  libels  to  disturb  it; 
though,  when  ministers  are  in  fault,  they  are 
sure  to  set  down  all  disturbances  to  these 
causea.  This  is  most  justly  and  eloquently 
exemplified  in  his  own  Thoughts  on  the  Cause 
of  the  present  Discontents,  pages  5  and  6 : 

^  Ministers  contend  that  no  adequate  provo- 
cation baa  been  given  for  so  spreading  a  dis- 
content, our  affairs  having  been  conducted 
throughout  with  remarkable  temper  and  coiw 
summate  wisdom.    The  wicked  industry  of 


some  libellers,  joined  to  the  intrigues  of  a  lew 
disappointed  politicians,  have,  m  their  oi»-> 
nioii,  been  able  to  produce  this  unnatural  fer- 
ment in  the  nation. 

''  Nothing,  indeed,  can  be  more  urniatursl 
than  the  present  convulsions  of  this  country, 
if  the  above  account  be  a  true  one.  I  con* 
fess  I  shall  assent  to  it  with  great  reluctance, 
and  only  on  the-  compulsion  of  the  clearest 
and  firnkest  proofs ;  because  their  account  re- 
solves itseU  into  this  short  but  discouraging 
proposition :  '  That  we  have  a  very  good  mi« 
'  nistiy,  but  that  we  are  a  very  bad  people  / 
that  we  set  ourselves  to  bite  the  hand 
that  feeds  us;  that,  with  a  malignant  in- 
sanity we  oppose  the  measures,  and  uii-> 
gratefully  vilify  the  persons  of  those  whose 
sole  object  is  our  own  peace  and  prosperity. 
If  a  few  puny  libellers,  acting  under  a  knot  of 
factious  politicians,  without  virtue,  parts,  or 
character  (such  they  are  constantly  repre- 
sented by  these  gentlemen),  are  sufiicient  U> 
excite  this  disturbance,  very  perverse  must 
be  the  disposition  of  that  people,  amonest 
whom  such  a  disturbance  can  be  excited  by 
such  means."* 

He  says  true:  never  were  serious  dis- 
turbances excited  by  such  means ! 

But  to  return  to  the  argument. — ^Let  u» 
now  see  how  tlie  rights  of  the  people  stand 
upon  authorities.  Let  us  examine  whether 
this  great  source  of  government  insisted  on 
by  Thomas  Paine,  he  not  maintained  by 
persons  on  whom  my  friend  will  find  it  diffi- 
cult to  fasten  the  character  of  libellers. 

I  shall  bejg;'m  with  the  most  modem  author 
on  the  subject  of  government — whose  work 
lies  spread  out  before  me,  as  it  often  does  at 
home  for  my  delight  and  instruction  in  my 
leisure  hours.— I  have  also  the  honour  of  his 
personal  acquaintance. — ^He  is  a  man,  perliaps 
more  than  any  other,  devoted  to  tlie  real  con- 
stitution of  this  country,  as  will  be  found 
throughout  his  valuable  work ;  he  is  a  person^ 
besides,  of  great  learning,  which  enabled  bint 
to  infuse  much  usefiil  kno'wledge  into  my 
learned  friend  now  near  me,  who  injtrodueea 
me  to  him.f  I  speak  of  Mr.  Paley,  arcb* 
deacon  of  Carlisle,  and  of  his  work,  intituled. 
The  Principles  of  Political  and  Moral  Philo^ 
sophy,  in  wnich  he  investigates  the  first  prin-> 
ciples  of  all  governments — a  discussion  not 
thought  dangerous  till  UUely^-^1  hope  w<^ 
shall  soon  get  rid  of  this  ridiculous  panic 

Mr.  Paley  professes  to  think  of  govern- 
ments what  the  Christian  religion  was  thought 
of  by  its  first  teachers : — ^  If  it  be  ^  God  it 
*  will  stand  ;*  and  he  puts  the  duties  of  obe- 
dience to  Uiem  upon  firee  will  and  moral 
duty. — ^Afier  dissenting  from  Mr.  Locke  as  to 
the  origin  of  governments  in  compact,  he 
says: 

^  Wherefore,  rejecting  the  intervention  oF 
a  compact  as  unfounded  in  its  principle,  and 

♦  Burke's  Works,  vol.  «,  p.  222,  8vo  1308*. 
t  Lord  Ellenborough,  then  Mr»  Law,. 
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dangerous  in  the  application,  we  assign  for 
the  only  ground  of  the  subject's  obligation, 
THE  WILL  OF  God,  as  collected  from  expe- 
diency. 

**  The  steps  by  which  the  argument  pro- 
ceeds are  few  and  direct. — ^It  is  the  will  of 
God  that  the  happiness  of  human  life  be  pro- 
moted : — ^thi9  is  the  first  step,  and  the  foun- 
dation, not  only  of  this,  but  of  every  moral 
conclusion.  *  Civil  society  conduces  to  that 
'6nd:' — this    is   the   second    proposition. 

*  Civil  societies  cannot  be  upholden,  unless, 
'  in  each,  the  interest  of  the  whole  societv  be 
'  binding  upon  every  part  and  member  of  it :' 
— tlus  is  the  third  step,  and  conducts  us  to 
the  conclusion,  namely, — *  That,  so  long  as 

*  the  interest  of  the  whole  society  requires  it, 
'  that  is,  so  long  as  the  established  govem- 

*  ment  cannot  1^  resisted  or  changed  without 

*  pubHc  inconveniency,  it  is  the  will  of  God 
'  (which  will  universally  determines  our  duty) 

*  that  the  established  government  be  obeyed/ 
*«-«i»d  no  longer. 

"  But  who  shall  judge  of  this  ?  We  answer, 

*  S/oery  tnan  for  himself*  In  contentions  be- 
tween the  sovereign  and  the  subject,  the 
parties  acknowledge  no  common  arbitrator  \ 
and  it  vrould  be  absurd  to  refer  the  decision 
to  tho$e  whose  conduct  has  provoked  the 
question,  and  whose  own  interest,  authority, 
and  fate,  are  immediately  concerned  in  it. 
Hie  danger  of  error  and  abuse  is  no  objection 
to  ^e  nue  of  expediency,  because  every  other 
nile  is  liable  to  the  same  or  greater;  and 
every  rule  that  can  be  propoimded  upon  the 
subject  (like  all  rules,  indeed,  which  appeal 
to  or  bind  the  conscience),  must,  in  the  ap- 
plication, depend  upon  private  iudgment.  It 
may  be  observed,  however,  that  it  ought 
equally  to  be  accounted  the  e-xercise  of  a  man*s 
own  private  jud^ent,  whether  he  be  deter- 
mined by  reasonings  and  conclusions  of  his 
own,  or  submit  to  ue  directed  by  the  advice 
of  others,  provided  he  be  free  to  choose  his 
guide/'* 

He  then  proceeds  in  a  manner  rather  in- 
consistent with  the  principles  entertained  by 
my  learned  friend  in  his  Opening : — 

**  No  usage,  law,  or  authority  whatever,  is 
so  binding,  that  it  need  or  ought  to  be  conti- 
nued, when  it  may  be  changed  with  advantage 
to  the  community.  The  family  of  the  prince, 
—the  order  of  succession — ^the  prerogative  of 
the  crown — the  form  and  parts  of  the  legis- 
late—together  with  the  respective  powers, 
office,  dwation,  and  mutual  dependency  of 
-the  several  parts,  are  all  only  so  many  laws, 
mutable  like  other  laws,  whenever  expediency 
requires,  either  by  the  ordinary  act  of  the 
legislature,  or  if  the  occasion  deserve  it,  by 

THE  INTERPOSITION  OF  THE  PEOPLE."f 

No  man  can  say  that  Mr.  Paley  intended 

*  Principles  of  Moral  and  Political  Philo- 
80|diy,  book  6y  chap.  3;  vol.  3,  p.  138,  edit, 
of  1810.' 

+  Ibid*  p.  14JI, 
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to  difiuse  discontent  by  this  declaration. — ^He 
must  therefore  be  taken  to  think  with  me, 
that  freedom  and  affection,  and  the  sense  of 
advantage,  are  the  best  and  the  only  supports 
of  government.  On  the  same  prmciple  he 
then  goes  on  to  say, — **  These  points  are 
wont  to  be  approached  with  a  kind  of  a\i|?c; 
they  are  represented  to  the  mind  as  princi- 
ples of  the  constitution,  settled  by  our  an- 
cestors; and,  being  settled,  to  be  no  more 
conimitted  to  innovation  or  debate ;  as  foun- 
dations never  to  be  stirred ;  as  the  terms  and 
conditions  of  the  social  compact,  to  which 
every  citizen  of  the  state  has  engaged  his 
fidelity,  by  virtue  of  a  promise  whicn  he  can- 
not now  recall.  Such  reasons  have  no  place 
in  our  system."* 

These  are  i.he  sentiments  of  this  excellent 
author ;  and  there  is  no  part  of  Mr.  Paine^s 
work,  firom  the  one  end  or  it  to  the  other,  that 
advances  any  other  proposition. 

But  the  attorney-general  will  say,  these  are 
the  grave  speculative  opinions  of  a  friend  to 
the  English  government,  whereas  Mr.  Paine 
is  its  professed  enemy — what  then  ? — ^The 
principle  is,  that  every  man,  while  he  obeys 
the  laws,  is  to  think  for  himself,  and  to  com- 
municate what  he  thinks. — ^The  very  ends  of 
society  exact  this  licence,  and  the  policy  of 
the  law,  in  its  provisions  for  its  security,  has 
tacitly  sanctioned  it  — The  real  fact  is,  that 
writuigs  against  a  free  and  well-proportioned 
government,  need  not  be  guarded  against  by 
laws. — They  cannot  oflen  exist,  and  never 
with  effect. — ^Thc  just  and  awful  principles  of 
society  are  rarely  brought  forward,  but  when 
they  are  insulted  and  denied,  or  abused  in 
practice :  Mr.  Locke's  Essay  on  Government 
we  owe  to  sir  Robert  Filmer,  as  we  owe 
Mr.  Paine's  to  Mr.  Burke; — indeed,  between 
the  arguments  of  Filmer  and  Burke,  I  see  no 
essential  difference ;  since  it  is  not  worth  dis- 
puting, whether  a  king  exists  by  divine  right, 
or  by  indissoluble  human  compact,  if  he  exists 
whether  we  will  or  no. — If  his  existence  be 
without  our  consent,  and  is  to  continue  witli- 
out  benefit,  it  matters  not,  whether  his  title 
be  from  God  or  from  man. 

That  his  title  is  from  man,  and  from  every 
generation  of  man,  without  regard  to  the  de- 
termination of  former  ones,  near  from  Mr. 
Locke :  "  All  men^  say  they*'  (i.  e.  Filmer  and 
his  adherents),  "  are  born  under  government^ 
and  therefore  they  cannot  be  at  liberty  to  begin 
a  new  one.  Every  one  is  born  a  subject  to  his 
father,  or  his  prince,  and  is  therefore  under  the 
perpetual  tic  of  subjection  and  allegiance.  It 
IS  plain,  mankind  never  owned  nor  considered 
any  such  natural  sul^ection  that  they  were  born 
in,  to  one  or  to  the  other,  that  tied  them, 
without  their  own  consents,  to  a  subjection  to 
them  and  their  hcirs.t 

*  Ibid.  p.  143. 

f  Locke  on  Civil  Government,  ch.  8, 1 114. 
Locke's  Works,  vol.  $,  p.  406^  8vo.  edit  of 
1801. 
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<<  II » true,  thai  m^ifipver  ^m^^BmeaX  of 
prazmsef-  vn^  nne  ^zsf-  m&df  f jrusnsdf^  he 
IS  nDdsr  itif  iiAiiisHtiDr  i£  ^taox,  but  cannot^ 
|,r  jtrr  xmmmrs  'whAAK^er^  YcA  bis  children 
«r  jijaErrr  :irr  iu*  jubl  m^scfli  a  man,  being 
mljjKsannr  af  'rr«  jt  ^iif  iuber,  any  act  of  the 


^ftUicT-  :un  ta  wan  ^rsm  tatmf  the  liberty  of  the 
"*ii*.  iraa  -I-  XXL  if  j:iy  body  else."  • 

>M  :isii8i  tur  Xr.  Locke's  opinion  of  the 
T-icrits^  iCixast. — Let  ns  now  examine  his  ideas 
%n  anf  jufpu^  du^er  of  trusting  him  with 
tOmn;.. 

•^  F^caafs  it  will  be  said,  that  the  people 
\»a^  coofant,  and  always  discontent^,  to 
li^  tstf  fboDdation  of  government  in  the  un- 
steadhr  ofNnion  and  uncertain  humour  of  the 
fcafje,  is  to  expose  it  to  certain  ruin :  and  no 
gkj%crament  will  be  able  long  to  subsist,  if  the 
people  may  set  up  a  new  legislature,  when- 
ever they  take  offence  at  the  old  one.  To 
thb  I  answer,-~Quite  the  contrary.  People 
are  not  so  easily  got  out  of  their  old  forms,  as 
some  are  apt  to  suggest :  they  are  hardly  to 
be  prevailea  with  to  amend  the  acknowledged 
faults  in  the  frame  they  have  been  accustomed 
to.  And  if  there  be  any  original  defects^  or 
adventitious  ones  intromiced  by  time,  or  cor- 
ruption, it  is  not  an  easy  thing  to  be  changed, 
even  when  all  the  world  sees  there  is  an  op- 
portunity for  it.  This  slowness  and  aversion 
m  the  people  to  quit  their  old  constitutions, 
has  in  the  many  revolutions  which  have  been 
seen  in  this  kingdom,  in  this  and  former  ages, 
still  kept  us  to,  or,  after  some  interval  of 
fruitless  attempts^  still  brought  us  back  again 
to  our  old  legislative  of  king,  lords,  and  com- 
mons :  and  whatever  provocations  have  made 
the  crown  be  taken  from  some  of  our  princes' 
heads,  the^r  never  carried  the  people  so  far  as 
to  place  it'in  another  line."  \ 

Gentlemen,  I  wish  I  had  strength  to  go  on 
with  all  that  follows,  but  I  have  read  enough 
not  only  to  maintain  the  true  priciples  of  go- 
vernment, but  to  put  to  shame  the  narrow 
system  of  distrusting  the  people. 

It  may  be  said,  that  Mr.  Locke  went  great 
lengths  in  his  positions,  to  beat  down  the 
contrary  doctrine  of  divine  right,  which  was 
then  endangering  the  new  establishment. 
But  that  cannot  be  objected  to  David  Hume, 
who  maintains  the  same  doctrine.  Speaking 
of  the  Magna  Charta  in  his  History,  vol.  ii, 
page  88,  he  says,  <'  It  must  be  confessed,  that 
the  former  articles  of  the  great  charter  con- 
tain such  mitigations  and  explanations  of  the 
feudal  law,  as  are  reasonable  and  equitable; 
and  that  the  latter  involve  aU  the  chief  out- 
lines  of  a  legal  government,  and  provide  for 
the  equal  distribution  of  justice  and  free  en- 
jovment  of  property;  the  great  object  for 
which  political  society  was  founded  by  men, 
which  the  people  have  a  perpetual  and  unalien- 
able right  to  recall;  and  which  no  time,  nor 

♦  Locke,  ut  SUP.  §  116,  pp.  407,  408. 
+  I/>cke  on  Civil  Government,  ch.  19,  s. 
l!ld,    Worki,  vol.  5,  p.  471. 


precedent,  nor  statute,  nor  posUhe  instttution, 
ought  to  deter  them  from  keeping  ever  upper-- 
most  in  their  thoughts  and  attentwn/* 

These  authorities  are  sufficient  to  rest  on ; 
yet  J  cannot  omit  Mr.  Barke  himself,  who  is, 
if  possible,  still  more  distinct  on  the  subject. 
Speaking,  not  of  the  ancient  people  of  Eng- 
land, but  of  colonies  planted  almost  withm 
our  memories,  he  says,  **  If  there  be  one  fact 
in  the  world  perfectly  clear,  it  is  this;  that 
the  disposition  of  the  people  of  America  is 
whoUy  averse  to  any  other  than  a  free  go- 
vernment ;  and  this  is  indication  enough  to 
any  honest  statesman,  how  he  ought  to  adapt 
whatever  power  he  finds  in  his  hands  to  their 
case.  If  any  ask  me  what  a  free  government 
is,  I  answer,  that  it  is  what  the  peopub 

THINK  so ;  AND  THAT  THEY,  AND  NOT  I,  ARE 
THE     NATURAL,      LAWFUL,      AND     COMPETENT 

JUDGES  OF  THIS  MATTER. — If  they  practically 
allow  me  a  greater  degree  of  authority  over 
them  than  is  consistent  with  any  correct  ideas 
of  perfect  freedom,  I  ought  to  thank  them  for 
so  great  a  trust,  and  not  to  endeavour  to 
prove  from  thence,  that  they  have  rea- 
soned amiss,  and  that  having  gone  so  far,  by 
analosy,  they  must  hereafter  mive  no  eojoy- 
ment  mit  by  my  pleasure."  * 

Gentlemeti,  all  that  I  have  been  stAtii^ 
hitherto,  has  been  only  to  show,  that  there 
is  not  that  novelty  in  tne  opinions  of  the  de- 
fendant, as  to  lead  you  to  think  he  does  not 
bond  fide  entertain  them,  much  less  when 
connected  with  the  history  of  his  life,  which 
I  therefore  brought  in  review  before  yoii.-— 
But  still  the  great  question  remains  unargued 
— ^Had  he  a  right  to  promulgate  these  opi- 
nions? If  heeniertuned  them,  I  shall  argue 
that  he  had — And  although  my  arguments 
upon  the  liberty  of  the  press,  may  not  to-day 
be  honoured  with  your,  or  the  Court's  appft»- 
bation,  I  shall  retire  not  at  all  disheartened, 
consoling  myself  with  the  reflection,  tiiat  a 
season  may  arrive  for  their  reception. — The 
most  essential  liberties  of  mankind  have  been 
but  slowly  and  gradually  received,  and  so  veiy 
late,  indeed,  do  some  of  tiiem  come  to  ma- 
turity, tha^  notwithstanding  the  attorney- 
general  tells  you  that  the  very  question  I  am 
now  agitating  is  most  peculiarly  for  your  con- 
sideration, AS  A  JUBT,  under  our  ancient  cod* 
stitution,  yet  I  must  remind  both  rou  and 
him  that  your  jurisdiction  to  conuder  and 
deal  with  it  at  all  in  judgment,  is  but  a  tkar 
OLD.f--Before  that  late  period,  I  ventured  Id 
maintain  this  very  bight  of  a  ju&t  ^<iver 
th^  (question  of  libel  under  the  same  mtdatt 
constitution  (I  do  not  mean  before  the  noble 
judge  now  present,  for  the  matter  was  good 
to  rest  in  the  courts.  Ions  before  he  came  to 
sit  where  he  does,  but)  loefore  a  noble  aad 
reverend  magistrate  of  the  most  exalted  mi- 

*  Letter  to  the  Sheriff  of  Bristol.  Burke^ft 
Works,  vol.  3,  pp.  183,  8vo.  1808. 

t  See  p.  39t.  300,  and  the  eases^  &c.  ibere 

cited. 
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dersUaidiae»  and  of  the  most  uncorrnpted  in- 
tezritv:*  Ee  treated  me^  not  with  contempt 
inaeed,  for  of  that  lus  nature  was  incapable; 
Int  he  put  me  aside  with  indulgence,  as  you 
do  a  child  while  it  is  lisping  its  prattle  out  of 
season ;  and  if  this  cause  h^  been  tried  tken^ 
instead  of  noa;,  the  defendant  must  have  been 
instantly  convicted  on  the  proof  of  the  pub- 
lication,  whatever  you  might  have  thought  of 
his  case^— F«f,  I  have  lived  to  see  it  resolved, 
if  an  almost  unanimous  vote  of  the  whole  Far- 
hameni  ofEwgUndy  that  1  had  all  alon^  been 
M  the  right, — If  this  be  not  an  awful  lesson 
of  cantioa  concerning  opinions,  where  are 
such  lessons  to  be  resud  ? 
Gentlemen^  I  have  insisted,  at  great  len|;th, 

ri  the  origin  of  governments,  and  detailed 
authorities  which  you  have  heard  upon 
the  sub}ecty  because  I  consider  it  to  be  not 
obIj  an  essential  support,  but  the  very  foun- 
daboa  of  the  liberty  of  the  press. — If  Mr. 
Burke  be  rig^t  in  bis  principles  of  govem- 
BQent,  I  admit  that  the  press,  m  my  sense  of 
its  freedom,  ought  not  to  be  free,  nor  free  in 
aa^  sense  at  all ;  and  that  all  addresses  to  the 
people  upon  the  subject  of  government, — and 
aU  speculations  of  amendment,  of  what  kind 
or  nature  soever,  are  illegal  and  criminal  ;-^ 
ance,  if  the  people  have,  without  possible 
recall^  delegated  all  their  authorities,  they 
have  DO  jurisdiction  to  act,  and  therefore 
none  to  think  or  write  upon  such  subjects; — 
and  it  would  be  a  libel  to  arraign  government 
or  anv  of  its  acts,  before  those  that  have  no 
laiisdiction  to  correct  them. — But  on  the  other 
nand,  as  it  is  a  settled  rule  in  the  law  of  £ng- 
land,  that  the  subject  may  always  address  a 
competent  jurisdiction;  no  legal  argument 
can  shake  the  freedom  of  the  press  in  my 
sense  of  it,  if  I  am  supported  in  my  doctrines 
concerning  the  great  unalienable  ri^ht  of  the 
people,  to  reform  or  to  change  their  govern- 
ments. 

It  is  because  the  liberty  of  the  press  re- 
solves itself  into  this  great  issue,  that  it  has 
l)«en,  in  every  country,  the  last  liberty  which 
subjects  have  been  able  to  wrest  from  power. 
— OrBEa  liberties  are  held  under  govern- 
ments, but  the  liberty  of  opinion  keeps  co- 
VEEVMEBTS  THEMSELVES  in  oue  subjectiou  to 
their  duties.  This  has  produced  the  martyr- 
iom.  of  truth  in  every  aj^,  and  the  world  has 
been  only  purged  from  ignorance  with  the  in- 
nocent blood  of  those  who  have  enlightened 
it 

Gentlemen,  my  strength  and  time  are 
wasted, — and  I  can  only  make  this  melan- 
choly history  pass  like  a  shadow  before  you. 

I  shall  begin  with  the  grand  type  and  ex- 
ainple. 

The  universal  God  of  nature, — ^the  Saviour 
of  mankind^ — the  fountain  of  all  light,  who 
came  to  pluck  the  world  from  eternal  dark- 
BeaSi  expired  upon  a  cross,— the  scoff  of  in- 
fidel scorn;  and  his  blessed  apostles  followed 

*  £arl  of  Mansfield. 


him  in  the  train  of  martyrs.  When  he  came 
in  the  flesh,  he  might  have  come  like  the 
Mahometan  Prophet,  as  a  powerful  sovereign, 
and  propagated  his  religion  with  an  uncon- 
querable sword,  which  even  now,  af\;er  the 
lapse  of  ages,  is  but  slowly  advancing  under 
the  influence  of  reason,  over  the  face  of  tlie 
earth : — ^but  such  a  process  would  have  been 
inconsistent  with  his  mission,  which  was  to 
confound  the  pride,  and  to  establish  the  uni- 
versal rights  of  men; — he  came  therefore  in 
that  low^  state  which  is  represented  in  the 
Gospel,  and  preached  his  consolations  to  the 
poor. 

When  the  foundation  of  this  religion  itas 
discovered  to  be  invulnerable  and  immortal, 
we  find  political  power  taking  the  church  into 
partnersliip; — thus  begun  the  corruptions  both 
of  religion  and  civil  power,  and,  hand-in -hand 
together,  what  havoc  have  they  not  made  in 
the  world ! — ruling  by  ignorance  and  the  per- 
secution of  truth :  but  this  very  persecution 
only  hastened  the  revival  of  letters  and  li- 
berty. Nay,  you  will  find,  that  in  the  exact 
proportion  that  knowledge  and  learning  have 
been  beat  down  and  fettered,  they  have  de- 
stroyed the  governments  which  bound 
them. — The  courtof  Star  Chamber,  the  first 
restriction  of  the  press  of  England,  was  erect- 
ed, previous  to  all  the  great  changes  in  the 
constitution.  From  that  moment  no  man 
could  legally  write  without  an  imprimatur 
from  the  state ; — but  truth  and  freedom  found 
their  way  with  greater  force  through  secret 
channels;  and  the  unhappy  Charles,  unzDamed 
hf  a  free  press,  was  brought  to  an  ignominious 
death.  When  men  can  freely  communicate 
their  thoughts  and  their  sufierings,  real  or 
imaginary,  their  passions  spend  themselves  in 
air.  Tike  gunpowder  scattered  upon  the  sur- 
face ; — but  pent  up  by  terrors,  they  work  un- 
seen, burst  forth  in  a  moment,  and  destroy 
every  thing  in  their  course. — Let  reason  be 
opposed  to  reason,  and  argument  to  argu- 
ment, and  every  good  government  will  be  safe. 

The  usurper,  Cromwell,  pursued  the  same 
system  of  restraint  in  support  of  his  govern- 
ment, and  the  end  of  it  speedily  followed. 

At  the  restoration  or  Charles  2nd,  the 
Star  Chamber  ordnance  of  1637,  was  worked 
up  into  an  act  of  parliament,  and  was  fol- 
lowed up  durine  that  reign,  and  the  short 
one  that  followed  it,  by  the  most  sanguinaijy 
persecutions: — but  what  fact  in  history  is 
more  notorious,  than  that  this  blind  and  con- 
temptible policy  prepared  and  hastened  the 
Revolution  ?  At  tnat  great  sra  these  cobwebs 
were  all  brushed  away  : — the  freedom  of  the 
press  was  regenerated,  and  the  country  ruled 
DV  its  affections,  has  since  enjoyed  a  century 
of  tranauillity  and  glory.— Thus  I  have  main- 
tained, oy  English  history,  that,  in  proportion 
as  the  press  has  been  free,  English  govern- 
ment has  been  secure. 

Gentlemen,  the  same  important  truth  may 
be  illustrated  by  gres^t  autnorities.  Upon  a 
subject  of  this  kind^  resort  cannot  be  had  to 
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law  cases. — The  ancient  law  of  England  knew 
nothing  of  such  libels  —they  began  and  should 
have  ended  with  the  Star  Chamber  What 
writings  are  slanderous  of  individuaUj  must 
be  looked  for  where  these  prosecutions  are 
recorded;  but  upon  general  subjects  we 
must  go  to  general  writers. — If,  mdeed,  I 
were  to  refer  to  obscure  authors,  I  might  be 
answered,  that  my  very  authorities  were 
libels,  instead  of  justifications  or  examples; 
but  this  cannot  be  said  with  effect  of  great 
men,  whose  works  are  classics  in  our  lan> 
guage,-^taught  in  our  schools,— and  re- 
peatedly printed  under  the  eye  of  government. 

I  shall  heij^in  with  the  poet  Milton,  a  great 
authority  iii  all  learning. — It  may  be  said, 
indeed,  he  was  a  republican,  but  that  would 
only  prove  that  republicanism  is  not  incom- 
patible with  virtue : — it  may  be  said  too,  that 
the  work  which  I  cite  was  written  against 
previous  licensmg,  which  is  not  contended 
for  to-day.  But,  if  every  work  were  to  be 
adjudged  a  libel,  which  was  adverse  to  the 
wishes  of  government,  or  to  the  opinions  of 
those  who  may  compose  it,  the  revival  of  a 
licenser  would  be  a  security  to  the  public. — 
If  I  present  my  book  to  a  magistrate  ap- 
pointed by  law,  and  he  rejects  it,  I  have  only 
to  forbear  trom  the  publication : — in  the  for- 
bearance I  am  safe ; — ^and  he  too  is  answer- 
able to  law  for  the  abuse  of  his  authority  ; 
but,  upon  the  argument  of  to-day,  a  man 
nlust  print  at  his  peril,  without  any  guide  to 
the  principles  of  judgment,  upon  which  his 
work  may  be  afterwards  prosecuted  and  con- 
demned.— iVSilton*s  argument  therefore  ap- 
plies, and  was  meant  to  apply,  to  every  in- 
terruption to  writing,  which,  while  it  op- 
presses the  individual,  endangers  the  state. 

"  We  have  them  not,"  says  Milton, "  that 
can  be  heard  of,  from  any  ancient  state,  or 
polity,  or  church,  nor  by  any  statute  left  us 
by  our  ancestors,  elder  or  later,  nor  from  the 
modern  custom  of  any  reformed  city,  or 
church  altroad :  but  from  the  most  antichris- 
tian  council,  and  the  most  tyrannous  inquisi 
tion  that  ever  existed. — Till  then,  books  were 
ever  as  freely  admitted  into  the  world  as  any 
other  birth ;  the  issue  of  the  brain  wat  no  mtre 
itifled  titan  the  issue  of  the  zpomb."* 

•*  To  the  pure  all  things  are  pure;  not 
only  meats  and  drinks,  but" all  kind  of  know- 
ledge, whether  of  good  or  evil ;  the  knowledge 
cannot  defile,  nor  consequently  the  books,  if 
the  will  atjd  conscience  be  not  defiled." — 

"  Bad  books  serve  in  many  respects  to  dis- 
cover, to  confute,  to  forewarn,  and  to  illus- 
trate Whereof,  what  better  witness  can  we 
expect  I  should  produce,  than  one  of  your 
own,  now  sitting  in  parliament,  the  chief  of 
learned  men  reputed  in  this  land,  Mr.  Selden, 
whose  volume  of  natural  and  national  laws, 
proven,  nut  only  by  great  authorities  brought 
together,  but  by  exquibiic  reasons  and  theo- 

♦  Sec  Milton's  Prpsc  Works  by  Birch,  vol 
lip.t54,4toed.  ofl753. 
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rems  almost  mathematically  demonstrative^ 
that  all  opinions,  yea  caaoES^  known,  read, 
and  collated,  are  of  main  service  and  assist- 
ance toward  the  speedy  attainment  of  what 
is  truest"* 

^*  Truth  and  understanding  are  not  such 
wares  as  to  be  monopolized  and  traded  in  by 
tickets,  and  statutes,  aud  standards.  We 
must  not  think  to  make  a  staple  commodity 
of  all  the  knowledge  in  the  land,  to  mark  and 
license  it  like  our  broad  cloth  and  onr  wool- 
packs." — 

**  Nor  is  it  to  the  common  people  less  than 
a  reproach ;  for  if  we  be  so  jealous  over  them 
as  that  we  dare  not  trust  them  with  an  Eng* 
lish  pamphlet,  what  do  we  but  censure  them, 
for  a  giddy,  vicious,  and  ungrounded  people; 
in  such  a  sick  and  weak  estate  of  faith  and 
discretion,  as  to  be  able  to  take  nothing  down 
but  through  the  pipe  of  a  licenser?  That 
this  is  care  or  love  of  them,  we  cannot 
pretend."  |- 

'*  Those  corruptions  which  it  seeks  to  pre- 
vent, break  in  faster  at  other  doors  which 
cannot  be  shut"^  To  prevent  men  thinking 
and  acting  for  themselves,  by  restnunts  on 
the  press,  **  is  like  to  the  exploits  of  that  gal- 
lant man,  who  thought  to  pound  up  the  crows 
by  shutting  his  park  gate."§ 

**  This  obstructing  violence  meets  for  the 
most  part  with  an  event,  utterly  opposite  to 
the  end  whicli  it  drives  at :  instead  of  sup- 
pressing sects  and  schisms,  it  raises  them, 
and  invests  them  with  a  reputation:  the 
punishment  of  wits  enhances  their  authority^ 
saith  the  viscount  St.  Albans;  and  a  Jbr- 
bidden  writing  is  thought  to  be  a  certain  spark 
of  truth,  that  flies  up  in  the  facet  of  tkem  who 
seek  to  tread  it  out**\\ 

He  then  adverts  to  his  visit  to  the  famous 
Galileo,  whom  he  found  and  vbited  in  the 
inquisition,  '<  for  not  thinking  in  astronomy 
with  the  Franciscan  and  Dominican  monks.^ 
And  what  event  ought  more  deeply  to  in- 
terest and  effect  us?  The  very  laws  of  na- 
ture were  to  bend  under  the  rod  of  a  licenser ; 
— ^this  illustrious  astronomer  ended  his  lifb 
within  the  bars  of  a  prison,  because,  in  seeing 
the  Phases  of  Venus  through  his  newly  in- 
vented telescope,  he  pronounced,  that  she 
shone  with  borrowed  light,  and  from  the  sun 
as  the  centre  of  the  universe.  This  was  the 
mightjf  crime^  the  placing  the  sun  in  the 
centre :— that  sun  which  now  inhaAts  it  ufion 
the  foundation  of  mathematical  truth,  which 
enables  us  to  traverse  the  patliless  ocean,  and 
to  carry  our  line  and  rule  amongst  other 
worlds,  which  but  for  Galileo  we  had  never 
known,  perhaps  even  to  the  recesses  of  an  in- 
finite and  eternal  God. 

Milton  then,  in  his  most  eloquent  atklress 
to  the  parliament,  puts  the  liberty  of  the 
press  on  its  true  and  most  honourable  foun- 
dation : 


•  P.  155.       t  P*  ld«. 
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^  Believe  it,  Lords  and  Commons,  they 
who  counsel  je  to  sach  a  suppressing*'  [of 
books]  "  do  as  good  as  bid  ye  suppress  your- 
selves ;  and  I  wid  soon  show  how. 

''  If  it  be  desired  to  know  the  immediate 
cause  of  all  this  free  writjng  and  free  speak- 
ing, there  cannot  be  assigned  a  truer  tlian 
your  own  mild,  and  free,  and  humane  go- 


care^/  to  keep  the  press  open,  oi  (f  imporUnue 
to  its  own  pfeservationJ*^  ♦ 

There  is  another  authority  contemporary 
with  the  Iast;~a  splendid  speaker  in  the 
upper  House  of  Parliament,  and  who  held 
during  most  of  his  time  high  office^  under  the 
king— I  speak  of  the  earl  of  Chesterfield* 
who  thus  expressed  himself  in  the  Hotise  of 


vemmtnt    It  is  the  liberty,  Lords  and. Com-    Lords :— "  One  of  the  greatest  blessings  we 


alloy 

wfaieh  hath  rarified  and  enlightened  our  spirits  !  is  the  alloy  of  liberty,  it  is " 

like  the  influence  of  Heaven ;  this  is  that  j  Lord  Kenyon,  Doctor  Johnson  claims  to 
which  hatheniTanchised,enlarged,and  lifted  up  pluck  ih3X  feather  from  lord  Chesterfield's 
our  apprehensions,  degrees  above  themselves. .  wing;  he  speaks,  I  believe,  of  the  eye  of  the 
Ye  cannot  make  us  now  less  capable,  less    political  boay. 

knowing,  less  eagerly  pursuing  of  the  truth,  Mr.  Erskine.  My  lord,  I  am  happy  that  it 
unless  ye  first  make  yourselves,  that  made  us  is  admitted  to  be  a  feather;  I  have  heard  it 
so,  less  the  lovers,  less  the  founders  of  our  '  said,  that  lord  Chesterfield  borrowed  that 
true  liberty.  We  can  grow  ignorant  again,  which  I  was  just  about  to  state,  and  which 
brutish,  formal,  and  slavish,  as  ye  found  us;  his  lordship  has  anticipated. 
hot  you  then  must  first  become  that  which  ye  Lord  Kenyan,  That  veiy  speech  which 
cannot  be,  oppressive,  arbitrary,  and  tyran-  did  lord  Chesterfield  so  much  honour,  is  sup- 
nous,  as  they  were  from  whom  ye  have  freed  '  posed  to  have  been  written  by  doctor  John- 
us.    That  our  hearts  are  now  more  capacious, '  son.f 

our  thoughts  now  more  erected  to  the  search  !  Mr.  Erskine.  Gentlemen,  I  believe  it  was 
and  expectation  of  greatest  and  exactest '  so,  and  I  am  much  obliged  to  his  lord^p 
things,  is  the  issue  of  your  own  virtue  pro-  for  giving  me  a  far  higher  authority  for  my 
pagated  in  us."—"  Give  me  the  liberty  to  doctrine.— For  though  lord  Chesterfield  was 
know,  to  utter,  and  to  arwe  freely  according  a  man  of  great  ingenuity  and  wit,  he  was  un- 
to conscience,  above  all  liberties."  *  douhtedly  far  inferior  in  leamine,  and,  what 

Gentlemen,  I  will  yet  refer  you  to  another  is  more  to  the  purpose,  in  monarchical  opinion, 
author,  whose  opinion  you  may  think  more  to  the  celebrated  writer  to  whom  my  lord  has 
in  point,  as  having  lived  in  our  own  times,  now  delivered  the  work  by  his  authority. 
and  as  holding  the  highest  monarchical  prin-  Doctor  Johnson  then  says,  "  One  of  the 
ciples  of  government.  I  speak  of  Mr.  greatest  blessings  we  enjoy,  one  of  the 
Hume,  who,  nevertheless,  considers  that  greatest  blessings  a  people,  my  lords,  can  en- 
this  liberty  of  the  press  extends  not  only  to  joy,  is  liberty ;  but  every  good  in  this  life  has 
abstract  speculation,  but  to  keep  the  public  its  alloy  of  evil  -.  licentiousness  is  the  alloy  of 
on  their  guard  against  all  the  acts  of  their  liberty :  it  is  an  ebullition,  an  excrescence  ;— 
government  |  it  is  a  speck  upon  the  eye  of  the  political 

After  showing  the  advantages  of  a  mo-  ;  body,  but  which  I  can  never  touch  but  with 
narchy  to  public  freedom,  provided  it  is  duly  a  gentle,  with  a  trembling  hand,  lest  I  destroy 
controlled  and  watched  by  the  popular  part  of  the  body,  lest  I  injure  the  eye  upon  which  it 
the  constitution,  he  says,  "  These  principles  is  apt  to  appear."—**  There  is  such  a  con- 
account  for  the  great  liberty  of  the  press  in  nexion  between  licentiousness  and  liberty, 
these  kingdoms,  beyond  what  is  indulged  in  that  it  is  not  easy  to  correct  the  one,  without 
any  other  government.  It  is  apprehended,  dangerously  wounding  the  other:  it  is  ex- 
that  arbitrary  power  would  steal  m  upon  us,  '  tremely  hard  to  distinguish  the  true  limit  be- 
were  we  not  careful  to  prevent  its  progress,  t  tween  them :  like  a  changeable  silk,  we  cao 

and  were  there  not  an  easy  method  of  con- _ 

veying  the  alarm  from  one  end  of  the  king-  *  On  the  Liberty  of  the  Press.  Essays, 
dpm  to  the  other.  The  spirit  of  the  people  vol.  1,  p.  12,  8vo.  1809. 
must  frequently  he  roused,  in  order  to  curb  the  *  This  appears  to  have  been  an  erroneous 
ombUitm  of  the  Court;  and  the  dread  of  rous-  supposition;  seeing  that  the  speech  cited  by 
ing  this  spirit  must  be  employed  to  prevent  Mr.  Erskine  was  delivered  by  lord  Chesterfield 
that  ambition.  Nothing  is  so  effectual  to  this  '  in  the  beginning  of  June  1737 ;  and  the  De* 
purpose  as  the  liberty  ot  the  Press,  by  which  bates  compiled  Dy  Dr.  Johnson  commenced 
all  the  learning,  wit,  and  genius  of  the  na-  '  not  until  November  1740.  See  the  Prefaces 
tion,  may  be  employed  on  the  side  of  free-  to  the  IXth,  Xlth,  and  Xllth  Volumes  of  the 
dom;  and  every  one  be  animated  to  its  de-  New  Parliamentai^  History;  in  which  will 
fence.  As  long,  therefore^  as  the  republican  be  found  much  curious  and  valuable  infonna- 
part  of  our  government  can  maintain  itself  tion,  respecting  the  genuineness  of  those  De- 
^ainst  the  monarchical,  it  will  naturally  be    bates  in  parliament,  which  have  (tLS  it  should 

'  seem  falsely)  beba  attributed  lo  tbe  iaiagaiii- 
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easily  see  there  are  two  different  colours,  but 
we  cannot  ^Lsil  v  discover  where  the  one  ends, 
or  where  the  other  begins."  * 

I  confess,  I  cannot  help  agreeing  with  this 
learned  author.  The  dancer  of  toucuino 
THE  Press  is  the  difficulty  of  marking  its 
LIMITS. — My  learned  friend,  who  has  just 
eone  out  of  court,  has  drawn  no  line,  and  un- 
folded no  principle. — He  has  not  told  us,  if 
thii  book  is  condemned,  what  book  may  be 
written. — If  I  may  not  write  against  the  ex- 
istence of  a  monarchy,  and  recommend  a  re- 
public, may  I  write  against  any  part  of  the 
government  ?  May  I  say  that  we  should  be 
better  without  a  House  of  Lords,  or  a  House 
of  Commons,  or  a  court  of  Chancery,  or  any 
other  given  part  of  our  establishment  ? — Or 
if,  as  has  been  hinted,  a  work  may  be  libel- 
lous for  stating  even  leeal  matter  with  tar- 
eadic  phrase,  the  difficulty  becomes  the 
greater^  and  the  liberty  of  the  press  more 
iinpossible  to  define. 

The  same  author,  pursuing  the  subject,  and 
speaking  of  the  fall  of  Roman  liberty,  says, 
^*  But  this  sort  of  liberty  came  soon  after  to 
be  called  licentiousness ;  for  we  are  told  that 
Augustus,  afler  having  established  his  em- 
pire, restored  order  in  Rome  bv  restraining 
licentiousness,— God  forbid  we  should  in  this 
country  have  order  restored  or  licentiousness 
restrained,  at  so  dear  a  rate  as  the  people  of 
Rome  paid  for  it  to  Augustus  !''f 

*'  Let  us  consider,  my  lords,  that  arbitrary 
power  has  seldom  or  never  been  introduced 
into  any  country  at  once.  It  must  be  intro- 
duced by  slow  degrees,  and  as  it  were  step  by 
step,  lest  tlie  people  should  see  its  approach. 
The  barriers  and  fences  of  the  people  s  liberty 
must  be  plucked  up  one  by  one,  and  some 
plausible  pretences  must  be  found  for  remov- 
ing or  hoodwinking,  one  afler  another,  those 
sentries  who  are  posted  by  the  constitution  of 
a  free  country,  for  warning  the  people  of 
their  danger.  When  these  preparatory  steps 
are  once  made,  the  people  may  then,  mde^, 
with  regret,  see  slavery  and  arbitrary  power 
makine  long  strides  over  their  land;  but  it  will 
be  too  late  to  think  of  preventing  or  avoiding 
the  impending  ruin. 

**  The  stage,  my  lords,  and  the  press,  .are 
two  of  our  out-sentries;  if  we  remove  them, 
if  we  hoodwink  them,  if  we  throw  them  in 
fetters,  the  enemy  may  surprise  us.*'  X 

Gentlemen,  this  subject  was  still  more 
lately  put  in  the  justest  and  most  forcible 
light  by  a  noble  person  high  in  the  magis- 
tracy ;  whose  mind  is  not  at  all  tuned  to  the 
introduction  of  disorder  by  improper  popular 
excesses;  I  mean  lord  Loughborough,  chief 
iustice  of  the  court  of  Common  Pleas.  I  be- 
lieve I  can  answer  for  the  correctness  of  my 

*  Lord  Chesterfield's  Speech  on  the  Play- 
house Bill.  New  Pari.  Hist.  Vol.  X,  pp.  330, 
SSI. 

f  New  Pari.  Hist.  Vol.  X,  p.  333. 

t  New  Pari.  Hist'  Vol.  X,  p.  340. 


note,  which  I  shall  follow  up  with  the  opinion 
of  another  member  of  the  Lords'  House  of 
Parliament;  the  present  earl  Stanhope;  or 
nither,  I  shall  take  lord  Stanhope  first,  as  hb 
lordship  introduces  the  subject  by  adverting 
to  this  argument  of  lord  Loughborough's. 
"  If,"  says  lord  Stanhope,  '*  our  boast3  li- 
berty of  the  press  were  to  consist  only  in  the 
liberty  to  write  in  praise  of  the  constitution, 
this  b  a  liberty  enjoyed  under  many  arbitrary 

Sovernments.  I  suppose  it  would  not  be 
eemed  quite  an  unpardonable  offence,  even 
by  the  empress  of  Russia,  if  any  man  were  to 
take  into  his  head  to  write  a  panegyric  upoa 
the  Russian  form  of  government  Such  a  li- 
berty as  that  might  therefore  properly  be 
termed  the  Rttaian  liberty  of  the  preu.  But, 
the  English  liberty  of  the  frets  is  of  a  veiy  dif- 
ferent description*,  for,  oy  the  law  of  Eng- 
land, it  is  not  prohibited  to  publish  specula- 
tive works  upon  the  constitution,  whether  ^A^ 
contain  praise  or  censure,*'— ^Lord  Stanhope's 
Defence  of  the  Libel  Bill. 

You  see,  therefore,  as  far  as  thegeiieral 
principle  goes,  I  am  supported  by  the  opinioa 
of  lora  Stanhope,  for  otherwise  the  noble  lord 
has  written  a  Ubel  himself,  by  exciting  other 
people  to  write  whatever  they  may  think,  be  it 
good  or  evil,  of  the  constitution  of  the  coun- 
try. As  to  the  other  hieh  authority^  lord 
Loughborough,  I  will  rean  what  applies  ta 
this  subject. — <<  Every  man,''  said  lord  Lough* 
borough,  "  may  publish  ^t  his  discretion  his 
opinions  concerning  forms  and  systems  of 
government.  If  they  be  wise  and  enlighien- 
ug,  the  world  will  gain  by  them;  if  they  be 
weak  and  absurd,  they  will  be  laughed  at  and 
forgotten ;  and  if  they  be  bondjide,  tkeu  can* 
not  be  criminal^  however  erroneous.  On  the 
other  hand,  the  purpose  and  the  direction 
may  give  a  different  turn  to  writings  whose 
common  construction  is  harmless,  or  even 
meritorious.  Suppose  men,  assembled  in  dis* 
turbance  of  the  peace,  to  pull  down  mills  or 
turnpikes,  or  to  do  any  other  mischief,  and 
that  a  mischievous  person  should  disperse 
among  them  an  excitation  to  the  planned 
mischief  known  to  both  writer  and  reader, 
To  your  tents,  0  Israel;  that  publication 
would  be  criminal; — not  as  a  libel,  not  as  an 
abstract  writing,  but  as  an  act ;  and  the  act 
being  the  crime,  it  must  be  stated  as  a  Jact  ex^ 
trinsic  on  the  record :  for  otherwise,  a  Court 
of  Error  could  have  no  jurisdiction  but  over 
the  natural  construction  of  the  writing  ;  nor 
would  the  defendant  have  any  notice  of  such 
matter  at  the  trial,  without  a  charge  on  iht  . 
record.  To  give  the  jury  cognizance  of  any 
matter  beyond  the  construction  of  the  writ- 
ing, the  averment  should  be,  in  the  case  as.  I 
have  instanced,  that  certain  persona  were^ 
as  I  have  described,  assembled;  and  that  th^ 
publisher,  intending  to  excite  these  persons  ' 
so  assembled,  wrote  so  and  so.  Here  the 
crime  is  complete,  and  consists  in  an  avert* 
act  qfwickedneu  evidenced  by  a  writing,^ 
In  answer  to  all  these  authorities^  the 
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attorney-general  may  say^  that,  if  Mr.  Paine 
bad  wntten  his  observations  with  the  views 
of  those  high  persons  and  under  other  dr- 
cumstauces^  he  would  be  protected  and  ac- 
quitted : — ^to  which  I  can  only  answer,  that 
no  fisietg  or  circumstances  attending  his  work 
are  either  charged  or  proved ;  —  that  you 
have  no  jurisdiction  whatever,  but  over  the 
natural  construction  of  the  work  before  you, 
—-and  that  I  am  therefore  brought  without  a 
flaw  to  the  support  of  the  passages  which  are 
the  particular  subject  of  complaint. 

Gentlemen,  I  am  not  unmindful  how  long 
^  have  already  trespassed  upon  your  patience; 
and,  recollecting  the  nature  of  the  human 
mind,  and  how  much,  for  a  thousand  reasons, 
I  have  to  struggle  against  at  this  moment,  I 
shall  not  be  disconcerted  if  any  of  you  should 
appear  anxious  to  retire  from  the  pain  of 
hearing  me  farther.  It  has  been  said,  in  the 
newrspapers,  that  my  vanity  has  forwarded 
my  zeal  in  this  cause ; — but  I  might  appeal 
even  to  the  authors  of  those  paragraphs, 
whether  a  situation  ever  existed  wnich  vanity 
-would  have  been  fonder  to  fly  from — the  task 
of  speaking  against  every  known  preposses- 
sion; with  every  countenance,  as  it  were, 
planted  and  lifted  up  against  me. — But  I 
stand  at  this  bar  to  give  to  a  criminal  ar- 
raigned before  it,  the  defence  to  which  the 
law  of  the  country  entitles  him.  If  any  of 
my  arguments  be  indecent,  or  unfit  for  the 
Court  to  hear, — the  noble  judge  presides  to 
interrupt  them :  if  all,  or  any  of  them,  are 
capable  of  an  answer, — they  will  be  an- 
swered :  or  if  they  be  so  unrounded  in  your 
own  minds,  who  arc  to  judge  of  them,  as  not 
to  call  for  refutation, — your  verdict  in  a 
moment  will  overthrow  all  that  has  been 
said ; — we  shall  then  have  all  discharged  our 
duties. — It  is  your  unquestionable  province  to 
judee,  and  mint  not  less  unquestionable  to 
admress  your  judgments.  , 

When  the  noble  judge  and  myself  were 
counsel  for  lord  George  Gordon  in  1781,*  it 
was  not  considered  by  that  jury,  nor  imputed 
to  us  by  any  body,  that  we  were  contending 
for  the  privileges  of  overawing  the  House  of 
Commons,  or  recommending  the  conflaerar 
'tion  of  this  city :  I  am  doins  the  same  duty 
now,  which  my  Lord  and  I  tnen  did  in  con- 
cert together;  and,  whatever  may  become  of 
the  cause,  I  expect  to  be  heard :  conscious 
that  no  just  obloquy  can  be,  or  will  in  the  end 
be  cast  upon  me  for  having  done  my  duty  in 
the  manner  I  have  endeavoured  to  perform 

it. — Sir,  I   shall   name   you   PRESENTLY.f 

Gentlemen,  I  come  now  to  observe  os^the 
passages  selected  by  the  information;  tiQd 
with  regard  to  the  first,  I  shall  dispose  of  it  in 
a  moment. 

**  All  hereditary  government  is  in  its  na- 

•  See  the  Case,  Vol.  XXI.  p.  485. 

f  This  expression  was  provoked  by  the 
conduct  of  one  of  the  jury ;  which  this  rebuke 
put  aa  end  to.    Orig.  Ed. 


lure  tyranny.  An  hereditable  crOwn.  or  an  . 
hereditable  throne,  or  by  what  other  rancifid 
name  such  things  may  be  called,  have  no 
other  significant  explanation  than  that  man- 
kind are  hereditable  property.  To  inherit  a 
government  is  to  inherit  itkt  people,  as  if  they 
were  flocks  and  herds." 
And  is  it  to  be  endured,  says  the  attomey- 

feneral,  that  the  people  of^thia  country  are  to 
e  told  that  they  are  driven  like  oxen  or 
sheep  ? — ^Certainly  not. — I  am  of  opinion  that 
a  more  dangerous  doctrine  cannot  be  instilled 
into  the  people  of  England.  But  who  instils 
such  a  aoctrine?  I  deny  thatitis  instilled 
by  Paine.-^When  he  maintains  that  heredi* 
tary  monarchy  inherits  a  people  like  fiocks 
and  herds,  it  is  clear  from  tne  context  (which 
is  kept  out  of  view)y  that  he  is  combating  the 
proposition  in  Mfw  Burke's  book,  which  as- 
serts, that  the  hereditary  monarchy  of  Eng- 
land is  fastened  upon  the  people  of*^  England 
by  indissoluble  compact.  Mr.  Paine,  on  the 
contrary,  asserts  the  king  of  England  to  be 
the  magistrate  of  the  people,  existing  by  their 
consent,  which  is  utterly  incompatible  with 
their  being  driven  like  herds. — His  argument, 
therefore,  is  this,  and  it  retorts  on  his  adver- 
sary :  he  says,  such  a  kms  as  you,  Mr.  Burke, 
represent  the  king  of  England  to  be,  inherit* 
ing  the  people  by  virtue  of  conquest,  or  of 
some  compact,  which,  having  once  existed, 
cannot  be  dissolved  while  the  original  terms 
of  it  are  kept,  is  an  inheritance  like  flocks  and 
herds. — But  I  deny  that  to  be  the  kine  pf 
England's  title. — He  is  the  magistrate  of  the 
people,  and  that  title  I  respect — It  is  to  your 
own  imaginary  king  of  England  therefore^ 
and  not  to  his  majesty,  that  your  unfounded 
innuendos  apply. — It  is  the  monarchs  of 
Russia  and  Prussia,  and  all  governments 
fastened  upon  unwilling  subjects  by  heredi- 
tary indefeasible  titles,  who  are  stigmatized 
by  Paine  as  inheriting  the  people  like  flocks. 
— ^The  sentence,  therefore,  must  either  be 
taken  in  the  pure  abstract,  and  then  it  is  not 
only  merely  speculative,  but  the  application 
of  It  to  our  own  government  fails  altogether, 
or  it  must  be  taken  connected  with  the  mat- 
ter which  constitutes  the  application,  and 
then*  it  is  Mr.  Burke's  Kino  of  England, 
and  NOT  his  Majesty,  whose  title  is  denied. 

I  pass  therefore  to  the  next  passage,  which 
appears  to  be  an  extraordinary  selection.  It 
is  taken  at  a  leap  from  page  21  to  page  47, 
and  breaks  in  at  the  words,  "  This  conven- 
tion.'' The  sentence  selected  stands  thus : 
"  This  convention  met  at  Philadelphia  in  May 
1787,  of  which  general  Washmgton  was 
elected  president  He  was  not  at  that  time 
connected  with  any  of  the  state  govern- 
ments, or  with  congress.  He  delivered  up 
his  commission  when  the  war  ended,  ana 
since  then  had  lived  a  private  citizen. 

"  The  convention  went  deeply  into  all  the 
subjects ;  and  having,  af^er  a  variety  of  d^ 
bate  and  investigation,  agreed  among  them- 
selves upon  the  several  parts  of  a  federal  ooii- 
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tiie  next  question  was,  the  manner 
^pinB^  h  antbority  and  practice. 

«*  For  this  pu-pose,  they  did  not,  like  a 
cabal  of  ccurtiers,  send  for  a  Dutch  stadt- 
bolder,  or  a  German  elector;  but  they  re- 
ferred the  whole  matter  to  the  sense  and 
nterest  of  the  country.** 

This  sentence,  standing  thus  by  itself,  may 
appear  to  be  a  mere  sarcasm  on  king  William, 
«pon  those  who  effected  the  Revolution,  and 
upon  the  Revolution  itself,  without  any  rea- 
soning or  deduction :  but  when  the  context 
and  sequel  are  looked  at  and  compared,  it 
will  appear  to  be  a  serious  historical  compari- 
son between  the  Revolution  effected  in  Eng- 
land in  1688,  and  the  late  one  in  America 
when  she  established  her  independence;  and 
no  man  can  doubt  that  his  juagment  on  that 
comparison  was  sincere.  But  where  is  the 
libel  on  the  constitution  ?  For  whether  king 
William  was  brought  over  here  by  the  sin- 
cerestand  justest  motives  of  the  whole  people 
of  England,  each  man  acting  for  himself,  or 
from  the  motives  and  through  the  agencies 
imputed  by  the  defendant,  it  signifies  not  one 
fEUthing  at  this  time  of  day  to  the  establish- 
ment itself  Blackstone  properly  warns  us 
not  to  fix  our  obedience  or  affection  to  the 
government  on  the  motives  of  our  ancestors, 
or  the  rectitude  of  their  p|oceedings,  hut  to  be 
satisfied  with  what  is  established. — ^This  is  safe 
reasoning,  and,  for  my  own  part,  I  should  not 
be  differently  affected  to  the  constitution  of 
jny  country,  which  my  own  understanding 
approved,  whether  angels  or  demons  had 
given  it  birth  ? 

Do  any  of  you  love  the  Reformation  the 
less  because  Henry  the  8th  was  the  author  of 
it  ?  or  because  lust  and  poverty,  and  not  reli- 

S'on,  were  his  motives  ?  He  had  squandered 
e  treasures  of  his  father,  and  he  preferred. 
i\nne  Bullen  to  his  queen :  these  were  the 
causes  which  produced  it. — What  then? — 
Does  that  affect  the  purity  of  our  reformed 
religion? — Docs  it  undermine  its  establish- 
ment, or  shake  the  king's  title,  to  the  exclu- 
sion of  those  who  held  by  the  religion  it  had 
abolished  ? — Will  the  attorney-general  afBrm^ 
that  I  could  be  convicted  of  a  libel*  for  a 
whole  volume  of  asperity  against  Henry  the 
8th,  merely  because  he  effected  the  Reforma- 
tion ;  and  if  not,  why  ags^^nst  king  William, 
who  effected  the  Revolution? — ^Where  is  the 
line  to  be  drawn  ? — ^Are  one,  two,  or  three 
centuries  to  constitute  the  statute  of  limita- 
tion ? — ^Nay,  do  not  our  own  historians  detail 
this  very  cabal  of  courtiers,  from  the  records 
of  our  own  country  ? — If  you  will  turn  to 
Hume's  histor;^',  volume  the  eighth,  page  188, 
&c.  &c.  you  will  find  that  he  states  at  great 
length,  the  whole  detail  of  intrigues  which 
paved  the  way  for  the  Revolution,  and  the 
uterested  coalition  of  parties  which  gave  it 

.  But  what  of  all  this,  concerning  the  motives 
4>f  iparties^  which  is  recorded  by  Hume  ?  The 
question  is,  What  U  tk$  thing  brought  abaut'-^ 
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JVof ,  HOW  it  was  brought  about.  If  it  stands, 
as  Blackstone  ai*&:ues  it,  upon  the  consent  of 
our  ancestors,  followed  up  by  our  own,  no  in- 
dividual can  withdraw  his  obedience. — If  he 
dislikes  the  establishment,  let  him  seek  else- 
where for  another ;  I  am  not  contending  for 
imcontrolled  conduct,  but  for  freedom  of 
opinion. 

With  regard  to  what  has  been  stated  of  the 
Edwards  and  Henries^  and  the  other  piinces 
imder  which  the  author  can  only  disqover 
**  restrictions  on  power,  but  nothing  of  a  consti' 
tution;**  surely  my  friend  is  not  in  earnest 
when  he  selects  that  passage  as  a  libel. 

Paine  insists,  that  there  was  no  constitu- 
tion under  these  princes,  and  that  Enghsh 
liberty  was  obtained  from  usurped  power  by 
the  struggles  of  the  people.  So  say  I ;  and 
I  think  It  for  the  honour  and  advantage  of 
the  country  that  it  should  be  known. — Was 
there  any  freedom  after  the  original  estab- 
lishment of  the  Normans  by  conquest  f — ^Was 
not  the  Maona  Charta  wrestea  from  John 
by  open  force  of  arms  at  Runny  mead  ?— *Was 
it  not  again  re-enacted  whilst  menacing  arms 
were  in  the  hands  of  the  people? — Were  not 
its  stipulations  broken  through,  and  two  and 
forty  times  re-enacted  by  parliament,  upon 
the  firm  demand  of  the  people  in  the  follow- 
ing reigns? — I  protest  it  nils  me  with  as- 
tonishment to  hear  these  truths  brought  in 
question. 

I  was  formerly  called  upon,  under  the  dis- 
cipline of  a  college,  to  maintain  them,  and 
was  rewarded  for  oeing  thought  to  have  suc- 
cessfully maintained  that  our  present  consti- 
tution was  by  no  means  a  remnant  of  Saxon 
liberty,  nor  any  other  institution  of  libetty, 
but  the  pure  consequence  of  the  oppression  of 
the  Norman  tenures,  which  spreading  the 
spirit  of  freedom  from  one  end  of  the  king- 
dom to  another,  enabled  our  brave  fathers, 
inch  by  inch,  not  to  reconquer,  but  fttr  the 
first  time  to  obtain  those  privileges  which  are 
the  unalienable  inheritance  of  all  mankind.* 

But  why  do  we  speak  of  the  Edwards  and 
Henries,  when  Hume  himself  expressly  says, 
notwithstanding  all  we  liave  heanl  to-£iy 
of  the  antiquity  of  our  constitution,  that  our 
monarchy  was  nearly  absolute  till  the  middie 
of  last  century  ?  It  is  his  Essay  on  the  Liberty 
of  the  Press,  vol.  i.  page  15. 

'*  All  absolute  governments,  and  such  in  a 
great  measure  was  England,  till  the  middle 
of  the  last  century,  notwithstanding  the  niuae- 
rous  panegyrics  on  ancient  English  iiberty^f 

*  Lord  Erskine  obtained  the  declan^^tioQ 
prize  at  Trinity  College,  Cambridge,  on  ihe 
subject  of  the  Origin  of  the  British  Constitu- 
tion.— It  is  somewhere  printed.  Editor  of 
Erskinc^s  Speeches* 

f  The  limits  within  which,  during  the  early 
part  of  our  history,  the  power  of  the  crown 
was  confined,. have  been  recently  investigated 
with  much  ability  and  acuteness  by  a  learned 
and  perspicuous  wxiter  on  the  Constitution  of 
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mti5t  very  much  depend  on  the  administrap- 
tion.'l 

This  is  Hume's  opinion ;  the  conclusion  of 
ft  ^ve  historian  from  all  that   he    find? 

Parliament;  from  whose  Essay  I  extract  some 
observations  respecting  the  nature  of  this 
same '  absolute  government,' which  is  asserted 
to  have  prevailed  in  England  until  the  middle 
of  the  seventeenth  century: 

"  He"  [Mr.  Jopp],  "  has  the  discretion  to 
)[eep  clear  of  Saxon  antiquities ;  but^  confiding 
in  the  assistance  of  Hume,  Carte,  and  Brady, 
he  enters  boldly  on  the  Norman  part  of  our 
story.  William  the  Conqueror,  according  to 
him,  was  an  absolute  sovereign,  who  enacted 
laws,  imposed  taxes,  and  administered  justice 
according  to  his  own  will  and  pleasure,  with 
no  greater  restraint  from  legal  institutions 
than  the  present  king  of  Denmark,  or  auto- 
crat of  the  Russias.  The  question  seems 
never  to  have  occurred  to  him,  by  what  pos- 
sible means  could  a  duke  of  Normandy,  with 
tery  limited  authority  in  his  own  duchy, 
raised  to  the  throne  of  England  by  the  help 
of  independent  adventurers,  feudal  vassals 
like  himself  of  the  king  of  France,  attracted 
to  his  standard  by  the  promise  of  lands  and 
honours,  at  once  convert  himself  into  a 
Turkish  despot,  supreme  arbiter  of  the  lives 
and  fortunes,  not  only  of  the 'conquered,  but 
of  the  conquerors  ?  Mr.  Jopp  will  probably 
tell  us,  it  was  the  introduction  of  the  feudal 
system  that  wrought  this  stupendous  miracle. 
'The  conqueror,'  he  tells  us,  *  in  enforcing 

*  universally  the  feudal  institutions,  shaped 
'  every  thing  for  the  support  of  his  sovereign 

*  independent  pre-eminence.'  But,  in  the 
first  place,  William  the  Norman  did  not  in- 
troduce the  feudal  system  into  England.  He 
established,  it  is  true,  knight  service  in  Eng- 
land ;  and  introduced  some  feudal  incidents 
unknown  to  the  Saxons.  But  many  parts  of 
the  feudal  system  existed  before  his  arrival. 
Beneficiaiy  possessions  were  familjar  to  the 
Saxons.^  Feudal  homage  is  repeatedly  men* 
tioned  in  their  chronicles  and  charters,  and 
even  the  word  vassal  occurs  in  their  history 
as  early  as  the  time  of  Alfred.  Privileged 
iurisdictions  are  frequently  alluded  to  in  their 
laws.  Fines  for  alienation  and  even  escheats 
in  certain  cases,  were  not  unknown  to  them. 
Reliefs  are  described  at  length  in  the  laws  of 
Canute,  under  the  name  of  heriats.  The  feudal 
System  was  taking  the  same  course  in  Eng- 
land before  the  Conquest,  which  it  pursued 
among  the  other  nations  of  Europe ;  and  there 
seems  little  doubt,  that  though  the  Norman 
invasion  had  never  happened,  the  same  causes 
that  diffused  it  over  the  continent,  would  have 
established  it  in  nearly  the  same  form  throueh^ 
out  England.  In  the  second  place,  if  the  feudal 
system,  as  Mr.  Jopp  imagines,  had  been  a 
'  political  arrangement,  contrived  for  the  sup- 

*  port  of  paramount,  arbitrary  control  in  the 

*  crown,' now  came  it  to  be  auopted  by  a  body 
Of  high  spirited  warriors^  proud  of  their  inde- 
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recorded  as  the  materials  for  history:  knd 
shall  it  be  said  that  Mr.  Paine  is  to  be 
punished  for  writing  to-day  what  was  before 
written  by  another,  who  is  now  a  distinguish- 

pendence^and  impatient  even  of  just  restraint? 
Does  the  answer  of  earl  Warenne  to  the  com- 
missioners of  Edward  1st  imply,  that  such  no- 
tions were  entertained  of  the  conqueror  in  an 
ase  not  far  removed  in  time  from  his  own  ? 
When  that  great  baron  was  required  to  show 
his  title  to  nis  estate  (we  quote  from  no  au- 
thor disinclined  to  prerogative), '  he  drew  his 
'  sword  and  produced  that  as  his  title;  adding 
'  that  William  the  bastard  did  not  conquer 
'  the  kingdom  for  himself  alone;  but  that  the 
'  barons,  and  his  ancestor  among  the  rest| 

*  were  joint  adventurers  in  the  enterprise.' 
But  in  the  last  place,  who  ever  heard  of 
the  feudal  system  being  favourable  to  ab« 
solute  monarchy?  Were  Hugh  Capet,  or 
Conrad  the  Saliclc,  absolute  sovereigns?  Was 
it  for  the  subversion  of  an  institution  propi- 
tious to  royal  authority,  that  Lewis  the  Gross, 
and  other  kings  of  France,  gave  charters  of 
comniunity  to  towns,  in  order  to  form  a  coun* 
terpoise  to  the  exorbitant  power  of  their  ba- 
rons ?  Was  it  not  rather  the  downfall  of  the 
feudal  system  that  first  exalted  the  royal  au< 
thority  in  Europe,  and  prepared  the  way  for 
absolute  monarchy  among  the  nations  of  the 
continent  ? 

"  Mr.  Jopp,  however,  is  of  a  different  opi- 
nion. He  has  little  doubt,  that,  <  for  many 
'  generations  after  the  Conquest,  there  was 
'  no  law  of  paramount  efiect  to  the  will  of  the 
'  prince,  when  (as  it  oi^n  happened)  he  was 
'  disposed  to  pursue  it.'  He  admits,  tliat 
'  during  the  reign  of  William,  the  commune 
'  concilium  was  held  ex  more  at  the  fixed  court 
'  festivals  of  Easter,  Whitsuntide,  and  Christ- 
'  mas ;'  and  he  adds,  '  If  any  national  con- 
^  cem  was  discussed  in  that  general  assem- 
'  bly,  it  was  on  these  occasions.    There  is, 

*  however,  hardly  any  account  of  the  pro- 
^  ceedings  in  them,  unless  sometimes  on  ec- 
^  clesiastical  affairs ;  and  although  all  formal 

*  acts  then  promulgated  were  said  to  be  by 
^  the  advice  or  consent  of  the  archbishops, 
'  bishops,  &c.  and  barons,  there  is  no  instance 
'  of  dissent,  or  even  of  debate,  upon  any  mea- 
'  sure  intended  by  the  king.  Discussion 
'might,    indeed,   be   permitted  on  mattera 

*  purely  concerning  the  church,  and  in  which 

*  the  crown  might  he  indifferent;  but  there  is 

*  no  reason  to  think  that  the  will  or  desire  of 
^  the  king  was  ever  counteracted.' 

**  That  the  debates  of  the  commune  conci- 
lium have  been  rarely  transmitted  to  us,  and 
that  the  journals  of  its  proceedings  no  longer 
exist,  cannot  be  denied.  Most  of  our  early 
records  have  perished,  and  many  of  the  Rolls 
of  Parliament,  even  so  late  as  the  reign  of 
Edward  3rd,  are  lost  The  monks,  who  were 
the  usual  Chroniclers  for  ages  afler  the  Con- 
quest, are  very  brief  in  their  account  of  trans- 
actions not  directly  aifc^ing  then^^elves  and 
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cd  Classic  in  the  language  ?— A 11  the  verdicU 
in  the  world  will  not  make  such  injustice 
palatable  to  an  impartial  public,  or  to  poste- 
rity. 

their  monasteries.  When  they  inform  us, 
that  the  commune  concilium  was  held,  they 
seldom  add  more  than  a  short  sentence,  stat- 
ing the  business  for  which  it  met,  and  the 
result  of  its  deliberations.  But  from  this  ne- 
gative evidence,  from  the  brevity  of  histo- 
rians, and  from  the  loss  of  records,  it  would 
be  a  strange  conclusion,  that  no  discussions 
took  place  in  those  assemblies,  except  on 
church  affairs ;  and  that  in  other  matters,  the 
will  of  the  king  was  the  supreme  law,  which 
no  one  ventur^  to  oppose.  If  such  was  the 
real  character  of  these  councils,  our  aiicient 
historians  had  a  sin^lar  mode  of  describing 
them — *  Prisci  mons  fuit,'  says  Florence  of 
Worcester,  *ut  magnates  Anglise  ad  natale 

*  Domini  ad  curiam  regis  convenirent,  turn 

*  ad  festivitatem  celebrandam,  tum  ad  obse- 

*  auium  regi  prsstandiun,  et  de  negotiit  regni 

*  deliberandum.^  The  course  of  business  in 
one  of  these  courts  de  more  is  thus  described 
by  Eadmer : — *  Peractis  festivioribus  diebus,* 
^  diversorum  negotiorum  causse  in  medium 

*  duci  ex  more  cceperunt.'  We  have  an  an- 
cient account  of  proceedings  of  great  moment 
in  a  council  of  WiiUam  1st,  in  which  there 
was  a  difference  of  opinion  between  the  king 
and  the  other  members  of  the  council;  and 
where,  after  much  discussion,  he  was  graci- 
ously pleased  to  yield  to  the  wishes  of  his 
people,  and  the  prayers  of  his  baronage.  In 
the  preamble  to  the  laws  ascribed  to  Edward 
the  Confessor  (which  is  at  least  as  old  as  the 
time  of  Henry  Snd),  we  are  told  that  the  Con- 
queror, in  the  fourth  year  of  his  reim,  by  ad- 
vice of  his  barons,  appointed  twelve  noble, 
wise,  and  learned  Enslishmen,  to  be  chosen 
by  every  county  in  England,  and  directed 
them  to  appear  before  himself  and  council, 
and  there  declare,  on  oath,  what  were  the  an- 
cient i  aws  and  customs  of  their  country ;  sup- 
pressing nothing,  adding  nothing,  altering 
nothing.  When  those  commissioners  had 
mado  their  report,  the  king  was  inclined  to 
prefer  the  Danish  law  to  the  Saxon,  because 
It  was  more  analogous  to  the  law  of  Nor- 
mandy. The  commissioners  entreated  they 
might  preserve  the  laws  of  their  forefathers, 
in  which  they  had  been  educated.  The  king 
at  first  refused;  but,  after  long  discussion, 
^  consilio   habito,   precatu    barunum.  tandetn 

*  acquieoit.*  Edinburgh  Review,  vol.  96,  pp. 
349—352. 

After  examining  the  Forest  Laws,  and  con- 
srderiug  how  far  they  are  indicative  of  an  ab- 
solute government,  the  learned'lleviewer  pro- 
ceeds 9ius:  "The  forest  laws  of  the  Con- 
queror and  his  successors,  are  therefore  no 
exception  to  the  general  principle  of  our  con- 
.fttitution,  that  the  supreme  legislative  autho- 
rity has  been  always  vested  in  the  king  and 
in  the  great  council  or  parliament  conjomtly, 
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The  next  passu^  arraig^ied,  is  this  r  p.  50. 
*^  The  attention  of  thq  government  of  England 
(for  I  rather  choose  to  cadi  it  by  this  name^ 
than  the  English  government)  appears,  since 

and  not  in  the  king  alone.  If  he  made  law» 
and  regulations  for  his  forests,  it  was  hj  suf- 
ferance of  his  great  council  that  he  enjoyed 
this  power,  and,  like  other  parts  of  his  admi- 
nistration, the  use  he  made  of  it  was  subject 
to  the  control  and  revision  of  that  assembly. 
His  laws,  when  found  oppressive,  were  altered 
and  amended  by  its  interference;  and  the 
subordinatepower  of  legislation,  in  which  her 
had  been  inaulged,  was  at  length  taken  en- 
tirely from  him,  when  repeated  experience 
had  shown  that  it  was  impossible  to  guard  it 
from  abuse.  It  is  curious  to  observe  witlr 
what  obstinacy  and  perseverance  our  kings 
contended  for  this  arbitrary  branch  of  their 
prerogative.  The  value  they  set  upon  it  seems 
to  have  increased  in  proportion  to  the  odium 
in  which  it  was  justly  held  by  their  subjects. 
But  though  they  struggled  hard  to  maintaia 
this  arbitrary  authority,  parliament  was 
equally  pertinacious,  and  forced  them  at 
length  to  abandon  it."    lb.  p.  357. 

*'  But  it  Avas  not  in  ecclesiastical  affairs 
alone  that  the  king  consulted  with  his 
great  council.  In  every  part  of  his  adminis- 
tration he  had  recourse  to  their  advice  and 
assistance.  In  the  disposal  of  civil  as  well  as 
ecclesiastical  appointments,  he  applied  to 
them  for  counsel  [Chron.  Saxon,  a.  d.  11073* 
A  fact  incidentally  mentioned  in  the  Saxon 
Chronicle,  shows  what  importance  he  annexed 
to  the  assemblies.  When  ready  to  cross  the 
sea  against  his  brother  Robert,  hefUenry  1st], 
put  off'  his  expedition  till  after  Whitsunlide, 
because  he  was  unwilling  to  hold  a  great 
council  abroad,  or  to  have  it  meet  in  England 
during  his  absence  [Chron.  Saxon,  ▲.  d.  1 106]}- 
We  are  told  that  he  arrested  Ralph,  bishop 
of  Durham,  his  brother's  minister,  and  re- 
called Anselm  by  advice  of  his  Witan,  [Chron. 
Saxon,  A.  D.  1100].  Twice  he  concluded 
peace  at  their  request ;  once  with  his  brother 
Robert  [Chron.  Saxon,  a.  d.  1101],  and  after- 
wards with  the  king  of  France  [Florent.  Wig. 
p.  659].  Before  his  invasion  of  Normandy, 
he  assembled  a  council  in  London,  and,  to 
secure  their  attachment  to  his  person,  pro- 
mised to  regulate  his  government  h^  tneir 
advice  [Mat.  Paris.  1,  p.  6S].  That  his  con- 
duct was  invariably  suited  to  his  professdonsy 
it  is  not  necessary  for  us  to  show.  It  is  suffi- 
cient we  have  his  admission,  that  it  was  his 
duty  to  considt  with  his  Qouncil  in  the  admi- 
nistration of  his  kingdom.  For  the  question 
is,  not  whether  our  Norman  kines  were  just 
and  mild  princes,  guiltless  of  all  arbitraxy  and 
oppressive  acts,  but  whether  there  was  not 
always  a  legal  power  in  England,  known  and 
recognized  m  tne  constitution,  which  had  a 
right  to  control  them,  and  restrain  their 
excesses.  '  In  populo  regendo/  says  Fleta^ 
'  superiores  habet  [rex]  ut  legem;  per  quam 
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its  political  connexion  with  Germany,  to  have 
been  so  completely  engrossed  and  absorbed 
by  foreign  affairs,  ancTthe  means  of  raising 
taxes,  tiiat  it  seems  to  exist  for  no  other  pur- 

'  fiictus  est  reZy  et  curiam  suara,  videlicet 
'  comites  et  barones.' 

**  The  succession  to  the  crown  was  twice 
regulated  by  the  great  council  in  the  reign  of 
Henry.  It  was  first  settled  on  his  son,  and, 
after  the  untimely  fate  of  that  prince,  on  his 
daughter  and  her  heirs  [Eaamery  p.  1 17. 
Florent  Wig.  657,  662j.  Twice  he  consulted 
the  great  coupcil  about  his  own  marriage, 
fEaimier,  p.  .56.  136.  Florent  Wig.  659. 
Bromton,  p.  997],  and  once  about  the  mar- 
riage of  his  daughter  [Chron.  Saxon,  a.  d. 
1109. — Cont.  Ingulph.  p.  128];  and  because 
he  concluded  her  second  marriage  without 
their  consent,  and  contrary  to  their  inclina- 
tion,  it  was  afterwards  argued,  that  they  were 
absolved  from  the  homage  and  allegiance 
they  had  sworn  to  her  [W.  Malms.  Hist. 
Nov.  p.  99.  Chron.  Saxon,  a.  d.  11271.  When 
she  had  quarrelled  with  her  second  husband, 
and  returned  to  her  father,  the  king,  who  was 
passionately  fond  of  her.  consulted  with  his 
great  council,  whether  he  should  send  her 
back  to  her  husband,  who  had  reclaimed  her 
[H.  Hunt.  p.  220]|.  Such  was  the  anxiety  of 
thb  pnnce,  even  m  his  most  private  and  do- 
mestic concerns,  to  have  the  advice  and  ap- 
pi^ntion  of  his  subjects. 

*  During  the  whole  of  this  period  of  our 
history,  the  supreme  legislative  authority  was 
vested  in  the  great  council,  conjointly  with 
the  king.  We  do  not  mean  to  deny,  that 
proclamations  and  orders,  having  the  effect  of 
laws,  were  occasionally  issued  oy  the  kine 
alone,  with  advice  of  his  ordinary  council. 
The  practice  of  our  government  was  at  that 
time,  and  long  afterwards,  exceedingly  irre- 
gular in  all  its  parts.  If  the  interference  of 
authority  was  requisite  for  any  iust  and  ne- 
cessary nurpose^  the  mere  irregularity  of  the 
source  from  which  it  proceedea  excited  little 
jealousy  or  regard.  Men  who  had  arms  in 
their  hands,  and  were  conscious  of  their 
power,  had  no  dread  of  precedents  injurious 
to  their  rights.  From  this  peculiarity  in  the 
situation  of  our  ancestors,  and  from  their  in- 
difference about  forms,  many  encroachments 
were  made  by  prerogative,  which  it  was  diffi- 
cult afterwards  to  repress ;  and  many  preten- 
aons  advanced  for  the  crown,  which  it  has 
cost  oo  small  trouble  since  to  refute.  What 
we  contend  for  is,  that,  according  to  our  legal 
constitution,  the  supreme  legis&tive  autho- 
rity in  England,  from  the  time  of  the  con- 
quest, has  been  always  vested,  not  in  the  king 
luone,  but  in  the  king  and  great  council  con- 
jointly. This,  we  apprehend,  is  satisfactorily 
proved,  not  only  by  innumerable  passages  of 
our  ancient  laws,  and  by  the  testimony  of  our 
ancient  historians,  but  by  the  authority  of  the 
best  and  most  accredited  lawyers  of  those 
Anes.    *  Legls  habeV  vigorem/  says  Bracton, 


poses.  ^  Domestic  concerns  are   neglected ; 
and  witli   respect   to  regular  law,  there  is 
scarcely  such  a  thing/' 
That  the  government  of  this  country  has, 

■  l-l— ^— — ^1— ^— — ^i— ^W^i^M^I^— ■— ^^^1^^ 

'  quicquid  de  consilio  et  consensu  magnatum, 
^  et  republicaecommunisponsioneiautnoritate 


serves,  *  quae  quidem  cum  fuerint  approbatsB 
'  contensu  utentium,   et   Sacramento  regum    ^ 

*  confirmats,  mutari  non  poterunt  nee  destnii 

*  sine  communi  consensu  et  consilio  eorum 

*  omnium  quorum  consilio  et  consensu  fxierunt 
'  promulgats.'  After  such  decisive  and  ex- 
plicit authority  from  Bracton,  our  readers 
must  excuse  us  from  entering  on  the  objec* 
tions  of  Mr.  Jopp.  The  charter  of  Henry  1st 
is  in  the  form  of  a  grant;  but  it  is  attested  by 
bishops,  earls,  and  barons,  as  well  as  by  the 
king;  and  contains  passages,  which  imply 
that  the  crown  was  elective,  and  expressly 
declare,  that  both  he  and  his  father  exercised 
their  legislative  authority  by  advice  of  their 
baronage.  The  great  charter  is  also  in  the 
form  ofa  grant;  though  every  one  knows  it 
was  extorted  by  force  from  king  John.  *  Acts 
'  of  parliament,'  says  sir  Edward  Coke.  '  are 

*  many  times  in  tlie  form  of  charters  or  letters 

*  patent.'    lb.  pp.  359—362. 

"  From  this  review  of  our  history  under  the 
Norman  kings,  it  appears  that  the  great 
councils  had  nearly  the  same  functions  to 
perform,  which  hefong  to  parliament  at  pre- 
sent. In  conjunction  with  the  king,  tney 
possessed  the  supreme  legislative  power;  and 
even  in  matters  of  ecclesiastical  discipline, 
their  sanction  was  required  to  give  operation 
and  force  to  the  canons  of  the  cTer^.  In  dis- 
putes between  the  civil  and  ecclesiastical  au* 
thorities,  they  were  appealed  to  by  both  par- 
ties as  the  supreme  power  of  the  state.  Wnile 
they  maintained  the  rights  of  the  church,  and 
protected  the  interests  of  religion,  they  check- 
ed the  usurpations  of  the  Homan  see,  and 
were  considered  by  the  crown  as  the  chief 
bulwark  against  that  encroaching  power. 
They  were  a  court  of  appeal  from  inferior 
tribunals,  and  had,  in  certain  cases,  an  ori* 

Sinai  jurisdiction,  both  civil  and  criminal, 
linisters  of  state,  as  in  the  case  of  the  bishop 
of  Durham,  were  amenable  to  their  judg- 
ment; and  military  tenants  of  the  crown, 
when  accused  of  treason,  or  even  of  imperfect 
performance  of  their  feudal  services,  were 
compelled  to  appear  before  them,  and  answer 
for  tneir  conduct  In  questions  of  peace  and 
war;  in  acts  of  grace  as  well  as  of  justice;  in 
appointing  to  vacant  offices,  civil  and  eccle- 
siastical, their  opinion  was  asked,  and  their 
advice  followed  by  the  monarch.  They  were 
consulted  by  him  in  his  roost  domestic  con- 
cerns; in  his  own  marriage  and  that  of  his 
children,  and  even  in  the  a4iustment  of  pri- 
vate differences  among  the  members  of  his 
family.    Their  consent  was  necessary  fbr  the 
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in  consequence  of  its  connexion  with  the  con- 
tinent, and  the  continental  wars  which  it  has 
occasioned,  been  continually  loaded  with 
grievous  taxes,  no  man  can  dispute ;   and  I 

settlement  of  the  crown,  the  succession  to 
which,  in  that  age,  was  Imt  imperfectly  regu- 
lated by  the  principle  of  hereditary  descent. 
j5o  early  was  it  an  established  maxim  of  the 
English  constitution,  that  the  king  must  ad- 
minister his  jgovernment  with  the  advice  and 
consent  of  his  kingdom. 

"  According  to  this  view  of  our  ancient  cour 
stitutiou,  the  king  and  the  great  council  stood 
in  the  same  relation  to  each  oUier,  in  which 
the  king  and  the  two  houses  of  parliament, 
stand  at  present.  But  thoug^h  the  ^eat  coun- 
cil had  the  same  constitutional  rights  with 
our  present  parliament,  it  had  not  the  same 
means  of  enforcing  them.  The  crown  pos- 
sessed an  immense  landed  estate,  from  which 
it  derived  an  independent  revenue  sufficient 
to  defray  the  ordinary  charges  of  the  eovem- 
ment.  If  the  king  disregarded  the  aovice  of 
his  great  council,  there  was  no  remedy  to 
which  its  members  could  have  recourse,  ex- 
cept resistance.  He  was  bound  to  consult 
with  them  in  the  administration  of  his  go- 
vernment ;  but  when  he  chose  to  act  in  op- 
position to  their  opinion,  he  found  no  obstacle 
to  his  will,  unless  his  measures  were  such  as 
to  produce  an  armed  combination  against  him. 
TTie  distribution  of  justice  throughout  the 
kingdom  was  loose,  irregular,  and  arbitrary. 
Causes  were  tried  and  decided  in  a  hasty  and 
a  summary  manner  by  the  rude  and  illiterate 
suitors  of  the  courts.  Power  was  every  where 
the  substitute  for  right.  Men  of  all  ranks 
were  in  the  daily  habit  of  suffering  or  inflict- 
ing injustice  in  their  intercourse  with  one 
another,  and  were  therefore  indifferent  spec- 
tators of  solitary  acts  of  violence  or  oppression, 
when  exercised  by  their  sovereign.  The  king 
Slight  often  crush  or  niin  an  individual  baron, 
without  incurring  the  indignation,  or  exciting 
the  resistance  of  his  other  vassals.  It  was 
only  by  multiplied  provocations  that  he  would 
rouse  a  general  or  effective  opposition  to  his 
authority.  It  is  in  this  way  we  are  to  explain 
the  many  arbitrary  acts  of  our  Norman  kings, 
which  passed  without  punishment  or  animad- 
version, and  which  nave  since  been  used 
hy  prerogative  writers  as  precedents  and  ar- 
sumcpts  for  slavery.  It  was  at  intervals  only 
that  the  great  council  exerted  its  power  to 
check  these  tyrannical  excesses  of  the  king 
%X)d  his  ministers.^'    lb.  pp.  363,  364. 

**  But,  notwithstanding  the  enactment  of 
Magna  Cbarta,  and  the  growing  poverty  of 
the  crown,  through  the  heedless  though  for- 
tunate dilapidation  of  its  demesnes,  the  inde- 
pendent revenue  of  the  king  was  still  consi- 
derable; and  it  was  only  when  reduced  to 
diffiailties,  by  his  extravagance,  or  by  the  ex- 
pense of  his  continental  wars,  that  he  was 
compelled  to  have  recourse  to  his  great  coun- 
cil or  parliament,  as  it  now  began  to  be  called^ 


appeal  to  your  justice,  whether  this  subject 
has  not  been,  for  years  together,  the  constant 
topic  of  unreproved  declination  aod  gnim* 
blmg. 

for  relief  in  his  necessities:  and  it  was  oa 
such  occasions  only,  that  these  assembliea 
were  able  to  exert  with  effect  their  constitu- 
tional rights,  without  appealing,  like  their 
ancestors,  to  the  sword.  Innumerable  con* 
trivances  were  devised  by  the  crown  to  escape 
from  this  control ;  but,  wough  the  vigilance 
of  parliament  sometimes  slumbered,  its  su- 
preme authority  was  never  questioned,  till  an 
unhappy  race  mounted  the  throne,  whose 
vain  pretensions  led  to  that  memorable  civil 
war,  which  levelled  the  pride  of  prerogative 
before  the  majesty  of  the  people. 

*'  The  reign  of  the  Tudors  is  commonly  and 
justly  supposed  to  be  the  period  when  the 
power  of  the  crown  in  England  had  attained 
Its  highest  point  of  elevation.  Let  us  hear 
what  was  said  at  the  time,  of  parliament,  by 
sir  Thomas  Smith,  minister  of^state,  and  am- 
bassador under  Henry  8th.  and  his  children. 

*  The  most  high  and  absolute  power  of  the 
'  realme  of  Englande,'  says  he, '  consisteth  in 
'  the  parliament. — All  that  ever  the  people  of 
'  Rome  might  do,  either  in  comitiU  ceniuriaiig 
'  or  trihutisy  the  same  may  be  done  by  the 
'  parliament  of  Englande,  which  representetb 

*  and  hath  the  power  of  the  whole  realme* 
'both  the  head  and  the  bodie.'"— JEA'n. 
Review,  vol.  xxvi.  pp.  366, 367. 

"  The  whole  of  parliamentary  business," 
says  lord  chancellor  West,  in  his  Enquiry  into 
the  origin  and  manner  of  creating  peetBL 
"  may  be  reduced  under  .the  two  genenf 
heads  of  advice  and  conserU ;  so  far  as  the 
consent  of  the  baroru  was  wanting  to  any 
proposition  that  might  be  made  unto  them, 
their  presence  in  parliament,  and  significa- 
tion ot  their  assent,  was  absolutely  necessary 
to  enable  the  king  to  do  some  act  which  by 
law  could  not  be  done  without  their  consent. 
And  as  to  the  matter  of  advice,  their  attend- 
ance is  to  be  considered  onlv  as  a  feudal  ser- 
vice, which  by  the  tenure  of  their  lands,  and 
the  oath  of  homage  they  had  taken,  they 
were  obliged  to  pay  unto  the  king  as  to  th^ 
superior  lord  of  their  Jiefs,  For  it  was  a 
notion  common  to  all  tne  Gothic  nationsr 
that  their  kings  had  no  right  to  any  duties  or 
services  whatsoever,  but  what  were  purelr 
feudal.  Nor  did  any  man  think  himself 
obliged  to  the  performance  of  any  further 
service,  than  was  annexed  to  the  tenure  of 
his  lands.  And  therefore  as  to  all  other 
things  that  were  extrorfeudaly  the  particular 
consent  of  the  parties,  who  were  to  perfoim 
them  either  in  person  or  by  thdr  representa- 
tives was  absolutely  requisite.  Now  it  is 
absurd  to  suppose  Uiat  the  conqueror's  native 
Normans,  and  much  more  so  that  the  foreigneis, 
who  were  no  inconsiderable  part  of  bis  army, 
flushed  with  the  merit  of  conauering  a  king? 
dom  for  their  general^  woula  sufior  them? 
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As  to  wbat  be  says  with  regard  to  there 
hard^  existing  such  a  thing  as  regular  law^ 
he  speaks  in  the  alntract  of  the  complexiW  of 
our  system ; — he  does  not  arraign  the  admi- 
nistration of  justice  ta  its  /practice.*— But  with 

selves  to  be  worse  used  in  Englandy  than  they 
had  been  in  their  own  country.  That  prince 
therefore  (who  was  not  likely  to  abate  any 
thing  of  his  just  prerogative),  never  pretended 
to  any  thing  from  his  followers  that  was  not 
founded  upon  the  known  principles  of  the 
ibudal  law,  as  appears  by  the  laws  which  he 
enacted ;  '  Volumus  etiam  ac  firmiter  praeci- 

*  pimus,  ut  omnes  liberi  homines  totius  mon- 
^archise  regni  nostri  prxdicti  habeant  et 
^  teneant  terras  suas  et  possessiones  suas  ben^ 
^  et  in  pace  libera  ab  omni  exactione  imusti 
'  et  ab  omni  tallagio,  ita  qu6d  nihil  ab  eis 
'  exigatur  vel  capiatur  nisi  servitium  suum 

*  liberura  quod  de  jure  nobis  facere  debent  et 

*  facere  tenentur,  et  prout  statutum  est  eis  et 
^  illis  a  nob^s  datum  et  concessum,  jure  here- 
^ditario  in  perpetuum  per  commune  conci- 
'  Hum  totius  T^ni  nostri.'  Enquiry,  ^c,  p,  7, 
'Edit,  of  1782. 

**  When  no  prince  in  Europe  had  as  yet 
imagined  that  he  had  a  right  to  rule  in  all 
things  without  a  parliament  or  assembly  of 
estates ;  provided  the  consent  of  the  persons, 
who  were  either  to  pay  or  perform  any  thing 
€stra-^feudal  was  bona  fide  applied  fur  and  ob- 
tained, they  were  not  over  solicitous  concern^- 
isg  the  manner  in  which  it  was  applied  for 
and  obtained.  But  as  the  people  grew  jealous* 
of  the  crown's  designing  to  impose  contribu- 
tions, &c.  without  their  consent,  these  (other- 
wise) formalities  were  thought  necessary  to 
be  regulated  and  fixed.  I' or  certainly  such 
things  have  been  formerly  done  by  each 
House  in  parliament,  and  that  without  any 
complaint,  which  if  they  were  now  to  happen, 
would  be  universally  condemned  as  unparlia- 
mentary and  illegal.  Both  Lords  and  Com- 
TDons  have  separately  and  by  themselves 
nven  aids  and  subsidies  unto  the  crown ;  as 
ror  instance,  in  13  £d.  3,  the  Lords  granted 
to  the  king  the  tythe  of  all  the  com,  &c. 
growing  upon  their  demesnes ;  the  Commons 
at  the  same  time  granting  nothing,  nor  any- 
wise concerning  themselves,  with  what  the 
Lords  thought  fit  to  grant  out  of  their  own 
estates.  At  other  times  the  knights  of  shires 
separating  themselves,  as  it  were,  from  the 
rest  of  the  Commons,  and  uniting  themselves 
to  the  Lords,  have  granted  a  subsidy,  and  the 
pepresentatives  of  cities  and  boroughs  have 
likewise,  separately  by  themselves,  granted 
the  subsidies  to  the  crown,  as  appean  by  a 
writ  for  the  collection  of  a  subsioy  in  24  £d. 
1,  '  Rex,&c.  Cum  Comites,  Barones,  Milites, 
^  &c.  nobis,  &c.  fecerunt  undecimam  de  om* 
^nibus  bonis  suis  mobilibus.  £t  cives  et 
^  Burgenses,  &c.  septimam  de  omnibus  bonis 

*  suis  mobilibuSy  &c.'  nobis  curialiter  conces- 
^serint,&c.' 

'^  Sut  further,  when  any  affair  happened 


regard  io  criticisms  and  strictures  on  the  ge- 
neral system  of  our  government,  it  has  been 
echoed  over  and  over  aeain  by  various 
authors ;  and  even  from  uie  pulpits  of  our 
country.— I  have  in  court  a  sermon  written 

which  was  not  universal,  but  affected  oply 
particular  persons,  it  was  common  for  them 
only  to  be  summoned.  Hence  is  it,  that  we 
see  among  the  rolls  several  writs  to  this  pur- 
pose, as,  e.  g.  Summonitiones  ad  colloquium^  de 
veniendo  ad  consilium,  SfC.  Which,  though 
they  have  sometimes  been  mistaken  for  par- 
liamentary writs,  are  yet  nothing  but  sum- 
mons of  particular  persons  to  consult,  and  to 
contribute  towards  the  expense  of  an  affair, 
in  which  they  only  (or  at  least  chiefly)  were 
concerned.  As  in  35  £d.  3,  there  is  a  writ 
directed  to  Humphrey  earl  of  Northampton 
(which  Dugdale  nowever  has  printed  in  his 
collection  of  writs  of  summons  to  parlia- 
ment), wherein,  after  reciting  the  confusion 
the  affairs  of  Ireland  were  in,  and  that  he  and 
several  other  English  lords  had  large  posses- 
sions in  that  kingdom,  and  were  therefore 
more  particularly  ooliged  to  the  defence  of  it, 
it  follows '  Volumus  vobiscum  et  cum  ahis  de 
'  eodem  regno  (Anglis  scilicet)  terras  in  di<^ 
'  terrft  habentibus  colloqium  habere  et  trac- 
'  tatum  vobis  in  fide  et  Heeancift,  &c.  Man- 
'  damns,  &c.'  But  that  Uie  reader  may  fully 
see,  how  strictly  the  principle  of  no  persons 
being  to  be  taxed  without  tneir  own  consent 
was  observed,  he  must  know,  that  upon  the 
same  occasion  writs  were  likewise  airected 
even  to  the  ladies,  who  were  proprietors  of 
land  in  Ireland,  commanding  them  to  send 
their  proper  attorneys,  to  consult  and  consent 
to  what  should  be  judged  necessary  to  be 
done,  in  relation  to  that  affair,  'Rex,  &c, 

*  Marix  comitissae  Norfolc.  salutem,  &c. 
'  Vobis  in  fide  et  ligeancift,  &c.  mandamus 
'  quod — aliquem  velaliquosde  quibusconfida- 
'  tis  apud  Westmon.  mittatis — ad  loquendum 
'  nobiscum — super  dictis  negotiis — et  ad  fa- 
'  ciendum  et  consentiendum  nomine  vestro, 
'  super  hoc  quod  ibidem  contigerit  ordinari/ 
If  tnis  equity  was  therefore  observed  with 
respect  to  pjrticular  persons,  it  is  no  wonder 
that  it  was  always  thought  necessary,  as  weU 
as  reasonable,  to  consult  the  whole  kingdom 
in  parliament,  upon  all  affairs  and  demands, 
which  were  extra^feudal,  and  of  a  general  con- 
cern. And  therefore  that  ^eat  kmg,  £d.  Ist, 
was  so  sensible  of  the  justice  of  this  way  of 
proceeding,  that  he  inserted  in  his  writs  of 
summons  to  parliamenL  as  a  first  principle  of 
law,  and  as  his  reason  for  summoning  p^urlia- 
ments,  That  in  every  affair  which  related  to  the 
whole  kingdom,  the  consent  of  the  whole  king- 
dom ought  to  he  required.  The  words  are  so 
noble,  that  I  may  oe  forgiven  if  I  transcribe 
them.  '  Rex,  &c.  Sicut  lex  justissiraa,  pro- 
'  vid&  circumspectione  sacrorum  principum 
'  stabilita,  hortatur,  ut  quod  omnes  tansit  ah 
^  omnibus  approbetur,  sic  et  innuit  evident^ 

*  ut  communibus  periculis  per  remedia  pro« 
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during  the  American  war,  bv  a  person  of  great 
eloquence  and  piety,  in  which  he  looks  for- 
wara  to  an  exemption  from  the  intolerable 
grievances  of  our  old  legal  system  in  the 
mfiint  establishment  of  the  new  world. 

*  visa  communitfer  obvietur."  West's  Enquiry, 
&c.  pp.  8,  et  seq. :  See  also  pp.  80  et  seq.  of 
fhe  same  treatise. 

**  Bracton  and  Fortesdie^  the  twd  most 
learned,  and  almost  the  only  learned  of  the 
ancient  lawyers^  are  both  express,  not  only 
to  our  free  and  hmited  government  but  they 
deduce  the  original  of  civil  power  from  the 
people.''  Doctor  Warburton  to  Mr.  Hurd, 
August  Slst,  1755.  Letters  from  a  late  emi- 
nent Prelate  to  one  of  his  Friends,  p.  198, 2nd 
edition. 

^  Htune  has  outdone  himself  in  this  new 
history,  in  showing  his  contempt  of  religion. 
This  is  one  of  those  proof  charges  which  Ar- 
buthnot  speaks  of  in  his  treatise  of  political- 
fvtfif ,  to  try  how  much  the  public  will  bear. 
If  his  history  be  well  received,  I  shall  con- 
clude that  tiiere  is  even  an  end  of  all  pretence 
to  religion.  But  I  should  think  it  will  not : 
because  I  fancy  the  good  reception  of  Ro- 
bertson's proceeded  from  the  decency  of  it. — 
Hume  carries  on  his  system  here,  to  prove 
%e  had  no  constitution  till  the  struggles  with 
jfames  and  Charles  procured  us  one.  And  he 
has  contrived  an  effectual  way  to  support  his 
a^rstem,  by  beginning  the  History  or  England 
with  Henry  7tn,  9nd  shutting  out  all  that  pre- 
cede!, by  assuring  his  reader  that  the  earlier 
ikistoiy  IS  worth  no  one's  while  to  inquire 
after.''  Warburton  to  Hurd,  Letter  cxxvii, 
March  dd,  1759. 

"  They  that  found  absolute  inonarchy  upon 
the  tiUe  of  the  sword,  make  their  heroes,  who 
are  the  founders  of  such  monarchies,  arrant 
drawcansirs,  and  forget  they  had  any  officers 
and  soldiers  that  fought  on  their  side  in  the 
battles  they  won,  or  assisted  them  in  the  sub- 
duing, or  shared  in  possessing,  the  countries 
they  mastered.  We  are  told  by  some,  that 
the  English  monarchy  is  founded  in  the  Nor- 
man conquest,  and  that  our  p|tnces  have 
thereby  a  title  to  absolute  dominion :  which 
if  it  were  true  fas  by  the  history  it  appears 
&themnse),  and  tnat  William  had  a  right  to 
make  war  on  this  island;  yet  his  dominion 
by  conquest  could  reach  no  farther  than  to 
the  Siucons  and  Britons  that  were  then  inha- 
bitants of  this  country.  The  Normans  that 
Gtme  wiUi  him,  and  helped  to  conquer,  and 
all  descended  from  them,  are  freemen,  and 
no  subjects  by  conquest,  let  that  give  what 
dominion  it  will.  And  if  I^  or  any  w>dj  else, 
shall  claim  freedom,  as  derived  from  them,  it 
will  be  very  hard  to  prove  the  contrary :  and 
it  is  plain,  the  law,  tnat  has  made  no  distinc- 
tion oetween  the  one  and  the  other,  intends 
not  tiiere  should  be  any  difference  in  their 
freedom  or  privileges."  Locke  on  Civil  Go- 
Temment,  ch.  Id,  s.  17T.  Works,  voL  5, 
p.  445,  8vo.  ed.  of  1801. 


**  It  may  be  in  the  purposes  of  Providence, 
on  yon  western  shores,  to  raise  the  bulwark 
of  a  purer  reformation  than  ever  Britain 
patronized;    to  found   a  less  burthcnsome, 

more  auspicious,   stable,   and  incorruptible 

■  -  -----  , 

*'  The  manner  of  obtaining  these  charters^ 
[Magna  Charta  and  the  Charta  de  ForestA], 
and  the  ri^ht  the  people  have  to  the  liber- 
ties contained  in  them,  have  been  the  subject 
of  much  controversy  between  the  favourers  of 
artMtraiy  power  and  the  assertors  of  freedom : 
the  one  contending  that  they  were  Uie  fruits 
of  rebellion,  extorted  by  force  and  fraod,  from 
a  prince  unable  to  resist,  and  therefore  revo- 
cable by  him  or  his  successors ;  and  the  oUiers, 
that  they  were  the  ancient  privileges  of  the 
nation,  which  John  had,  contrary  to  his  coro- 
nation oath,  invaded,  and  which  they  ihere^ 
fore,  had  a  right  to  reclaim  by  arms.  That 
they  were  obtained  by  force  is  undoubted,  and 
that  John  and  many  of  his  successors  looked 
upon  them,  therefore,  as  of  no  validity,  is  a9» 
clear,  even  from  the  argument  lord  Coke 
brings  for  their  great  weight,  their  being  con- 
firmed above  twenty  times  by  act  of  parlia* 
ment.  To  what  purpose  so  many  confirma* 
tions,  if  the  kings  had  not  thoujght  them  in- 
valid, and  had  not,  on  occasions,  broken 
through  them  ?  and  were  it  as  clear  that  they 
were  not  the  ancient  rights  of  the  people,  it 
must  be  owned  they  were  extorted  by  rebel- 
lion. But  that  they  were  no  other  than  con* 
firmations,  appears  very  plainly  from  the  short 
detail  I  have  heretofore  given  of  the  consti- 
tution and  spirit  of  the  monarchy  of  the  Saxons 
and  all  other  northern  nations."  Sullivan's 
Lectures,  p.  340,  4to.  1776. 

I  do  not  find  in  the  recent  editions  of 
Hume's  Essays,  the  passage  cited  in  the  text 
by  Mr.  Erskine.  In  the  Essay,  however^ 
called  Politics  a  Science  p.«29,  ISmo  edit  of 
1741,  will  be  found  a  sentence  expressing 
the  same  sentiment  in  nearly  the  same  words. 

The  opinions  promulgated  by  Mr.  Hume, 
in  his  History  of  England,  respecting  the  na- 
ture of  our  constitution  antecedent  to  the 
seventeenth  century,  have  been  examined 
and  criticized  with  much  learning,  acutencss^ 
and  abiliw  by  professor  Millar  in  the  ooa- 
cluding  chapter  of  his  "  Historical  View  of 
the  English  Government  fi^om  the  SetUemenf 
of  the  Saxons  in  Britain  to  the  Acces^on  of 
the  HoQse  of  Stewart." 

To  the  authorities  already  cited,  it  may  not 
be  amiss  to  add  the  sentiments  of  Edmundi 
Burke : 

"  Our  oldest  reformation,"  says  he, "  is  that 
of  M^na  Charta.  You  will  see  that  m  £d^ 
ward  Coke,  that  great  oracle  of  our  law,  and 
indeed  all  the  great  men  who  follow  him,  to 
Blackstone  [See  Blackstone's  Magna  Charta, 
printed  at  Oxford  1759],  are  industrious  to 
prove  the  pedigree  of  our  liberties.  They  en- 
deavour to  prove,  that  the  ancient  charfcert-* 
the  Magna  Charta  of  king  John,  was  ron* 
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govermnent  than  ever  Britain  has  enjoyed; 
and  to  est^blbh  there  a  system  of  law  more 
just  and  simple  in  its  pnnciples,  less  intri- 
cate,  dubious,  and  dilatoi^  in  its  proceedings, 
more  jpild  and  equitable  in  its  sanctions, 
more  easy  and  more  certsun  in  its  execution ; 
wherein  no  man  can  err  through  iterance  of 
what  concerns  him,  or  want  justice  through 
poverty  or  weakness,  or  escape  it  by  legal 
artifice,  or  civil  privileges,  or  interposmg 
power;  wherein  the  rule  of  conduct  shall  not 
De  hidden  or  disguised  in  the  language  of 
principles  and  customs  that  died  with  the 
Daiiwrism  which  gave  them  birth ;  wherein 
hasty  formulas  shall  not  dissipate  the  reve- 
rence that  is  due  to  the  tribunals  and  trans- 
actions of  justice ;  wherein  obsolete  prescripts 
shall  not  pervert,  nor  entangle,  nor  impede 
the  administration  of  it,  nor  m  any  instance 
expose  it  to  derision  or  to  disregard ;  wherein 
misrepresentation  shall  have  no  share  in 
deciding  upon  right  and  truth;  and  under 
iivhich  no  man  shall  grow  great  by  the  wages 
of  chicanery,  or  thrive  by  tne  quarrels  that  are 
ruinous  to  nis  employers." 

This  is  ten  times  stronger  than  Mr.  Paine ; 
but  who  ever  thought  of  prosecuting  Mr. 
Cappe?* 

In  various  other  instances  ;^ou  will  find 
defects  in  our  jurisprudence  pointed  out  and 
lamented,  and  not  seldom  by  persons  called 
upon  by  their  situations  to  dehver  the  law  in 
the  seatof  qiagistracy :  therefore,  the  author's 
general  observation  does  not  appear  to  be 
thai  species  of  attack  upon  the  magistracy  of 
the  couqtry,  as  to  fall  within  the  c^ription 
of  a  libel. 

With  respect  to  the  two  Houses  of  Parlia* 
menty  I  believe  I  shall  be  able  to  show  you 
that  the  very  person  who  introduced  this 
controversy,  and  who  certainly  is  considered 
by  those  who  now  administer  the  govern- 
ment, as  a  man  usefully  devoted  to-maintain 
the  constitution  of  the  country  in  the  present 
crisis,  has  himself  made  remarks  upon  the^e 
assemblies,  that  upon  comparison  you  will 

Dected  with  another  positive  charter  from 
Henry  1  st,  and  that  botn  the  one  and  the  other 
were  nothing  more  than  a  reaffimiauce  of  the 
atni  more  ancient  standing  law  of  the  king- 
dom. In  the  matter  of  fact,  for  the  greater 
part,  these  authors  appear  to  be  in  the  right ; 
perhaps  not  always :  but  if  the  lawyers  mis- 
take in  some  particulars,  it  proves  my  posi- 
tion still  the  more  strongly;  because  it  de- 
monstrates the  powerful  prepossession  to- 
wards antiquity,  with  which  the  minds  of  all 
our  kwycjs  and  legislators,  and  of  all  the 
people  whom  they  wish  to  influence,  have 
Deen  alwajs  filled;  and  the  stationary  po- 
licy of  this  kingdom  in  considering  their 
most  sacred  rights  and  franchises  as  an  tn- 
fteritance.*^  Reflections  on  the  French  Re- 
volution. 

*  A  late  eminent  and  pious  minister  at 
York.    EnkineU  Sp^cch€9> 


think  more  severe  than  those  which  are  the 
subject  of  the  attomey-generaPs  animadver* 
sion.    The  passage  in  Mr.  Paine  runs  thus : 

"  With  respect  to  the  two  Houta,  of  which 
the  English  parliament  is  composed,  they 
appear  to  be  effectually  influenced  into  one, 
and,  as  a  legislature,  to  have  no  temper  of  its 
own.  The  minister,  whoever  he  at  any  time 
mav  be,  touches  it  as  with  an  opium  veand, 
and  it  sleeps  obedience. 

"  But  if^  we  look  at  the  distinct  abilities  of 
the  two  Houses,  the  difference  will  appear  so 
great,  as  to  show  the  inconsistency  of  placing 
power  where  there  can  be  no  ceiitaintv  of  tiie 
judgment  to  use  it.  Wretched  as  tne  state 
of  representation  is  in  England,  it  is  manhood 
compared  with  what  is  called  the  House  of 
Loras ;  and  so  little  is  this  nicknamed  House 
regarded,  that  the  people  scarcely  inquire  at 
any  time  what  it  is  doing.  It  appears  also  to 
be  most  under  influence,  and  the  furtli^st 
removed  from  the  general  interest  of  the 
nation.'' 

The  conclusion  of  the  sentence,  and  which 
was  meant  by  Paine  as  evidence  of  the  pre- 
vious assertion,  the  attorney-general  nas 
ommitted  in  the  information,  and  in  his 
speech ;  it  is  this :  "  In  the  debate  on  engag- 
ing in  the  Russian  and  Turkish  war,  the  ma- 
jority in  the  House  of  Peers  in  favour  of  it 
was  upwards  of  ninety,  when  in  the  other 
House,  which  is  more  than  double  its  num- 
bers, the  majority  was  sixty-three." 

The  terms,  however,  in  which  Mr,  Burk^ 
speaks  of  the  House  of^  Lords,  are  still  more 
expressive.  '*  It  is  something  more  than  a 
century  ago,  since  we  voted  that  body  useless. 
-~Thev  have  now  voted  themselves  so,  and 
the  whole  hope  of  reformation  is  cast  upk>a 
us,^  *  (tpeaking  cf  the  Home  of  CommonsJ. 
This  sentiment  Mr.  Burke  not  only  expressed 
in  his  place  in  parliament,  where  no  roan  can 
call  him  to  an  account;  but  it  has  been  since 
repeatedly  printed  amongst  his  works^In- 
deed  his  opinion  of  aoTji  the  Houses  of 
Parliament,  which  I  am  about  to  read  to 
you,  was  originally  nublished  as  a  seoarate 
pamphlet,  and  appuea  to  the  settled  habitual 
abuses  of  these  high  assemblies.  Remember, 
I  do  not  use  them  as  argumenta  ad  komituwu 
or  ad  invidiam  against  the  author;  for  if  I 
did,  it  could  be  no  defence  of  Mr.  Paine^ — t 
use  them  as  liigh  authority ;  the  work  f  hav- 
ing been' the  just  foundation  of  substantial 
axid  lasting  reputation. — ^Would  to  God  that 
any  part  of  it  were  capable  of  being  denied  or 
doubted ! 

*'  Against  the  being  of  parliament  I  am 
satisfi^  no  designs  have  ever  been  enter- 
tained since  the  Revolution.  Every  one  must 
perceive  that  it  is  strongly  the  interest  of  the 
court  to  have  some  second  cause  interposed 
between  the  ministers  an4  the  people. — ^The 

•  See  New  Pari.  Hist.  Vol.  XXI.  p.  70. 
t  Burke's  Thoughts  on  the  Cause  of  the 
present  Discontents,  published  in  1775« 


463] 


SS  GEORGE  ni. 


Trial  qf  Thomas  Paine 


[46^ 


gentlemeo  of  the  House  of  Commons  have  an 
interest  equally  strong,  in  sustaining  the  part 
of  that  intermediate  cause.  However  tney 
may  hire  out  the  usufruct  of  their  voices,  they 
never  will  part  M'itli  the  fee  and  inheritance. 
Accordingly  those  who  have  heen  of  the  most 
known  devotion  to  the  will  and  pleasure  of  a 
court,  have  at  the  same  time  heen  most  for- 
ward in  asserting  a  high  authority  in  the 
House  of  Commons.  lV?ten  they  knew  who 
were  to  use  thai  authority^  and  how  it  was  to  be 
employed f  they  thought  it  yiever  could  he  carried 
teojar.  It  must  be  always  the  wish  of  an 
unconstitutional  statesman,  that  a  House  of 
Commons,  who  are  entirely  dependent  upon 
him,  should  have  every  right  of  the  people  de^ 
pendent  upon  their  pleasure.     It  was  soon 

BISCOVERCD  THAT  THE  FORMS  OF  A  FREE 
AND  THE  ENDS  OF  AN  ARBITRARY  GOVERN- 
MENT, WERE  THINGS  NOT  ALTOGETHER  IN- 
COMPATIBLE. 

**Thc  power  of  the  crown,  almost  dead 
and  rotten  as  prerogative,  has  grown  up  anew, 
with  much  more  strength  and  far  less  odium, 
under  the  name  of  influence.  An  influence, 
which  operated  without  noise  and  without 
violence, — an  influence  which  converted  the 
very  antagonist  into  the  .instrument  of 
power, — which  contained  in  itself  a  perpe- 
tual principle  of  growth  and  renovation; 
and  which  the  distresses  and  the  prosperity 
©f  the  country  equally  tended  to  augment, — 
was  an  admirable  substitute  for  a  prerogative, 
that,  being  only  the  offspring  of^  antiquated 
prejudices,  had  mouldecl  into  its  original 
stamina  irresistible  principles  of  decay  and 
dissolution.  The  ignorance  of  the  people  is  a 
bottom  but  for  a  temporary  system ;  the  in- 
terest of  active  men  in  the  state  is  a  founda- 
tion perpetual  and  infallible."  * 

Mr.  Burke,  therefore,  in  page  66,  speaking 
of  the  same  court  party,  says: 

"  Parliament  was  indeed  the  great  object 
of  all  these  politics,  the  end  at  which  they 
aimed,  as  well  as  the  instrument  by  which 
they  were  to  operate."t 

And  pursuing  the  subject  in  page  70,  pro- 
ceeds as  follows : 

"  They  who  will  not  conform  their  conduct 
to  the  public  good,  and  cannot  support  it  by 
the  prerogative  of  the  crown,  have  adopted  a 
new  plan.  They  have  totally  abandoned  the 
shattered  and  old-fashioned  fortress  of  prero- 
gative, and  made  a  lodgment  in  the  strong-  ! 
hold  of  parliament  itselK  If  they  have  any  ! 
evil  design  to  which  there  is  no  ortlinary  legal 
power  commensurate,  they  bring  it  into  par- 
liament. In  parliament  the  whole  is  executed 
fnum  the  beginning  to  the  end.  In  parliament 
the  power  of  obtaining  their  object  is  absolute  ; 
and  the  safety  in  the  proceeding  perfect ;  no 
rules  to  confine^  no  after- reckonings  to  terrify. 
Parliament  cannot  with  any  great  propriety 
punish  others  for  things  in  which  they  theiu- 

♦  Burke's  Works,  Voi.«.  p.  2$9,  cd.  of  1808. 
t  Ibid.  p.  280. 


Selves  have  been  .accomplices.  Thus  the 
control  of  parliament  upon  the"  executoiy 
power  is  lost;  because  parliament  is  made  ta 
partake  in  every  considerable  act  of  govern- 
ment. Impeachment y  that  great  guardian  of 
the  purity  of  the  constitution,  is  in  danger  of 
being  lost  even  to  the  idea  of  it.*** 

"  Until  this  time,  the  opinion  of  the  people, 
through  the  power  of  an  assembly,  still  in 
some  sort  popular,  led  to  the  greatest  honours 
and  emoluments  in  the  gift  of  the  crown. 
Now  the  principle  is  reversed  ;  and  the  favour 
of  the  court  is  the  only  sure  way  of  obtaining 
and  holding  those  honours  which  ought  to 

be    IN    THE    disposal    of   the    PE0PLE/*f 

Mr.  Burke,  in  page  100,  observes  with 
great  truth,  that  the  mischiefs  he  complained 
of,  did  not  at  ail  arise  from  the  monarchy, 
but  from  the  parliament,  and  that  it  was  the 
duty  of  the  people  to  look  to  it  He  says, 
"  Tnc  distempers  of  monarchy  were  the  great 
subjects  of  apprehension  ancl  redress,  in  the 
last  century ;  in  this,  the  distempers  of  parlia- 
ment." 

Not  the  distempers  of  parliament  in  this 
year  or  the  last,  but  in  this  century,  i.  e.  its 
settled  habitual  distemper.  '*  It  is  not  in  par- 
liament alone  that  the  remedy  for  parliamen- 
tary disorders  can  be  completed :  hardly  in- 
deed can  it  begin  there.  Until  a  confidence 
in  government  is  re-established,  the  people 
ought  to  be  excited  to  a  more  strict  and  de- 
tailed attention  to  the  conduct  of  their  repre- 
sentatives. Standards  for  judging  more  sys- 
tematically upon  their  conduct  ought  to  be 
settled  in  the  meetings  of  counties  and  corpo- 
rations. Frequent  and  correct  lists  of  the 
voters  in  all  important  questions  ought  to  be. 
procured. 

**  By  such  means  something  may  be  done. 
By  such  means  it  may  appear  who  those  are,, 
that,  by  an  indiscrimmate  support  of  all  ad- 
ministrations, have  totally  banished  all  integ- 
rity and  confidence  out  of  public  proceedings;^ 
have  confounded  the  best  men  with  flic 
worst ;  and  weakened  and  dissolved,  instead 
of  strengthening  and  compacting,  the  general 
frame  of  government."J 

I  wish  It  were  possible  to  read  the  whole  of 
this  most  important  volume — but  the  conse-. 
quences  of  these  truths  contained  in  it  were 
all  eloquently  summed  up  by  the  author  in 
his  speech  upon  the  reform  of  the  household. 

"  But  what  I  confess  was  uppermost  with 
me,  what  I  bent  the  whole  force  of  my  mind 
to,  was  the  reduction  of  that  coriupt  influence 
which  is  itself  the  pereimial  spring  of  all  pro- 
digality, and  of  all  disorder;  which  loads  us, 
more  than  millions  of  debt;  which  takes 
away  vigour  from  our  arms,  wisdom  from  our 
councils,  and  every  shadow  of  authority  and 
credit  from  the  most  venerable  p^irts  of  our 
constitution.'*§ 

•  Burke's  Works,  vol.  2.  p.  291, 8vo.  180ff. 
f  Ibid.  p.  29fi,         t  Barke,  uSsup,  p.  3^5... 
§  See  New  Pari.  Hist.  Vol.  XXf.  p.  «. 
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Tbe  same  itDportent  truths  were  held  out 
to  the  whole  public,  upon  a  still  later  occa- 
sMB,  by  the  person  now  at  the  head  of  his 
iiiaje8ty*s  councils;  and  so  high  (as  it  ap- 
pears) m  the  confidence  of  the  nation.*  He, 
not  in  the  abUract,  like  the  author  before 
you,  but  upon  the  ipur  of  the  occasion^  and  in 
the  teeth  of  what  had  l>een  just  declared  in 
the  House  of  Commons,  came  to,  and  acted 
upon  resolutions  which  are  contained  in  this 
bookf — ^resolutions  pointed  to  the  purification 
of  a  parliament,  dangerously  corrupted  into 
the  very  state  described  by  Mr.  Paine.  Re- 
member here,  too,  that  I  impute  no  censur- 
able conduct  to  Mr.  Pitt. — It  was  tlie  most 
briOiant  passage  in  his  life,  and  I  should  have 
thought  his  li&  a  better  one,  if  he  had  con- 
tinued uniform  in  the  support  of  opinions, 
which  it  is  said  he  has  not  changed,  and 
which  certainly  have  had  nothing  to  change 
them. — But  at  all  events,  I  have  a  ri^ht  to 
make  use  of  the  authority  of  his  spfendid 
talmts  and  high  situation,  not  merely  to  pro- 
tect the  defendant,  but  the  public,  by  resisting 
the  precedent,  that  what  one  man  may  do  in 
Ennand  with  approbation  and  glory,  shall 
coiniuct  another  man  to  a  pillory  or  a  prison. 

The  abuses  ^inted  out  by  the  man  before 
you,  led  that  nght  hon.  gentleman  to  asso- 
ciate with^  many  others  of  high  rank,  under 
the  banners  of  the  duke  of  Richmond,  whose 
name  stamds  at  the  head  of  the  list,  and  to 
pass  various  public  resolutions,  concerning 
the  absolute  necessity  of  purifying  the  House 
of  Commons;  and  we  collect  the  plan  from  a 
preamble  entered  in  the  book :  "  Whereas 
the  life,  liberty,  and  property  of  every  man  is 
or  may  be  affected  by  ine  law  of  the  land  in 
which  he  lives,  and  every  man  is  bound  to 
pay  obedience  to  the  same : 

<<  And  whereas,  by  the  constitution  of  this 
kingdom,  the  right  of  making  laws  is  vested 
in  Uiree  estates,  of  King,  Lords,  and  Com- 
mons, in  parliament  assembled,  and  the  con- 
sent of  all  the  three  said  estates,  comprehend- 
mg  the  whole  community  is  necessary  to  msdce 
laws  to  bind  the  whole  community;  and 
whereas  the  House  of  Commons  represents 
all  the  Commons  of  the  realm,  and  the  con- 
sent of  the  House  of  Commons  binds  the  con- 
sent of  all  the  Commons  of  the  realm,  and 
in  all  cases  on  which  the  legislature  is  com- 
petent to  decide : 

**  And  whereas  no  man  is,  or  can  be  actually 
represented  who  hath  not  a  vote  in  the  elec- 
tion of  his  representative : 

^  And  whereas  it  is  the  right  of  every  com- 
moner of  this  realm  0nfants,  persons  of  in- 
sane mind,  and  crimmals  incapacitated  by 
law^  only  excepted)  to  have  a  vote  in  the 
election  of  the  representative  who  is  to  give 
his  consent  to  the  making  of  laws  by  which 
he  is  to  be  bound : 

*^  And  whereas  the  number  of  persons  who 

II  » 

*  Mr.  Pitt. 

t  Mr.  Erskine  took  up  a  book. 
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are  suffered  to  vote  for  electing  the''  mei^ 
bers  of  the  House  of  Commons,  do  not  at  tius 
time  amount  to  one-sixth  part  of  the  whole 
Commons  of  this  realm,  whereby  far  the 
greater  part  of  the  said  Commons  are  deprived 
of  their  right  to  elect  their  representatives ; 
and  the  consent  of  the  majority  of  the  whole 
community  to  the  passing  of  laws,  is  given  by 
persons  whom  they  have  not  delected  for 
such  purposes;  and  to  which  the  said  majo^ 
rity  have  not  in  fact  consented  by  themselves 
or  by  their  representatives : 

"  And  whereas  the  state  of  election  of  menw 
bers  of  the  House  of  Commons,  hath  in  ^n>* 
cess  of  time  so  grossly  deviated  from  its  sim- 
ple and  natural  principle  of  representatioo 
and  equality,  that  m  several  places  the  mem- 
bers are  returned  by  the  property  of  one  man; 
that  the  smallest  boroughs  send  as  many 
members  as  the  largest  counties,  and  that  s 
majority  of  the  representatives  of  the  whole 
nation  are  chosen  i>y  a  number  of  votes  not 
exceeding  twelve  thousand,'^ 

These,  with  many  others,  were  published, 
not  as  abstract  f  speculative  writings,b\\imihm 
a  few  days  alter  the  House  of  Commons  had 
declared  that  no  such  rights  existed,  and  that 
no  alteration  was  necessary  in  the  represen* 
tation. — ^It  was  then  that  they  met  at  the 
Thatched  House,  and  published  tlieir  opinione 
and  resolutions  to  the  countrv  at  large. — ^Wero 
any  of  them  prosecuted  for  these  proceedings  f 
— ^Certainly  not  (for  they  were  legal  proceed* 
ings).  But  I  desire  you,  as  men  or  honour 
and  trutli,  to  compare  all  this  with  Mr.  Paine- a 
expression  of  the  minister's  touching  parlia* 
ment  with  his  opiate  wand,  and  let  equal 
justice  be  done— that  is  all  1  ask — ^let  all  be 

Eunished,  or  none-— do  not  let  Mr.  Paine  be 
eld  out  to  the  contempt  of  the  public  upon 
the  soore  of  his  observations  on  parliament^ 
while  others  are  enjoying  all  the  sweets  which 
attend  a  supposed  attachment  to  their  coun- 
try, who  have  not  only  expressed  the  same 
sentiments,  but  have  reduced  their  opinion* 
to  practice. 

Hot  now  every  man  is  to  be  cried  down  for. 
such  opinions.  I  observed  that  my  learned 
friend  significantly  nused  his  voice  in  naming 
Mr.  Home  Tooke,  as  if  to  connect  him  with 
Paine,  or  Paine  with  him.  This  is  exactly 
the  same  course  of  justice ; — ^for  after  all  ns 
said  nothing  of  Mr.  Tooke.— What  could  he 
have  said,  but  that  he  was  a  man  of  pre« 
eminent  talents,  and  a  subscriber  with  the 
great  names  I  have  read  in  proceedings  which 
Qiey  have  thought  fit  to  desert  ? 

Gentlemen,  let  others  hold  their  opinions, 
and  change  them  at  their  pleasure ;  I  shall 
ever  maintain  it  to  be  the  dearest  privilege  of 
the  people  of  Great  Britain  to  watch  over 
every  thmg  that  affects  their  happiness,  dther 
in  the  system  of  their  government,  or  in  the 
practice ;  and  that  for  this  purpose  the  press 
MUST  BE  FREE. — ^It  has  always  been  so,  and 
much  evil  has  been  corrected  by  it. — I^  go- 
vernment finds  itself  annoyed  by  it,  let  it 
2  H 


4(57] 


33  GEORGE  IIL 


Trial  </  Thonuu  Paine 


[468 


eMinine  its  own  coBdiict,  and  it  will  find  the 
oaase, — let  it  amend  it,  and  it  will  find  the 
remedy. 

Gentlemen,  I  am  no  friend  to  sarcasms  in 
the  discussion  of  grave  subjects,  but  you 
must  take  writers  according  to  the  view  of 
the  mind  at  the  moment ;  Mr.  Burke  as  oflen 
as  any  body  indulges  in  it : — hear  his  reason 
in  his  speech  on  reform,  for  not  taking  away 
the  salaries  from  lords  who  attend  upon  the 
British  court  — "  You  would  soon,"  said  he, 
^  have  the  court  deserted  by  all  the  nobility 
of  the  kingdom. 

^*  Sir,  the  most  serious  mischiefs  would 
follow  fi'om  such  a  desertion.  Kines  are  na- 
turally lovers  of  low  company.  Tney  are  so 
elevated  above  the  rest  of  mankind,  that  they 
must  look  upon  all  their  subjects  as  on  a 
level.  They  are  rather  apt  to  hate  than  to 
love  their  nobility,  on  account  of  the  occa- 
sional resistance  to  their  will,  which  will  be 
made  by  their  virtue,  their  petulance,  or  their 
pride.  It  must  indeed  be  admitted,  that  many 
of  the  nobility  are  as  perfectly  willing  to  act 
the  part  of  flatterers,  tale-bearers,  parasites, 
pimps,  and  buffoons,  as  any  of  the  lowest  ana 
vilest  of  mankind  can  possibly  be. — But  they 
are  not  properly  aualided  for  this  object  of 
their  ambition.  Ihe  want  of  a  regular  edu- 
cation, and  early  habits,  with  some  lurking 
i^mains  of  their  dignity,  will  never  permit 
them  to  become  a  match  for  an  Italian  eu- 
nuch, a  mountebank,  a  fiddler,  a  player,  or 
any  regular  practitioner  of  that  tribe.— The 
^man  emperors,  almost  from  the  beginning, 
threw  themselves  inro  such  hands ;  and  the 
mischief  increased  everyday,  till  the  decline, 
and  final  ruin  of  the  empire.  It  is  therefore 
of  very  great  importance  (provided  the  thing 
is  not  overdone),  to  contrive  such  an  esta- 
blishment as  must,  almost  whether  a  prince 
will  or  not,  bring  into  daily  and  hourly  offices 
about  his  person^  a  great  number  of  his  first 
Bobfiity ;  and  it  is  rather  an  usefiil  prejudice 
that  gives  them  a  pride  in  such  a  servitude. 
Though  they  are  not  much  the  better  for  a 
court,  a  court  will  be  much  the  better  for 
them. — I  have,  therefore,  not  attempted  to 
reform  any  of  the  officers  of  honour  about  the 
king's  person."  • 

What  is  all  this  but  saying  that  a  king  is 
na  animal  so  incurablv  addicted  to  low  com- 
pany, as  generally  to  "bring  on  by  it  the  ruin 
of  nations ;  but  nevertheless,  he  is  to  be  kept 
as  a  necessary  evil,  and  his  propensities  bridled 
by  surroundmg  him  with  a  parcel  of  mis- 
creants still  worse  if  possible,  but  better  than 
mose  he  would  choose  for  himself. — ^This, 
therefore,  if  taken  by  itself,  would  be  a  most 
abominable  and  libellous  sarcasm  on  kings 
and  nobility :  but  look  at  the  whole  spee^, 
and  you  observe  a  great  system  of  regulation; 
and  no  man,  I  believe,  ever  doubted  Mr. 
Burke's  attachment  to  monarchy.  To  judge, 
tho-efore,  of  any  part  of  a  writing,  the  whole 

V06T  BE  READ. 

^"^■V— ^"-W"""— ^■^"■■■— — '^^— ^W^'^"-«««B^M«^i^»^Mvaa««^ 

^  See  New  F^i.  Ilist  Vol.  XXI.  pp.  dd,  54, 


With  the  same  view  I  will  read  to  you  tho 
beginning  of  Harrington's  Oceana :  but  it  is 
impossible  to  name  this  well-known  author 
without  exposing  to  just  contempt  and  ridicule 
the  ignorant  or  protligate  misrepresentations 
which  are  vomited  forth  upon  tlie  public,  to 
bear  down  every  man  as  desperately  wicked, 
who  in  any  age  or  country  has  countenanced 
a  republic,  for  the  mean  purpose  of  prejudging 
this  trial. 

[Mr.  Erskine  took  up  a  book^  und  laid  it 
dovm  again  without  reading  from  it,  Mjfing 
something  to  the  geniUman  who  sat  near  hun, 
in  a  low  voicey  which  the  reporter  did  noi 
hear,"] 

Is  this  the  way  to  support  the  English  con- 
stitution?— ^Are  these  the  means  oy  which 
Englishmen  are  to  be  taught  to  cherish  it  ? — 
I  say,  if  the  man  upon  trial  were  staiiu3d  with 
blood  instead  of  ink, — if  he  were  covered  over 
with  crimes  of  which  human  nature  would 
start  at  the  naming,  the  means  employed 
against  him  would  not  be  the  less  dis- 
graceful. 

For  this  notable  purpose  then,  II^ringtoD, 
not  above  a  week  ago^*  was  handed  out  to  us 
as  a  low,  obscure  wretch,  involved  in  the 
murder  of  the  monarch,  and  the  destruction 
of  the  monarchy,  and  as  addressing  his  de« 
spicablo  works  at  the  shrine  of  an  usurper. — 
1  et  this  verv  Harrington,  this  low  blackguard, 
was  descended  (you  may  see  his  pedigree  at 
the  Herald's  office  for  sixpence)  from'  eight 
dukes,  three  marquisscs,  seventy  earls,  twenty* 
seven  viscounts,  and  thirty-six  barons,  sLxtcen 
of  whom  were  knights  of  the  garter ;  a  descent 
which  I  think  would  save  a  man  from  disgrace 
in  any  of  tlie  Circles  of  Germany. — But  what 
was  ne  besides?— -A  blood-stained  ruffian^ 
— O  brutal  ignorance  of  the  history  of  the 
country !  He  was  the  most  affectionate  ser- 
vant of  Charles  the  1st,  from  whom  he  never 
concealed  his  opinions ;  for  it  is  observed  by 
Wood,  that  the  king  greatly  affected  his  com- 
pany ;  but  when  they  happened  to  talk  of  a 
commonwealth,  he  would  scarcely  endure  it. 
— "  1  know  noV^  says  Toland,  **  which  most 
to  commend;  the  king,  for  trusting  an  ho- 
nest man,  though  a  republican  ;  or  Harring- 
ton, for  owning  Ills  principles  while  he  served 
a  king,'' 

But  did  his  opinions  affect  hb  conductN— 
Let  history  again  answer.  He  preserved  his 
fidelity  to  his  unhappy  prince  to  the  very  last^ 
after  all  his  fawning  courtiers  had  left  him 
to  his  enraged  subjects. — He  sta;]^ed  with  him 
while  a  prisoner  in  the  Isle  of  Wight ; — came 
up  by  stealth  to  follow  the  fortunes  of  his 
monarch  and  master  ;«-even  hid  nimself  in 
the  boot  of  the  coach  when  he  was  conveyed 
to  Windsor; — and  ending  as  he  hegan,  fell 
into  his  arms  and  fainted  on  the  sca£>ld. 


iMMHdta 


*  A  pamphlet  had  been  published  just  be- 
fore, puttii^  T.  Paine  and  Harrington  on  the 
same  footing— as  obscuro  blackgMitfds*  JEdifor 
of  Enkint^s  fipceches^ 
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After  Cbftiies's  deadi,  the  Oceana  was 
urntten,  and,  as  if  it  were  written  from  justice 
and  afiection  to  his  memory:  for  it  breathes 
the  same  noble  and  spirited  regard,  and  as- 
serts that  it  was  not  Charles  that  brought 
on  the  destruction  of  the  monarchy,  but  the 
feeble  and  ill-constituted  nature  of  monarchy 
itself. 

But  the  book  was  a  flatteir  to  Cromwell. — 
Once  more  and  finally  let  history  decide. — 
The  Oceana  was  seized  by  the  usurper  as  a 
libel,  and  the  way  it  was  recovered  is  remark- 
able.— I  mention  it  to.  show  thtit  Cromwell 
was  a  wise  man  in  himself,  and  knew  on 
what  governments  must  stand  for  their  su(>- 
port. 

Harrington    waited    on    the    protector's 
daughter  to  beg  for  his  book,   which  her 
father  had  taken,  and  on  entering  her  apart- 
ment, snatched  up  her  child  and  ran  away. — 
On  her  following  nim  with  surprise  and  terror, 
he  turned  to  her  and  said,  *'  I  know  what  you 
feel  as  a  mother,  feel  then  for  me  ;  your  father 
has  got  MY  child :"  meaning  the  Oceana.  The 
Oceana  was  ftfterwards  restored  on  her  peti- 
tion :  Cromwell  answering  with  the  sagacity 
of  a  sound  poiiUbiaii,  ''  Let  him  have  his 
book ;  if  my  government  is  made  to  stand,  it 
has  nothing  to  fear  from  paper  shot." — He 
said  true. — No  good  government  will  ever  be 
battered  by  paper  shot.    Montesquieu  says^ 
that "  in  a  free  nation,  it  matters  not  whether 
individuab  reason  well  or  ill;  \X  is  sufficient 
that  they  do  reason. — ^Tnith  arises  from  the 
collision,  And  from  hence  springs   liberty, 
which  is  a  security  from  the  effect  of  reason- 
ing.''   The  attorney-general  has  read  extracts 
from  Mr.  Adams's  answer  to  this  book. — ^Let 
others  write  answers  to  it,  like  Mr.  Adams; 
I  am  not  insisting  upon  the  infallibility  of 
Mr.  Paine's  doctrines ;  if  they  are  erroneous, 
let  them  be  answered,  and  truth  will  spring 
from  the  collision. 

Milton  wisely  says,  that  a  disposition  in  a 
nation  to  this  species  of  controversy,  is  no 
proof  of  sedition  or  degeneracv,  but  quite  the 
reverse.    [I  omitted  to  cite  the  passage  with 
the  others/)    In  speaking  of  this  subject,  he 
rises  into  that  inexpressibly  sublime  style  of 
writine,  wholly  peculiar  to  iumself.    He  was 
indeed  no  pla^ary  from  any  thin^  human ; 
be  looked  up  ror  light  and  expression,  as  he 
himself  wonderful^  describes  it,  by  devout 
prayer  to  that  great  Being,  who  is  the  source 
of  all  utterance  and  knowledge;  and  who 
seadeth  out  his  seraphim  with  the  hallowed 
fure  of  his  altar  to  touch  and  purify  the  lips 
of  whom  he  pleases. — ^^  When  the  cheerful- 
ness of  the  people,''  says  this  mighty  poet, 
"  is  so  sprightly  up,  as  that  it  has  not  only 
wherewith  to  guaiti  well  its  own  freedom  and 
safety,  but  to  spare,  and  to  bestow  upon  the 
aolidest  and  sublimest  points  of  controversy 
and  new  invention,  it  betokens  us  not  dege- 
nerated nor  drooping  to  a  fatal  decay^  Imt 
casting  off  the  olcl  and  wrinkled  skin  of  cor- 
luptioB,  to  ootlive  these  pangs,  and  wax  young 


again,  entering  the  glorious  ways  of  truth  and 
prosperous  virtue,  destined  to  become  great 
and  nonourable  in  these  latter  ages.  Methinka 
I  sec,  in  my  mind,  a  noble  and  puissant  na- 
tion  rousinv  herself,  like  a  strong  man  atier 
sleep,  and  snaking  her  invincible  locks :  me- 
thinks  I  see  her  as  an  eagle  muine  her  mighty 
youth,  and  kindling  her  undazzlcd  eyes  at  tlie 
full  mid-day  beam;  purging  and  unsealing 
her  long-abused  sight  at  the  fountain  itself  ^ 
heavenly  radiance ;  while  the  whole  noise  of 
timorous  and  flocking  birds,  with  those  also 
that  love  the  twilight,  flutter  about,  amazed 
at  what  she  means,  and  in  their  envious  gab* 
ble  would  prognosticate  a  year  of  sects  and 
schisms."  • 

Gentlemen,  what  Milton  only  saw  in  his 
mighty  imagination,  I  see  in  fact;  what  k€ 
expected,  but  which  never  came  to  pass,  I  see 
now  fulfilling :  methinks  I  see  this  noble  and 
puissant  nation,  not  degenerated  and  drooping 
to  a  fatal  decay,  but  casting  off  the  wrinklea 
skin  of  corruption  to  put  on  again  the  vigor 
of  her  youth. — And  it  is,  because  others  at 
well  as  myself  see  this,  that  we  have  all  this 
uproar : — France  and  its  constitution  are  the 
mere  pretences. — It  is,  because  Britons  begin 
to  recollect  the  inheritance  of  their  own  con- 
stitution, left  them  by  their  ancestors: — it  is, 
because  they  are  awakened  to  the  corruptions 
which   have  fallen  upon  its  most  valuable 
parts,  that  forsooth  the  nation  is  in  daxiger  of 
beiiig  destroyed  by  a  single  pamphlet — I  have 
marked  the  course  of  this  alarm:  it  began 
with  Uie  renovation  of  those  exertions  for  tho 
public,  which  the  alarmists  themselves  had 
originated  and  deserted;  and  they  became 
louder  andk)uder  when  they  saw  them  avowed 
and  supported  by  my  admirable  friend  Mr. 
Fox;    the  most  eminently  honest  and  en* 
lightened  statesman,  that  history  brin^  us 
acquainted  with :  a  man  whom  to  name  is  to 
honour,  but  whom  in  attempting  adequately 
to  describe,  I  must  fly  to  Mr.  Burke,  my  con- 
stant refuge  when  eloquence  is  necessary : — a 
man  who,  to  relieve  the  sufierings  of  the  most 
distant  nation,  '<  put  to  hazard  nis  ease,  his 
security,  bis  interest,   his  power,  even  his 
darhng  popularity  for  the  benefit  of  a  peoplo 
whom  he  had  never  seen.^f     How  much 
more  then  for  the  inhabitants  of  his  nativo 
country ! — ^yet  this  is  the  man  who  has  been 
censured  and  disavowed  in  the  manner  we 
have  lately  seen. 

Gentlemen,  I  have  but  a  few  more  words 
to  trouble  you  with :  I  tike  my  leave  of  you 
with  declaring,  that  all  this  freedom  which  £ 
have  been  endeavouring  to  assert,  is  no  more 
than  the  ancient  freedom  which  belongs  to 
oiir  own  inbred  constitution :  I  have  not  asked 
you  to  acquit  Thomas  Paine  upon  any  new 

*  Areopagitica.  See  Milton's  Prose  Works, 
by  Birch,  vol.  1,  p.  168,  4to  edit,  of  1763, 

t  Speech  on  the  motion  for  going  into  a 
committee  on  Mr.  Fox's  India  Bill.  New 
Pari,  Hist.  Vol.  XXIII,  p.  vm. 
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while  Jupiter  strode  only  to  coDvinoe  him  ^- 
but  happening  to  hint  a  doubt,  Jupiter  turned 
hastilv  round' and  threatened  him  with  his 
thunder. — ^^  Ah !  ah !''  saya  the  counirymao, 
'^  now,  Jumter,  I  know  that  you  are  wrong; 
you  are  luways  wrong  wh«i  you  appeal  to 
your  thunder/* 

This  is  the  case  with  me — ^I  can  reason  with 
the  people  of  England,  but  I  cannot  fight 
against  the  thundei^  of  authority. 

Gentlemen,  this  is  my  defence  for  free 
opinions.  With  regard  to  myself,  I  am,  and 
always  liave  been,  obedient  and  affectionate 
to  the  law : — ^to  that  rule  of  action,  as  long  as 
I  exist,  I  shall  ever  give  my  voice  and  my 
conduct ;  but  I  shall  ever,  as  I  have  done  to* 
day,  maintain  the  dignity  of  my  hiffh  pro- 
fession, and  perform  as  I  understand  them^all 

sincere,  vigorous,  or  rauonai, — a  conviction    its  important  duties. 

that  it  is  their  truest  interest,  and  that  their  .         ,       , 

Srvemment  is  for  their  good.— Constraint  is  ^  [Mr.  Attorney-General  rose  immcdiateW 
c  natural  parent  of  resistance,  and  a  preg-  to  reply  to  Mr.  Erskine,  when  Mr.  Campbell 
nant  proof,  that  reason  is  not  on  the  side  of  i  (the  foreman  of  the  jury)  said,--My  lord,  I 
those  who  use  it.    You  must  all  remember    am  authorized  by  the  jury  to  inform  the  At- 


lights,  or  upon  any  principle  but  that  of  Uie 
law,  which  you  are  sworn  to  administer  :-~- 
my  ereat  object  has  been  to  inculcate,  that 
wiscbm  and  policy,  which  are  the  parents  of 
the  government  of  Great  Britain,  forbid  thb 
jealous  eye  over  her  subjects;  and  that,  on 
the  contrary,  they  cry  aloud  in  the  langaage 
of  the  poet  adverted  to  by  lord  Chatham  on 
the  memorable  subject  of  America,  uTifortur- 
natdy  mthmt  effect, 

*'  Be  to  their  faults  a  little  blind, 

**  Be  to  their  virtues  very  kind ; 

''  Let  aU  their  thoughts  be  unconfin'd, 

'*  And  clap  your  padlock  on  the  mind.** 

Engage  the  people  by  their  affections, — 
convince  their  reason, — and  they  will  be  loyal 
from  tlie  only  principle  that  can  make  loysdty 

or  rational. 


Lucian's  pleasant  story :  Jupiter  and  a  coun- 
tryman wer£  walking  together,  conversing 
with  great  freedom  and  tamiUarity  upon  the 
subject  of  heaven  and  earth. — ^The  country- 
man listened  with  attention  and  acquiescence, 


torney  General,  that  a  reply  is  not  necessary 
for  them,  unless  the  Attorney  General  wishes 
to  make  it,  or  your  lordship. — ^Mr.  Attorn^ 
General  sat  down,  and  the  jury  gave  in  their 
verdict — G  u  ilty  ]. 


675.    Proceedings    against    John    Frost    for    Seditious   Words: 
33  George  III.   a-  d.   1793.     [Taken  in   Short-hand   by 

Ramsey.  *3 


IVDICTUENT. 

Of  Hilary  Term,  In  the  SSd  year  of  the  reign 
of  King  George  the  Third. 

Middleux,  >  Jlj£  it  remembered,  that  on 
to  wU,  >  Tuewlay  next  after  the  octave 
of  the  purification  of  the  blessed  Virgin 
Mary,  in  the  SSd  year  of  the  reign  of  our 
tovereign  lord  George  the  third,  by  the 
erace  of  God  of  Great  Britain,  France,  and 
Ireland,  king,  defender  of  the  faitli,  &c.  in  the 
court  of  our  said  lord  the  king,  before  the 
king  himself,  at  Westminster,  in  the  county 
of  Middlesex,  upon  the  oath  of  twelve  jurors, 

food  and  lawful  men  of  the  said  county  of 
liddlesex,  now  here  sworn  and  charged  to 
inquire  for  our  said  lord  the  king,  aiKl  the 
body  of  the  same  county — ^It  is  presented  as 
fblloweth,  (that  is  to  sav)  Middlesex  (to  wit.) 
The  jurors  for  our  lord  the  kine,  upon  their 
oath,  present  that  John  Frost,  late  of  West* 
minster,  in  the  county  of  Middlesex,  gentle- 
man, being  a  person  of  a  depraved,  impious, 
and  disquiet  mind,  and  of  a  seditious  disposi- 
tion, and  contrivmg,  practising,   and  mail- 

*  I  have  also  availed  myself  of  the  report 
published  iu  £rskiae's  Speeches  by  Eidgewsy. 


cionsly,  turbulently,  and  seditiously  intend- 
ing  the  peace  and  common  tranquilhtyof  our 
lord  the  king,  and  of  his  kingilom,  todisquiet, 
molest  and  disturb,  aind  to  bring  our  most 
serene  sovereign  lord  George  the  third,  now 
kinjg  of  Great  Britain,  &c.  into  great  hatred 
ana  contempt,  with  all  his  liege  and  faitbiiii 
subiects  of  this  realm,  and  to  alienate  and 
withdraw  the  affection,  fidelity,  and  allegiance 
of  his  said  migesty^s  subjects  frooa  hts  said 
majesty,  and  to  excite  and  move  his  said  ma- 
jesty's subjects  to  hatred  and  dislike  of  the 
government  and  constitution,  established 
within  this  reahn,  he,  the  said  John  Frost,  his 
most  wicked  contrivances,  practices,  and  in- 
tentions aforesaid,  tOGompleat,  perfect,  and 
render  effectual,  on  the  6tn  day  of  November, 
in  the  SSd  year  of  the  reign  of  our  sovereign 
lord  George  the  third,  now  king  of  Great 
Britain^  &c.  at  the  parish  of  8t  Majry^e-bonc, 
otherwise  Marybone,  in  the  county  aforesaid^ 
in  a  certain  discourse,  which  the  said  John 
Frost,  then  and  there  had  with  divers  subjects 
of  our  said  lord  the  king,  of  and  concerning  our 
said  lord  the  king,  awl  the  government  and 
constitution  estamished  withm  this  realm,  in 
the  presence  and  hearing  of  divers  liege  sub- 
jects of  our  said  lord  the  king,  then  and  there 
preaenty  maliciioudyy  uniamiUly,  wickedly^ 
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and  seditioiialv  did  9»y,  asserti  affirm,  and 
pronounce,  and  with  a  loud  voice  did  publish 
these  maliciousy  seditious,  and  opprobrious 
English  words  foUowing,  (tiiat  is  to  say)  I 
(meaning   the   said    John    Frost)   am   for 
equality ;   I  (meaning  the  said  John  Frost)  • 
see  no  reason  why  any  man  should  not  be 
upon  a  footing  with  another,  it  is  every  man's 
birth  right;    and  that  the  said  John  Frost 
being  thereupon  then  and  there  asked  by  one 
of  the  persons  then  and  there  present,  how 
be,  the  said  John  Frost,  dared  to  hold  such 
language  in  any  public  or  orivate  companjr, 
ana  what  he  meant  bv  equality ;  he,  the  said 
John  Frost,  then  ana  there  wickedly,  mali- 
ciously, and  seditiously,  in  the  presence  and 
hearing  of  those  subjects,  replied  in  these 
\vords,  (that  is  to  say)  why,  no  kings ;  and 
thereupon  the  said  John  Frost  being  further 
asked,  if  he  meant  no  kings  in  this  county, 
he,  the  said  John  Frost,  wickedly,  malicious- 
ly, and  seditiously,  in  the  presence  and  hear- 
ing of  those  subjects,  answered  in  these  words, 
(that  is  to  say)  **  Yes,  no  king,  the  constitu- 
tion of  this  country  is  a  bad  one,*'  (meaning 
thereby,  that  he  the  said  John  Frost  was  for 
baving  no  king  in  this  realm,  and  that  ihe 
constitution  of  this  realm  was  a  bad  one  in 
having  a  king,)  to  the  great  scandal  and  con- 
tempt of  our  said  lord  the  king  and  his  laws, 
to  the  evil  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of  our 
aaid  lord  the  king,  bis  crown  and  dignity. 
And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said 
John  Frost    being    such  wicked   and    evil 
disposed  person  as  aforesaid,  and  further  con- 
triving and  intending,  as   aforesaid,   after- 
wards, to  wit,  on  the  same  day  and  year  last 
aforesaid,  at  the   parish   aforesaid,   in  the 
county  aforesaid,  in  another  discourse,  which 
the  said  John  Frost  then  and  there  had  with 
divers  liege  subjects  of  our  said  lord  the  king, 
of  and  concerning  our  sud  lord  the  king,  and 
the  government  established  within  this  realm, 
in  the  presence  and  hearine  of  divers  other 
liege  and  faithfiil  subjects  ofour  said  lord  the 
kni|;,  then  and  there  present,  maliciously, 
seditiously,  and  wickedly  did   sav,    assert, 
affirm,  and  pronounce,  and  with  aloud  voice 
did  declare  and  publish  these  other  malicious 
and  seditious  English  words  following  (that 
is  to  say),  I  (meaning  the  said  John  Frost)  am 
for  eqi4lity ;   and  the  said  John  Frost  being 
thereupon,  then  and  there  asked  by  one  of 
tbe  persons  then  and  there  present,  if  he,  the 
ssdd  Jolm  Frost  meant  thereby  equality,  and 
no  king  in  this  country ;   he,  the  said  John 
Frost  then  and  there,  in  the  presence  and 
bearing  of  those  subjects,  maliciously,  and 
seditiously  replied,  and  with  aloud  voice  pub- 
Ibhed  these  words  following  (that  is  to  say), 
Yes,  no  king,  and  there  ought  to  be  no  kings, 
(meaning  thereby  amoujgst  others,  that  there 
ought  to  be  no  king  m  this  realm)  to  the 
great  scandal  and  contempt  of  our  said  lord 
3k  king  and  bis  laws,  to  the  evil  example  of 


sM  othrrs  in  the  like  case  offending,  and 
a^inst  the  peace  of  our  said  lord  the  king^ 
his  crown  and  dignity.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  further  [Hre* 
sent  that  the  said  John  Frost,  being  such 
wicked  and  evil  disposed  person  as  aforesaid, 
and  wickedly,  and  seditiously  devising;  and 
intending  as  aforesaid,  afterwards  (to  wit)  on 
the  same  dajr  and  vear  last  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  the 
presence  and  hearing  of  divers  other  liege 
and  faithful  subjects  of  our  said  lord  the  ki|>gy 
then  and  there  present,  maliciously,  sedi- 
tiously, and  wickedly  did  utter,  and  with  a 
loud  voice  pronounce,  assert,  and  affirm,  that 
there  ought  to  be  no  king  in  tliis  country, 
(meaning  this  kingdom)  to  the  great  scandal 
and  contempt  of  our  said  lord  the  king  and 
his  laws,  to  the  evil  example  of  all  others  ia 
the  like  cases  offending,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown  and 
dignity. 

Witnesses, 
John  Taitt,        >  Both  sworn  in  Court. 
Paul  Savignac,)  True  Bill. 

To  this  indictment,  the  defendant  on  the 
15th  day  of  February,  1798,  gave  bail,  and 
pleaded  Not  Guilty. 

Monday/,  Mt^  97  M,  1798. 

As  soon  as  the  court  (which  was-  a  very 
crowded  one)  was  opened,  the  Special  Jury 
were  called  over ;  eleven  only  appearing,*  the 
attorney-general  prayed  a  tales,  and  the  name 
of  William  Poweii  being  misnamed,  the  asso- 
ciate apphed  to  Mr.  Frost,  to  know  if  he  had 
any  oojection  to  admit  Mr.  Powell  to  be 
sworn  as  one  of  the  jury  ?  Mr.  Frost  replied, 
Mr.  Powell  was  unknown  to  him,  and  per- 
fectly indifferent,  and  therefore  be  desired  the 
court  would  determine  it. 

The  following  Special  Juiy  were  sworn, 

Thomas  Brookes,  of  Bedford-square,  Foreman^ 
Joseph  Ballard,  of  Bedford-row, 
Edward  Phillips,  of  Great  James-street, 
William  Blasson,  of  Hatton*garden, 
Thomas  Langton,  of  the  same, 
Thomas  Dea,  of  Percy-street, 
Peter  Dawson,  of  Goodge-street, 
Thomas  Oliver,  of  Devonshire- street, 
Thomas  Sandford,  of  Paradise-street, 
Richard  Carter,  of  Paddington-street, 
Joseph  Ilobbs,  of  Margaret-street, — Eiquires^ 
Michael  Robson,  Ta/etman. 

The  Indictment  having  been  opened  by  Mr. 
Woody  the  Attorney  General,  Sir  John 
Scotty  spoke  as  follows : — 

Crentlemen  of  the  Jury;— Thoueh  I  have 
the  honour  to  attend  you  in  my  official  cha- 
racter, it  will  not  have  escaped  your  attention, 
that  this  charge  is  brought  against  the  preseat 
defendant  by  an  indictment. 

Gentlemen,  the  transaction,  with  the  guilt 
of  which  the  defendant  is  chuged|  bappoied 
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tipon  ihe  6th  of  November  last,  I  hope  I 
snali  not  be  thought  guilty  of  stating  any 
thing  that  can  be  considered  as  improper, 
when  I  call  your  attention  to  a  fact  that  is 
notorious  to  the  whole  country ;  that  about 
that  period  pubhc  representations  had  been 
made,  that  we  minds  of  men  were  alienated 
from  that  constitution,  which  had  long  been 
^e  subject  of  the  warmest  encomiums  of  the 
best  informed  men  in  this  country;  which 
we  have  been  in  the  habit  of  considering  as 
the  best  birthright  which  our  ancestors  could 
have  handed  down  to  us,  and  which  we  have 
been  long  in  the  habit  of  considering  as  the 
most  vauiable  inheritance  that  we  had  to 
transmit  to  our  posterity.  This  constitution 
had  been  represented  as  that  fi*om  which  the 
affections  of  the  country  had  become  altpge- 
ther  alienated ;  we  were  told  that  this  disaf- 
fection was  moving  along  the  country  with 
the  silence  of  thought ;  aiHl  something  like  a 
public  challenge  was  written  to  meet  men 
who  are  fond  of  other  systems,  by  fair  ap- 
peak  to  the  public,  who  are  finally  to  decide 
upon  every  question  between  every  individual 
of  this  country,  and  the  government. 

Gentlemen — The  Attorney-general  of  that 
day,  who  found  himself  by  tne  duty  of  his 
office  called  upon  to  watch  over  what  he 
considered  a  property  and  inheritance  of  in- 
estimable value,  thought  it  necessary  to  meet 
thb  sort  of  observation,  by  stripping  himself 
of  what  belonged  to  him  mhis  official  cha- 
^cter ;  and  appealing,  as  far  as  he  could  ap- 
pe^,  to  the  tribunals  of  the  country,  which 
the  wisdom  of  the  constitution  had  establish- 
ed, for  the  puqiose  of  protecting  men  from 
improper  accusations;  and  he  did  not  there- 
fore call  upon  those  men  whom  he  thought 
proper  to  prosecute,  by  the  exercise  of  any 
officiai  autnority  of  his  own,  putting  them  and 
himself  at  issue  unon  these  points,  as  it  were, 
before  a  jury  of  tne  country,  but  he  directed 
indictments  to  be  carried  to  the  grand  juries 
of  the  country,  to  take  their  sense  upon  the 
subject,  and  to  have  their  opinion,  whether  it 
was  fit  that  persons  prona^ting  such  doctrines 
as  this  defendant  stanas  charged  with,  should, 
or  should  not,  be  suffered  in  this  country  to 
state  them  with  impunity  ? 

Gentlemen,  in  consequence  of  this  deter- 
mination the  present  defendant  stands  indict- 
ed ;  and  be^re  I  state  the  words  to  you,  I 
think  it  my  duty  to  mention  to  you,  that  he 
is  now.  to  be  tried  upon  the  second  indictment 
which  a  grand  jury  of  this  country  has  foimd. 
When  thc^  first  indictment  was  carried  before 
the  grand  jury,  this  defendant  was  abroad ;  a 
warrant  was  issued  for  his  apprehension,  and 
he  returned  to  this  countrv  in  the  month  of 
February  last:  he  appeared  to  the  indictment, 
and  gave  bail  to  it ;  oy  some  accident  he  had 
been  indicted  by  a  name  which  does  not  be- 
long to  him,  and  pleaded  the  misnomer  in 
abatement.  Another  indictment  was  carried 
before  the  second  gnind  jury,  who  found  tliat 
second  indictment  without  any  hesitation,  and  j 


it  is  in  consequence  of  that  proceeding  thst 
he  is  called  upon  to  day  to  deny  the  truth  of 
the  charges  which  this  indictment  contains^ 
or  to  state  to  you  upon  what  grounds  he  is  to 
contend,  that  his  conduct  as  stated  in  this  in* 
dictment  is  to  be  considered  as  le^l. 

Gentlemen,  the  transaction  which  the  in- 
dictment charges  him  with,  happened  on  the 
6th  of  November  last ;  you  will  tind  from  the 
conversation,  as  it  will  be  given  in  evidence 
to  you,  that  Mr.  Frost  had,  I  think,  returned 
from  France  shortly  before ;  that  he  had  dined 
with  a  set  of  gentlemen,  whom  I  believe  tQ 
be  very  respectable,  at  the  Percy  coffee-house 
upon  that  day ;  he  came  into  the  public  coffee- 
house between  nine  and  ten  in  the  even  in  g, 
as  nearly  as  I  am  able  to  ascertain  the  time, 
and  a  gentleman  who  had  long  b^en  ac-*> 
quainted  with  him,  to  whom  I  beheve  I  may 
venture  to  say  Mr.  Frost  was  certainly  under 
no  disobligations  in  life,  seeing  him,  addressed 
him  as  an  acquaintance,  asked  whether  he 
was  lately  come  from  France,  and  how  mat^ 
ters  wenjb  on  in  that  country  ?  Mr.  Frost  told 
him  he  was  lately  come  from  France,  and  ex« 
pected  soon  to  go  there  again ;  he  then  added 
the  words  that  have  been  read  to  you  fronk 
the  indictment:  "  I  am  for  equality;  I  can 
see  no  reason  why  any  man  should  not  b^ 
upon  a  footing  ^th  another ;  it  is  every  man's 
birth-rieht." 

Gentlemen,  some  persons  present  in  this 
coffee-room,  the  general  conduct  of  all  of 
whom,  I  think,  wifi  have  some  influence  upon 
your  iudgment,  with  respect  to  the  mind  with 
which  IVlr.  Frost  conducted  himself  upon  that 
day,  immediately  asked  him,  what  he  meant 
by  equality?  to  which  he  answered, "  Why,  t 
mean  no  king." — **  What !  dare  you  to  own, 
in  any  public  or  private  company  in  this 
country,  such  sentiments?" — ^**  Yes,  I  mean 
no  king  ;  the  constitution  of  this  country  is  a 
bad  one." 

Gentlemen,  what  were  the  other  particulars 
of  the  conversation  that  passed  I  am  unable 
to  state  to  you,  bi)t  you  will  find  the  zeal  and 
anxiety  with  which  a  number  of  respectable 
persons  acted  upon  this  occasion,  made  it  very 
difficult  for  Mr.  Frost  to  pursue  this  sort  of 
conversation  any  further:  and  in  what  man- 
ner Mr.  Frost  len  the  coflee-house,  and  under 
what  feelings  and  apprehensions  in  the  minds 
of  those  who  were  there,  I  shall  leave  to  you 
to  collect  from  the  witnesses,  rather  than  at* 
tempt  to  state  it  myself. 

I<4ow,  Gentlemen,  it  is  for  you  to  decide, 
whether,  in  cases  of  this  nature,  prosecutions 
shall  be  carried  on  against  defendants  who 
think  proper  to  use  language  so  contemptuous 
to  the  sovereign  of  the  country;  and  surely  I 
need  not  in  this  place  contend,  that  any  tlung' 
that  is  contemptuous  to  the  sovereign  of  the 
country,  any  thing  grossly  reflecting  upon  the 
administration  of  the  magistracy  ot  this  coun-' 
try,  or  persons  holding  uie  offices  of  magis-. 
tratcs,  according  to  the  law  of  this  countiy, 
such  as  it  i^  ami  such  as  I  hope  it  will  con-* 
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tinue  to  be,  has  never  been  suffered  with  im- 
punity,* 

Gentlemen,  when  you  consider,  not  merely 
-whether  the  prosecution  is  to  produce  a  ver- 
dict of  guilty,  but  whether  the  prosecution  is 
expedient  and  proper,  it  is  not  unnecessary  to 
ftdvert  to  the  circumstances  of  the  times,  and 
the  temper  with  which  the  particular  defen- 
dant may  have  proceeded,  who  is  charged 
with  ^ilt  by  an  indictment  brought  before  a 
jury  or  hi§  country. 

Geatlemen,  tms  doctrine  of  equality  and 
no  kine  has  been  held  in  this  countiy,  which 
never  £d,  and  which  I  hope,  never  will,  in- 
terfere with  the  right  of  free,  of  temperate,  of 
sober,  and  of  ample  discussion,  conducted  un- 
fier  those  restrcdnts,  upon  every  pohtlcal  sub- 
ject, in  which  the  interests  and  trie  happiness 
of  Englishmen  can  be  concerned :  but,  gen- 
tlemen, when  a  doctrine  of  this  sort,  equality 
«nd  no  king — a  doctrine  which  either  means 
this,  or  it  means  nothing — that  there  shall  be 
no  distinction  of  ranks  in  society,  is  brought 
forward,  under  circumstances  so  peculiar  as 
those  which  attended  the  statement  of  this 
doctrine  by  the  defendant,  it  becomes  the 
duty  of  those  who  are  intrusted  with  watch- 
ing over  the  laws  of  this  country,  under  the 
control  of  juries,  who  are  finally  to  decide  be-  I 


no  one  shall  4otrc  to  hold  language  like  this, 
without  being  prepared  to  tell  a  jury  of  his 
country  upon  what  grounds  he  conceives  him- 
self justifiable  in  holding  it  under  the  circum- 
stances of  the  present  case. 

Gentlemen,  advert  a  little  to  the  time — tbi^ 
was  in  November  1793.  There  does  not  exist 
upon  the  face  of  the 'earth,  I  hope,  a  man 
more  zealously  attached  to  this  doctrine  than 
I  am.  I  mean,  that  every  man  in  this  coun- 
try, and  in  every  country,  has  an  equal  right 
to  eaual  laws,  to  an  equal  protection  of  per- 
sonal security,  to  an  equal  protection  of  pe?- 
soual  liberty,  to  an  equal  protection  of  tnat, 
without  which,  it  requires  no  reasoning  to 
prove,  that  neither  personal  security,  nor  per- 
sonal liberty,  ever  can  exist, — I  mean  to  an 
equal  protection  of  property — that  property 
which  the  labour  of  his  life,  under  the  bless- 
ing of  Providence,  may  have  gained  to  him, 
or  which  the  superior  kindness  of  Providence 
may  have  given  him,  without  bestowing  the 
labour  of  life  in  order  to  acquire  it ;  all  tfaie 
sort  of  equality  is  that  which  the  constitution 
of  Great  Britain  has  secured  to  even/  man  who 
lives  under  it,  but  is  not  the  equality  which 
was  connected  with  the  doctrine  Ko  King^ 
upon  the  6th  of  November  17P2. 

Gentlemen,  that  country,  from  which  it 


tween  them  and   individuals  who  may  be  I  appears,  from  this  conversation,  Mr.  Frobt 


charged  with  a  breach  of  them,  at  least  to  do 
their  duty  in  stating  this  to  the  public,  that 

•  "  It"  [High  Treason]  **  is  distinguishable 
from  Sedition,  which  is  now  understood  in  a 
more  general  sense,  and  extends  to  other 
offences,  not  capital,  of  like  tendency,  but 
without  any  actual  design  against  the  king  in 
contemplation;  such  as  contempts  of  the  king 
and  his  government,  riotous  assemblies  for 
political  purposes,  and  the  like :  and  therefore 
a  charge  oi  exciting  sedition  or  doing  any 
thing  seditiously,  does  not  amount  to  a  charge 
of  hi^h  treason.  But  all  such  contempts, 
tbougn  not  amounting  to  high  treason,  as  not 
being  connected  with  any  actual  design  on 
foot  against  the  safety  of  the  king,  arc  yet 
highly  criminal,  and  punishable  with  fine, 
imprisonment,  and  sometimes  with  the 
pillory."  "  In  general,  it  is  sufficient  to 
observe,  that  all  contemptuous,  indecent,  or 
malicious  observations  upon  his  person  or 
government,  whether  by  writing  or  speaking, 
or  by  tokens  calculated  to  lessen  him  in  the 
esteem  of  his  subjects,  or  weaken  his  govern- 
ment, or  to  raise  jealousies  of  him  amongst 
the  people,  will  fall  under  the  notion  of  sedi- 
tious acts,  as  well  2is  all  direct  or  indirect  acts 
or  threats  calculated  to  overawe  his  measures 
or  disturb  the  course  of  his  government,  not 
amounting  to  overt  acts  of  high  treason,  or 
otherwise  punishable  by  particular  statutes. 
A  second  oflfence  of  this  sort  was,  by  a  late 
temporary  aiit,  36  Geo.  3,  c.  7,  s.  S,  made 
punishable  with  transportation:  but  that 
IS  now  spent.^    East's  Pleas  of  the  Crowo^ 

c.  ff  s.  i. 


came,  and  to  which  it  appears,  from  this  con- 
versation, that  he  expected  to  go,  in  the  year 
1789  had  framed  what  was  called  a  constitu- 
tion, and  almost  every  thing  that  was  valu- 
able in  it  was  borrowed  from  the  constitution 
of  this  country  in  wliich  we  live,  which  had 

{)rovided  for  the  equal  rights  of  man  to  equal 
aws ;  it  had  laid  down  in  doctrine,  however 
ill  or  well  it  supported  the  principle,  the  equal 
right  of  every  man  to  the  protection  of  his 
personal  liberty,  of  his  personal  security,  and 
of  his  property.  But  in  1792,  that  first  year 
of  Equality,  as  it  was  called,  a  different  system 
of  equality,  connected  materially  with  this 
system  of  '  No  Kin^,'  had  been  established : 
a  system,  which,  if  it  meant  any  thing,  meant 
this — it  meant  equality  of  properly,  for  all 
other  equality  had  been  before  provided  for. 

Gentlemen  of  the  jury,  it  is  every  man'l 
birth-right  to  have  a  certain  species  of  equa- 
lity secured  to  him,  but  it  neither  requires 
reasoning,  nor  is  it  consistent  with  common' 
sense,  and  cannot  be  consistent  with  reason 
and  common  sense,  because  it  is  not  con- 
sistent with  the  nature  of  things,  as  estar 
blished  by  the  author  of  nature,  that  any  other 
system  of  equality  should  exist  upon  the  face 
of  the  worla. 

Gentlemen,  this  equality,  recommended  by 
this  gentleman,  advisedly,  as  I  think  you  will 
be  satisfied,  in  this  transaction  of  the  6th  of 
November  1792,  is  a  system  which  has  de- 
stroyed all  ranks — is  a  system  which  has 
destroyed  all  property— is  a  system  of  uni- 
versal proscription — is  a  system  which  is  as 
contrary  to  the  order  of  moral  nature,  as  it  is 
contrary  to  the  ^rder  of  political  natucQ— it  in 
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a  system  wbich  cuts  up  by  the  roots  «11  the 
enjoyments  that  result  from  the  domestic  re- 
lations of  life,  or  the  political  relations  of 
life — it  is  a  system  which  cuts  up  by  the 
roots  every  incentive  to  virtuous  and  active 
industry,  and  holds  out  to  the  man  who 
chooses  to  hve  a  life  of  profligacy  add  idle- 
uessy  that  he  may  take  from  him,  who 
has  exerted  Uirough  life  a  laborious  and  vir- 
tuous conduct,  those  fruits  which  the  God  of 
justice,  and  every  law  of  justice,  have  endea- 
voiured  to  secure  to  him.  This  is  the  only 
sort  of  equality  that  can  be  connected  with 
this  doctrine  of  *  No  King,*  upon  the  6th  of 
November  1792. 

Gentlemen,  I  am  ready  to  agree,  that  where 
the  charge  is,  that  words  have  been  spoken, 
it  is  fit  for  those  who  prosecute  for  the  public 
to  remember,  that  in  that  situation,  thev  are 
in  a  certain  degree  advocates  for  the  defen- 
dant ;  for  no  man  can  do  his  duty  who  wishes 
to  ^ress  a  defendant,  charged  upon  the  part  of 
the  public,  with  acting  more  improperly  than 
he  snail  appear,  upon  the  candid  examination 
of  the  circumstances,  to  have  acted;  it  is  fit 
for  me  also  to  observe,  that  the  degree  of 
criminality  of  these  words  will  depend  very 
much  upon  tlie  temper,  the  circumstances, 
the  quo  animOf  with  which  this  gentleman 
tiiought  proper  to  utter  them. 

Xjentlemen,  I  will  not  depart  firom  this 
principle  which  I  have  before  st^ed,  that  if 
men  will  dare  to  utter  words,  expl  ^ssions  of 
more  serious  import  than  those  which  pro- 
duced the  mischief  to  which  I  have  been  al- 
luding in  other  places,  it  will  be  the  duty  of 
persons  in  official  situations  to  ivatch  for 
you  and  the  public  over  that,  which  they 
conceive  to  be  a  blessins  to  you  and  the  pub- 
lic ;  at  least  to  inform  l^ose  gentlemen  that 
they  must  account  for  their  conduct ;  it  will 
be  for  them,  if  they  can^  to  account  for  it 
satisfactorily. 

Gentlemen,  you  will  hear  fh)m  the  wit- 
nesses with  what  temper,  with  what  demean- 
our, and  in  what  manner,  these  words  were 
uttered ;  and  I  allude  again  to  that  which  will 
be  described  to  you,  I  mean  the  feelines  of 
the  persons  present,  as  some  degree  of  evi- 
dence, which  will  have  its  due,  and  not  more 
than  its  due  weight  in  your  minds. 

Gentlemen,  I  will  read  to  you  tlie  words  of 
Mr.  Justice  Foster,  as  containing  the  principle 
upon  whiqh|  though  the  law  holds  seditious 
expressions  as  an  exceeding  high  misde- 
meanor, it  has  not  thought  p^per  to  consider 
them  as  a  crime  of  the  magnitude  of  high 
treason.  He  says,  *'  As  to  mere  words,  sup- 
posed to  be  treasonable,  they  differ  widely 
nrom  writings  in  point  of  real  malignity  and 
proper  evidence.  They  are  often  the  effect  of 
mere  heat  of  blood,  which  in  some  natures, 
otherwise  well  disposed,  carrieth  a  man  be- 
yond the  bounds  of  decency  or  prudence; 
they  are  always  liable  to  great  misconstruc- 
tion from  the  ignorance  and  inattention  of 
the  hearersi  and  too  often  firom  a  motive  tnily 


criminal.''  <*  Loou  vordr,  tkertfore^  not  reta* 
the  to  any  act  or  design,  are  not  overt  acts  of 
treason,  but  words  of  advice  or  persuasion, 
and  all  consultations  for  the  traitorous  pur- 
poses treated  of  in  this  chapter,  are  certainly 
so ;  they  are  uttered  in  contemplation  of  some 
traitorous  purpose,  actually  on  foot  or  intend* 
ed,  and  in  prosecution  of  it.''  * 

Gentlemen  of  the  jury,  it  is  competent  to 
Mr.  Frost,  and  he  will  give  me  leave  to  say, 
I  think  it  is  incumbent  upon  him,  having 
made  use  of  words  of  this  sort,  to  state  to 
you,  that  in  the  sentiment  which  that  Ian* 
^uage  conveys,  he  does  not  express  those  sen* 
timents  by  which  his  general  conduct  in  life 
is  regulated.  For  aught  I  know,  he  is  otlier- 
wise  well  disposed ;  and  I  am  sure,  if  evidence 
of  that  sort  is  ^ven  to  ^rou,  you  will  feel  the 
propriety  of  giving  to  it,  not  only  a  candid, 
out  you  have  my  leave  to  give  it  the  very  ut- 
most consideration  that  can  be  possibly  given 
to  it.  Gentlemen,  you  observe  too,  thatwords 
are  not  made  treason,  be<;ause  words  may  be 
spoken  to  by  witnesses  from  a  motive  truly 
criminal.  You  will  be  to  judge,  whether  the 
evidence  of  Uie  witnesses  to  be  called  to  you 
to-day  proceeds  from  motives  truly  criminal, 
or  whether  laudable  leal  for  the  constitution 
of  their  country  is  not  their  only  motive  lor 
stating  to  you  the  conduct  of  this  defendant. 

Gentlemen,  there  is  another  circumstance. 
— ^I  will  say  but  a  word  to  you  upon  it ;  that 
is  this :  that  the  propriety  of  prosecuting  for 
words  of  this  sort  depends  a  great  deal  upon 
the  time  and  seaton  at  which  those  words  are 
uttered. 

Gentlemen,  we  know,  that  in  this  counti^ 
the  legislature  found  it  necessary  to  interfere, 
and  by  a  positive  law  to  enact,  that  any  man 
who  should  dare  to  affirm  that  the  king  and 
parliament  could  not  regulate  the  succession 
to  the  crown,  should  be  guilty  of  high  treason ; 

*  See  Foster's  Crown  Law,  p.  200,  Sid 
edition,  of  1792. 

"  Whatever  doubts,"  says  Mr  East,  "  may 
have  been  formerly  entertained,  or  however 
the  law  may  have  been  stretched  in  arbitrary 
times  to  reach  particular  men,  it  is  now  set- 
tled that  bare  words  not  relative  to  any  act  or 
desi^.  however  wicked,  indecent,  or  repre- 
hensible they  may  be,  are  not  in  themselves 
overt  acts  of  high  treason,  but  only  a  mis* 
prision,  punishable  at  common  law  byline 
and  impnsonment,  or  other  corporal  punish- 
ment. They  are  frequently  spoken  m  heat 
without  any  intention  to  act  accordingly ;  they 
are  still  more  frequently  mistaken  or  misre- 
membered;  and  sometimes  it  is  to  be  feared 
the  sense  of  them  knowingly  perverted.  It 
is  one  of  the  causes  mentioned  in  the  pre- 
amble of  the  statute  1  Mar.  st.  1,  c.  1,  for  re« 
pealing  all  intermediate  treasons  created  since 
the  Stat.  25  £d.  3,  on  account  of  the  severity 
of  those  laws  that  made  words  only,  without 
other  fact  or  deed,  to  be  high  treason/'  tknM 
of  the  Crown^  c.  2,  s,  5d. 
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Ood  forbid  the  tiooe  should  ever  come,  and  I 
do  not  believe* it  ever  cancome,  when  the 
legislature,  acting  upon  the  same  principle, 
«hall  be  obliged  to  say,  that  if  it  is  at  this 
hour  high  treason  for  men  deliberately  to 
affirm  that  the  kins  and  parliament  of  this 
country  cannot  regmate  the  succession  to  the 
crown,  it  shall  be  innocent  for  men  to  say 
that  the  king  and  parliament  of  this  country 
have  no  right  to  continue  any  government  in 
this  country.  Wh^  then,  eenUemen,  if  this 
doctrine  of  Equahty  and  No  King  has  been 
attended  with  such  consequences  as  it  is  no- 
torious to  all  mankind  it  nas  been  attended 
with,  the  notoriety  of  the  fact  renders  it  in- 
cumbent upon  those,  whose  duty  it  is,  to  bring 
Midi  defendants  before  a  jury  of  their  coun- 
try, for  that  jury  to  say,  as  between  the  coun- 
try and  individuals,  whether,  under  such  cir- 
cumstances as  will  be  laid  before  you,  he  is 
to  be  publicly  permitted  to  hold  such  doc- 
trines as  those  which  are  stated,  in  a  manner 
that  seems  to  evince  that  they  are  not  stated 
for  any  usefifl  purpose ;  but  that  they  are  stated 
for  the  purpose  of  trying,  whether  there  is 
any  law  m  this  country  that  will  secure  the 
government  of  the  countrvfrom  attacks,  which 
mean  notliing  but  to  display  the  audacity  with 
which  men  dare  to  attack  that  government. 
And  if  you  shall  be  convinced,  upon  the  whole 
of  the  evidence  before  you,  that  the  case  is 
such  as  I  have  stated  it  to  be,  this  I  am  sure 
of,  that  you  will  duly  weigh  the  consequences 
of  the  verdict,  however  you  shall  be  disposed 
to  gtTe  it,  for  the  crown,  or  for  tiie  defendant; 
and  I  am  sure,  the  cr<mn,  upon  the  temperate 
consideration  of  what  the  jury  does^  will  not  be 
dissatisfied  wUh  that  verdict^  let  it  be  what  it 
may.  The  constitution  of  this  countrv,  if  it 
be  excellent,  if  it  has  really  handed  down 
to  us  those  great  and  invaluable  blessings, 
which,  I  believe,  ninety  nine  persons  out  of  a 
hundred  are  convinced  it  has,  and  if  it  be  a 
matter  of  anxiety  to  transmit  them  to  our 
posterity,  you  will  remember  that  the  stability 
of  those  blessings  finally  and  ultimately  de- 
pends upon  the  conduct  of  juries.  It  is  with 
them,  Dy  their  verdicts,  to  establish  their 
fellow-subjects  in  the  enjoyment  of  those 
rights ;  it  is  with  them  to  say  in  what  cases 
those  rights  have  been  invaded;  and  the  same 
constitution  that  has  left  it  to  them  to  say  in 
what  cases  those  rights  have  been  invaded, 
has  also  bound  every  honest  man  ta.£ay,  that 
when  they  have  given  their  decision  upon  it, 
they  have  acted  properly  between  the  coun- 
try and  the  individual  who  is  charged  with 
the  ofifenee. 

Gentlemen,  under  these  circumstances,  I 
fthall  proceed  to  lay  the  case  before  you,  and  I 
have  only  again  to  repeat,  if  vou  shall  find, 
upon  a  due  consideration  of  this  case,  that 
this  is  a  hastv,  an  unguarded,  and  unadvised 
expression  of  a  gentleman  otherwise  well  dis- 
posed, and  who  meant  no  real  mischief  to  the 
country,  you  will  be  pleased^  with  my  con- 
sent, to  deal  with  the  defendant  as  a  person 
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under  those  circumstances  ought  to  be  dealt 
with.  I  never  will  press  a  jury  for  a  verdict, 
in  a  case  in  which,  whatever  may  be  the 
strictness  of  the  law  as  between  man  and 
man,  acting  upon  moral  and  candid  feelingjs, 
it  ought  not  to  be  asked  for;  and  having 

fiven  you  my  sentiments,  I  leave  the  defen- 
ant  in  your  hands. 

EVIDENCB  FOB  TlIB  CkOWN« 

John  Taitty  sworn. — Examined  by  Mr.  Soli^ 
'  citor  General, 

Do  you  know  Mr.  John  Trost  ? — ^I  never 
saw  him  but  that  evening  in  my  hfq. 

What  evening  ? — ^The  6tli  of  November 
last. 

Where  were  you  that  evening? — In  the 
Percy  coffee-house. 

Who  was  vlth  you  ? — Mr.  Paul  Savignar. 

Were  there  any  other  persons  in  the  cofifee* 
house  ?^-Yes,  several  gentlemen. 

Can  you  name  any? — Mr.  Yatman  was 
there;  Mr.  Bullock;  there  were  not  m^j 
that  I  knew. 

Did  you  see  Mr.  Frost  there  ? — ^Yes. 

At  what  time? — About  ten  in  the  evening. 

Where  did  Mr.  Frost  come  from  ?— He  came 
from  a  room  above  stairs  with  several  gentlo* 
men  into  the  coffee-room. 

What  did  you  first  perceive  with  respect  to 
Mr.  Frost? — He  addressed  himself,  I  think, 
first  to  Mr.  Yatnian,  but  that  I  am  not  cer- 
tain; he  was  asked  how  long  he  had  been  re- 
turned from  France. 

Lord  Kenyan,  Was  he  asked  that  by  Mr. 
Yatman  ?— By  Mr.  Yatman  or  some  of  the 
other  gentlemen;  he  said,  he  was  very  lately 
returned. 

Mr.  SoL  Gen,  What  did  he  say  more  ? — 
He  asked  him  what  they  were  doing  there, 
and  he  said,  thines  were  goins  on  very  well 
there,  they  were  doing  very  well. 

Did  you  hear  him  say  any  thing  more  ?— 
That  he  should  very  shortly  return  there. 

What  more  ? — ^There  was  nothing  more, 
till,  a  few  minutes  afler,  he  went  mto  the 
body  of  the  cofifee-room,  two  or  three  bo)ccs 
from  where  I  was ;  I  heard  him  exalting  his 
voice,  and  he  was  for  equality—"  I  am  for 
equality" — upon  which  I  got  on  my  seat,  and 
I  went  forward,  and  inquired,  "  Who  arc  you. 
Sir  ?" 

Lord  Kenyon.  You  asked  him? — Yes,  be- 
cause I  did  not  know  him.  Mr.  Yatman  an- 
swered, that  is  Mr.  Frost;  upon  which  I  asked 
him,  how  he  dared  to  utter  such  words  ?  He 
still  continued,  *'  I  am  for  equality  and  no 
king.''  Mr.  Yatman  asked  him,  if  he  meant 
no  king  in  this  country,  and  he  said,  yes,  no 
king,  or  no  kings,  I  rather  think  it  was  in 
the  plural  number.  That  the  constitution  of 
this  country  was  a  very  bad  one. 

Did  he  say  any  thing  more  ?— He  said  no- 
thing more.  I  said,  he  ou^ht  to  be  turned 
out  of  the  coffee-room ;  upon  which  he  walked 
up  the  room  and  placed  nis  back  to  the  tre^ 
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and  wished,  I  believe,  rather  to  retract,  if  he 
could  have  retracted,  what  he  had  said ;  but 
he  still  continued,  he  was  for  no  king  and 
he  was  for  equality.  He  quitted 'the  room 
'Very  shortly  atter  by  a  general  hiss  from  all 
the  comnany. 

How  long  did  he  continue  there  ? — ^I  sut>- 
pose  not  above  five  minutes. 

Cro8ft-exami»ed  by  Mr.  Enkine. 

Yon  went,  I  suppose,  to  the  cotifee-house 
Just  in  the  onlinary  course  of  your  recreation, 
I  take  for  granted? — It  is  a  coffee-house  I 
Very  seldom  go  to. 

How  came  you  there  that  nig^t? — ^I  went 
there  to  sup.  t 

You  have  been  there  often  ?— -Very  often. 

Then  of  course  you  went  to  have  your  sup^ 
per  and  read  the  newspaper  ? — Exactly  so.^ 

I  take  it  you  rememWldl  the  conversation 
that  pasdM  between  Mr.  Savignac  and  you 
that  night  ^I  believ6  Mr.  Savignac  wrote 
4own  to  the  same  effect. 

I  dare  say  you  wrote  down  this?—  I  wrote 
none  down. 

But  do  you  recollect  the  conversation  be- 
tween Mr.  Savisnac  atid  you  ? — ^No. 

Mr.  Frost  had  been  above  stairs  ? — ^Yes. 

With  whom  he  was  dining  you  do  not 
know?— No, 

Can  you  get  out  of  that  room  without  going 
tiirough  the  coffee-room  F-^I  don't  know. 

Don*t  you  know  the  contrary  ? — I  do  not. 

You  must  have  seen  people  coming  from 
above  stairs,  having  firequented  that  house? — 
Yes.  ' 

Then  you  know  the  way  from  up  stairs  is 
through  the  coffee-room? — Yes. 

Ypu  sav.  you  are  not  certain  that  Mr.  Frost 
addressed  nimself  first  to  Mr.  Yatman?— No, 
I  am  not. 

The  first  of  the  conversation,  you  will  ven- 
ture to  swear  to,  was  a  question  put  by  Yat- 
man  to  him  ? — ^Yes. 

Will  you  venture  to  swear,  that  when  Mr. 

•  Frost  came  down  stairs,  he  was  not  going 

straight  through  the  coffee-house  into  the 

street,  till  Mr.  i  atman  stopped  him,  and  asked 

him  that  question  ?— That  I  cimnot  say. 

What  time  was  it  ? — About  ten  in  the  even- 
ing, rather  before  than  after. 

Mr.  Frost  was  perfectly  sober  I  suppose? — 
I  cannot  say  whether  he  was  or  not. 

There  was  a  good  dinner,  where  a  number 
of  gentiemen  had  been  present? — ^I  cannot 
say. 

You  saw  other  gentlemen  come  down  ? — 
Yes. 

Were  they  not  all  drunk  ?— They  might  be, 
1  don't  know. 

He  asked  Mr.  Frost  how  long  he  bad  been 
from  France,  and  he  told  him  he  was  lately  re- 
turned; the  conversation  went  about  France? 
--Yes. 

Will  you  venture  to  swear,  the  conversation 
did  not  continue  between  Mr.  Yatman  and 
Mr.  Frost  from  the  time  it  first  began  till  the 


time  you  heard  him  say,  he  was  for  equa* 
lity? — I  cannot  say,  I  aid  not  attend  to  it 
till  he  exalted  his  voice,  and  said,  he  was  for 
equality. 

Then  what  question  was  put  to  him,  and 
what  turn  the  conversation  was  taking,  yeu 
donH  know,  till  you  heard  him  exalt  his 
voice  ? — ^No. 

Then  ^ou  did  not  know  whether  the  con- 
versation respected  France  or  England ;  but 
hearing  the  word  Equality,  you  were  all  a- 
gos?— ^o,  I  was  not  all  a-gog. 

You  were  in  another  part  of  the  coffe^ 
house  ? — I  was  in  the  next  box. 

By  vour  own  account  you  don't  appear  to 
have  been  very  attentive;  but  hearm^  hb 
voice  louder  than  before,  you  immediately 
went  up,  and  asked  him,  how  he  dared  to 
utter  such  words  ? — Yes. 

You  said  that  in  a  tone  of  voice  that  riwwed 
you  felt  yourself  insulted  ? — ^Yes. 

Before  you  knew  to  what  his  words  allud- 
ed ;  for  he  had  been  talking  about  France, 
you  know,  and  how  things  went  onthere, 
and  you  immediately  then  interfered,  I  be* 
lieve  several  other  persons  interfered  in  the 
same  insulting  manner  ? — ^Yes,  I  believe  they 
did. 

At  this  time  you  make  use  of  an  espressioiiy 
— it  probably  may  be  owing  to  my  duhiess,— « 
but  I  cannot  understand  you ;  you  said,  he 
seemed  to  wish  to  retract,  but  stiU  continued 
to  say  the  same  thing  over  again? — ^He  did 
not  say  much. 

You  said,  he  ought  to  be  put  upon  the  firc^ 
you  know? — ^Yes. 

Somebody  talked  of  sending  for  a  consta- 
ble ? — Yes ;  and  he  said,  every  man  there  was 
a  constable. 

Mr.  Sol,  Gen,  Did  Mr.  Frost  appear  to  be 
disabled  by  liquor?— If  I  had  known  him  be- 
fore, I  should  nave  been  better  able  to  say, 
but  I  think  there  was  liardly  a  doubt  but  ie 
might ;  but  as  I  don't  know,  I  cannot  say 
whether  he  was  or  no^  but  I  rather  believe 
he  was. 

Did  he  repeat  the  words  more  than  once  N— 
I  don't  think  he  did. 

You  said,  he  wished  to  retract,  but  still 
continued,  tiiat  he  was  for  no  king  and  equa- 
lity ? — He  did  not  repeat  that  twice. 

What  did  you  mean  by  saying,  he  wished 
to  retract? — ^I  rather  thought  he  was  sorry  for 
what  he  had  said;  tiiat  is  what  I  mean  by  it. 

Paul  SoDignac  sworn. — Examined  by  Mr* 

Bearer^. 

Do  you  remember  being  at  the  Percy  coffee- 
house with  Mr.  Taitt,  upon  the  6th  of  No- 
vember last? — ^Yes. 

Do  you  remember  seeing  Mr.  Frost  there  f 
— I  saw  a  person  whom  they  called  Mr.  Frost, 
but  I  never  saw  him  before  nor  since. 

That  genUeman  who  sits  there? — (pointing 
to  Mr.  Frost). — I  cannot  say. 

What  time  in  the  evening  did  you  see  him 
in  the  room  ?— Between  nine  and  ten. 
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Did  you  hear  any  particular  expressions  he 
made  use  of? — ^When  he  passed  the  box  I  was 
sitting  in,  he  was  in  the  company  of  Mr.  Yat- 
man,  and  I  heard  him  say,  **  I  am  for  equa- 
lly and  no  king." 

Lord  Kenyan.  What  did  he  say  ? — ^He  was 
not  in  the  box;  he  was  walking  up  the  mid- 
dle of  the  coffee  room,  and  he  said,  *^  I  am 
for  equalit^r  and  no  king."  I  heard  Mr.  Yat- 
inan,  pressing  his  brow,  say,  <'  What !  equa- 
lity and  no  king  in  this  country?''  Upon 
which  Mr.  Frost  answered,  "  Yes,  no  king; 
there  ought  to  be  no  king.''  I  heard  nothing 
more  in  conversation  pass.  I  stepped  from 
the  box^  and  asked  him,  how  he  dared  to  hold 
&  doctrme  of  that  kind  in  a  public  coffee- 
room  ?  He  made  some  reply  as  before,  that 
he  was  for  equality  and  no  kmg.  I  tola  him, 
if  he  was  not  under  the  protection  of  the  very 
king  he  was  then  reviling,  I  would  kick  him 
out  of  the  coffee-room.  Upon  which  he  asked 
me,  if  I  doubted  his  courage.  I  told  him, 
certainly  he  would  not  have  made  use  of  such 
expressions  without,  because  I  should  have 
supposed  it  to  be  an  insult  to  make  use  of 
such  expressions  in  a  public  coffee-house. 
Ue  was  then  handled  by  other  gentlemen, 
and  I  sat  down ;  but  veiy  soon  afterwards  he 
left  the  room,  under  the  execrations  and  hisses 
of  aU  the  room. 

Did  you  see  him  when  he  first  came  down 
into  the  public  coffee-room  ?«-I  don't  know 
that  I  might  I  saw  him  soon  af\er  I  saw 
Jdr.  Yatman. 

Aecollect  yourself,  and  tell  me  how  long 
you  can  speaJc  to  it,  as  near  as  you  can — re- 
collect how  long  he  was  in  the  public  coffee- 
room  before  he  went  away?— Not  ten  mi 
nuies ;  not  more  I  am  sure. 

I  would  ask  you  whether  this  conduct  and 
these  expressions  of  his  produced  any,  and 
what  kind  of  notice  in  the  company  ? — That 
every  gentleman  there  was  under  the  same 
idea  with  me,  that  he  ought  to  be  kicked  out 
of  the  ooffee-room. 

Cross-examined  by  Mr.  Serj.  Runnington. 

You  don't  live  in  that  neighbourhood,  do 
you? — ^No,  in  Carshalton,  in  Surrey. 

How  long  had  you  been  in  the  coffee-room, 
before  you  saw  Mr.  Frost  come  in  ?~He  was 
up  stairs. 

Was  he  obliged  to  come  throueh  the  coffee- 
room  from  up  stiurs  to  go  into  me  street? — I 
cannot  say. 

How  far  were  you  from  Mr.  Yatman? — 
They  were  walking  up  the  coffee-room  close 
tome. 

Did  any  thing  pass  firom  Mr.  Yatman  to 
Mr.  Frost? — ^Yes. 

Before  Mr.  Frost  spoke  at  all  ? — No. 

Do  you  recollect  Mr.  Yatman  saying,  as  he 
came  down  stairs,  **  Well,  Mr.  Equality, 
where  are  you  goii^  to?" — No,  I  do  not. 

Matthew  Tatman  sworn.— Examined  by  Mr. 

Baldwin, 
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6th  ei  November,  in  the  evening? — I  was. 

Did  you  see  Mr.  Frost  there?— I  did. 

You  have  long  known  Mr.  Frost? — Mr. 
Frost  was  in  the  commission  forwatchinsand 
lighting  the  street  in  which  I  live,  and!  am 
one  of  the  commissioners. 

Tell  us  what  passed  between  Mr.  Frost  and 
you  at  the  Percy  coffee-house  ?— He  came 
from  the  room  where  be  dined,  and  into  the 
coffee  room ;  he  came  up  to  where  I  was,  aiu| 
knowme  he  was  lately  come  from  France,  I 
said.  Well,  how  do  they  go  on  in  France  ?  He 
seemed  to  be  stimulated  at  the  question,  and 
he  extended  his  arm,  and  exalted  his  yoke 
sufficiently  to  be  hcaid  up  stairs,  if  the  door 
had  been  opened.  *^  I  am  for  equality  and  no 
king."-^"  What  1"  says  I,  "  no  king  in  thb 
country?''— •<  No  king!"  as  loud  as  he  coul4 
holla. 

Did  any  thing  more  pass  between  you  and 
your  old  friend  ?  -No,  I  had  enough.  Upoa . 
this,  the  gentlemen  in  the  coffiee-room  seemed 
to  be  stimulated  with  anger,  and  Mr.  Taitt 
and  Mr.  Savignac  got  up,  and  were  so  enrsAed 
at  him,  I  suppos^  they  would  have  kicked 
him  out  off  the  coffiee-room,  and  I  believe  it 
would  have  been  done,  but  one  gentleman 
got  him  to  the  door,  and  prevailed  on  him  to 
gpout 

Did  he  say  any  thuig  more  that  you  recol- 
lect ? — ^No,  it  was  all  confusion  afler  thaL 

And  the  manner  of  it  vns  as  you  have 
described  it? — Yes. 

With  vehemence  ?— Yes,  he  was  very  warm. 

Cross-examined  by  Mr.  ErtJUne. 

It  was  all  general  confusion  after  Mr.  Taitt 
had  interfered  ? — Yes. 

hi  believe  Mr.  Frost  said  this  extremely 
oud,  that  he  mieht  have  been  heard  up  stairs? 
— I  am  just  of  that  opinion. 

And  then  it  was  that  Mr.  Taitt  interfered  ? 
—Yes. 

After  that  all  was  confusion?— Yes. 

Mr.  Baldwin,  Though  there  was  confusion 
afterwards,  there  was  not  when  he  spoke  tkose 
words? — No. 

Did  he  speak  it  coolly  or  otherwise,  except^ 
ing  the  warmth  of  which  you  have  spoken^ 
How  was  he  in  his  understanding  ? — He  spoko 
it  veiy  distinctly,  and  wished  to  be  heani  by 
evei^  body. 

Was  he  sober  or  no?— Cert^ly  he  was  not 
drunk. 

Mr.  Erskine.  It  was  ten  o'ckx:k,  was  it 
not? — Between  nine  and  ten.  I  don't  know 
whether  it  was  quite  ten. 


Do  you  mean  to  say  he  was  just  as  sober  as 
he  might  be  at  twelve  o'clock  in  the  day?—- 
That  he  walked. 

Do  you  mean  to  stake  your  character  and 
your  honour  before  the  jury,  b^r  saying  he  waf 
as  sober  as  if  you  had  seen  him  before  din* 
ner  ?*— X  don't  say  he  was  sober. 

I  ask  you  whether  you  mean  to  stake  ^our 
chii^fcter  tnd  your  honour  befo^  the  jury, 
by  ^yipg  tbttbow«|i«s  SQUrfiattwotvo 
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o'clock  at  day? — ^I  should  not  have  knowft 
that  he  was  not  hy  his  conversation  and  his 
walk:  whether  he  was  in  his  right  senses 
when  he  used  those  words,  is  another  thing. 

Do  you  mean  to  say  he  spoke  in  the  man- 
ner, and  the  pitch  of  voice  hke  a  sober  man? 
^He  was  stimulated. 

He  extended  his  arm? — ^Ycs. 

You  think  that  a  mark  of  sobriety,  do  you? 
— ^I  do  not  think  it  a  mark  of  good  sense. 

■■■■    '      Bullock  sworn. — Examined  by  Mr. 

.    Wood. 

Were  you  at  the  Percy  coffee-house  on  the 
6lh  of  November  last.? — I  was. 

Did  you  see  Mr.  Frost  there  ?— I  did. 
'  Be  so  good  as  tell  us  whether  you  heard 
him  say  any  thing,  and  what  it  was  ? — I  did 
not  attend  to  the  conversation,  till  I  heard 
what  I  thought  very  tfeasonable  words,  upon 
which  I  committed  them  to  paper :  I  wrote 
\\  at  the  time  with  an  idea  of  having  it 
signed. 

'  Be  so  good  as  to  read  them  slowly.— 
(Reads,)  Percy  coffee-house,  6th  of  Novem- 
ber 1799.  We,  the  undermentioned,  do 
hereby  certify,  that  at  about  ten  o'clock  this 
evening,  Mr.  John  Frost  came  into  this 
coffee-room,  and  did  then,  and  in  our  pre- 
sence, openly  declare,  that  he  wished  to  see 
equality  prevail  in  this  country,  and  no  king, 
in  a  loua  and  factious  way ;  and  upon  being 
asked,  whether  he  meant  that  there  should 
be  no  king  in  this  country;  he  answered. 
Yes. — ^That  is  all  I  recollect  of  seditious 
#ords. 

Lord  Kenyan,  You  put  this  down  with  a 
view;^tthey  might  have  been  signed? — 1 
did. 

Mr.  Wood.  Was  Mr.  Frost  drunk  or  sober 
at  that  time  ? — ^I  never  saw  Mr.  Frost  before 
that  time,  but  he  did  not  appear  to  me  to  be 
a  man  in  liquor,  not  in  the  least  so. 

Have  you  ever  seen  him  at  any  othertime  ? 
—I  have  frequently  since. 

Where  may  that  be  ? — in  Paris. 

How  soon  afler  this  was  it? — I  arrived  at 
Paris  on  the  87th  of  December,  I  think,  to 
the  best  of  my  recollection ;  and  I  saw  him  a 
few  days  afler  my  arrival  there. 

Mr.  Ertkine.  We  have  surely  nothing  to 
do  with  what  passed  in  Paris  ? 

Lord  Kent/on.  I  think  I  may  hear  it;  if 
words  in  this  country  constitutine  a  different 
offence,  that  might  be  prosecuted  here^-— ; 
but  this  is  quite  a  new  question.  In  common 
slander  this  is  always  allowed. 

Mr.  Erskine,  I  confess,  I  cannot  help  en- 
tering my  protest  against  it,  and  upon  this 
plain  principle,  that  it  may  be  recollected 
that  that  question*  did  arise,  and  that  the  de- 
fendant may  have  the  benHit  of  it. 

Mr.  Attorney  General,  I  believe  Mr. 
£rskine  has  misunderstood  what  I  meant  by- 
putting  the  question'.  I  meant  merely  whe- 
ther he  had  ever  seen  Mr.  Frost  at  any  future 
4pae  any"  where^  and  wheihef^  from  any  con- 


versation  he  had  with  him,  he  can  take  upon 
him  to  judge  of  the  state  in  which  Mr.  Frost 
was  upon  the  6th  of  November  1792 ;  that  is, 
comparing  his  modes  of  conversing  at  future 
times,  near  or  distant  from  that  Oth  of  No- 
vember 1792,  I  don't  wish  to  ask  a  single 
question  respecting  Mr.  Frost's  conversation 
since  that  time,  whatever  the  law  may  be 
upon  the  subject  I  have  a  still  more  impor- 
tant reason  for  not  asking  it. 

Mr.  Erskine.  My  obiection  is  by  no  means 
cured,  hut  is  rendered  still  more  important. 
The  question  was  this,  whether  the  witness 
shall  he  allowed  to  say  from  conversations 
with  Mr.  Frost- 
Mr.  Bullock.  I  believe  I  can  save  you 
a  great  deal  of  trouble.  I  know  notlung 
about  it. 

Lord  Kenyan.  I  am  clearly  of  opinion  that 
it  might  have  been  asked  in  the  way  in  which 
the  attorney-general  put  it,  if  bv  his  general 
deportment  afterwards  he  could  judge  whe- 
ther he  was  in  liquor  or  not.  I  have  not  the 
least  particle  of  doubts 

Mr,  Erskine,  Neither  have  I  cert^lyupoa 
that  point,  my  lord. 

Where  have  you  seen  him  since? — ^At 
Calais  the  first  time. 

Lord  Keynon.  I  will  not  have  all  his  Hfe 
and  conversation  brought  forward ;  I  would 
not  have  him  give  evidence  from  conjecture 
or  knowledge  of  what  he  was  doing  at  Paris ; 
all  that  I  mean  to  allow  is,  whether  from  bis 
general  depbrtment  at  other  times,  he  thinks 
he  vras  sober  at  that  time  ? 

How  many  times  might  you  see  him,  thinic 
you? — It  is  impossible  to  say;  I  have  fre- 
quentiy  seen  him  at  a  coffee-house. 

Are  you  able  to  judge  from  that,  whether 
he  was  sober  or  not  when  you  saw  hmi  at 
Percy<4treet  coffee-house  ? — He  was  what  you 
may  call  a  sober  man. 

Mr.  Erskine.  Was  he  like  a  man  who  had 
been  drinking?-— Drinking  rnoderately. 

Two  botUes  of  port,  what  do  you  -mf  to 
that? — ^I  cannot  sav. 

It  is  very  difficult  to  judge  by  weights  and 
scales? — ^I  thought  he  was  sober  by  bis 


manner. 


Hon.  Thomas  Erskine* 


Gentlemen  of  the  Juiy ; — ^I  rise  to  address 
you  under  circumstances  so  peculiar,  that  I 
consider  myself  entitied  not  only  for  the 
defendant  arraigned  before  j^ou.  but  personally 
for  myself,  to  the  utmost  indulgence  of  the 
court.  I  came  down  this  morning  with  no 
other  notice  of  the  duty  cast  upon  me  in  this 
cause,  nor  any  other  direction  for  the  preme- 
ditation necessary  to  its  performance,  thsn 
that  which  I  have  ever  considered  to  be  the 
safest  and  the  best,  namely,  the  records  of 
the  court,  as  they  are  entered  here  for  trial, 
where  for  the  ends  of  iustice  the  charge  must 
always  appear  with  tne  most  accurate  preci- 
sion, that  the  accused  may  know  what  crime 
he  is  called  upon  to  answeri  a^d  hit  couokI 
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hhw  he  may  defend  him.  Fining  therefore 
upon  the  record  which  arraigns  the  defendant, 
a  simple,  unquahfied  charge  of  seditious 
words,  unconnected,  and  uncomplicated  with 
any  extrinsic  events^  I  little  imagined  that  the 
conduct  of  my  client  was  to  receive  its  colour 
and  constniction  from  the  present  state  of 
France,  or  rather  of  all  Europe,  as  aflfectine 
the  condition  of  England ;  I  little  dreamed 
that  the  6th  day  of  Novemher  (which,  reading 
the  indictment,  I  had  a  right  to  consider  like 
any  other  day  in  the  calendar)  was  to  turn 
out  an  epoch  m  this  country  (for  io  it  is  styled 
in  the  argument),  and  that  instead  of  havine 
to  deal  With  idle,  thoughtless  words,  uttered 
over  wine,  through  the  passage  of  a  cofFee- 
liouse,  with  whatever  at  any  time  might  belong 
to  them,  I  was  to  meet  a  charge,  of  which  I 
had  no  notice,  or  conception,  and  to  find  the 
loose  dialogue,  which,  even  upon  the  face  of 
the  record  itself,  exhibits  nothing  more  than  a 
casual  sudden  conversation,  exalted  to  an  ac« 
cusation  of  the  most  premeditated,  serious^ 
and  alarmins  nature,— verging  upon  high  trea- 
son itself,  by  its  connexion  with  the  most 
hostile  purposes  to  the  state,---and  assuming 
a  shape  stul  more  interesting  from  its  dan- 
gerous connexion  with  certain  mysterious 
conspiracies,  which^  in  confederacy  with 
French  republicans,  threaten,  it  seenu,  the 
constitution  of  our  once  happy  country. 

Gentlemen,  I  confess  myself  much  unpre- 
pared for  a  discussion  of  this  nature,  and  a 
little  disconcerted  at  being  so; — for  though 
(as  I  have  said)  I  had  no  notice  from  the  re- 
cord, that  the  polices  of  Europe  were  to  be 
the  subject  of  discourse,  yet  experience  ought 
to  have  taught  me  to  expect  it; — ^for  what  act 
of  government  has  for  a  long  time  past  been 
carried  on  by  any  other  means; — when  or 
mkere  has  been  the  debate,  or  what  has  been 
the  object  of  authority,  in  which  the  afiairs 
of  France  have  not  taken  the  lead?— The 
affairs  of  France  have  indeed  become  the 
common  stadking  horse  for  all  state  purposes. 
— I  know  the  honour  of  my  learned  friend 
too  well  to  impute  to  him  the  introduction  of 
them  for  any  improper  or  dishonourable  pur- 
pose ;  I  am  sure  he  connects  them  in  his  own 
mind  with  the  subject,  and  thinks  them  le- 
gally before  you — I  am  bound  to  think  so, 
because  the  general  tenor  of  his  address  to 
jou  has  been  manly  and  candid ;  but  I  assert, 
that  neither  the  actual  condition  of  Frani^, 
nor  the  supposed  condition  of  this  country, 
are,  or  can  oe,  in  any  shape  before  you, — and 
that  upon  the  trial  of  this  indictment,  sup- 
ported only  by  the  evidence  you  have  heara, 
the  words  must  be  judged  of  as  if  spoken  by 
any  man  or  woman  in  the  kingdom,  at  any 
time  from  the  Norman  conquest  to  the  mo- 
ment I  am  addressing  you. 

I  admit,  indeed,  that  the  particular  time  in 
^hich  words  are  spoken,  or  acts  committed, 
may  most  essentially  alter  their  quality  and 
construction,  and  give  to  expressions  or  con- 
duet,  whifili  in  another  season  might  have 


been  innocent,  or  at  least  indifferent^  the 
highest  and  most  enormous  guilt v—but  for 
that  very  reason  the  supposed  particularity  of 
the  present  times  as  applicable  to  the  matter 
before  you,  is  absolutely  shut  out  from  your 
consideration,  shut  out  upon  the  plainest  and 
most  obvious  principle  of  justice  and  law ; — 
because,  wherever  time  or  occation  mix  with 
an  act, — affect  its  quality, — and  constitute  or 
enhance  its  criminality,  they  then  become  an 
essential  part  of  the  misdemeanor  itself,  and 
must  consequently  be  charged  as  such  upon 
the  record.  I  plainly  discover  I  have  his 
lordship's  assent  to  this  proposition. — If  theve* 
fore  the  crown  had  cx)nsidered  this  cause  ori- 
^nally  in  the  seribus  li^ht  which  it  considers 
It  to-dav,  it  h^  wholly  mistaken  its  course. 
If  it  had  considered  the  government  of  France 
as  actively  engaged  in  the  encouragement  of 
disaffection  to  the  monarchy  of  England,  and 
that  her  newly-erected  Republic  was  set  up 
by  her  as  the  great  type  for  imitation  and  ex- 
ample here ; — ^if  it  had  considered  that  num- 
bers, and  even  classesof  our  countrymen  were 
ripe  for  disaffection,  if  not  for  rebeUion^ — and 
that  the  defendant,  as  an  emissary  of  France, 
had  spoken  the  words  with  the  premeditated 
design  of  undermining  our  government;— 
this  situation  of  things  might  and  ought  to 
have  been  put  zsfact$  upon  the  record,  and  as 
facts  established  by  evidence,  instead  of  rest- 
ing as  they  do  to-day  upon  assertion.  By 
such  a  course  the  crime  indeed  would  have 
become  of  the  magnitude  represented;  but  on 
the  other  hand,  as  the  conviction  could  only 
have  followed  from  the  proof,  the  defendant 
upon  the  evidence  of  to-day  must  have  an  hour 
ago  been  acquitted;  since  not  a  syllable  has 
been  provea  of  any  emissaries  from  France  to 
debauch  our  monarchical  principles ;— not 
even  an  insinuation  in  eoidencfiy  that,  tf  there 
were  any  such,  the  defendant  was  one^f  them  ; 
—not  a  syllable  of  proof,  either  directly  or 
indirectly,  that  the  condition  of  the  country, 
when  tiie  words  were  uttered,  differed  from 
its  ordinary  condition  in  times  of  prosperity 
and  peace.  It  is  therefore  a  new  and  most 
compendious  mode  of  justice,  that  the  fact<; 
whicti  wholly  constitute,  or  at  all  events  lift 
up  the  dignity  and  danger  of  the  offence, 
should  not  be  charged  upon  record, — -because 
thiy  could  not  he  proved ; — but  are  to  be  taken 
for  granted  in  the  argument,  so  as  to  produce 
the  same  effect  upon  the  trial,  and  in  the 
punishment,  as  if  they  had  been  actually 
charged,  and  completely  established.  If  the 
a£&irs  of  France,  as  they  are  supposed  to 
affect  this  country,  had  been  introduced  with- 
out a  warrant  from  the  charge  or  the  evidence, 
I  should  have  been  wholly  silent  concerning 
them :  but  as  they  have  been  already  mixed 
with  the  subject  in  a  manner  so  eloquent  and 
affecting,  as  too  probably  to  have  made  a 
strong  impression,  it  becomes  my  duty  to  en- 
deavour at  least  to  remove  it. 

The  late  revolutions  in  France  have  been 
^presented  to  you  as  not  pnly  miaous  to  their 
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•uthorSy  And  to  the  inbalHtftats  of  thftt  coun* 
try,  but  as  likely  to  shake  aad  disturb  the 
principles  of  this  and  all  other  covemments ; 
— ^you  have  been  told,  that  though  the  English 
people  are  generally  well  affected  to  their 
government — ninety-nine  out  of  one  hundred^ 
upon  Mr.  Attorney  Generars  own  statement, 
•r-yet  that  wicked  and  designinjg  men  have 
lone  been  labouring  to  overturn  it, — and  that 
nothinff  short  of  the  wise  and  spirited  exer- 
tions 01  the  present  Government  (of  which 
this  prosecution  is,  it  seems,  one  of  the  in- 
stances), has  hitherto  averted,  or  can  continue 
to  avert  the  dangerous  contagion,  which  mifr- 
rule  and  anarchy  are  spreading  over  the 
world ; — that  bodies  of  Englishmen,  forgetting 
their  duty  to  their  own  country  and  its  con- 
stitution, have  congratulated  the  convention 
of  France  upon  the  formation  of  their  mon* 
8trous  oov^mment;— and  that  the  conduct  of 
the  defendant  must  be  considered  as  a  part 
of  a  deep-laid  system  of  disaffection^  which 
threatened  the  estabUshments  of  this  king- 
dom. 

Grentlemen,  this  state  of  thin^  having  no 
support  whatever  from  any  evidence  before 
you,  and  resting  only  upon  apimon;  I  have 
an  equal  riffht  to  mine ; — having  the  same 
means  of  ooservation  with  other  people  of 
what  passes  in  the  world ;  and  as  I  have  a 
very  clear  one  upon  this  subject,  I  will  give  it 
you  in  a  few  words. 

I  am  of  opinion  then,  that  there  is  not  the 
amallest  foundation  for  the  alarm  which  has 
been  so  industriously  propagated;  in  which 
I  am  so  far  from  beine  singu&r,  that  I  verily 
believe  the  authors  of  it  are  themselves  pri- 
vatefy  of  the  same  way  of  thinking;— but  it 
was  convenient  for  certain  penons/ vtho  had 
changed  their  princi(>lesy  to  find  some  plausi- 
ble pretext  for  changing  them;— it  was  con- 
vement  for  those^  who  when  out  ^  power  had 
endeavoured  to  lead  the  public  mind  to  tlie 
necessity  of  reforming  the  corruptions  of  our 
own  government,  to  find  anj/ reasons  for  their 
continuance  and  confirmation,  when  they 
operated  as  engines  to  support  themitelves  in 
the  exercise  of  powers,  which  were  only  odious 
when  in  other  handi.  For  this  honourable 
purpose  the  sober,  reflecting,  and  temperate 
character  of  the  English  nation,  was  to  be 
represented  as  fermenting  into  sedition,  and 
into  an  insane  contempt  for  the  revered  in- 
stitutions of  their  ancestors: — for  this  ho- 
nourable purpose  the  wisest  men^ — ^the  most 
eminent  for  virtue, — the  most  splendid  in 
talents^— -the  most  independent  for  rank  and 
property  in  the  country,  were,  for  no  other 
crime  than  their  perseverance  in  those  senti- 
menU  which  certain  pemnu  had  originated 
and  abandoned^  to  be  given  up  to  the  licen- 
tious, pens  and  tongues  of  hired  defamation, 
-—tone  stabbed  in  the  dark  by  anonymous 
accusation,  and  to  be  held  out  to  England 
and  to  the  whole  world,  as  conspiring  under 
the  auspices  of  cut-throats,  to  overturn  every 
thing  sacred  in  xtiim^  and  veoenble  in  the 


andent  goverament  of  our  oooatiy.  Certain 
it  is,  that  the  whole  system  of  government,  of 
which  the  business  we  are  now  engaged  io  is 
no  mean  specimen,  came  upon  the  public 
with  the  suddenness  of  a  clap  of  thunder, 
witliout  one  act  to  give  it  foundation./roni  the 
very  moment  that  notice  was  given  of  a  motion 
in  parliament^  to  reform  the  r^reinUation  ijf 
theneopie.  Long,  long  before  that  time  tl!« 
Rights  of  Man  and  otner  books,  thou^  not 
complained  of,  had  been  written; — equally 
long  before  it,  the  addresses  to  the  Frencli 

Kvemmeut,  which  have  created  such  a  panic, 
d  existed ; — ^but  as  there  is  a  give  and  take 
in  this  world,  they  passed  unregarded.  Leave 
but  the  practical  corruptions,  and  they  are 
contentea  to  wink  at  the  tpeculationM  of 
theorists,  and  the  compliments  of  public- 
spirited  civility;  but  the  moment  the  national 
attention  was  awakened  to  look  tothingtin 
practice^  and  to  teek  to  reform  corruptiont  at 
homey  firom  that  moment,  as  at  the  rmg^g  of 
a  bell,  the  whole  htve  began  to  swarm,  and 
every  man  in  his  turn  has  been  stiing. 

This>  gentlemen,  is  the  real  state  of  the 
case ;  and  I  am  so  far  from  pushing  the  ob- 
servation beyond  its  bearing  for  the  dcfenop 
of  a  client,  that  I  am  ready  to  admit  Mr.  Frost 
in  his  conduct  has  not  been  wholly  invulner- 
able, and  that  m  some  measure  he  has  brought 
this  prosecution  upon  himself. 

Gentlemen,  Mr.  Frost  must  forgive  me,  if 
I  take  the  liberty  to  sav,  that,  with  the  best 
intentions  intbeworid,  he  formerly  pushed 
his  observations  and  conduct  respcctmgco- 
vemment  further  than  many  would  be  dis- 
posed to  follow  him.  I  cannot  disguise  or 
conceal  from  you,  that  I  find  hio  name  in  this 
green  book,*  as  associated  with  Mr.  Pitt  and 

(*  Mr.  Erskine  read  the  following  minutes 
fiom  Mr.  Pitt's  hand-writing)  s 

Thatched  Eoaee  Tavern,^  May  18, 1784. 

At  a  numerous  and  respectable  meeting  of 
members  of  parliament,  friendly  to  a  consti- 
tutional reformation,  and  of  members  of  se- 
veral committees  of  counUes  and  cities. 


The  Duke  of  Richmond 

Lord  Surry 

Lord  Mahon 

The  Lord  Mayor 

Hon.  Wm,  Pitt 

Sk  Watkin  Lewes 

Rev.  Mr.  WyviU 

Mr.  Falconer 

Mr.  Redman 

Mr.  Withers 

Mr.  Bodely 

Mr.  Vardy 

Mr.  Sheridan 

Mr.  Alderman  Turner 

Mr.  Trecothick 

Mr.  Vincent 

Sir  C.  Tumer 

Mr.  Tay k)r 

Mr^AmlMisI 


Rev.  Mr.  Bromley 
Mr.  B.  Hollis 
Mr.  Disney  Fitche 
Mr.  Edmunds 
General  Hale 
Sir  Cecil  Wray 
Mr.  B.  Hayes 
Sir  J.  Norcliffe 
Dr.  John  Jebb 
Major  Cartwright 
Mr.  IIUI 
Mr.  Baynes 
Mr.  Shove 
Mr.  ChurchiU 
Mr.  Tooke 
Mr.  Home 
Mr.  Frost 
Mr.  Trevanioii 
Dr.  BrocUsfby 
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the  duke  of  BadumHid^al  the  Thtlcliad  House 
teveniy  in  Si.  Jametfe-street;  that  I  find  htm 
ako  the  oonespcmdentof  the  formeryand  that 
I  discover  intheir  fmbticatioiM  <m  the  struc- 
ture and  conduct  of  the  House  of  Commonsi 
expressions^  which,  however  merited,  and  in 
my  opinion  commendable,  would  now  be  con^ 


Mr.  Duttcombe 
Mr.  J.  Martin 
Mr.  Aid.  Townshend 
Mr.  Aid.  Creichton 
Mr.  AkL  wakes 


Rev.  Dr.  Rycrojft 
Colonel  Byron 
Major  Party 
Mr.  Green 
&c*  ^tt*  &c. 


Resolved  unanimouslv. 
That  the  motion  of  the  Honourable  William 
Fill  on  the  7th  instant,  for  the  appomtment 
of  a  committee  of  the  House  of  Commons,  io 
inquire  into  the  state  of  the.representation  of 
the  people  of  Great  Britain  in  parliament,  and 
to  report  the  same  to  the  House,  and  also 
what  steps  it  might  be  proper  in  their  opinion 
to  take  tnereupon,  luivingbeen  defeated  by  a 
motion  made  for  the  order  of  the  day,  it  is 
become  indispensably  necessary  that  applica- 
tion should  be  made  to  parliament,  by  peti- 
tions from  the  collective  body  of  the  people 
in  Uieir  respective'districts,  requesting  a  sub- 
stantial reformation  of  the  Commons  House 
^parliament. 

Resolved  unanimously. 
That  this  meeting,  oonsiderine  that  a  se- 
Aerai  application  by  the  collective  Dody  to  me 
Commons  House  of  parliament  cannot  be 
nude  before  the  close  of  the  present  session, 
is  of  opinion,  that  the  sense  of  the  people 
diould  oe  taken  at  such  times  as  may  be  con- 
venient this  summer,  in  order  to  lay  their  se- 
vend  petitions  before  pariiament  early  in  the 
tiezt  session,  when  their  proposition  for  a 
parliamentaiy  ieformatton,vi(Mii<vAtcA  net- 
iAer  tke  liberty  qftke  nation  tan  be  premrvedy 
nor  the  permanence  cfa  wnee  and  virtwrne  ad- 
mnittratum  can  be  Meeured^  may  receive  that 
ample  and  mature  discussion  which  so  mo- 
mentous a  question  demands. 

Resolved  unanimously, 
That  the  thanks  of  this  meeting  be  given 
to  the  honourable  William  Pitt  tor  moving, 
John  Sawbridge,  esq.  for  seconding,  and  Uie 
141  other  members  who  supported,  the  mo- 
tion for  a  committee  to  inquire  into  the  state 
of  partiamentary  representation,  and  to  sug- 
gest what  in  their  opinion  ought  to  be  done 
mereupon;  as  well  as  to  the  ouke  of  Rich- 
mond, lord  John  Cavendish,  Mr.  Secretary 
Fol,  and  every  other  member  of  the  present 
ministry,  or  of  either  House  of  Parhament, 
who  has  in  any  way  promoted  the  necessary 
reform  that  was  the  object  of  the  foregoing 
motion. 

Wh.  PLOMEBy  Chairman. 

And  they  resolved  to  have  another  meeting 
at  the  same  place  on  Saturday,  June  1. — 
Orig,  Ed.. 


ndered  not  merely  as  intemperate  and  un- 
guarded, but  as  highly  criminal.* 

Oentkmeny  the  fashion  of  this  worid 
speedily  passeth  away  .—We  find  these  glorious 
restorers  of  equal  representation,  determinedos 
mniiterty  that,  so  te  from  every  man  being  an 
elector,  the  metropolis  of  the  kingdom  should 
have  no  election  at  all;  but  should  submit  to 
the  power  or  to  the  softer  allurements  of  the 
crown.  Certain  it  is,  that,  for  a  short  season, 
Mr.  Frost  being  engaged  pr&femanaV^  a$ 
agent  for  tke  govemSient  candidate^  did  not 
(indeed  he  could  not)  oppose  this  inconsis* 
tenor  between  the  doctrme  and  practice  of 
his  friends ;  and  in  thu  interregnum  ef  public 
$piritf  he  waa^  in  the  opinion  of  government, 
a  perfect  patriot,  a  ftdthiul  friend  to  the  Bri- 
tisn  constitution.  As  a  member  of  the  law 
he  was  therefore  trusted  with  government 
business  in  matters  of  revenue,  and  was,  in 
short,  what  all  the  friends  of  government  of 
course  are,  the  best  and  most  approved ; — ^to 
save  words,  he  was  like  all  the  rest  of  them, 
—just  what  he  should  be.  But  ihe  election 
being  over,  and,  with  it,  professional  agency, 
and  Mr.  Frost,  as  he  lawfully  might,  conti- 
nuing to  hold  his  former  opinions  which  werp 
still  avowed  and  gloried  in,  though  not  acted 
on.  by  his  ancient  friends,  he  unfortunately 
did  not  change  them  the  otiier  day,  when 
they  were  thrown  off  by  others ;  on  the  con* 
traty,  he  rather  seems  to  have  taken  fire  with 
the  prospect  of  reducing  them  to  practice ; 
and  bein^,  as  I  have  shown  you,  bred  in  a 
school  which  took  the  lead  in  boldness  of  re- 

•  (COPY.) 
Dear  Sia ; 
I  am  extremely  sorry  that  I  was  not  at 
home,  when  you  and  the  other  genUemen 
from  the  Westminster  committee  md  me  the 
honour  to  call. 

May  I  bee  the  fitvour  of  you  to  express,  that 
I  am  truly  nappy  to  find  that  the  motion  of 
Tuesday  last  nas  the  approbation  of  such 
sealous  friends  to  the  public,  and  to  assure 
^e  committee,  that  my  exertions  shall  never 
be  wanting  in  support  of  a  measure,  which  I 
agree  with  them  in  thinking  estentiaUy  nece^ 
$arff  to  the  independence  ofparUament  and  th€ 
uSrtyiftkepiopU.        "^  ^ 

I  have  the  honour  to  be. 

With  great  respect  and  esteem.  Sir, 

Your  most  obedient  and  most  humble  servant 

Lincoln's  Inn,  W.  Pitt. 

Friday,  Mav  10th. 

John  irootf  esq.  Percy-Street, 

Sir;  Lincoln^  hm^May  19, 1789* 

I  have  received  the  favour  of^^vour  note, 
and  shall  be  proud  to  receive  the  honoiir  in- 
tended me  by  the  gentiemen  of  the  Middle- 
sex Committee,  at  uie  time  you  mention* 
I  am,  with  great  reesrd.  Sir, 
Your  most  humble  servant, 

W.  Pitt. 
John  Froa^  eiy*  Percytfratf •       Orig.  Ed. 
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monstrance  of  all  other  reformers  before  or 
since,  he  fell,  in  the  heat  and  levity  of  wine, 
into  expressions  which  have  Qo  correspon- 
dence with  his  sober  juclgnient; — which 
would  have  been  passed  over  or  laughed  at  in 
you  or  me,  but  which  coming  from  him  were 
never  to  be  forgiven  by  government.  This  is 
the  genuine  history  of  his  offence, — for  this 
he  is  to  be  the  subject  of  prosecution,-— not 
the  prosecution  of  my  learned  friend, — ^not 
the  prosecution  of  the  attorney-general, — not 
the  prosecution  of  his  majesty ;  but  the  pro* 
secution  of  Mr.  Yatraan,  who  wishes  to  show 
you  his  great  loyalty  to  the  state  and  consti- 
ludon,  which  were  m  daneer  of  falling,  had 
it  not  been  for  the  drugs  of  this  worthy  apo- 
thecary. 

Witn  regard  to  the  new  government  of 
France,  since  the  subject  hasten  introduced, 
all  I  can  say  of  it  is  this : — ^that  the  good  or 
evil  of  it  belones  to  themselves ;— that  they 
had  a  right,  like  every  other  people  upon 
earth,  to  change  their  government; — ^that  the 
system  destroyed  was  a  system  disgraceful  to 
free  and  rational  beings,  and  if  they  have 
neither  substituted,  nor  shall  hereafter  sub- 
stitute, a  better  in  its  stead,  they  must  eat  the 
bitter  fruits  of  their  own  errors  and  crimes. 
A»  to  Che  horrors  which  now  disfigure  and 
desolate  that  fine  country,  all  good  men  must 
imdoubtedly  aeree  in  condemning  and  de- 

{►loring  them,  out  they  may  differ  neverthe- 
ess  in  decyphering  their  causes; — men  to  the 
fall  as  wise  as  those  who  pretend  to  be  wiser 
than  Providence,  and  stronger  than  the  order 
of  thincs,  may  perhaps  reflect  that  a  great 
fabric  of  unwarrantable  power  and  corruption 
could  not  fall  to  the  ground  without  a  mighty 
ponvulsion, — that  the  agitation  must  ever  be 
in  proportion  to  the  sun^e  agitated, — that 
the  passions  and  errors  inseparable  from  hu« 
nianity  must  heighten  and  swell  the  confii- 
lioD,  and  that  perhaps  the  ciimes  and  ambi- 
tion of  other  nations,  under  the  mask  of  self- 
defence  and  humanity,  may  have  contributed 
not  a  little  to  aggravate  them, — ^may  have 
tended  to  embitter  the  spirits  and  to  multiply 
the  evils  which  they  dondemn9«»to  increase 
the  misrule  and  anarchy  which  they  seek  to 
disembroil,  and  in  the  end  to  endanger  their 
own  20vemmentSy  which  by  carnage  and 
bloodsned,  instead  of  peace,  improvement, 
and  wise  administration,  they  profess  to  pro- 
tect from  the  conta^on  of  revolution. 

As  to  the  part  which  bodies  of  men  in 
England  have  taken,  though  it  might  in  some 
instances  be  imprudent  and  irregular,  yet  I 
see  nothing  to  condemn,  or  to  support  the  de- 
clamation which  we  daily  hear  upon  the  sub- 
ject. Tlie  coneratulations  of  Englishmen 
were  directed  to  me  fall  of  corrupt  and  despo- 
tic power  in  France,  and  were  animated  by  a 
wisn  of  a  milder  and  freer  government, — 
happier  for  that  country,  and  safer  for  this ; 
they  were  besides  addressed  to  France  when 
sliewas  at  peace  with  England,  and  when 
no  law  was  therefore  brekeo  by  the  expres- 


sion of  opinion  or  satisfaction.  They  were 
not  congratulations  on  the. murders  whicli 
have  since  been  committed,  nor  on  the  deso- 
lations which  have  since  overspread  so  large 
a  portion  of  the  earth,  neither  were  they 
traitorous  to  the  §^vemment  of  this  country. 
This  we  may  satiely  take  in  trust,  since  not 
one  of  them,  even  in  the  rage  of  ffrvtecution, 
has  oeew  brought  before  a  criminal  court.  For 
myself,  I  never  joined  in  any  of  these  ad- 
dresses, but  what  I  have  delivered  concemioe 
them  is  all  I  have  been  able  to  discover ;  ana 
government  itself,  as  far  as  evidence  extends^ 
Has  not  been  more  successfiil.  I  would 
therefore  recommend  it  to  his  majesty's  ser- 
vants, to  attend  to  the  reflections  of  an  do- 
auent  writer,  at  present  high  in  their  confi- 
dence and  esteem,  who  has  admirably  ex- 
posed the  danger  and  injustice  of  general  ac*- 
cusations.  "  This  way  of  proscribing  the 
citizens  bjf  denominations  and  general  descr^ 
tions,  dignified  by  the  name  of  reason  of  state, 
and  security  for  constitutions  and  common- 
wealths, is  nothing  better  at  bottom  than  the 
miserable  invention  of  an  ungenerous  ambi- 
tion, which  would  fain  hold  tne  sacred  trust 
of  power,  without  any  of  the  virtues  or  any 
of  the  energies  that  give  a  title  to  it ;  a  re- 
ceipt of  policy,  made  up  of  a  detestable  com- 
pound of  malice,  cowardice,  and  sloth.  They 
would  govern  men  against  their  will ;  but  in 
that  government,  they  would  be  discharged 
from  the  exercise  of  vigilance,  providence^ 
and  fortitude;  and  therefore  that  they  may 
sleep  on  their  watch,  tliey  consent  to  take 
some  one  division  of  the  society,  into  partner- 
ship of  the  tyranny  over  the  rest  But  let 
government,  in  what  form  it  may  be,  compre- 
end  the  whole  in  its  justice,  and  restrain  the 
suspicious  by  its  vigilance ;  let  it  keep  watch, 
and  Avard ;  let  it  discover  by  its  sagacity,  an4 
punish  by  its  firmness,  all  delinquency  against 
Its  power,  whenever  delinauency  exists  in  the 
overt  acts,  and  then  it  will  be  as  safe  as  ever 
God  and  Nature  intended  it  should  be. 
Crimes  are  the  acts  of  individuals,  and  not  of 
denominations ;  and  therefore  arbitrarily  to 
class  men  under  general  descriptions,  in  order 
to  proscribe  and  punish  them  in  the  lump  for 
4  presumed  delinquency,  of  which  perhaps 
but  a  part,  perhaps  none  at  all,  are  euilty,  is 
indeed  a  compendious  method,  ana  saves  a 
world  of  trouble  about  proof;  but  such  a  me- 
thod, instead  of  being  law,  is  an  act  of  unna- 
tural rebellion  against  the  le^  dominion  of 
re^on  and  justice;  and  this  vice,  in  any  con- 
stitution that  entertains  it^  at  one  time  or 
other  will  certainly  bring  on  its  ruin*." 

Gentlemen,  let  us  now  address  ourselves  to 
the  cause  disembarrassed  by  foreign  consi- 
derations ; — let  us  examine  what  the  charge 
upon  the  record  is,  and  see  how  it  is  sup-' 
ported  by  the  proofs ;— for,  unless  the  whole 
indictment,  or  some  one  count  of  it,  be  in 

*  See  Burke's  Speech  at  Bristol.  Wocka^  vol. 
3,  p.  4X8^  edit  of  1808. 
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Ibrm  and  siubBtaiice  siipported  by  the  «v«- 
deoce,  the  defendant  must  be  acquitted,  how- 
ever in  other  respects  you  may  be  dissatisfied 
with  his  imprudence  and  indiscretion.  The 
iadictment  charges,  ^  That  the  defendant 
ifeing  a  person  of  an  impious,  depraved,  seditious 
dispotitumf  and  maliciously  intending  to-disturh 
the  peace  of  the  kingdom ;  to  bring  our  most 
werenc  sovereign  into  hatred  and  contempt  with 
all  the  subjects  of  the  reahny  and  to  excite  them 
to  disconteirt  against  the  government;  he  the 

SAID  DEFENDANT,  HIS  AFOaESAlD  WICKED 
COITTaiVAVCES  AND  INTENTIONS  TO  COMPLETE, 
PERFECT,     AND    RENDER     EFFECTUAL,    ON    THE 

6th  DAT  OF  November,"  spoke  the  words 
imputed  to  him  by  the  crown.  This  is  the  in- 
dictment, and  it  is  drawn  with  a  precision 
which  marks  the  true  principle  of  English 
criminal  law.  It  does  not  merely  charge  the 
speaking  of  the  words,  leavine  the  wicked  in- 
tention to  be  supplied  and  collected  by  ncces- 
Mury  and  unavoidable  inference,  because  such 
inference  mav  or  may  not  follow  from  the 
words  themselves,  according  to  circumstances, 
which  the  evidence  alone  can  disclose ;  it 
charges  therefore  the  wicked  intention  as  a 
Jmdf  and  as  constituting  the  vtry  essence  of 
ttie  crime,  stating,  as  it  must  state,  to  apprize 
the  defendant  of  the  crime  alleged  acainst 
him,  the  overt  act,  by  which  such  maucious 
purpose  was  displayed,  and  by  which  he 
aought  to  render  it  effectual.  No  man  can 
be  criminal  without  a  criminal  intention,  actus 
noH  Jacit  reum  nisi  mens  sit  rea.  This  sacred 
masim  stands  at  the  top  of  the  criminal  page 
throughout  all  the  volumes  of  our  law,  and 
from  the  highest  to  the  lowest  order  of  crimes 
it  is  still  the  intention  which  is  arraigned 
md  punished :  God  alone  can  look  into  the 
heart ;  and  man,  could  he  look  into  it,  has  no 
jurisdiction  over  it,  until  society  is  disturbed 
by  its  actions ;  but  the  criminal  mind  being 
tMsour<*e  of  all  criminality,  the  law  seeks 
onlv  to  punish  actions  which  it  can  trace  to 
«vil  disposition: — it  pities  our  errors  and 
mistakes, — makes  allowances  for  our  passions, 
ana  scourges  only  our  crimes. 

Gentlemen,  my  learned  friend  the  attorney- 
general,  in  the  conclusion  of  his  address  to 
you,  did  more  than  ratify  these  propositions ; 
for,  with  a  liberality  and  candour  very  ho- 
nourable to  himself,  and  highly  advantageous 
to  the  public  which  he  represents,  he  said  to 
you,  that  if  the  expressions  charged  upon  the 
defendant,  should  turn  out  in  your  opinion  to 
be  unadvised  and  unguarded,  arising  on  the 
sudden,  and  unconnected  with  previous  bad 
intention,  he  should  not  even  insist  upon  the 
strictness  of  the  law,  whatever  it  might  be, 
nor  ask  a  verdict  but  such  as  between  man 
and  man,  acting  upon  moral  and  candid  feel- 
hsgSy  ought  to  be  asked  and  expected.  These 
were  the  su^estions  of  his  own  just  and 
manly  disposition,, and  he  confirmed  them  by 
the  authority  of  Mr.  Justice  Poster,  whose 
wwks  are  so  deservedly  celebrated ;  but  judg- 
ing of  my  unfortunate  client,  not  from  his 
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own  charity,  but  from  the  false  information 
of  others,  he  puts  a  construction  upon  an  ex- 
pression of  this  great  author,  which  destroys 
much  of  the  intended  effect  of  his  doctrine ; 
— a  doctrine  which  I  w^ill  myself  read  again 
to  you,  and  by  the  right  interpretation  of 
which  I  desire  the  defendant  may  stand  or 
fall.  In  the  passage  read  to  you,  Foster  says, 
**  As  to  mere  words,  they  differ  widely  fron* 
writings  in  point  of  real  malignity  and 
PROPER  evidence;  they  arc  often  the  effect 
of  mere  heat  of  blood,  which  in  some  natures, 
otherwise  well-disposed,  carrieth  the  man  be* 
yond  the  bounds  of  prudence :  they  are  al- 
ways liable  to  great  misconstruction,  firom  the 
ignorance  or  inattention  of  the  hearers^  and 
too  often  from  a  motive  truly  criminal. '* 
Foster  afterwards  goes  on  to  contrast  such 
loose  words  ^  not  relative  to  any  act  or  design,^ 
for  so  he  expresses  himself,  witli  "  wor&  of 
advice  and  persuasion  in  contemplation  of  some 
traitorous  purpose  actually  on  foot  or  intended, 
and  in  prosecution  of  l^"-— Comparing  this 
rule  of  judgment  with  the  evidence  given,— 
one  would  nave  expected  a  consent  to  the 
most  favourable  judgment, — one  would  have 
almost  considered  the  quotation  as  a  tacit 
consent  to  an  acquittal: — but  Mr.  Attorney 
General,  still  looking  through  the  false 
medium  of  other  meu*s  prejudices,  lays  hold 
of  the  words,  *'  otherwise  well-diiposed,^  an<) 
engrafts  upon  them  this  most  extraordinary 
requisition.  Show  me,  he  says,  that  Mr. 
Frost  is  otherwise  well-disposed. '-^Jjoi  him 
bring  himself  within  the  meaning  of  Foster, 
and  then  I  consent  that  he  shaU  have  tho 
fullest  benefit  of  his  indulgent  principle  of 
judgment.  Good  God,  Gentlemen,  are  we  in 
an  English  court  of  justice  ? — Are  we  sitting 
in  judgment  before  tne  chief  justice  of  Ens- 
land  with  the  assistance  of  a  jury  of  English- 
men ?  and  am  I  in  such  a  presence  to  be  ^led 
upon  to  prove  the  goort  disposition  of  my 
client,  before  I  can  be  entitlea  to  the  protec- 
tion of  those  rules  of  evidence,  which  apply 
equally  to  the  just  and  to  the  unjust,  and  by 
wnich  an  evil  disposition  must  be  proved  be- 
fore it  shall  even  be  suspected  ?  I  came  here 
to  resist  and  to  deny  the  existence  of  legiti- 
mate and  credible  proof  of  disloyalty  and  dis- 
affection ;  and  am  1  to  be  called  upon  to  prove 
that  my  client  has  not  been,  nor  is  disloyal  and 
disaffected  ?  Are  we  to  be  deafened  with, 
panegyrics  upon  the  English  constitution,  and 
yet  to  be  deprived  of  its  first  and  distinguish- 
mg  feature,  that  innocence  is  to  be  presumed 
until  guilt  be  established  f  Of  what  avail  is 
that  sacred  maxim,  if,  upon  the  bare  assertion 
and  imputation  of  guilt,  a  man  ma^  be  de^ 
prived  of  a  rule  of  evidence,  the  suggestioit 
of  wisdom  and  humanity,  as  if  the  rule  ap- 
plied only  to  those  who  need  no  protection, 
and  who  were  never  accused  ?  If  Mr.  Frost, 
by  any  previous  avert  acts,  by  which  alone  any 
disposition,  good  or  evil,  can  be  proved,  had 
shown  a  disposition  leading  to  the  offence  m 
question,  it  was  evidence  for  the  crown.    Mr« 
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Wood,  whose  learning  is  unquesUonable,  un- 
doubtedly thought  sO,  when,  with  the  view  of 
crimination,  he  asked,  where  Mr.  Frost  had 
been  before  the  time  in  question,  for  he  is 
much  too  correct  to  have  put  an  irregular  and 
illegal  question  in  a  criminal  ease ;   I  must 
therefore  suppose  his  right  to  ask  it,  appeared 
.  to  him  quite  clear  and  established,  and  I  have 
no  doubt  that  it  was  so.    Why  tlien  did  he 
not  go  on  and  follow  it  up,  by  asking  what  he 
had  done  in  France  ? — what  declarations  he 
had  made  there,-^OT  what  part  he  proposed  to 
act  kercj  upon  his  return  ? — ^Tbe  charge  upon 
the  record  is,  that  the  words  were  uttered  with 
malice  and  premeditation ;  and  Mr.  Attorney 
General  properly  disclaims  a  conviction  upon 
any  other  footing.    Surely  then  it  was  open 
to  the  crown,  upon  every  principle  of  common 
sense,  to  have  proved  tne  previous  malice  by 
all  previous  discourses  and  previous  conduct, 
connected  with  the  accusation ;   and  yet,  after 
having  wholly  and  absolutely  failed  in  this 
most   important  part  of  the  proof,  we  are 
gravely  told,  that  the  crown  having  failed  in 
the  affirmative^  we  must  set  about  establishing 
the  negative,  for  that  otherwise  we  are  not 
within  the  pale  or  prvtection  of  the  very  first 
and  paramount  principles  of  the  law  and  go- 
vernment of  the  country. 

Having  disposed  of  this  stumbling-block 
in  the  way  of  sound  and  indulgent  judgment, 
we  may  now  venture  to  examine  this  mighty 
offence  as  it  is  proved  by  the  witnesses  for  the 
crown,  supposing  the  facts  neither  to  have  been 
mistated  from  misapprehension,  nor  wilfully 
exaggerated, 

Mr.  Frost,  the  defendant,  a  gentleman,  who 
upon  the  evidence  stands  wholly  unimpeached 
of  any  design  against  the  public  peace,  or 
any  indisposition  to  the  constitution  of  the 
kingdom  apears  to  have  dined  at  the  tavern 
over  the  Percy  coffee-house, — not  even  with  a 
company  met  upon  any  political  occasion, 
eooa  or  evil,  but  as  has  been  admitted  in 
the  opening,  with  a  society  for  the  Encourage- 
ment of'  Jgriculture — consisting  of  most  re- 
putable and  inoffensive  persons,  neither  talk- 
ing nor  thinking  about  government,  or  its 
concerns : — so  much  for  the  preface  to  this 
dangerous  conspiracy.  The  company  did  not 
retire  till  the  bottle  had  made  many  merry- 
circles  ;  and  it  appears  upon  the  evidence  for 
the  crown,  that  Mr.  Frost,  to  say  the  leasty  had 
drunk  very  freely :  but  was  it  then,  that,  with 
the  evil  intention  imputed  to  him,  he  went 
into  this  coffee  house  to  circulate  his  opinions, 
and  to  give  effect  to  designs  he  had  premedi- 
tated ? — He  could  not  possibly  go  home  without 
passing  through  it ;  for  it  is  proved  that  there 
was  no  other^assage  into  the  street  from  the 
room  where  lie  had  dined :  but  havine  got  there 
by  accident,  did  he  even  then  stop  l)y  desigu 
and  collect  an  audience  to  scatter  sedition  ?— 
So  far  from  it^  tliat  Mr.  Yatman,  the  very 
witness  against  him,  admits,  that  he  inter- 
ruptcd  him  as  he  passed  in  silence  towards 
the  street,  and  fastened  the  subject  of  France 


upon  him ;  and  eveiy  word  which  passed  (fosf 
the  whole  is  charged  upon  the  very  record  as  a 
dialogue  with  this  witness)^  in  answer  to  his 
entrapping    questions^    introduced    with  iht 
familiarity  of  a  very  old  acquaintance,  and  in 
a  sort  of  banter  too,  that  gave  a  turn  to  the 
conversatioi^  which  renders  it  ridiculous  as 
well  as  wicked^  to  convert  it  into  a  serious 
plan  of  mischief;—"  Well,"  says  Mr.  Yat- 
man, "  well  Mr.  Ecjuality,  so  you  have  been 
in  France — ^when  did  you  arrive  ? — I  suppose 
you  are  for  equality,  and  no  kings? — ^^'O 
yes,"  says  Mr.  Frost,  *•  certainly  1  am  for 
equality ;  I  am  for  no  kings."    Now,  beyond 
all  question,  when  this  answer  was  made, 
wheUier  in  jest  or  in  earnest,  whether  when 
drunk  or  sober,  it  neither  had  nor  could  have 
the  remotest  relation  to  England   or    its 
GOVERNMENT '. — France  had  just  aboUshed  its 
new  constitution  of  monarchy,  and  set  up  a 
republic; — she  was  at  that  moment  divided 
and  in  civil  confusion  on  the  subject;  the 
question  therefore,  and  the  answer 'as  they 
applied  to   France,  were  sensible  and  rele- 
vant; but  to  England  or  to  English  afl^rs 
they  had  not  (except  in  the  ensnaring  sequel) 
the    remotest    application.     Had    Yatman 
therefore  ended  here,  the  conversation  would 
have  ended,  and  Mr.  Frost  would  haver  been 
the  next  moment  in  the  street ;   but  still  the 
question  is  forced  upon  him,  and  he  is  asked, 
— "  What !  no  kines  in  England?"  althoi^h 
his    first    answer    had   no  connexion   with 
Endand;  the  question,  therefore,  was  self- 
evidently  a  snare;   to  which^he  answered, 
*'  No  kings  in  England," — wlTich  seemed  to 
be  all  that  was  wanted,  for  in  a  moment 
every  thing  was  confusion  and  uproar  ;  Mr. 
Frost,  who  had  neither  delivered  nor  meant 
to  deliver   any  serious  opinion   concerning 
government,  and  finding  nimself  injuriously 
set  upon,  wished,  as  was  most  natural,  to 
explain  himself,  by  stating  to  those  around 
him  what  I  have  been  just  stating  to  you; — 
but  all  in  vain :  they  were  in  pursuit  of  the 
immortal  fame  of  the  very  business  we  are 
I  engaged  in  at  this  moment,  and  were  re- 
solved to  hold  their  advantage — ^his  voice  ¥ras 
immediately  drowned   by  the  clamours   of 
insult  and  brutality,— he  was  baited  on  idl 
sides  like  a  bull,  and  lefl  the  coffee-house 
without  the  possibility  of  being  heard  eithei 
in  explanation  or  defence.    An  indictoaent 
was  immediately  preferred  ajgainst  him,  and 
from  that  moment  the  public  ear  has  been 
grossly  and  wickedly  abused  upon  the  sub- 
ject ; — his  character  shamefully  calumniatedp 
-«and  his  cause  pr^udged  before  the  day  tf 
trial. 

Gentlemen,  it  is  impossible  ibr  me  to  fonn 
any  other  judgment  of  the  impression  which 
such  a  proceecUng  altogether  is  likely  to  make 
upon  your  minds,  but  from  that  which  it 
makes  upon  f>^  own.  In  the  first  place,  is 
society  to  be  protected  by  the  breach  of  those 
confidences,  and  in  the  destruction  of  that 
security  and  tranquillity,  whic^  constitutes  its 
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▼cry  esBenoe  every  where,  but  which,  till  of 
fate,  most  emphatically  characterized  the  life 
of  an  Englishman? — Is  government  to  derive 
dignity  and  safety  by  means  which  render  it 
impos^ble  for  any  man  who  has  the  least 
spark  of  honour  to  step  forward  to  serve  it  ? 
»-Is  the  time  come  when  obedience  to  the 
law  and  correctness  of  conduct  are  not  a  suffi- 
cient protection  to  the  subject,  but  that  be 
must  measure  his  st^ps,  select  his  expressions, 
and  adjust  his  very  looks  in  the  most  common 
and  private  intercourses  of  life? — Must  an 
English  gentleman  in  future  fill  his  wine  by 
a  measure,  lest,  in  the  openness  of  his  soul, 
and  whilst  believing  his  neighbours  are  join- 
ing with  him  in  that  happy  relaxation  and 
freedom  of  thought,  which  is  the  prime  bles^ 
sing  of  life,  he  should  find  his  character 
blasted,  and  his  person  in  a  prison? — Does 
any  man  put  such  constraint  upon  himself  in 
the  most  private  moment  of  his  life,  that  he 
would  be  contented  to  have  his  loosest  and 
lightest  words  recorded,  and  set  in  arrav 
against  him  in  a  court  of  justice?  Thank 
God,  the  world  lives  very  differently,  or  it 
would  not  be  worth  living  in.  There  are 
moments  when  jarring  opinions  may  be  given 
without  inconsistency, — when  Truth  herself 
may  be  sported  with  without  the  breach  of 
veracity— and  where  well-imagined  nonsense 
is  not  only  superior  to,  but  is  the  very  index 
to  wii  and  wisdom.  I  nii^ht  safely  assert, 
taking  too  i^  the  standard  of  my  assertion 
the  most  honourably  correct  and  enlightened 
societies  in  the  kingdom,  that  if  malignant 
^ies  were  properly  posted,  scarcely  a  oinner 
would  end  without  a  duel  and  an  indictment. 
When  I  came  down  this  mominjg,  and 
found,  contrary  to  my  expectation,  that  we 
were  to  be  stuffed  into  this  miserable  hole  in 
the  wall,*  to  consume  our  constitutions: — 
suppose  I  had  muttered  along  through  the 
gloomy  passages — What,  is  this  cursed  trial 
of  Hastings  going  on  again  ? — Are  we  to  have 
DO  respite? — ^Are  we  to  die  of  the  asthma  in 
this  damned  corner?— I  wish  to  God  that 
the  roof  would  come  down  and  abate  the 
impeachment,  Lords,  Commons,  and  all 
together.  Such  a  wish  proceeding  from  the 
mindj  would  be  despierate  wickedness,  and 
the  serious  expression  of  it  a  hidi  and  crimi-' 
nal  contempt  of  parliament. -Perhaps  the 
bare  utterance  of  such  words,  even  without 
meanine,  would  be  irreverend  and  foolish ; — 
but  stilH  if  such  expressions  had  been  gravely 
knputed  to  mQ  as  the  result  of  a  malignant 
mind,  seeking  the  destruction  of  the  Lords 
and  Commons  of  England,  how  would  they 
have  been  treated  in  Sie  House  of  Commons, 
oa  a  motion  for  my  expulsion  ? — How  !— 
The  witness  would  have  been  laughed  out  of 
the  House  beAire  he  had  half  finished  his  evi- 
dence, and  would  have  been  voted  to  be  too 

*  The  KingVbench  sat  in  the  small  court 
jof  Common  Pleas— the  Impeachment  having 
shut  up  its  own  court.    Edit, 
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great  a  blockhead  to,  deserve  a  worse  charac-  * 
ter.  Many  things  are  indeed  wrong  and 
reprehensible,  that  neither  do  nor  can  become 
the  objects  of  criminal  justice,  because  the 
happiness  and  security  of  social  life,  which 
are  the  very  end  and  onject  of  all  law  and  jus- 
tice, forbid  the  commimication  of  them ; — 
because  the  spirit  of  a  gentleman,  which  is  the 
most  refined  morality,  either  shuts  men's  ears 
against  what  should  not  be  heard,  or  closes 
their  lips  with  the  sacred  seal  of  honour. 

This  tacit  but  well-understood  and  delight- 
ful compact  of  social  life  is  perfectly  con- 
sistent with  its  safety. — ^The  security  of  free 
fovernments  and  the  unsuspecting  confi- 
ence  of  every  man  who  lives  under  them, 
are  not  only  compatible. but  inseparable.  It 
is  easy  to  distinguish  where  the  public  duty 
calls  tor  the  violation  of  the  private ; — cri- 
minal intention,  but  not  indecent  levities, 
— not  even  grave  opinions  unconnected  with 
conduct,  are  to  be  exposed  to  the  magistrate ; 
and  when  men,  which  happens  but  seldom, 
without  the  honour  or  the  sense  to  make  the 
due  distinctions,  force  complaints  upon  go- 
vernments, which  they  can  neither  approve 
•  of  nor  refuse  to  act  upon,  it  becomes  the 
office  of  juries,— as  it  is  yours  to-day, — to 
draw  the  true  line  in  their  judgments,  mea^ 
suring  men's  conduct  by  the  safe  standards 
of  human  life  and  experience. 

Gentlemen,  the  misery  and  disgrace  of 
society,  under  the  lash  of  informers,  running 
before  the  law,  and  hunting  men  through  the 
privacies  of  domestic  life,  is  described  by  • 
celebrated  speaker*  with  such  force  and 
beauty  of  eloquence,  that  I  will  close  my 
observations  on  this  part  of  the  sub- 
ject, by  repeating  what  cannot,  I  am  per- 
suaded, be  uttered  amongst  Enj^ishmen 
without  sinking  deep  into  their  hearts :  ^*  A 
mercenary  informer  knows  no  distinction. 
Under  such  a  system,  the  obnoxious  people 
are  slaves,  not  only  to  the  government,  but 
they  live  at  the  mercy  of  every  individual ; 
they  are  at  once  the  slaves  of  the  whole  com- 
munity and  of  every  part  of  it;  and  the 
worst  and  most  unmerciful  men  are  those  on 
whose  goodness  they  most  depend. 

''  In  this  situation  men  not  only  shrink 
from  the  frowns  of  a  stern  magistrate,  but 
are  obliged  to  fiy  from  their  very  species. 
The  seeds  of  destruction  are  sown  in  civil 
intercourse,  and  in  social  habitudes.  The 
blood  of  wholesome  kindred  is  infected. 
Their  tables  and  beds  are  surrounded  with 
snares.  All  the  means  given  by  Providence 
to  make  life  safe  and  comfortable  are  per« 
verted  into  instruments  of  terror  and  torment. 
This  species  of  universal  subserviency,  that 
makes  the  very  servant -who  waits  behind 
your  chair,  the  arbiter  of  your  life  and  for- 
tune, has  such  a  tendency  to  degrade  and 

*  Edmund  Burke.  See  also  in  this  Col- 
lection Mr.  Curran's  ^eloquent  defence  of 
Finnerty,  a.  d.  1797. 


603] 


3S  GEORGE  III. 


Proceedingt  agaiiitt  Jehn  Frott 


[80» 


abase  maakm^d,  and  to  deprive  them  of  that 
assured  and  liberal  state  of  mind  which  alone 
can  make  us  what  we  ought  to  be,  that  I  vow 
to  God,  I  would  sooner  brin^  mysel(  to  put  a 
man  to  immediate  death  for  opinions  1  dis- 
liked, and  so  to  get  rid  of  the  man  and  his 
opmions  at  once,  than  to  fret  him  with  a 
feverish  being  tainted  with  the  gaol  distemper 
of  a  contagious  servitude,  to  keep  him  above 
ground,  an  animated  mass  of  putrefaction, 
corrupted  himself,  and  corrupUng  all  about 
him." 

If  these  sentiments  apply  so  justly  to  the 
reprobation  of  persecution    for   opinions — 
even  for  opinions  which  the  laws,  however 
.    absurdly,  inhibit, — for  opinions  tliough  cer* 
tainly    and    maturely    entertained, — though 
nubhckly  professed,  and  thoush  followed  up 
oy  corresponding  conduct ; — how  irresistibly 
do  they  aevote  to  contempt  and  execration 
all  evesdropping  attacks  upon  loose  conver- 
sations, casual  or  convivial,  more  especially 
when  proceeding  from  persons  conforming  to 
all  the  religious  and  civil  institutions  of  the 
state,  wisupported  by  general  and  avowed 
profession,  and  not  merely  unconnected  with 
conduct,  but  scarcely  attended  with  recollec- 
tion or   consciousness !     Such   a  vexatious 
system  of  inquisition,  the  disturber  of  house- 
bold  peace,  began  and  ended  with  the  Star- 
chamber; — the  venerable  law  of  England 
never  knew  it ;— her  noble,  dignified,  and  hu- 
mane policy  soars  above  the  little  irregulari- 
ties of^  our  lives,  and  disdains  to  enter  our 
closets  without  a  warrant  founded  upon  com- 
plaint.   Constructed  by  ma^  to  regulate  hu- 
man infirmities,  and  not  by  God  to  guard  the 
purity  of  angels,  it  leaves  to  us  our  thoughts, 
I     our  opinions,  and  our  conversations,  and  pu- 
nishes only  overt  acts  of  contempt  and  dis- 
obedience to  her  authority. 

Gentlemen,  this  is  not  the  specious  phrase 
of  an  advocate  for  his  client ; — it  is  not  even 
xny  exposition  of  the  spirit  of  our  constitu- 
tion : — but  it  is  ;he  phrase  and  letter  of  the 
law  itself.  In  the  most  critical  conjunctures 
of  our  history,  when  government  was  legis- 
lating for  its  own  existence  and  continuance, 
it  never  overstepped  this  wise  moderation. — 
To  give  stability  to  establishments,  it  occa- 
sionally bridled  opinions  concerning  them, 
but  its  punishments,  though  sanguinary,  laid 
no  snares  for  thoughtless  life,  and  took  no 
man  by  surprise. 

Of  this  the  act  of  Queen  Anne,  which 
made  it  high  treason  to  deny  the  right  of 
parliament  to  alter  the  succession,  is  a  strik- 
mg  example.  The  hereditary  descent  of  the 
crown  had  been  recently  broken  at  the  re- 
volution by  a  minority  of  the  nation,  with 
the  aid  of  a  foreign  force,  and  a  new  inherit 
tance  had  been  created  by  the  authori^  of 
the  new  establishment,  which  hai  but  ^ust 
established  itself.  Queen  Anne's  title  and 
the  peaceable  settlement  of  the  kingdom 
Under  it,  depended  wholly  upon  the  coiisti* 
tutional  power  of  parliament  to  make  tbds 


dhaDge  ;*--tbe  saperstitiooft  of  the  world, 
and  reverence  for  antie^uity,  which  deserves  a 
better  name»  were  against  this  power  and  the 
use  which  had  been  made  of  it ;— the  de« 
throned  king  of  England  was  living  in  hoe- 
tile  state  at  our  very  doors,  supported  by  a 
powerful  monarch  at  the  head  ot  a  rival  na- 
tion^— and  our  own  kingdom  itself  full  of 
factious  plots  and  conspiracies,  which  soon 
after  showed  themselves  in  open  rebeUton. 

If  ever,  therefore,  there  was  a  seaison  whea 
a  narrow  jealousy  could  have  been  excusaUe 
in  a  government : — if  ever  there  was  a  time 
when  the  sacrifice  of  some  private  libertv  to 
common  security  would  have  been  pruJent 
in  a  people,  it  was  at  such  a  conjuncture; 
yet  mark  the  reserve  of  the  crown  and  the 
prudence  of  our  ancestors  in  the  wording  of 
the   statute.     Although  the  denial  of  the 
right  of  parliament  to  alter  the  succession 
was  tantamount  to  the  denial  of  all  le^iti« 
mate  authority  in  the  kingdom,' and  might 
be  considered  as  a  sort  of  abjuration  of  the 
laws,  yet  the  statute  looked  at  the  nature  of 
man,  and  to  the  private  security  of  individuals 
in  society,  while   it  sought  to  support  the 
public  society  itself; — it  did   not   therefore 
dodge  men  into  taverns  and  coffee- houses, nor 
lurk  for  them  at  corners,  nor  watch  for  them  in 
their  domestic  enjoyments.  The  act  prondes^ 
"  That  every  person  who  should  maliciously^ 
advisedly,  and  directly,  by  writing  or  prints 
ingy  affirm,  that  the   queen    was    not  the 
rightful  queen  of  these  realms,  or  that  the 
pretender  had  any  ri^ht  or  title  to  the  crown^ 
or  that  any  other  person  had  any  right  or 
title,  otherwise  than  according  to  the  acts 
passed  since  the  revolution  for  settling  the 
succession,  or  that  the  legislature  hath  not 
suKicient  authority  to  make  laws  for  limiting 
the  succession,  should  be  guiliy  of  high  trea- 
son, and  sufi'er  as  a  traitor;*'  and  then  enacts^ 
'*  That  if  any  person  shall  maliciimsly,  and 
directfyf  by  preachings  teachings  or  advised 
speakings  declare  and  maintain  the  same,  he 
shall  incur  the  penalties  of  a  prmmunire*^ 

**  I  will  make  a  short  observation  or  two,*' 
says  Foster,  '*  on  the  act.  First,  the  posi* 
tions  condemned  by  them  had  as  direct  a 
tendency  to  involve  these  nations  in  the 
miseries  of  an  intestine  war,  to  incite 
her  majesty's  subjects  to  withdraw  their  al- 
legiance from  her,  and  to  deprive  her  of  her 
crown  and  royal  dignity,  as  any  general  doc- 
trine, any  declaration  mtt  reUttivt  to  actions  or 
designs,  could  possibly  have^  and  yet  in  the 
case  of  bare  words,  positions  of  this  dan^ 
rous  tendency,  though  maintained  malscs" 
ously,  advisedly,  and  directly,  and  even  in  the 
solemnities  of  preaching  and  teaching,  arr 
not  considered  as  overt  acts  of  treason. 

'<  Secondly.  In  no  cause  can  a  man  be 
argued  into  the  penalties  of  the  act  bv  infe- 
rences and  conclusions  drawn  from  what  h^ 
hath  affirmed ;  the  criminal  position  must  be 
direct^  maintained,  to  bring  htm  within  th9 
compass  of  the  act, 
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"  Thirdly.  Nor  wUl  every  rash,  haaty,  or 
qnguarded  expression,  owing  perhaps  to  na- 
tural warmth,  or  thrown  out  in  the  heat  of 
di^utatlon,  render  any  person  criminal 
witnin  the  act;  the  criminal  doctrine  must 
he  maintained  maUchuily  and  adcisediy.** 

He  afterwards  adds>  **  Seditious  writings 
are  permanent  thinss,  and  if  published,  they 
scatter  the  p<HSon  tar  and  wide.  They  are 
acts  of  deliberation^  capable  of  satisfactory 
proof,  and  not  ordinarily  liable  to  miscoi^ 
Mruction ;  at  least  they  are  submitted  to  the 
judgment  of  the  Court,  naked  and  undis- 
euised,  as  they  came  out  of  the  author's 
Bands.  Words  are  transient  and  fleeting  as 
the  wind ;  the  poison  they  scatter  is,  at  the 
worst,  coidfined  to  the  narrow  circle  of  a  few 
hearers ;  ihey  are  frequently  the  effect  of  a 
sudden  transport,  easily  misunderstood,  and 
often  rois-reported.^' 

Gentlemen,  these  distinctions,  like  all  the 
dictates  of  sound  pohcy,  are  as  obvious  to 
reason,  as  they  are  salutary  in  practice. 
What  a  man  writes  that  is  criminal  and  per- 
nicious, and  disseminates  when  written,  is 
conclusive  of  bis  purpose  ;^he  manifestly 
must  have  deliberated  on  what  he  wrote,  and 
the  distribution  is  also  an  act  of  deliberation; — 
uUeiUion  in  such  cases  is  not  therefore  matter 
of  legal  proof,  but  of  reasonable  inference,  un« 
less  the  accused,  by  proof  on  his  side,  can 
rebut  whiit  reason  must  otherwise  infer: 
since  he  who  writes  to  others,  undoubtedly 
seeks  to  bring  over  other  minds  to  assimi- 
late with  bis  own.  So  he  who  advisedly 
speaks  to  others  upon  momentous  subjects, 
may  be  presumed  to  have  the  same  inten- 
tion; but  yet  so  frail  is  memory, — so  imper- 
fect are  our  natures, — so  dangeroos  would  it 
be  to  place  wifrds,  which,  to  use  the  language 
of  Foster,  are  transient  and  fleeting,  upon 
a  footing  with  delibemte  conduct ,  mat  the 
criminating  ktter  of  the  law  itself  interposes 
the  check  and  excludes  the  danger  of  a  rash 
judgment,  by  curiously  selecting  from  the 
whole  circle  of  language  an  expression  which 
eaoBot  be  mistaken ;  for  nothing  said  ufion 
the  sudden,  wHhout  the  evidence  of  a  con- 
test and  sequel  in  thought  or  conduct,  ckn 
in  common  sense  deserve  the  title  of  ad- 
vised speaking  Try  the  matter  before  you 
upoB  the  principle  of  the  statute  of  Queen 
Aone,  ana  examine  it  with  the  caution  of 
Foster. 

Suppose  then,  that  instead  of  the  words 
imputed  by  this  record^  the  defendant  com- 
ing half  drunk  through  thifc  coffee-house, 
hid,  in  his  conversation  with  Yatroan,  de- 
sied  the  ri^t  of  parliament  to  alter  the  suc- 
cession ;  could  he  have  been  adjudged  to 
anffiBT'deatli  Unr  high  treason  under  the  sta- 
tirte  of  Queen  Anne? — ^Reason  and  huma- 
ttify  equally  revolt  at  the  position,  and  vet 
the  decision  asked  from  you  is  precisely  that 
deeisionr}  for  if  you  coidd  not  have  found 
advised  speaking  to  bring  it  within  tbut  t^ta- 
toteoftieiuuiD,  8«  neither  cam  ycHi  findhas 


the  necessary  evidence  of  the  intention 
charged  upon  the  preseftt  indictment,  which 
intention  constitutes  the  misdemeanor. 

If  any  thinff  were  wanting  to  confirm  these 
principles  of  the  law  and  the  commentaries  of 
its  ablest  judges,  as  applicable  to  words, 
they  are  in  another  way  emphatically  fur- 
nished by  the  instance  before  us  r— for  in  the 
^eal  of  these  coffee-house  politicians  to  pre- 
serve the  defendant's  expressions,  they  were 
instantl3'to  be  put  down  in  writing,  and  signed 
by*  tlie  persons  present  ;-«-yet  the  paper  read, 
by  colonel  Bullock,  and  written,  as  ne  tells 
you,  at  the  very  moment  with  that  intentkm, 
contains  hardly  a  single  word,  from  the  be- 
ginning to  the  end  of  it,  either  in  meaning 
or  expression,  the  same  as  has  been  related  bj 
the  witnesses; — ^it  sinks  in  the  first  place  the 
c|uestk)ns  put  to  the  defendant,  and  ttie  whole 
aialogue,  which  is  the  best  clue  to  the  business, 
and  records  "  thai  Mr.  Frost  came  into  the  oo^ 
fee-house,  and  declared,^ — an  expression  which 
he  never  used,  and  which  wears  the  colour  of 
deliberation, — "  that  fte  wished  to  see  equality 
prevail  in  this  country:*' — Another  expression, 
which  it  is  now  agreed  on  all  hands  he  never 
uttered,  and  which  conveys  a  very  diflRprent 
idea  from  saying  in  answer  to  an  impertinent 
or  a  taunting  question,  **  O  yes,  I  am  for 
^uahty." — I  impute  nothing  at  all  to  colonel 
Bullock,  who  did  not  appear  to  me  to  give  hia 
evidence  unfairly  ;-^he  read  his  paper  as  he 
wrote;  but  this  is  the  very  strength  of  my 
observation:  for  suppose  the  case  had  not 
come  for  months  to  trial,  the  other  witnesses 
(and  honestly  too)  might  have  let  their  me- 
mories lean  on  the  written  evidence,  and  thus 
you  wooid  have  been  trying,  and  perhaps  coh- 
aemning,  the  defendant  for  speaking  words,^ 
strtpt  too  of  their  explanatory  concomitants, 
which  it  stands  confessed  at  this  mamsnt  were 
never  spoken  at  all, 

Gemkfmen,  tbe  disposition  which  has  of 
late  prevailed  to  depart  from  the  wise  modera- 
tion of  our  laws  and  constitution,  under  the 
pretext,  or  from  the  zeal  of  preserving  them, 
and  which  has  been  the  parent  of  so  many 
prosecutions,  is  an  awfiil  monument  ofbmnaa 
weakness.-— The^e  Associators  to  prosecute, 
who  keep  watch  of  late  upon  our  words  and 
'  upon  our  looks,  are  associated,  it  seems,  to 
preserve  our  excellent  constitution  from  the 
,  contagion  of  France,  where  an  arbitrary  and 
tyrannous  democracy,  under  the  colour  of 
popular  fVeedom,  destroys  all  the  securities 
and  blessings  of  life ;— but  how  does  it  destroy 
them  ?  Ilow,  but  by  the  very  means  that  these 
new  partners  of  executive  power  would  them- 
selves employ,  if  we  would  let  them— by  In- 
flicting, from  a  mistaken  and  barbarous  state 
necessity,  the  severest  punishments  for  of- 
fences never  defined  by  the  law ; — by  inflict- 
ing them  upon  suspicion  instead  of  evidence, 
and  in  the  blind,  furious,  and  indiscriminate 
zeal  of  perseciltion,  instead  of  by  the  adminis- 
tration of  a  sober  and  impartial  jurisprudenee^ 
-'^Subtraaing  thte  bonorsof  invading  acmi»9 
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vrhkh  France  cannot  help,  what  other  mis- 
chief has  she  indicted  upon  herself?  From 
what  has  she  suffered  but  from  this  undisci- 

J»lined  and  cruel  spirit  of  accusation  and  rash 
udgmeiit  ? — A  spirit  that  will  look  at  nothing 
dispassionately,  and  which,  thouch  proceeding 
from  a  zeal  and  enthusiasm  for  the  most  part 
honest  and  sincere,  is  nevertheless  as  perni- 
cious as  the  wicked  fury  of  daemons,  when  it 
is  loosened  from  the  sober  dominion  of  slow 
and  deliberate  justice.  What  is  it  that  has 
lately  united  all  hearts  and  voices  in  lamenta- 
tion?— ^What  but  those  judicial  executions, 
which  we  have  a  right  to  style  murders,  when 
we  see  the  axe  falling,  and  the  prison  closing 
upon  the  genuine  expressions  or  the  inoffen- 
sive heart ;— sometimes  for  private  letters  to 
friends,  unconnected  with  conduct  or  inten- 
tion;— sometimes  for  momentary  exclama- 
tions in  favour  of  royalty,  or  some  other  de- 
nom'mation  of  government  difierent  from  that 
which  is  established. 

These  are  the  miseries  of  France,—  the  un- 
happy attendants  upon  revolution ;  and  united 
as  we  all  are  in  deploring  them,  upon  what 
principle  of  common  sense  shall  we  vex  and 
terrify  the  subjects  of  our  own  country  in  the 
very  bosom  ot  peace,  and  disgust  them  with 
the  government,  which  we  wish  them  to 
cherish,  by  unusual,  irritating,  and  degrading 
prosecutions  ? 

Indeed,  I  am  very  sorry  to  say  that  we  hear 
of  late  too  much  of  the  excellence  of  the 
British  government,  and/e«/  but  too  little  of 
its  beneiits.— They^  too,  who  pronounce  its 
panegyrics,  are  those  who  alone  prevent  the 
entire  public  from  acceding  to  them; — the 
eulogium  comes  from  a  suspected  quarter, 
when  it  is  pronounced  by  persons  enjoying 
every  honour  from  the  crown,  and  treating 
the  people  upon  all  occasions  with  suspicion 
and  contempt. — The  three  estates  of  the  king- 
dom are  co-ordinate,  all  alike  representing 
the  dignity^  and  jointly  executing  the  autho- 
rity of  the  nation ;  yet  all  our  loyalty  seems 
to  be  wasted  upon  one  of  them.-^How  ha|>- 
yens  it  else,  that  we  are  so  exquisitely  sensi- 
ple,  so  tremblingly  alive  to  every  attack  upon 
the  CROWN,  OR  THE  NOBLES  that  SUHTOUUd  it, 
yet  so  completely  careless  of  what  regards 
the  once  respected  and  awful  commons  of 
Great  Britain  ? 

If  Mr.  Frost  had  gone  into  every  coffee- 
house, from  Charing-cross  to  the  Exchange, 
-^-lamenting  the  dangers  of  popular  govern- 
ment,— reprobating  the  peevishness  of  oppo- 
sition in  parliament,  and  wishing  in  the  most 
advised  terms,  that  we  could  look  up  to  the 
throne  and  its  excellent  ministers  alone,  for 

auiet  and  comfortable  government,  do  you 
link  tliat  we  should  have  had  an  indict- 
ment ? — I  ask  pardon  for  the  supposition ;  I 
can  discover  that  you  are  laughing  at  me  for 
its  absurdity.— Indeed,  I  might  ask  you  whe- 
ther it  is  not  the  notorious  language  of  the 
highest  men,  in  and  out  of  parliament,  to 
justify  the  alienation  of  the  popular  part  of  the 


government  from  the  spirit  and  principle  of 
Its  trust  and  office,  and  to  prognosticate  the 
very  ruin  and  down&ll  of  England,  from  a 
free  and  uncorrupted  representation  of  the 
great  body  of  the  people?  I  solemnly  declare 
to  you,  that  I  think  the  whole  of  this  system- 
leads  inevitably  to  the  dangers  we  seek  to 
av^;— it  divides  the  higher  and  the  lower 
classes  of  the  nation  into  adverse  parties,  in- 
stead of  uniting  and  compounding  them  into 
one  harmonious  whole; — it  embitters  the 
people  against  authority,  which,  when  they 
are  made  to  feel  and  know  is  but  their  own 
security,  they  must,  from  the  very  nature  of 
man,  unite  to  support  and  cherish.  I  do  not 
believe  that  there  is  anjr  set  of  men  to  be 
named  in  England, — I  mi^ht  say,  that  I  do 
not  know  an  individual,  who  sefiou^l^  wishes 
to  touch  the  crown,  or  any  branch  of  our  ex- 
cellent constitution;  and  when  we  hear 
peevish  and  disrespectful  expressions  concem- 
mg  any  of  its  functions,  depend  upon  it,  it 
proceeds  from  some  obvious  variance  between 
its  theory  and  its  practice.  These  variances 
are  the  latal  springs  of  disorder  and  disgust ; 
— they  lost  America,  and  in  that  unfortunate 
separation  Isud  the  foundation  of  all  that  we 
have  to  fear ;  yet,  instead  of  treading  back 
our  steps,  we  seek  recovery  in  the  system 
which  Drought  us  into  peril.  Let  govern- 
ment in  England  always  tak^  care  to  make 
its  administration  correspond  with  the  true 
spirit  of  our  genuine  constitution, — and  no- 
tning  will  ever  endanger  it.  Let  it  seek  to 
maintain  its  corruptions  by  severity  and  coer- 
cion,—-and  neither  laws  nor  arms  wilf  support 
it ; — ^These  are  my  sentiments,  and  I  advise 
you,  however  unpopular  thev  may  be  at  this 
moment,  to  consider  them,  before  you  «epel 
them. 

If  the  defendant,  amongst  others,  has 
judged  too  lightly  of  the  advantages  of  our 
government,  reform  his  errors  by  a  beneficial 
experience  of  them ;  above  all,  let  him  feel 
its  excellence  to-day  in  its  beneficence ; — let 
him/compare  in  his  trial  the  condition  of  an 
English  subject  with  that  of  a  citizen  of 
Fr^ce,  which  he  is  supposed  in  theory  to 
prefer.  These  are  the  true  criterions  by 
which,  in  the  long  run,  individuals  and  na* 
tions  become  affectionate  to  governments,  or 
revolt  against  them ; — for  men  are  neither  to 
be  talked  nor  written  into  the  belief  of  happi- 
ness and  security,  when  thc^  do  not  practically 
feel  them,  nor  talked  or  written  out  of  them, 
when  they  are  in  the  full  enjoyment  of  U^ir 
blessings :  but  if  you  condemn  the  defendant 
upon  this  sort  of  evidence,  depend  upon  it,  he 
must  have  his  adherents,  and,  as  far  as  that 
goes,  I  must  be  one  of  them. 

Gentlemen,  I  will  detain  you  no  longer, 
being  satisfied  to  leave  you,  as  conscientious 
men,  to  judee  the  defendant  as  you  yourselves 
would  be  judged ;  and  if  there  l>e  any  amongst 
you,  who  can  sav  to  the  rest,  that  he  has  no 
weak  or  inconsiderate  moments,— that  all  his 
words  and  actions,  even  in  the  most  thought* 
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less  passages  of  his  life,  are  fit  for  the  inspec- 
tion of  God  and  man,  he  will  be  the  fittest 
person  to  take  th^  lead  in  a  judgment  of 
guilty,  and  the  properest  foreman  to  deliver 
jt  with  good  faith  and  firmness  to  the  Court. 

I  know  the  privilege  that  belongs  to  the 
attorney-general  to  reply  to  all  that  has  been 
said ;  but  perhaps,  as  I  have  called  no  wit- 
nesses, he  may  think  it  a  privilege  to  be 
waived .•  It  is,  however,  pleasant  to  recol- 
lect, that  if  it  should  be  exercised,  even  with 
bis  superior  talents,  his  honour  and  candour 
will  guard  it  from  abuse. 

Reply. 

Mr.  Attorney  General,  Gentlemen  of  the 
Jury;  The  experience  of  some  years  has 
taught  me,  that  in  the  useful  admmistration 
of  justice,  'as  it  is  administered  by  the  juries 
in  this  country,  little  more  is  necessary  than 
to  lay  before  them  correctly  the  facts  upon 
which  they  are  to  form  their  judgment^  witli 
such  observations  as  naturaUy  arise  out  of 
those  facts. 

Gentlemen,  feelinz  that  very  strongly  at 
present,  I  am  certaimy  bound  in  some  mea- 
sure to  account  to  you,  why  I  feel  it  my  dutv 
in  this  staee  of  this  proceeding  to  avail  myself 
of  that  liberty  which  my  learned  friend  has 
stated  to  belong  to  me  in  addressing  you 
again. 

Gentlemen,  my  learned  friend  has  thought 
proper  to  state  this  prosecution  as  the  prose* 
cution  of  informers, — of  men  whom  he  can- 
not call  mercenary  informers,  but  certainly 
whom  he  has  been  anxious  to  represent  as 
officious  informers,  as  a  prosecution  which  it 
was  my  duty,  independently  of  any  consi- 
derations that  I  mi^ht  feel  myself  upon  the 
subject,  to  bring  before  you,— that  it  was 
what  I  could  not  approve  of,  but  what  T  was 
bound  to  persevere  in  till  I  received  your 
verdict. 

Gentlemen,  with  respect  to  bringing  the 
cause  before  the  Court,  my  learned  mend  has 
not  confined  his  observations  to  that  point. 
He  has  stated  also,— and  every  thing  that 
falls  from  him,  and  more  especially  in  a  case 
that  concefns  the  crown  and  an  individual, 
deserves  and  must  have  an  answer  from  me, — 
he  has  given  ^ou  a  comment  upon  words,  upon 
which  flikewisc  offered  you  some  humble  ob- 
servations;— I  mean  the  words,  ''otherwise 
well-disposed.''  I  remarked,  that  where  words 
in  their  natural  meaning  did  import  a  seditious 
mind,  it  would  be  competent  to  a  defendant 
to  show  upon  a  general  principle,  that,  what- 
ever might.be  the  words  uttered,  the  circum- 
stances attending  the  e.\pression  of  them 
might  be  stated  to  the  jury,  in  order  to  give 

*  With  res|»ect  to  the  right  of  Reply  in  cases 
where  no  evidence  has  been  produced  in  de- 
fence, see  lord  Mansfield's  summing  up  in  the 
oaseof  Home,  Vol.  XX,  p.  763,  and  notes,  the 
cases  there  cited ;  and  the  case  of  John  Miller 
ibr  a  libel,  Vol.  XX,  p.  838. 


a  different  sense  to  them  from  their  primary 
import. 

Gentlemen,  I  hold  it  to  be  my  duty,  stand-  • 
iag  here  responsible  to  the  public  for  the  acts 
that  I  do — oeeply  impressed  with  a  conscious- 
ness that  I  am  so  responsible,  to  state  to  you, 
that  I  must  be  extremely  guilty  of  a  breach 
of  my  duty,  if  I  should  now  call  upon  you  ft)r 
a  verdict,  or  if  I  should  now  take  your  opi- 
nion ;  because  there  is  not  a  single  tittle  of 
evidence  before  you  which  was  not  before  me 
when  the  indictment  waa  laid.  I  protesi 
against  that  doctrine,  that  the  attomey-jge-» 
neral  of  England  is  bound  to  prosecute  be* 
cause  some  other  set  of  men  choose  to  recom- 
mend it  to  him  to  prosecute,  he  disapproving 
of  that  prosecution.    I  know  he  has  it  in  his 

Eower  to  choose  whether  he  will  or  not,  and 
e  will  act  according  to  his  sense  of  duty. 
Do  not  understand  me  to  be  using  a  language 
so  impertinent,  as  to  say,  that  the  opinions  of 
sober-minded  persons  in  any  station  in  life, 
as  to  the  necessity  that  calls  for  a  prosecu- 
tion^ ought  not  deeply  to  affect  his  judgment. 
But  I  say,  it  is  his  duty  to  regulate  his  judg- 
ment by  a  conscientious  pursuance  of  that 
which  is  recommended  to  him  to  do.    And  if  ^ 
any  thing  is  recommended  to  him,  which  is  ' 
thought  by  other  persons  to  be  for  the  good 
of  f  he  country,  but  which  he  thinks  is  not  for 
the  good  of  the  country,  no  man  ought  to  b© 
in  the  ofBce  who  would  hesitate  to  say,  My 
conscience  must  direct  me,  vour  judgment 
shall  not  direct  me.    And  I  know  I  can  do 
this — I  can  retire  into  a  situation  in  which 
I  shall   enjoy,   what,    under  the   blessings 
of  that  constitution  thus  reviled,  is  perhaps' 
the  be^t  proof  of  its  being  a  valuable  cons^ti- 
tution, — ^I  mean  the  fair  fruits  of  a  humble 
industry,  anxiously  and  conscientiously  exer- 
cised in  the  fair  and  honourable  pursuits  of 
life.    I  state,  therefore,  to  my  learned  friend, 
that  I  cannot  accept  that  compliment  which 
he  paid  me,  when  he  supposed  it  was  not  my 
act  to  bring  this  prosecution  before  you,  be- 
cause it  was  not  what  I  myself  could  approve. 
Certainly,  this  prosecution  was  not  instituted 
by  me — but  it  was  instituted  by  a  person, 
whose  conduct  in  tlie  humane  exercise  of  his 
duty  is  well  known ;  and  I  speak  in  the  pre- 
sence of  many  who  have  been  long  and  ol\en 
witnesses  to  it :  and  when  it  devolved  upon 
me  to  examine  the  merits  of  this  prosecution, 
it  was  my  bounden  duty  to  examine,  and  it 
was  my  bounden  dut^  to  see  if  this  was  a 
breach  of  the  sweet  confidences  of  private 
life.    If  this  is  a  story  brought  from  nehind 
this  gentleman's  chair  by  his  servants,  I  can 
hardly  figure  to  myself  tlie  case  in  which  the. 
public  necessity  and  expediency  of  a  prose- 
cution should  be  so  strong  as  to  break  in  upon 
the  relations  of  private  lile.    But,  good  God ! 
is  this  prosecutiqn  to  be  so  represented? — when 
a  man  coes  into  a  coffee-house,  who  is  from 
his  profession  certainly  not  ignorant  of  the 
respect  which  the  laws  of  his  country  require 
from  him,  as  much  as  from  any  oth^r  roan 
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France,  and  he  partieularly  alludes  to  a  ques- 
tion put  by  my  learned  fi-iend,  who  will  do 
me  tne  justice  to  say,  that  I  had  no  commu- 
nication with  him  upon  any  such  question. 
But  I  will  explain  myself  upon  that,  as  I  think 
I  ought  to  do  upon  every  thing  which  occurs 
in  a  cause. 
Gentlemen,  if  words  of  this  sort  spoken  in 


and  when  he,  in  that  public  coffee-house  (pro- 
vided it  was  an  advised  speaking),  uses  a  Ian- 
4  guage,  which  I  admit  it  is  clear  upon  thejeyi- 
aencp.  given  you  to  day,  provoked  tbe  indig- 
nation (if  you  please  so  to  call  it)  of  all  who 
heard  it — when  persons,  one,  two,  three,  or 
more,  come  to  ask  him  what  he  meant  by  it, 
when  he  gives  them  the  explanation,  and 
when  he  makes  the  offensive  words  still  more  I  France  are  a  crime,  I  know  from  his  lordship*^ 


offensive  by  the  explanation  that  he  repeatedly  authority,  as  well  as  the  authority  of  eveiy 
«yes — will  any  man  tell  me,  that  if^he  goes  principle  of  settled  law,  that  I  cannot  give 
mto  a  public  coffee-house,  whether  he  comes  them  m  evidence ;  and  if  acts  done  in  France 
into  it  from  up  stairs,  or  whether  he  goes  into  amount  to  a  crime  against  the  law  of  xhii 
it  from  the  street,  that  he  is  entitled  to  the  country,  1  know  also,  I  ought  not  to  give  in 
protection  that  belongs  to  the  confidences  of  evidence  upon  an  indictment,  such  as  this  is, 
rivate  life,  or  that  it  is  a  breach  of  the  duties  .  any  evidence  with  respect  to  the  arts  so  done. 
At  result  out  of  the  confidences  of  private  .  They  ought  to  be  the  subject  of  a  separate 
e  to  punish  him  f  prosecution :   and  if  my  opinion  had  risen 

Grentlcmen,  I  call  upon  you  seriously  to  higherupon  that  subject  than  it  does,  I  would 
consider  the  case,  to  act  with  candour,  to  act  .  not  in  the  prosecution  of  this  case  have  even 
with  indulgence  to  him,  if  you  please,  but  at  |  risked  such  a  question  as  that,  whether  cer- 
the  same  time  to  act  with  firmness  as  between  tain  acts  can  be  done  and  declarations  made 
him  and  the  country.  My  learned  friend  has  \  in  another  country  by  a  subject  of  this  coun- 
tried  me  in  some  measure  to-day;  now  I  avow  try,  without  his  being  amenable  to  the  law  of 
it  again — ^when  respectable  persoiu  will  state  ]  this  country?  Jt  is  a  question  that  might  to 
to  me  that  such  circi]imstances  did  pass,  I  will  |  be  tried,  if  it  is  to  be  tried  at  all,  in  a  more 
not  take  upon  mvself  to  say,  that  it  is  con-  i  solemn  form,  than  taken  as  a  mere  collateral 
sistent  with  my  duty  to  the  king,  or  that  it  is  point  in  evidence.  But  was  not  I  entitled  to 
consistent  with  my  duty  to  the  country,  for  \  speak  about  France?  Did  not  this  gentleman 


ifi^se  benefit  it  is  that  he  is  king,  that  I 
Should  hear  that  such  things  have  passed  un- 
noticed. And  when  it  is  stated  by  such  men 
as  these  are, — unim peached, — feeling  some- 
thing, though  their  political  theories  are  not 
the  same  as  those  of  this  defendant,  surely 
they  may  be  allowed  to  feel  and  to  express  at 
least  with  zeal  their  indignation,  if  not  to  assert 


state,  that  things  were  going  on  well  in 
France; — that  he  had  come  from  France; — 
that  it  was  his  intention  to  go  again  to  France, 
and  that,  according  to  that  intention,  he  did 
e^o  to  France  ?  Is  not  this  evidence,  that  he 
fcnew  what  he  was  saying; — that  he  was 
speaking  that  which  his  future  acts  confirm- 
ed ?   Then  how  docs  it  appear,  that  he  was 


with  industry  their  ri^t  to  what  they  en-  j  drunk,  or  at  least  so  much  so,  that  he  could 
foyed  through  the  blessing  of  Providence,  and  i  not  speak  about  any  thins; — that  he  could 
the  constitution  under  which  they  lived.  It  i  not  correctly  speak  his  opinion?  It  is  clear, 
was  a  case  which  excited  the  honest  zeal  and  |  that  he  stated  a  fact  with  respect  to  what  he 
the  fiiir  and  reasonable  indignation  of  a  great  was  to  do,  that  the  future  act  of  his  life  cor- 
number  of  gentlemen ; — all  respectable  men,  responded  with;  and  yet  my  learned  frieud 
and  competent  to  sit  in  that  jury-box,  as  be-  says,  he  did  not  speak  advisedly  at  all. 
tween  this  or  any  other  individual  and  the  I  Gentlemen,  another  observation  that  felf 
jiMtice  of  the  country.  But,  gentlemen,  ac-  from  my  learned  friend  was,  with  respect  to 
cording  to  my  learneo  friend,  f  was  to  do  one  what  I  have  stated  as  to  the  words,  "  other-' 
of  these  things :  I  was  to  say  to  Mr.  Frost,  wise  well-disposed."  Gentlemen,  give  me 
>which  I  certainly  should  have  been  glad  to  leave,  in  the  nrst  place,  to  call  your  attention 
have  said  to  him,  or  any  man  who  stands  in  as  far  as  my  lord  may  think  your  attention 
tbe  srtuaticm  of  a  defendant,  if  I  could  do  it  ought  to  be  called  to  it,  to  what  I  take  to 
KWth  propriety.  What  is  this  story,  Mr.  Frost  ?  be  a  clear  distinction  in  the  law  of  England. 
Can  I  ask  a  (lefendant,  whom  I  am  to  pro-  Gentlemen,  if  words  of  their  own  efficacy  and 
secute  upon  the  prima  facie  evidence  laid  be-  import  manifest  a  seditious  intention,  the 
lore  me,  what  he  is  to  say  for  himself  in  that  uttering  .those  words  is  a  misdemeanor.  I 
stage  of  the  business?  It  was  open  to  Mr.  do  not  desire  you  to  try  this  question  in  that 
IVoet  in  every  stage  of  the  business  to  have  manner,  because  I  again  repeat  what  I  said 
explained  his  conduct.  He  does  not  come  towards  the  conclusion  of  what  I  before  ad- 
upon  this  record  to  say,  as  many  persons  have  dressed  to  you,  that  if  you  should  be  of  opi- 
saidy  X  admit  I  spoke  the  words,  I  will  not  nion,  that  Mr.  Frost  did  not  utter  the  w«ras 
give  you  the  trouble  to  prove  the  words :  I  advisedly  and  knowingly,  and  with  an  inten- 
flpoke  them  in  a  degree  of  heat.  I  am  tion  to  work  the  mischief  this  record  imputes 
(what  he  has  never  yet  said,  for  he  only  to  him,  I  do  not  desire  this  conviction  ;  hut  I 
aeemed  to  retract),  I  am  sorry  for  the  words  I  will  say  this,  that  it  is  a  verv  clear  distinction 
have  used.  in  law  with  respect  to  words  as  they  amount 


Gentlemen,  my  learned  firiend  says,  I  should 
hftve  «iid  nothing  to  yon  upon  the  subject  of 


to  high  treason :  what  did  the  legislature  say 
iu  those  just  and  beauUfiil  passages  ttutt  were 
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read  to  you  fcy  Mr.  Erskiney  from  Mr.  Jus- 
tice Foster's  Reports^that  the  penalties  in 
hieh  treason  are  so  exceedingly  great,  that 
aluough  treasonable  words  were  spoken,  yet 
if  not  spoken  with  such  intenliou,  uiey  would 
not,  as  in  the  case  of  high  treason,  expose 
the  subject  to  those  pains  and  penalties; — 
did  they  mean  to  say,  they  should  be  no 
Defence  at  all,  if  the  conscience  of  the  jury 
should  be  satisfied  that  they  were  used  in  a 
way- to  make  them^:nminal?  By  no  means. 
But  if  you  are  of  opinion  that  these  words 
were  advisedly  spoken,  if  the  words  them- 
selves import  that  seditious  intent  which  this 
record  ascribes  to  them,  I  say  it  falls  directly 
within  the  principle  of  Mr.  Justice  Foster, 
namely,  that  it  would  be  competent  to  the 
defenJant  to  give  evidence  of  his  general 
demeanour  as  a  good  subject  of  the  country, 
tp  show  that  he  had  not  that  meaning,  which 
is  the  primdjfacie  sense  of  the  words :  if  that 
principle  be  just,  I  say  that  Mr.  Frost  has  not 
round  in  the  company  below  stairs,  nor  has  he 
found  upon  the  face  of  the  earth,^  a  single 
perscm  to  state  to  you,  that  from  his  general 
demeanour,  when  he  uttered  these  words,  he 
must  not  have  had  the  fair  use  of  that  judg- 
ment and  disposition,  which  conducts  him 
through  general  life ;  I  say  no  more  about  it; 
1  am  sure  it  would  have  been  competent  to 
him  to  have  produced  such  witnesses.  Gen- 
tlemen, it  would  not  only  have  been  compe- 
tent to  him,  but  from  the  turn  the  cayse  has 
taken,  it  was  made  almost  necessary.  If 
Mr.  Frost  was  drunk,  as  my  learned  friend 
wishes  you  to  believe,  from  what  Mr.  Taitt 
sidd  ,though  I  think  his  evidence  will  bear  no 
such  sense; — ^was  there  no  man  up  stairs  who 
could  have  stated  it?  Was  there  no  man 
who  saw  Mr.  Frost  in  the  course  of  that 
evening  that  could  have  stated  it?  Then 
what  is  it  that  Mr.  Tutt  says  upon  the  sub- 
ject ?  He  does  not  mean  to  say,  that  he  had 
not  drunk ;  he  says  he  misht  be  in  liquor, 
and  he  did  say,  he  did  not  doubt  but  he  was 
in  liquor,  but  he  had  not  seen  him  before. 
The  question  is,  whether,  when  he  made  use 
of  those  expressions,  he  made  use  of  them  as 
espressing  his  judgment  upon  the  subject, 
and  with  the  intent  that  this  record  ascribes 
to  him\  or  whether  he  was  so  far  bereaved  of 
Lis  juagment  by  ebriety  as  to  stand  before 
you,  entitling  himself  to  the  benefit  of  this 
excuse,  that  ne  ought  not  to  be  answerable 
for  the  consequences  of  these  acts  upon  that 
ground  ?  and  it  would  be  extremely  strange  if 
a  jury  upon  this  ground  could  acquit  Mr. 
Prost.  Here  are  these  esntlemen  respectable 
in  their  situation,  and  what  have  they  done  ? 
According  to  what  they  conceived  to  be  their 
duty  as  subjects  of  the  country,  they  have 
been  iumishine  the  means  of  this  prosecu- 
tion, and  they  nave  not  thought  that  it  would 
dis^ace  them,  to  bring  before  a  jury  of  their 
country  Mr.  Frost,  to  relate  this  story,  that 
he  stood  in  that  situation  of  mind,  in  which 
iDy  learned  friend's  cross-examination  would 
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endeavour^  to  place  him.  Whatever  is  your 
verdict,  it  is  contrary  to  my  duty  to  press  lor 
it  aeainst  your  impression  of  the  real  natore 
of  the  case;  but  the  true  question  will  bo 
(and  here  I  will  not  avail  myself  at  any  length 
of  that  privilege  my  learned  friend  says  Be- 
longs to  me),  whether  these  words  were  ad- 
visedly spoken  ?  Mr.  Frost  goes  into  a  public 
coffee-room,  asserts  that  they  were  doing 
very  well  in  France,  and  at  the  same  time  he 
asserts,  that  it  was  because  there  was  a  doc- 
trine of  Equality,  and  a  doctrine  of  no  King, 
at  that  time  established ; — but  was  it  an 
equality  such  as  my  learned  friend  has  stated 
to  you?  No ; — the  equality  of  right  to  personal 
security,  to  personal  liberty  and  property,  and 
a  right  to  equal  laws,  was  asserted  indeed  in 
the  constitution  of  the  year  1789 ;  it  was  an 
equality  which  left  every  man  in  possession 
or  that  situation  which  the  constitution  as- 
signed him,  from  the  king  on  the  throne  to- 
the  meanest  subject,  who  would  be  equally 
entitled  to  the  benefit  of  the  law  of  the  coun- 
try as  any  man  in  it ;  but  that  equality  did 
not  live  till  the  6th  of  November,  1792.— 
Why  then,  equality  might  mean  one  thing, 
or  it  might  mean  another;  it  might  mean 
the  equality  of  1789,  or  it  might  mean  the 
equality  of^  179S.  Then  a  stranger  comes  up 
to  Mr.  FrosL  and  feeling  a  ^^t  deal  of  indig- 
nation at  hearing  tliis  doctrine  held,  he  says^ 
Sir,  what  do  you  mean  by  equal it;^  ?  Now 
did  the  duke  of  Richmond ;~  did  Mr.  Pitt, 
the  present  minister  of  state,^  who  has  been 
alluded  to ; — did  my  learned  friend,  and  the 
other  persons,  who  are  very  respectable  men, 
as  I  readily  admit  them  to  be,  did  they  ever 
give  such  an  answer  as  Mr.  Frost  gave?  I 
am  free  to  declare  this  is  a  country  m  which, 
every  man  has  a  right  to  his  opinion  ten>- 
perately  discussed.  I  am  free  to  say  with 
respect  to  my  learned  friend,  I  believe,  he  and 
some  of  the  most  respectable  persons  in  the 
country,  have  their  opinions  upon  that  sub- 
ject. I  believe  the  actual  quantum  of  poli- 
tical happiness  that  is  enjoyed  in  this  coun- 
try, is,  upon  the  present  system  of  govern- 
ment, far  beyond  that  which  the  providence* 
and  favour  of  God  has  ever  dispensed  to  any 
nation  that  ever  lived  upon  the  face  of  the 
earth.  I  have  never  been  able  to  f^nd  in  the 
discordant  systems  of  those  respectable  per- 
sons, argument  enough  to  lead  my  mina  to 
doubt  for  a  moment,  whether  I  should  nol 
sacrifice  my  duty  to  my  country,  if  I  ri^ed  a 
change  upon  any  principles  that  they  have 
stated;  but  gentlemen,  do  not  understand 
me  to  say,  that  I  am  wiser  than  they — far 
from  it ;  but  I  say  it  is  my  duty  to  exercise 
my  best  judgment,  and  act  according  to  it. 

Gentlemen,  what  was  the  answer  that  Mr. 
Frost  gave  ?  ''I  will  tell  you  what  I  mean 
by  equality ;  I  mean  ilo  king.''  Have  any  of 
those  gentlemen  stated  such  lan^age  ?  But 
this  is  not  all;  for  that  which  is  no  act  of 
deliberation  is  followed  up  by  anotlier  ques- 
tion :   "  Why  surely  you  cannot  mean  that 
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there  is  to  be  no  king  in  this  country  ?"  Says, 
Mr.  Frost,  "  Yes,  no  kin^  in  any  country." 
^^y»  gentlemen,  the  single  question  is,  Is  it 
the  law  of  England  that  these  words  can  be 
spoken  under  such  circumstances  with  im- 
jninity  ?  I  am  free  to  say,  that  upon  the  best 
information  I  can  give  myself  upon  the  sub- 
ject, I  cannot  feel  a  doubt  that  the  law  of 
England  does  not  permit  it.  I  say  it  is  the 
law  of  England,  tnat  where  men  will  hold 
lansu^e  of  this  sort,  they  shall  be  deemed 

f;uiity  of  an  offence  against  the  law  of  Ene- 
and.  Why  then,  what  am  I  to  do,  if  I, 
standing  in  this  situation,  am  to  govern  my- 
self by  the  wisdom  of  the  law  }  I  say  it  is  my 
duty  to  submit  to  your  decision  the  fact  upon 
the  law  as  it  stands ;  if  my  learned  friend  is 
satisfied  that  the  law  is  not  so,  he  has 
one  course  before  him,  or  if  he  thinks  that 
the  law  ought  not  to  be  so,  he  has 
another  before  him.  But  is  the  attorney- 
general  of  this  country  to  say,  I  will,  in  the 
regulation  of  my  official  conduct,  take  upon 
me  to  sav,  that  I  am  wiser  than  the  legisla- 
ture of  this  country ;  I  will  enforce  what  I 
please,  let  the  exigency  of  the  country  be 
what  it  may?, 

Gentlemen,  in  the  first  place  it  is  to  be  ob- 
flenred,  that  the  lan^iage  of  that  act  of  par- 
liament is  exceedinglv  strong  with  respect  to 
malicious  and  advised  speakmg,  and  it  points 
oat  to  a  jury,  that  they  are  to  have  distinct 
eridence  of  the  intention.  This  species  of 
the  intention  mayfall  under  a  different  consi- 
deration ;  but  I  do  not  wish  to  examine  it 
upon  a  different  consideration ;  because  if  in 
this  case  the  words  import  the  intent  that  the 
record  attributes  to  them,  you  have  that  case 
in  point  of  law,  that  justifies  you  in  finding 
the  defendant  euilty. 

Gentlemen,  naving  stated  thus  much,  rather 
^th  a  view  of  explamine  my  conduct  to  you, 
than  for  the  purpose  of  troubling  you  with 
particular  observations  upon  the  evidence,  I 
will  leave  the  case  here.  I  think,  upon  the 
best  consideration  that  I  can  give  the  case, 
that  the  late  attorney-general  did  right  to 
bring  it  before  the  public.  I  should  not  have 
appeared  here  to-day,  if  I  had  not  thought  it 
nght  so  far  as  to  bnng  it  before  the  pimlic ; 
and  the  reason  I  do  it  is,  that  when  a  consi- 
derable number  of  his  majesty's  subjects  in  a 
tespectable  situation  feel — ^my  learned  friend 
says,  your  verdict  is  to  secure  us  from  being 
in  a  situation  like  France — ^but  when  they 
feel  that  these  words  were  uttered  in  a  man- 
ner that  has  led  them  to  think,  that  some  of 
the  most  valuable  blessings  they  enjoy  under 
the  constitution  of  thb  country,  wedded  to  it 
as  they  are,  are  in  danger  when  this  language 
is  publicly  held :  I  say  it  is  fit,  as  between  the 
attorney-general  and  such  persons,  that  a 
nuy  of  the  country  should  say,  wheUier  such 
words  shall  be  spoken  with  absolute  impu- 
nity }  It  does  appear  to  me  that  they  ought 
not  to  escape  with  absolute  impunity;  but  if 
you  have  any  doubt  in  your  mmdsi  you  will 
imd  a  verdict  for  the  deteodant.  ^ 


Lord  Kenyan,    Ckntlemen  of  the  Jwy  *^- 
I  shall  not  add  much  to  the  trouble  which 
you  have  already  and  necessarily  had  upon 
the  present  occasion.     You  are  selected  in 
some  measure  by  the  parties  themselves,  to 
judge  between  the  parties,  and  yon  come  here, 
as  all  men  must  come,  with  the  infirmities  of 
human  nature  about  you,  and  I  will  say  in 
conseouence  of  some  sentences  which  fell 
from  tne  learned  gentlemai)  of  counsel  for  the 
defendant,  towards  the  close  of  his  speech, 
that  if  no  jury  can  conscientiously  find  a  man 
guiltjr,  who  don't  first  find  that  their  own  na- 
ture is  impeccable,  it  is  in  vain  to  attempt 
hereafter  to  put  in  force  the  criminal  law  of 
the  country ;   neither  juries  Bor  judges  are 
divested  of  the  follies,  the  infirmities  or  tiie 
weakness  of  the  nature  to  which  they  be- 
long ;   their  own   knowledge  of  their  own 
we&ness  and  infirmities  will  always  urge 
them  to  look  up  with  a  favourable  eye*  at  the 
imperfections  of  others  in  doubtful  cases; 
but  still,  being  in  the  arduous  situation  of  ad- 
ministering justice,  they  will  look  at  the  case 
with  their  best  understanding,  and  decide  as 
their  best  judgment  shall  direct  them  to  de- 
cide.   The  situation  of  advocates  and  judges 
differs,  perhaps^  pretty  widely.    The  aiivocate 
urges  every  topic,  sometimes  t.hose  which  may 
inform,  sometimes  Uiose  which  may  confoona, 
sometimes  those  which  may  amuse  the  jury, 
and  sometimes  those  which,  may  amuse  a 
crowded  audience. 

How  far  the  armies  that  entered  the  king- 
dom of  France  did  right ;  how  far  a  number 
of  gentlemen  at  the  Thatched-house  tavern 
did  right  |  whether  what  the^  did  was  the  re- 
sult of  wisdom,  or  the  result  of  faction  and 
folly,  it  is  not  for  us  to  decide.  We  are  ttot 
here  to  enter  into  the  merits  of  any  particular 
class  of  great  men  in  the  country,  nor  am  t 
prepared,  because  my  duty  does  not  call  upon 
me,  and  if  it  did,  I  am  afraid  my  abilmes 
would  fail,  to  read  you  a  lecture  upon  govern- 
ment ;  it  is  enough  in  this  country  tnat  we 
enjoy  those  blessmgs  which  the  government 
of  the  country  gives  us;  whether  Uiey  are 
the  best  or  not  the  best,  every  man  will  judgje 
for  himself.  Those  who  find  that  their 
liberty  and  their  property,  and  e^ery  thing 
dear  to  them,  are  defended  by  the  even  hana 
of  impartial  law,  will  congratulate  themselves 
that  they  live  in  that  country;  and  if  tiiey 
find  that  neither  the  history  of  former  times, 
nor  the  present  eventful  times,  produce  any 
greater  blessing  than  their  own,  thev  wocda 
leel  it  with  gratitude  under  the  providence  of 
God,  and  endeavour  to  enjoy  it  with  thankful* 
ness. 

Gentlemen,  the  offence  of  which  the  pri- 
soner is  accused,  is,  ihaX  he  has  with  a  sedi- 
tious intention  uttered  the  words  that  have 
been  rehearsed  to  you  so  ofren,  *  EqualiQr  here; 
I  see  no  reason  why  any  man  shoul<l  no^  ^ 
put  upon  a  footing  with  another ;  it  is  eveqr 
man's  birth-right ;'  and  being  asked  how  be 
dared  to  bold  such  language  m  ai^y  pabBc  or 
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private  compaiiTy  and  what  he  meant  by 
jBaualityy  he  said, '  why  no  king :'  and  being 
asked  whether  he  meant  to  apply  that  ol»er- 
vation  to  this  country,  he  said  <  Yes,  EqumlUy 
irre ;  no  king,  the  constitution  of  this  coun- 
try is  a  bad  one/    These,  Gentlemen^  are  the 
words  which  the  present  defendant  is  called 
upon  by  this  prosecution  to  answer  for  the 
utterins  of.    Gentlemen,  each  of  the  learned 
counsel,  in  their  turn,  have  appeal^l  to  cer- 
tain passages  from  the  works  oi  a  most  learned 
and  ejxeflent  judge,  I  mean   the  late  sir 
Michael  Foster.    It  is  enough  for  me  to  say, 
that  no  passage  that  has  been  selected  fi:om 
that  book,  implies  directly  to  the  question 
before  us ;  but  the  question  there  was,  whether 
words  could  be  high-treason,  or  wheUier  they 
could  constitute  an  offence  under  an  act  of 
parliament,  made  in  the  reign  of  queen  Anne, 
which  subjected  the  party  to  the  penalties  of 
praemunire,  which  are  grievous  indeed, — I 
think  the  loss  of  all  his  property  and  impri- 
sonment; but  it  never  can  be  said  in  any 
svstem  of  laws,  which  mean  to  prevent  mis- 
chief, that  factious  and  seditious  words  tending 
to  subvert  the  ^vernment,  are  not  the  sub- 
ject matter  of  inauiry  in  a  criminal  court  of 
justice;  it  never  nas  been  said,  I  believe  it 
never  wilL    The  only  question  that  has  been 
made,  is,  how  far  they  can  constitute  the 
crime  of  high  treason,  or  how  far  they  can  sub- 
ject the  parties  to  the  penalties  of  that  sta- 
tute. If  these  words  were  spoken,  if  they  were 
spoken  in  a  connejuon  which  tends  to  explain 
them,  and  to  do  away  the  prim6  facie,  obvious 
intention  of  them. — I  say,  if  the  v  were  spoken 
in  a  context  which  tends  to  explain  them,  and 
ahow  they  were  ino£fensive  words, — ^let  the 
context  be  received,  let  ^he  favourable  eon- 
stniction  be  put  upon  them ;  but  if  in  your 
j^iinion  there  is  no  context  to  explain  them, 
it  is  your  duty  undoubtedly,  by  weighiue  and 
deliberating  upon  the  question,  to  decide  as 
your  judgment  shall  lead  ^ou. 

Now  Uie  first  question  is  how  far  the  words 
have  been  spoken,  and  in  order  to  prove  that 
they  have  been  spoken,  four  witnesses  have 
been  called. 

The  first  was  Mr.  Taitt,  who  gives  an  ac- 
count of  his  bein^  at  the  Percy  coffee-house, 
and  Mr.  Frost  commg  down  there,  and  in  the 
coffee-house  being  asked  by  Mr.  Yatman. 
what  news  from  France,  and  answerii^  all 
wasgoing on  well  therey  be  then ^aid,  I  am 
ibr£quaSty;  this  he  repeated  in  a  veiy  loud 
tone  of  voice ;  he  sot  on  his  seat  and  asked 
him  who  be  was ;  Mr.  Yatman  said,  this  is 
Mr.  Frost;  upon  which  Mr.  Taitt  says,  he 
a^ed  him  how  he  dared  utter  those  words? 
he  still  continued  I  am  for  equality  and  no 
king;  Yatman  asked  him  if  he  meant  no 
king  in  this  country  ?  he  said  Yes,  no  kings, 
the  constitution  of  this  country  is  a  very  iMtd 
one.  He  was  asked  upon  the  cross-examina^ 
tion,  whether  the  man  appeared  to  him  to  be 
sober  or  in  liquor  ?  he  says  be  did  not  know 
him  befor^.ne  did  not  know  hia  manners^  but 
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from  the  words  he  used,  he  should  rather  sup- 
pose be  was  in  liquor,  but  I  do  beli.eve  he  per* 
lectly  understood  what  he  said. 

The  next  witness  was  Paul  Savignac,  who 
gives  ^ou  the  same  account  of  the  introduc- 
tion of  Mr.  Frost  into  the  coffee-house,  and 
repeats  to  you  in  pretty  much,  if  not  exactly 
the  same  terms,  the  words  that  were  used,  I 
am  for  equality  and  no  king.  Mr.  Savignac 
then  savs,  be  was  asked  if  he  meant  equality, 
and  no  king  in  this  country,  and  he  says,  Yes, 
there  ought  to  be  no  king. 

The  next  witness  who  was  called,  Mr.  Yat- 
man, I  think,  repeats  in  prettv  much  the  same 
manner.  And  then  Mr.  Bullock  comes,  whp 
put  down  the  words  as  they  occurred  to  him 
soon  after,  which  he  wished  to  be  signed  by 
the  persons  in  the  room,  but  it  was  not 
signed. 

Gentlemen,  This  is  the  evidence  on  \h» 
part  of  the  prosecution.  It  has  been  observed 
to  you  that  these  words  were  uttered  at  a 
critical  time  in  the  country,  and  Gentlemen, 
I  have  the  highest  authority,  I  think,  when  I 
appeal  to  the  works  of  Mr.  Justice  Foster, 
though  upon  tiib  occasion.  I  have  not  looked 
into  tnem,  not  knowing  what  the  words  wcrt, 
nor  what  the  nature  of  the  prosecution  was. 
But  I  think  he  states  that  words  might  bew 
different  meanuigs,  according  to  the  season  m 
which  they  were  spoken,  and  that  those  words 
were  deemed  hi^h  treason.in  the  time  of  king 
Charles,- when  tUe  mob  were  round  the  house 
of  the  archbishop  of  York,  which  might  nod 
have  been  so  applied  if  they  had  been  spoken 
in  other  times. 

Gentlemen,  What  the  times  were,  every 
individual  in  the  country,  who  is  capable  of 
thinking,  has  formed  his  judgment  upon; 
that  there  was  a  vast  number  of  tlie  mass  of 
those  people  who  had  nothing  to  do  with  mi- 
nistry, and  who  knew  nothing  of  ministiy, 
and  who  cared  nothing  about  ministry ;  that 
though  the  times  were  perilous,  that  great 
dismay  had  scattered  itself  all  over  the  coun- 
try, one  has  learned  from  the  resolutions,  and 
from  every  individual  one  has  conversed  with* 
there  are  those  who  thought  otherwise,  an<| 
there  might  be  some  perhaps  who  might  re- 
joice in  the  confusion  of  the  country,  some 
people  perhaps  might.  It  is  not  neces- 
sary for  me  to  express  mv  opinion  upoii 
the  occasion,  but  undoubtemy,  if  you  think 
those  words  were  spoken  in  seasons,  when 
seditious  words  might  be  the  fore-runners  ot 
seditious  acts,  and  that  men's  spirits  were  in- 
flamed, and  might  from  small  beginnings  tak^ 
fire,  and  might  be  brought  into  action,  it  adda 
most  immensely  to  the  criminal  construction 
you  ought  to  put  upon  the  words :  but,  gen* 
tlemen,  it  is  not  tor  us  to  penetrate  wiUi  ab- 
solute certainty  into  the  hearts  of  men,  that 
is  the  business  of  the  peat  Disposer  of  ali 
things^  and  the  jud^  ot  men;  but  we  hava 
an  opportunitv  of  judgins  from  overt  acts* 
whether  guilt  belongs  to  tnem  or  not.  If  any 
reason  can  be  assigim  why  those  words  were 
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usedy  let  the  reason  be  assigned,  and  let  a  &- 
vourable  construction  be  put  upon  what  is 
assigned  as  the  reason ;  but  without  any  clue 
to  lead  us,  without  any  thing  but  the  words 
expressed  in  the  terms  which  I  have  stated  to 
you,  we  must  from  those  premises  draw  our 
conclusion.  I  am  sorry  for  the  individual 
who  is  subject  to  criminal  law,  for  no  man  re- 
joices in  the  punishment  of  another ;  but  pu- 
nishment is  inflicted  as  an  example  to  the 
fionsof  men,  that  they  may  err  in  tnat  course 
to  which  they  see  conviction  and  pimishmen^ 
anhexed. 

Gentlemen,  it  is  for  you  in  this  case  to  do 
justice  between  the  public,  carrying  on  the 
prosecution  by  the  attorney-general,  and  the 
individual.  If  the  question  hanss  in  even 
ficales,  inclination  must  be  on  me  side  of 
mercy ;  but  if  you  find  the  whole  evidence, 
and  uie  great  gist  of  the  argument  in  ^vour 
of  the  prosecution,  you  are  bound  to  discharge 
your  duty  to  God  and  your  country,  and  pro- 
nounce him  ffuilty  of  the  offence.  It  is  with 
you  to  eonsiaer. 

The  Jury,  not  being  aereed,  retired  from 
the  court  about  twelve  o'clock,  to  consider  of 
their  verdict,  and  returned  into  court  about 
lialf  past  one  o'clock,  and  delivered  in  their 
verdict  to'  the  court,  that  the  defendant  was 
guilty. 

.  On  Wednesday  morning,  June  19,  1793, 
Mr.  Frost  attended  to  receive  the  judgment 
of  the  Court.  Mr.  Erskine  address^  the 
Court  shortly  in  mitigation  of  the  minish- 
ment.  Mr.  Attorney-general  prayed  the  sen- 
tence of  the  Court,  with  great  mildness  and 
candour,  submitting  the  whole  matter  to  the 
judgment  of  the  Court,  without  praying  any 
specific  punishment. 

Mr.  Justice  Ashhurst  then  pronounced  the 
judgment  of  the  Court  as  follows: 

John  Frost,  you  have  been  convicted  upon 
an  indictment  preferred  against  you,  for  pub- 
Lcly  speaking  several  scandalous  and  seditious 
words,  tending  to  lessen  in  men*s  minds,  that 
love  and  veneration  which  every  honest  and 
good  man  ought  to  entertain  for  our  wise  and 
nappy  constitution^  and  likewise  to  withdraw 
the  affections  of  his  majesty's  subjects  from 
his  m^esty's  royal  person  and  government, 
4nd  to  stir  up  their  minds  against  all  kingly 
power. 

The  words  that  are  Isdd  in  the  indictment, 
as  spoken  by  you,  are  these,  -^  I  ara  for  equa- 
lity ;  i  see  no  reason  why  anv  man  should 
not  be  upon  a  footing  with  anotner,  it  is  every 
man's  birth-right/'  And  the  indictment  far- 
ther states,  that  being  asked  by  some  of  the 
persons  then  present,  how  you  dared  to  hold 
8lu:h  sentiments  in  any  public  or  private  com- 
pany, and  what  ycwi  meant  by  eeualHy  ?  you 
replied,  **  Why,  no  kings ;"  and  teing  fiirther 
aaked,  if  you  meant  no  king  in  this  country  ? 
you  said,  «  Yes,  no  king ;  the  constitution  of 
tbiacwtatiy  is  a  bad  one,"  meaning  thereby 


that  the  constitution  of  this  realm  was  bad. 
These  are  the  words,  that  are  allej^  to 
have  been  spoken  by  you.  That  constitution 
which  you  have  thus  attempted  to  traduce 
and  vilify,  was  planned  by  wiser  heads  and 
better  hearts  than  your's;  it  has  stood  the 
test  of  ages,  and  I  trust,  it  is  out  of  the  reach 
of  your  maUce,  or  of  any  man  of  such  descrip- 
tion as  yourself;  but  though  that  be  the  case, 
it  does  not  from  thence  follow,  that  you  are 
to  be  suffered  to  vent  your  malice  agunst  i^ 
however  impotent,  with  impunity.  Tne  words 
which  you  have  uttered,  aigue  a  malignity  of 
heart,  and  it  stands  hi  need  of  correctionj  and 
shows,  that  iFyou  had  the  power,  your  mcli- 
nation  b  ripe  for  any  mischief  against  your 
king,  your  country,  and  the  constitution. 
One  mieht  have  expected,  that  being  so  lately 
retumea  from  France,  it  must  decidedly  have 
convinced  you  of  the  supenor  advantages  to 
be  derived  from  a  firee  constitution,  and  af 
that  safe^  and  protection  which  all  nis  ma- 
jesty's subjects  experience  under  its  happy 
influence,  when  compared  with  that  universal 
anarchy  and  confusion  with  which  that  xmht* 
tunate  country  is  overrun ;  but  there  may, 
perhaps,  be  too  much  reason  to  suspect,  that 
you  did  not  go  into  that  countiy  with  any 
view  of  bringing  back  any  good  and  wholesome 
lesson  to  your  countrymen.  It  has  been  said 
in  excuse  for  you,  that  you  were  in  liquor  at 
the  time  you  uttered  these  words,  that  excuse 
was  not  prowd ;  the  words  are  laid  to  be 
advisedly  and  seditiously  spoken,  and  th? 
jury  have  found  them  to  be  so.  At  best  it  is 
a  bad  excuse,  that  one  crime  should  be  alleged 
as  an  excuse  for  another.* 

*  with  respect  to  the  plea  of  drunkenness 
as  a  palliation  of  the  ofience,  see  in  this  Col- 
lection tlie  case  of  lord  Comwallis,  Vol.  VII. 
p.  150 ;  Dammaree'sCase,  Vol.  XV. p. 604 ; 
Purchi^s  Case,  Vol.  XVj>.  690.  Alexander 
Stewart's  Case,  Vol.  XVII.  pp.  795,  et  seq.: 
the  Case  of  Maclauchlan,  p.  1002,  and  of 
Goodere  and  others,  p.  lOOS  of  die  same 
volume.  N.  B.  In  the  Recorder's  speech  to 
the  prisoners  [Goodere  and  others]  on  pass- 
ing sentence  upon  them,  there  is  a  gross  mis- 
print :  ^  If  drunkenness  could  be  admitted  as 
'  an  excuse  for  crimes  of  this  nature,  this 
*  would  be  no  world  then  of  virtue  and 
< sobriety.'  [Vol.  XVII.  p.  lOW]  For ihjsn 
read  for  men.  The  recorder  [Mr.  Justice 
Foster]  hath  made  tiiis  correction  in  the 
printed  copy  which  belonged  to  him.  Vide 
Dodson's  Life  of  Foster,  p.  13,  edit,  of  Idtl, 
fwte.  See  also,  in  ad<hUon  to  the  authors 
already  referrea  to  in  the  above-mentioned 
cases,  Hale's  P.  C.  39.  Eden's  Principles  of 
Penal  Law,  c.  18.  s.  6,  and  the  authorities 
collected  in  Plowd.  19,  cit.  4  Bl.  Comm.  i5. 

^  Is  not  a  man  drunk  and  sober  the  same 
person,  why  else  is  he  punished  for  the  fact 
ne  commits  when  drunk,  though  he  be  never 
afterwards  conscious  of  it  ?  Just  as  much  the 
samepersoni  asamanthatvalksi  and  daas 
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There  is  another  circumstance,  wluch  is  an 
aggravation  of  your  crime,  which  is  from  the 
situation  of  hfe  in  which  you  are  as  an  attor- 
ney you  must  have  taken  the  oaths  of  alle- 
giance to  the  king ;  these  words  that  you  have 
uttered,  show,  in  your  conduct  and  your  car- 
riage,  how  very  little  regard  you  have  paid  to 
the  oaths  you  have  taken ;  that  therefore  is  a 
hirh  ageravation  of  your  offence. 

The  Xourt  have  taken  all  these  circum^ 
stances  into  their  consideration,  and  upon 
mature  deliberation,  the  sentence  of  the  Court 
is— That  you  be  imf>risoned  in  his  majesty's 
caol  of  Newgate  for  six  calender  months,*  and 
Sat  durin»  that  time  you  do  stand  in  and 
upon  the  pHlory  at  Channg-cross  for  the  space 
of  one  lM>ur,  between  the  hours  of  twelve  and 

olher  things  in  his  sleep,  is  the  same  person, 
uid  is  answerable  for  any  mischief  he  shall 
do  in  it.  Human  laws  punish  both,  with  a 
justice  suitable  to  their  way  of  knowledge ; 
because  in  these  cases  they  cannot  distinguish 
certainly  what  is  real,  what  counterfeit :  and 
so  the  igDorance  in  drunkenness  or  sleep,  is 
not  admitted  as  a  plea.  For  though  punish- 
ment be  annexed  to  personalitv,  and  per- 
sonality to  consciousness,  and  the  drunkard 
perhaps  be  not  conscious  of  what  he  did ;  yet 
numan  judicatures  justly  punish  him,  because 
the  fact  is  proved  against  him,  but  want  of 
consciousness  cannot  be  proved  for  him.  But 
in  the  great  day,  wherein  the  secrets  of  all 
hearts  shall  be  laid  open,  it  may  be  reasonable 
to  think,  no  one  shall  be  made  to  answer  for 
what  he  knows  nothing  of;  but  shall  receive 
his  doom,  his  conscience  accusing  or  excusing 
him.*'  Locke*s  Essay  concerning  Human 
Understanding,  book  %  ch.  87,  s.  S2.  See 
also  on  this  subject  the  letters  from  Mo- 
lyneux  to  Locke,  December  23,  1693 ;  Locke 
to  Molyneux,  January  19, 1694,  Molyneux  to 
Locke,  February  17,  1694;  Locke  to  Moly- 
neux, May  96, 1694. 

*  December  19, 1793.  Between  eleven  and 
twelve,  Mr.  John  Frost  was  brought  out  of 
Kewgate,  and  placed  in  a  coach,  apparently 
very  feeble,  and  rolled  in  blankets.  Mr. 
Kirby,  the  keeper,  accompanied  him  to  the 
house  of  Mr.  Justice  Grose,  in  Bloomsbury- 
square,  where  he,  with  two  sureties,  entered 
into  the  recognizance  required  by  his  judg 
ment  for  his  keeping  the  peace  He  was  then 
discharged  out  of  custody.  As  soon  as  he 
was  at  uberty,  the  multitude  took  the  horses 
out  of  the  caniagOi  and  drew  him  along  t^e 


two ;  and  that  after  the  expiration  of  your  iooh 
prisonment,  you  do  find  snreties  for  your  good 
behaviour  for  the  space  of  five  ^ears,  yourself 
in  500/.  and  your  two  sureties  in  100/.  each ; 
and  that  you  be  fiirther  imprisoned  until  such 
sureties  be  found. 

Lord  Kenyan, — ^And  also  struck  off  the  roll 
of  attornies  of  this  Court. 


In  a  periodical  publication  for  the  month  of 
June,  1793, 1  find  the  following  passage  s 

'*  It  is  somewhat  remarkable  that  as  one 
of  the  witnesses  against  Mr.  Frost  was  Waiting 
to  hear  sentence  passed,  he  was  seized  witE 
an  apoplectic  fit.  By  order  of  lord  Kenyon 
he  was  caijried  into  the  Court  of  Reijiiests  for 
the  benefit  of  the  air ;  he  remained  there  some 
time  in  violent  convulsions)  amongst  the 
persons  who  collected  about  him  was  Mr. 
Frost,  who  disregarding  the  agony  he  was  in^ 
upbnuded  him,  and  declared,  wat  divine  ven^p 
geance  was  hurled  on  his  guilty  head." 

It  appears  that  in 'December,  1813,  Mr. 
Frost  received  fi'om  his  royal  highness  tha 
Prince  Regent,  acting  in  the  name  and  on  the 
behalf  of  the  King,  a  free  pardon,  in  conse- 
quence of  which,  on  February  8,  1815,  the 
court  of  Kine's-bench  was  mov»i,  that  his 
name  should  be  replaced  on  the  Roll :  but,  by 
the  Court :  Though  the  pardon  releases  him 
from  all  the  effects  of  the  sentence  upon  him^ 
it  does  not  necessarily  follow  that  he  must  be 
replaced  on  the  roil  of  attornies ;  more  par^ 
ticularly  as  want  of  practice  and  experience  in 
the  profession  for  one  or  two  and  twenty 
years  must  have  induced  a  de^e  of  unfitness 
for  the  employment,  which  could  not  be  sup< 
posed  to  attach  to  an  attorney  on  his  first  ap- 
plication to  be  placed  on  the  rolls.  Motion 
refused. 


[I  have  accidentally  omitted  in  pp.  509, 

503,  to  subjoin  to  the  extract  from  Burke,  a 

reference  to  his  Works ;  the  passage  will  be 

found  in  his  Speech  at  Bristol,  previous  to  the 

I  Election,  1780.— Works,  vol.  3,  pp.  390, 391.3 

streets,  stopping  at  every  marked  place,  parti- 
cularly St.  James's  palace,  Carleton  House,' 
Charing-cross,  &c.  to  shout  and  express  their 
ioy ;  and  in  this  state  they  conducted  him  te 
nis  own  house  in  Spring-gardens,  where  IM^. 
Thelwall  made  a  speech,  and  intreated  them 
to  separate  peaceably,  which  they  accordingly 
did.    Jfin.  Ri|{.  Chron. 


, ,  ■■      $    •  -^  ^ 
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Proceedings  in  the  Court  of  the  Vice  Chancellor,  and  in  the 
Court  of  Delegates,  in  the  University  of  Cambridge,  and  in 
the  Court  of  King's  Bench,  Westminster,  in  the  Case  of  Wil- 
liam Frend,  Clerk,  M .  A.  for  writing  and  publishing  a  scan- 
dalous Book  or  Pamphlet  intituled,  ''  Peace  and  Union  recom- 
mended to  the  Associated  Bodies  of  Republicans  and]  Anti- 
Republicans."  33  &  34  GzojiGZ  III.  A.  D.  1793,  1794.» 


On  Saturday  the  ninth  of  February,  17P3, 
the  following  Advertisement  appeared  in  the 
Cambridge  Cnronicle. 

^  In  the  press,  and  in  the  course  of  next 
week  will  be  published,  Peace  and  Union  re- 
commended to  the  Associated  Bodies  of  Re- 
publicans and  Anti-Republicans,  by  William 
Frend,  M.  A.  Fellow  of  Jesus  College/' 

On  the  next  Saturday,  a  second  Advertise- 
ment appeared,  stating,  that  the  Pamphlet 
was  published. 

Soon  after  the  publication,  the  following 
members  of  the  Senate  waited  upon  the  vice- 
chancellor  at  different  times,  to  express  their 
disapprol^tion  of  the  Pamphlet,  and  their 
wish,  that  such  notice  shoala  be  ikken  of  the 
author's  offence,  as  might  best  declare  the 
censure  of  the  University: — 

W.  Wade,  B,  D.  Fellow  of  St.  John's 
Geo.  Whitmore,  B.  D.  Tutor  of  St.  John's 

•  Of  the  proceedings  in  the  vice-chan- 
cellor's court,  I  have  met  with  two  reports, 
one  by  John  Beverley,  M.  A:  and  Proctor  of 
tjhe  vice-chancellor's  court,  and  the  other  by 
Mr.  Frend,  the  defendant.  It  should  be  ol>- 
served  that  Mr.  Beverley's  report  was  formed 
from  notes  taken  at  the  time  by  the  late  Dr. 
Jowett.  The  sources  firom  which  Mr.  Frend 
composed  his  publication  are  thus  described 
by  him. 

^  The  proceedings  of  the  two  courts  are 
given  from  official  papers  received  from  the  re- 

fistiary  and  bedell,  and  notes  taken  down  by 
Ir.  Lambert.  Mr.  Frend's  speech  was  written 
down  by  himself  a  few  days  after  the  delivery 
of  it,  and  though  his  memory  is  not  very  tena- 
cious, he  has  been  enabled  by  tiie  notes  of  Mr. 
Lambert  to  give  not  only  the  order  and  lead- 
ing ideas,  but  in  general  the  very  expressions 
used.  The  reader  will  naturally  make  allow- 
ances for  a  composition  confined  to  the  rule& 
of  speaking,  not  of  writing,  two  very  different 
things,  and  recollect  that  the  latter  is  to  the 
former  what  an  engraving  is  to  a  picture." 

These  two  reports  do  not  differ  materially ; 
^-however  the  account  now  presented  to  the 
public  of  this  most  curious  and  interesting 
case  is  compiled  from  both,  after  ft  carefiu 
and  minute  examination  of  their  respective 
contents.  Mr.  Frend's  speech  is  ^ven  ver^ 
hatim  from  bis  own  report  of  it. 


T.  Kipling,*  D.  D.  Dep.  Regius  Prof,   of 

Divinity 
J.  Jowett,  LL.  D.  Tutor  of  Trin.  Hall,  and 

Regius  Professor  of  Civil  Law 
W.  Mathew,  LL.  B.  President  of  JesuJ 
J.  Plamoin,  M.  A.  Tutor  of  Jesus 
J.  Costobadie,  M.  A.  \ 
T.  Bayley,  M .  A .         >  Fellows  of  Jesus 
T.CasUey,  M.  A.        J 
J.  Mainwaring,  B.   D.    Margaret  Prof,   of 
.  Divinity 

P.  Douglas,  B.  D.  Tutor  of  Bene't, 
T.  Lloyd,  M.  A.  Tutor  of  King's 
E.  Kilvington,  M.  A.  Fellow  of  Sidney 
E.  Outram,  M.  A.  Lecturer  of  St  John's 
W.  Walker.  M.  A.  Fellow  of  St.  John's 
A.  Frampton,  M.  A.  Lecturer  of  St.  John's 

E.  Bradford,  B.  D.  Tutor  of  Bene't 
H.  Jowett,  M.  A.  Tutor  of  Magdalen 
R.  Glynn,  M.  D.  Fellow  of  King's 
Jas.  Wood,  B.  D.  Tutor  of  St.  John's 
G.  Gordon,  B.  D,  Precentor  of  Exeter 
J.  Smith,  B.  D.  Tutor  of  St.  John's 

J.  Oldershaw,  B.  D.  Tutor  of  Emmanuel 

W.  L.  Mansel,  M.  A.  Public  Oratorf 

T.  Salmon,  B.  D.  Fellow  of  St.  John's 

J.  Fawcett,  B.  D.  Fellow  of  St.  John's 

H.  Greene,  M.  A.  Fellow  of  Peterhousa 

G.King,  M.  A.         1 

W.  Pugh,  M.  A.       >  Fellows  of  Trin.  ColL 

R.  Ramsden,  M.  A.  J 

R.  Tillard,  M.  A.  Fellow  of  St.  John's 

F.  J.  H.  Wollaston,  M.  A.  Tutor  of  Trinity 
Hall,  and  Jacksonian  Professor 

In  consequence  of  these  applications,  the 
vice-chancellor  on  the  fourth  of  March^  de- 
sired all  the  above  gentlemen  to  attend  him  it 
his  lodge,  where  ne  informed  them,  that, 
being  called  upon  by  so  man^  respectable 
persons,  he  should  now  think  it  his  duty  to 
proceed  against  the  author  of  the  Pamphlet, 
m  such  manner  as  might  be  thought  advis- 
able. Being  asked,  **  whether  he  meant  ia 
such  manner,  as  might  appear  advisable  to 
that  meeting;"  he  answered.  ''No;  but  in 
such  manner  as  should  be  advisable  on  the 
whole" — but  added,  ^  that  he  was  very  ready 

*  Now  [1816]  Dean  of  Peterborough« 
t  Now  lord  Bishop  of  Bristol. 
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to  hear,  what  they  might  think  proper  to  be 
done;''  and  left  them  in  the  room  to  consult 
together.  The  following  resolution  was  then 
imanimously  agreed  to,  and  deposited  with 
the  vice-chancellor. 

Combridge^  Quanta  College, 
March  4th,  1793. 

Resolved  by  the  underwritten  persons, 
Inembers  of  the  University  of  Cambridge, 
tbat  William  Frend,  Master  of  Arts,  and 
Fellow  of  Jesus  College,  be  prosecuted  in  the 
viee-chaQcellor's  court,  for  having  publicly  and 
notoriously  offended  against  a  grace  passed 
by  the  senate  of  this  iJniversity  in  the  year 
1603 :  and  tliat  the  following  gentlemen  be  a 
committee  to  manage  the  said  prosecution, 
viz.  Dr.  Kipling,  Dr.  Jowett,Uie  Margaret  Pro- 
fessor of  Divinity,  the  Pubhc  Orator,  and 
the  reverend  Mr.  Belward,  Fellow  of  Caius 
College. 

T.  Kipling 
J.  Jowett 
J.  Mainwaring 
W.  L.  Mansel 
R.  Belward 


Geo.  Whitmore 
W.  Mathew 
E.  Bradford 
J.  Oldershaw. 
W.  Walford 
W.  Wade     . 
J.  Plampin 
H.  Jowett 
J.  Smith 
J.  Costobadie 
J.Wood 
Thos.  Salmon 
H.  Greene 


G.King 
T.  Uoyd 
R.  Ramsden 
A.  Frampton 
£.  Kilvington 
£.  Outram 
R.  Tillard 
W.  Pugh 
W.  Walker 
F.  J.  H.  Wollaston 
W.  Easton 
W.  Wilson 


On  the  Friday  following,  the  five  gentle- 
men,  who  bad  been  desirea  to  ondertiuce  the 
management  of  the  prosecution,  met  to  draw 
up  an  accusation  against  Mr.  Frend,  to  be 
lodged  with  the  vice-chancellor.  But,  on 
considering  the  forms  and  precedents  of  the 
vioe-chancellor's  court,  they  found,  that  it  had 
not  been  usual  for  the  accuser  to  dictate  to 
the  Qwrt,  under  what  particular  statute  the 
o£fender  should  be  punished.  It  was  there- 
fore thought  necessaiy,  that  they  should  call  a 
second  general  meeting;  which  was  accord- 
ingly done:  and  on  the  11th  of  March,  the 
following  resolution  passed  unanimously : 

Cambridge,  tlth  March,  1793. 

^  Agreed,  that  the  following  words  in  the 
tes6lut]on  made  last  Monday,  viz.  <'  against 
%  Grace  passed  by  the  senate  of  this  univer- 
aity,  in  tne  vear  1603"  be  rescinded,  and  that 
m  lieu  of  them  be  substituted  these  wordS| 
~    **  a^iinst  the  law$  of  the  university," 

T.  Kipling 
J.  Jowett 
J.  Mainwaring 
W.  L.  Mansel 
R.  Belward 


F.  J.  H.  Wollaston 

G.  Kin^ 
G.  Goidon 
W.  Wilson 
II.  Greene 
T.  Lloyd 

R.  Ramsden 
A.  Frampton 
R.  Kilvington 
W.  Walker 
W.  Pugh 
£.  Outram 


O.  Whitmore 
Wm.  Easton 
Henry  Jowett 
W.  Mathew 
W.  Walford 
£.  Bradford 
J.  Oldershaw 
W.  Wade 
J.  Costobadie 
J.  Smith 
P.  Douglas 
J.Wood 
T«  Salmon 

On  a  subsequent  day  the  mani^ers  of  the 
orosecution  dfevr  up  an  accusation  against 
Mr.  Frend ;  which  was  delivered  to  the  vice* 
chancellor;  Dr.  Kipling  requested  at  the 
same  time,  that  Mr.  Frend  might  be  surk 
moned  into  the  vice-chancellor's  court,  to  an« 
swer  to  the  charge. 

Mr.  Frend  was  accordingly  summoned  to* 
appear  in  the  vice-chancellor's  court,  to  be 
held  in  the  law-schools,  on  Friday  the  3rd  of 
May,  at  ten  o'clock  in  the  forenoon. 

Citation. 

To  John  Beverley,  Williaift  Mathew,  a))d 
Henry  Gunnmg,  esgulre  bedels  of  the 
university  of  Cambridge,  or  their  lawful 
deputy  or  deputies. 

Summon  William  Frend,  master  of  arts^ 
and  fellow  of  Jesus  college  in  the  university 
of  Cambridge,  to  appear  oefore  me,  or  my 
lawful  deputy,  and  rov  assessors,  at  my  next 
court,  to  be  held  in  the  law-schools  in  Cam- 
bridge, on  Friday  the  3rd  daV  of  Ma^  nezt^ 
between  the  hours  of  ten  and  eleven  in  the 
forenoon  of  the  same  day,  in  a  certain  cause 
of  office  promoted  by  the  reverend  Thomas 
Kipling,  doctor  in  divinity,  and  member  of 
the  said  universitjr,  the  said  cause  of  office  or 
matter  of  complaint  arising  within  the  juris* 
diction  of  the  said  university  ^  then  and  there 
to  answer  to  an  accusation  laid  before  ine,  in 
which  the  said  William  Frend  is  charged  with 
having  violated  the  laws  and  statutes  of  this 
university  (particularly  the  statute  de  Con* 
cionibus)  bv  publishing  and  causing  to  be  dis- 
persed, within  the  said  university,  a  certain 
pamphlet,  intituled ''  Peace  and  Union  recom- 
mended to  the  Associated  Bodies  of  Republic- 
cans  and  Anti-Republicans,*'  of  which  aoctor 
Kipling,  the  above-mentioned  promoter  of  this 
cause,  affirms  him  to  be  the  author,  and  in 
which,  according  to  the  accusation  of  the  said 
doctor  Kiplhig,  religion,  as  established  by  pub^ 
lie  authority  within  this  realm,  and  also  all 
ecclesiastical  ranks  and  dignities  are  impugn- 
ed ;  and  so  from  court  day  to  court  day  until 
the  said  cause  be  ended,  and  further  to  do 
and  receive  as  to  law  and  justice  shall  apper- 
tain. Hereof  fail  not  at  your  peril.  Given 
under  my  hand  and  seal,  at  Queen's  college, 
Cambridge,  this  93rd  day  of  April,  in  tne 
year  of  our  Lord  1793. 

(Signed)       I.  Milver,  (L.  S.) 
John  Beverley,  Vice-Chanc. 

[Copy.] 
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Pboceedikgs  19  theVice-Cravgbllor's 

Court, 

First  Court  Day, 

At  a  court  holden  before  the  right  worship- 
ful Isaac  Milner,  D.  D.  vice-chancellor  of  the 
university  of  Cambridge,  and  John  Smith, 
Richard  Fanner,  William  Colman,  Lowther 
Yates,  John  Barker,  Joseph  Turner,  Francis 
Barnes,  William  Craven,  and  Thomas  Postle- 
thwaite,  doctors  in  divinity,  and  John  Fisher, 
LL.D.  his  assessors,  between  the  hours  of 
ten  and  one,  on  Fridav  the  Srd  day  of  May, 
1793,  in  the  law-schools  of  the  said  univer- 
sity.   Me  present. 

Geo.  BoRiASE, 

Not.  Pirt>l.  and  Registr. 

'On  which  day  a  sum- 


Hie  office  of  the  judg^ 

promoted  by 
Thos.  Kipling,  D.  D. 

against 

William  Frend,M.  A. 
and  fellow  of  Jesus 
college. 


mons,  heretofore  is- 
sued against  William 
Frend,  M.  A.  and  fel- 
low of  Jesus  college, 
(was  returned  by  Jonn 
Beverley,  esquire  be- 
del, who  made  oath, 
that  the  same  had 
been  personally  serv- 
ed on  the  said  William 
Frend. 

Mr.  Frend  appeared,  and  the  Court  was 
adjourned  to  the  Senate-house.*  Dr.  Colman 
appeared  at  the  adjourned  court.  When  and 
wnere,  Mr.  Frend  excepted  to  the  court,  as  in 
the  following  paper,  purporting  to  be  a  re- 
nuBciation  of  the  jurisoiction  of  the  said 
court;  which  paper  he  read  and  signed  in  the 
presence  of  the  registrarr,  who  attested  the 
same^  and  delivered  it  to  the  vice-chancellor. 

«*Mr  Vice-Chancellor ; 

*^  I  desire  leave^  before  my  accuser  enters 
on  his  office,  to  offer  a  few  things,  in  the  way 
of  objection  to  the  mode  of  trial,  adopted  by 
hiniy  and  authorized  by  you.  They  will,  I 
hope,  be  found  not  unworthy  of  your  at- 
tention. 

**  I  acknowledge  the  receipt  of  a  citation 
from  you,  to  attend  in  this  place  at  this  hour, 
and  my  presence  here  is  intirely  owing  to  that 
circumstance :  but  I  wbh  it  to  be  considered, 
as  proceeding  more  from  civility  and  respect, 
thim  duty  or  obligation.  The  reason  of  which 
distinction  will  be  obvious  from  what  I  am 
going  to  allege. 

^*  My  accuser  charges  me  with  the  publi- 
cation of  a  pamphlet  intituled  **  Peace  and 
ynion  recommended  to  the  associated  Bodies 
of  Republicans  and  Anti-Republicans,^  and 
by  sucn  pubhcation,  with  impu^n^  religion, 
as  estabhshed  by  public  authonty  within  this 
realmi  and  also  all  ecclesiastical  ranks  and 
dignities;  and  by  such  impugning,  with  having 
violated  the  laws  and  statutes  of  this  univer^ 

*  This  adjournment  was  made,  as  the  Law- 
flchoob  were  too  smaU  to  contain  th^  au- 
dience. 


81^,  particularly  the  statute  **  De  Condoni- 
bus."        , 

*^  Now  the  violation  of  the  statute  ^  De 
Concionibus"  being  made  the  principal  charge 
against  me,  I  apprehend,  that  I  ought  not  to 
have  been  citea  to  appear  in  the  vice-chan- 
cellor's court,  but  before  the  vice-chancellor, 
and  a  majority  of  the  heads  of  colleges,  all 
offences  against  that  statute  being  OMrae  cog- 
nizable by  him  and  them  jomtly ;  and  that 
there  is  no  instance  of  any  person  beinv  cited 
to  appear  here  for  such  an  offence.  The  dif* 
ference  between  the  vice-chancellor's  court, 
and  a  meeting  of  the  vice-chancellor  and  a 
majority  of  the  heads  of  houses,  I  suppose  to 
consist  in  the  following  particulars : 

^<  1.  The  vice-chancellor's  court  subsists 
by  ancient  custom,  and  charters  confirraed  by 
an  act  of  parliament,  and  ought  to  be  hekl  at 
stated  times,  for  the  purpose  of  receiving  com- 
plaints, and  hearing  and  determining  causes. 
Whereas  the  other  meeting  derives  its  ex- 
istence and  authority  wholly  from  queen  Eli- 
zabeth's statutes,  and  from  the  nature  of  it, 
can  only  be  occasionally  assembled,  in  the 
same  manner,  that  the  same  or  other  persons 
meet  occasionally  in  the  senate  or  other  place, 
for  the  execution  of  other  parts  of  the  same 
statutes. 

'^  S.  The  vice-chancellor's  court  is  a  court 
of  record,  from  which  no  appeal  can  go  to  any 
of  the  courts  in  Westminster-hall,  but  only  to 
the  senate  of  the  university. — Whereas,  I  ap* 
prehend,  that  no  appeal  can  go  to  the  senate 
from  a  determination  of  the  vice-chancellor 
and  heads,  acting  under  the  statute  "  De  Cod- 
cionlbus,"  though  such  determination,  like 
that  of  a  mayor  and  aldermen  in  any  civ  if 
corporation,  mav  be  liable  to  a  review  m  the 
court  of  King's-bench. 

^  3.  The  vice-chancellor  sitting  in  his  courts 
possesses  the  power  of  punishing  all  offences^ 
cognizable  in  it,  without  the  concurrence  of  a 
iXMLJority  of  the  heads  of  houses,  such  con* 
currencc  being  in  no  case  necessary  to  punish, 
but  only  to  punish  in  a  particular  manner.—^ 
Whereas  in  the  exercise  of  the  power  givea 
in  the  statute  ^<  De  Concionibus,"  such  con- 
currence is  in  every  step  made  absolutely  ne^ 
cessary. 

^  4.  The  immediate  object  of  a  citation 
into  this  court  is  punishment;  whereas  the 
immediate  object  of  a  citation,  before  the 
vice-cliancellor  and  a  majority  of  the  heads 
under  the  statute  **  De  Concionibus,"  is  not 
punishment,  but  the  revocation  of  error. 

*<  5.  There  is  no  pretence  from  the  statute, 
nor  from  aiiy  practice  under  it,  for  the  ap- 
pointment or  allowance  of  a  promoter,  such 
office  being  peculiar  to  ecclesiastical  courts. 

''  5.  The  vice-chancellor  has  undoubtedly 
in  his  court  the  power  of  compelling  evidence, 
and  that  upon  oath,  neither  of  which  can,  I 
suppose,  be  done  by  him  and  a  nmjority  of 
the  neads,  assembled  for  the  purpose  of  ei»» 
forcing  the  statute  **  De  Concionious." 

^  For  these  reasons^  at  least  till  stronger 
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tones  to  the  contrary  shall  be  alleged,  I  think 
tnyself  obliged  to  renounce  the  jurisdiction  of 
this  court,  and  do  hereby  renounce  such  juris 
diction,  so  long  as  the  violation  of  the  statute 
•*  Dc  ConcionJous*'  is  made  the  principal  or 
any  part  of  the  charge  a£;ainst  me.  And, 
though  I  should  in  the  nrSt  instance  have 
willingly  submitted  to  answer  for  any  supposed 
breach  of  that  statute,  before  the  vice-chan- 
cellor and  a  majority  of  the  heads  of  houses, 
or  before  the  vice-chancellor  in  this  court  for 
the  breach  of  any  other  law  of  the  university 
properly  cognizable  in  it,  I  now  desire  time 
to  be  advised,  whether  having  been  wrong- 
fully cite<l  to  appear  in  this  court,  on  a  sup- 
posed offence  against  that  statute,  with 
the  acquiescence  at  least,  if  not  the  appro- 
bation of  the  heads  of  colleges,  I  am  any 
longer  liable  to  a  trial  for  the  same  offence, 
either  before  the  vice-chancellor  and  heads 
under  the  statute  so  often  mentioned,  or  to 
th6  vice-chancellor  alone,  under  any  other 
law  and  statute  of  the  university. 

"  W.  Frend/' 

Signed  by  W.  Frend,  in  the  presence  of  me, 

Geo.  Borlase, 
Notk  Publ.  and  Registrary. 

The  vice-chancellor,  after  deliberating  with 
the  assessors,  pronounced  for  the  jurisdiction 
of  the  court :  and  ordered  Dr.  Kiplino;  to  bring 
forward  his  charge.  Mr.  Fjcnd  desired,  that 
the  renunciation  might  be  entered  on  the 
Accords  of  the  court,  and  that  the  Grace  "  Cum 
StatutisAcademiaV'  Oct.  24, 1600,  might  be 
read,  part  of  which  was  read  by  Mr.  Frend — 
the  vice-chancellor  objecting  to  the  reading 
the  vrhole  at  that  time,  and  saying  it  might 
be  read  in  the  course  of  his  defence. 

Dr.  Kipling  desired  that  the  charges  might 
be  exhibited  in  writing ;  which  was  allowed : 
and  the  said  charges  or  articles  were  read ; 
and  a  copy  of  the  same  was  ordered  by  the 
vice-chancellor  to  be  delivered  to  Mr.  Frend, 
and  was  so  delivered. 

Tlien  the  promoter  rose,  and  Mr.  Frend, 
rising  at  the  same  time,  addressed  the  vice- 
chancellor,  and  desired  that  the  accuser  might 
not  be  permitted  to  speak  till  he  had  put  on 
his  proper  academical  habit.  At  this  a  vio- 
lent burst  of  laughter  and  clapping  from,  the 
audience  ensued.  The  vice-chancellor  seemed 
%'ehemently  moved,  and  looked  up  to  the  gal- 
lery', as  if  going  to  reprimand  the  young  men ; 
but  the  burst  was  over,  and  the  noise  had 
ceased  before  the  vice-chancellor  could  speak 
to  order. 

The  promoter  said,  that  the  vice-chancellor, 
he  supposed,  would  be  required  next  to  put 
on  his  robes  too.  The  vice-chancellor  treated 
Mr.  Frend's  requisition  as  frivolous;  and 
Dr.  Kinling  began  by  praying,  that  the  charges 
might  oe  accepted  in  writing,  and  a  copy  of 
them,  with  a  copy  of  the  pamphlet  annexed, 
given  to  the  defendant.  This  was  allowed, 
and  the  charges  were  read  by  the  promoter. 

VOL.  XXii, 


A.  D.  1793. 
Articles. 


[5S0 


University  of  CambridgCf 
May  3^  1793. 

In  the  name  of  God,  Amen.  We  Isaac 
Milner,  doctor  in  divinity,  vice-chancellor  of 
the  university  of  Cambridge,  and  judge  of  thd 
court  of  the  chancellor,  masters  and  scholars- 
of  the  said  university,  lawfully  constituted 
and  appointed ;  to  you  William  Frend,  master 
of  arts,  and  one  of  the  fellows  of  Jesus  col- 
lege, in  this  university,  do  give  and  minister 
all  and  singular  the  articles,  heads,  or  inter- 
rogatories under-written,  for  certain  crimes 
and  offences,  said  by  you  to  have  been  com- 
mitted ;  but  more  especially  for  having  writ- 
ten, published,  and  caused  to  have  been  dis- 
persed, within  the  said  university,  a  book  or 
pamphlet,  intituled  "  Peace  and  Union  re- 
commended to  the  associated  Bodies  of  Re- 
publicans and  Anti-Republicans ;  by  William 
Frend,  M.  A,  Fellow  of  Jesus  College,  Cam- 
bridge. Printed  for  the  Author,  By  P.  C. 
Croft,  St.  Ives,  1793,  (price  one  shilling)." 
In  which  said  book  or  pamphlet,  religion, 
as  established  by  public  authority  within  this 
realm,  and  also  all  ecclesiastical  ranks  and 
dignities,  are  impugned.  At  the  promotion 
of  the  Rev.  Thomas  Kipling,  doctor  in  divi- 
nity, and  a  member  of  this  university.  And 
we  do  object  and  article  as  follows :  (that  is 
to  say) 

In  the  first  place,  we  article  and  object  to 
you,  the  aforesaid  William  Freud,  that  the 
university  uf  Cambridge  was  founded  and  en- 
dowed, and  by  an  act  of  parliament,  made  in 
the  thirteenth  year  of  the  reign  of  queen 
Elizabeth,  was  incorporated  by  the  name  of 
the  chancellor,  masters,  and  scholars  of  the 
university  of  Cambridge,  for  the  maintenance 
of  good  and  Godly  literature,  and  the  virtuous 
education  of  youth,  within  the  said  university : 
and  moreover,  that  the  letters  patents  granted 
to  the  chancellor,  masters,  and  scholars  of  the 
university  of  Cambridge,  in  the  third  year  of 
the  reign  of  our  then  sovereign  lady,  queen 
Elizabeth,  and  all  other  letters  patents  granted 
to  the  said  university,  by  any  of  the  progeni- 
tors or  predecessors  of  our  said  queen,  were, 
by  the  said  act  of  parliament,  declared  to  be 
thenceforth  good,  effectual,  and  available  in 
law,  to  all  constructions  and  purposes ;  and 
we  object  and  article  the  premises  jointly  and 
severally,  and  every  part  thereof. 

2.  Also,  we  article  and  object  to  you,  the 
aforesaid  William  Frend,  that  in  this  present 
year  of  our  Lord,  one  thousand  seven  hundred 
and  ninety-three,  you  did  publish,  and  cause 
to  be  dispersed,  within  this  university,  a 
scandalous  book  or  pamphlet,  of  which  you 
are  the  author,  intituled  **  Peace  and  Union  re- 
commended to  the  associated  bodies  of  Re» 
publicans  and  Auti-RepubHcans ;  by  William 
Frend,  M.  A.  Fellow  of  Jesus  college,  Cam- 
bridge. Printed  for  the  Author,  by  P.  C. 
Croft,  St.  Ives,  1793;*'  which  said  book  or 
pamphlet  is  annexed  to  these  presents,  and 
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praved  to  be  admitted  as  if  inserted  heveiB; 
and  we  article  and  object  as  abo^e. 

t.  Also,  vre  article  and  object  to  yoo  the 
aforesaid  William  Frend,  that  in  tbe  twenty- 
ninth  page  of  the  aforesaid  book  or  pamphlet, 
you  have  defamed  the  public  litm'gy  of  the 
establbhed  church,  by  affirming  that  ^  it  is 
▼ery  far  from  that  standard  of  purity  in  doc- 
trine, which  is  required  in  such  compositions;" 
and  we  article  and  object  as  above. 

4.  Also,  we  article  and  object  to  you  the 
aforesaid  William  Frend,  that  in  a  paragraph 
contained  in  pages  ^,  37, 38,  of  the  aforesaid 
book  or  pamphlet,  beginning  at  the  words 
**  The  same  passions,'^  and  ending  with  the 
words  '*  Episcopal  convocations,^'  you  affirm, 
that  the  public  worship  of  the  great  body  of 
Christians  is  idolatcous;  including  in  thb 
charge  the  members  of  the  church  of  Eng- 
land, as  evidently  appears  from  the  context ; 
and  we  article  and  object  as  above. 

5.  Also,  we  article  and  object  to  you  the 
aforesaid  William  Frend,  that  in  the  thirty- 
ninth  page  of  the  aforesaid  book  or  pamphlet, 
you  have  asserted,  that  **  ecclesiastical  courts, 
ecclesiastical  ranks  and  titles,  are  all  repug- 
nant to  the  spirit  of  Christianity ;''  and  we 
article  and  object  as  above. 

6.  Also,  we  article  and  object  to  you  the 
aforesaid  William  Frend,  that  you  have  pro- 
fanely reviled  and  ridiculed  the  most  sacred 
offices  of  religion,  as  enjoined  by  the  church 
of  England,  and  performed  by  its  ministers, 
in  the  following  passage,  contained  in  the 
thirty-ninth  and  fortieth  pages  of  the  afore- 
laid  book  or  pamphlet  (that  is  to  say),  ^  The 
laity,  like  brute  beasts^  sit  tamelty  under  this 
usurpation :  a  man,  if  a  priest  or  minister 
enters,  is  not  a  master  of  nis  own  house,  he 
must  not  thank  God  for  tbe  blessings  of  Pro- 
vidence at  his  own  table,  he  cannot  oledge 
his  faith  to  a  lovely  woman  without  tne  in- 
terference of  the  pnest,  his  o&pring  must  be 
sprinkled  by  sacred  hands,  and  at  death  he  is 
not  committed  to  his  long  home,  without  an- 
other spiritual  incantation. 

^'  These  superstitious  prejudices  are,  with- 
out doubt,  highly  beneficial  to  the  interest  of 
the  clerical  community,  but  the  monds  of 
neither  party  are  consulted.  The  laity  are 
apt  to  imacine,  that  there  are  some  practices, 
in  which  tney  may  be  indulged  without  any 
imputation  on  their  Christian  character  ;  and 
the  gentleman  in  black  is  supposed  to  put  on 
a  particular  set  of  features  and  behaviour  wiUi 
-his  clothes;"  and  we  article  and  object  as 
above. 

7.  Also,  we  article  and  object  to  you  the 
aforesaid  William  Frend,  that  at  the  time  of 
publishing  the  aforesaid  book  or  pamphlet, 
you  were  a  master  of  arts,  and  member  of  this 
university ;  and  that  you  now  are  a  master  of 
■arts  and  a  fellow  of  Jesus  college,  in  this  uni- 
versity, and  therefore  notoriously  subject  to 
the  jurisdiction  of  this  Court ;  and  we  article 
and  object  as  above. 

8.  Also,  wc  arlicle  and  object  to  you  the 


aforesaid  WHliani  Frend,  that  hj  the  laws  and 
statutes  of  this  university,  particularly  bv  the 
forty-fifth  statute,  intitulol  '^  DeConcionibus ;** 
and  by  a  decree  passed  in  the  senate  of  this 
university,  on  the  ninth  day  of  June,  one 
thousand  six  hundred  and  three,  it  is  ordained 
and  provided,  that  ail  and  every  person  or 
persons,  impugning  religion,  as  by  law  esta- 
blished within  this  realm,  or  impugning  ec- 
clesiastical ranks  and  dignities,  may,  and 
ought  to  be  proceeded  against  and  punished, 
by  suspension  from  academical  degrees,  by 
expulsion,  or  by  banishment ;  and  we  article 
and  object  as  above. 

9.  Also,  we  article  and  object  to  yon  the 
said  William  Frend,  that  of  and  concerning 
the  nremises,  complaint  hath  been,  and  is 
rightly  and  duly  made,  by  this  party  promo- 
vent,  to  this  Court  and  the  judge  thereof. . 

Wherefore  the  party  promovent  in  this 
cause,  prayeth  right  and  justice  to  be  done, 
and  administeredto  him  enectually ;  and  that 
the  said  William  Frend,  in  regard  to  his  great 
nshness  and  presumption  in  the  premises, 
may  be  duly  corrected  and  punished  as  the 
law  requires. 

The  aiticles  having  been  read,  Mr.  Frend 
objected  to  article  Is^  as  far  as  it  concerned 
the  cause  in  question.  The  vice-chancellor 
declared  that  objection  already  over-ruled  by 
the  Court. 

Mr.  Frend.  By  your  own  authority,  or 
conjointly  with  the  heads  ^ 

Mr.  Vice-Cftancellor,  By  my  own,  and  tlie 
heads  as  my  advisers. 

Did  they  concur  with  you  ? — They  did. 

Do  they  now  ? 

The  vice-chancellor  turned  to  the  bench, 
and  now  asking  the  heads,  declared.  They 
concurred  before,  and  do  now. 

The  second  article  was  then  read,  and  Dr. 
Kipling  proposed  to  call  witnesses.  Mr. 
Frend  objected  to  the  calling  any  witnesses, 
until  the  ucundus  dies  juridiciUysnd  read  part 
of  the  grace  *^  Cum  Statutis^*'  &c.  beginning 
at  the  words, "  Secundo  die  iuridieo**  to  the 
words ''  per  reum  datiSj*  and  required  time  to 
answer  according  to  the  statutes. 

The  vice-chancellor  said,  it  was  not  neces* 
sary  to  comply  literally  with  that  grace. 
Being  asked  by  Mr.  Frend,  on  what  account ; 
the  vice-chancellor  said,  That  the  difficulty  of 
observing  it  would  be  very  great;  that  it 
never  had  been  accurately  observed ;  that  it 
would  clash  with  some  of  the  statutes,  and 
particularly  it  would  limit  the  power  of  suin- 
mary  proceedings.  Mr.  Frend  still  urging 
the  propriety  of  its  bdng  strictly  attended  to, 
was  asked  by  the  vice-chancellor,  Do  you 
then  insist  on  the  promoter's  witnesses  not 
being  called  till  the  second  day  ^ 

Frend.    I  do. 

Mr.  Ficc-Chancellor.  Do  you  wish  for  time 
to  prepare  your  defence  ? — I  wish  for  all  the 
time  allowed  me  by  the  statute.  The  com- 
missary then  interposed,  and  said.  These  wit* 
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nesscs  might  be  admitted  now  by  the  first 
part  of  the  statute.  On  being  asked  by  Mr. 
Frend,  Wliat  part?  he  said.  That  this  delay 
was  dispensed  with,  if  the  cause  was  levior  tt 
ordinaria,  Mr.  Frend  asked ,  Can  that  cause 
be  called  one  of  the  leviortty  which  may  drive 
the  accused  from  the  university,  and  aeprive 
him  of  his  degrees?  The  commissary  an- 
swered. That  the  distinction  between  leoiores 
zodgravwres  cauuu  did  not  arise  from  the 
magnitude  of  the  consequences,  but  from  the 
ease  or  difficulty  of  proof. 

Frend,  If  you  allow  it  to  be  a  cauta  levior^ 
your  proceedings,  to  be  sure,  may  be  sum- 
manr. 

The  promoter  observed,  the  appointment 
of  a  second  day  seemed  intended  as  an  indul- 
gence to  the  actor,  to  prepare,  &c.  but  this 
mdulgence  he  did  not  desire,  and  was  ready 
to  proceed  now. 

Mr.  Frend  replied :  I  do  not  know  that  the 
actor  is  meant  to  be  particularly  indulged  in 
this  grace.  I  conceive  it  to  be  for  the  ^nefit 
of  afi  parties :  and  as  such  I  do  desire  that 
the  time  may  be  allowed,  and  that  the  actor 
may  be  required  to  proceed  according  to  law. 

Mr.  Vice-Chancetlor.  You  desire  time, 
then,  for  your  defence  ? — Frend,  I  desire  the 
time  allowed  by  law. 

The  vice-chancellor  then  retired  with  the 
commissary  and  heads,  to  the  lobby,  re- 
turned, and  desired  the  registrary  to  read 
his  notes,  which  were  then  altered,  in  va- 
rious instances,  by  the  commissary.  A 
long  conversation  now  took  place  betweeii 
th«  vice-chancellor  and  commissar}];  afler 
which  the  vice-chancellor,  addressing  Mr. 
Frend,  said,  that  though  he  did  not  think 
his  demand  for  time,  as  founded  on  the  sta- 
tute, good ;  yet,  as  he  judged  it  reasonable  to 
g've  him  time  to  make  his  answer,  it  was  al- 
wed :  and  the  Court  adjourned  till  Friday, 
May  10th,  ten  in  the  morning,  in  the  same 
place. 

Mr.  Frend  desired  the  Court  would  imder- 
stand,  that  he  did  not,  in  this  demand,  mean 
to  make  his  defence  that  day :  it  was  appro* 
priated  to  the  examination  of  the  promoter's 
witnesses,  and  to  that  business  only  he 
should  expect  the  Court  to  attend. 


Second  Court  Day. 

At  a  court  holden  before  the  right  worship- 
ful Isaac  Milner,  D.D.  vice-chancellor  of  tne 
university  of  Cambridge,  and  John  Smith, 
Richard  Farmer,  William  Colm'an,  Lowther 
Yates,  John  Barker,  Joseph  Turner,  Francis 
Barnes,  William  Craven,  and  Thomas  Postle- 
thwaite,  doctors  in  divinity,  and  John  Fisher, 
LL.D.,  his  assessors,  between  the  hours  of 
ten  and  one,  on  Friday  the  tenth  day  of  May, 
1793,  in  the  senate  house  of  the  said  univer- 
sity. Me  present. 

GSO.  BORLASC, 

Not.  Publ.  and  Registr. 


The  office  of  the  judgel  On  the  opening  of 
promoted  by  the  Coort,  the  judge 

Thos.  Kipling,  D.  D.    asked   Mr.  Frend,  if 

V  he  was  now  ready  to 
/answer    the    charges 


against 


William  Frend,  M.  A. 
and  fellow  of  Jesus 
college. 


laid  against  him.  Mr. 
Frend  declared,  that 
he  did  not  come  with 


the  idea  of  answering  to  the  charges  this  day ; 
but  that  he  was  ready  to  act  according  to  the 
laws  of  the  university,  and  referred  again  to 
the  grace,  passed  Oct.  24,  1609.  On  which 
the  vice-chancellor  said,  that  as  Mr.  Frend  oa 
the  last  court  day  urged  the  necessity  of  ad- 
hering strictly  to  the  grace  of  Oct.  34, 1609, 
and  according  to  his  own  explanation  of  what 
is  there  stat^ ;  he  thought  it  expedient  now 
to  explain  his  ideas  concerning  tne  meaning 
and  authority  of  it. 

The  Vice-Chancellor  then  gave  his  reasons 
at  large,  in  support  of  the  present  proceedings, 
and  explained,  according  to  the  best  of  his 
judgment,  in  what  sense  this  grace  is  to  be 
considered  as  obligatory,  and  in  what  sense  its 
authority  could  not  be  admitted. — He  said, 
this  court  had  unquestionably  authority  to 
proceed  more  or  less  summarily ;  and  in  the 
present  instance,  he  did  not  yet  perceive  the 
shadow  of  a  reason  for  departing  from  the 
usual  practice.  He  added,  tnat  he  was  ready 
to  listen  with  the  utmost  attention  and  pa- 
tience, as  long  as  anything  could  be  advanced 
on  either  side.  His  object  was  to  do  substan- 
tial Justice,  and  he  exhorted  both  the  accuser 
and  the  accused,  to  use  no  unnecessary 
delay. 

Question  firom  Mr.  Frend.  Whether  the 
judge  meant  to  proceed  according  to  the 
statute  "  De  Concionibus*'  simply,  or  whether 
that  statute,  made  a  part  of  tne  law,  under 
which  the  judge  was  now  proceeding  ? — ^I  cer- 
tainly consider  myself  as  not  acting  under 
that  statute  separately,  but  as  a  part  of  the 
law  on  which  I  mean  to  proceed. 

Whether  the  judge  said  this  from  his  own 
authority,  or  with  tne  assent  and  consent  of 
the  heads? — I  do  not  think  it  necessary  to 
answer  that  question  repeatedly. 

Mr.  Frend  protested  against  the  Court  now 
proceeding;  as  he  said,  there  was  not  now 
present  with  the  vice-chancellor,  a  majority 
of  the  heads,  and  therefore,  he  could  not  pro- 
ceed to  take  the  examination  of  witnesses,  on 
oath,  as  long  as  the  statute  **  De  Concioni- 
bus"  is  made  a  part  of  the  statutes  on  which 
the  accusation  is  founded.* 

Dr.  Kipling  then  read  the  second  article, 
and  the  vice-chancellor  asked  Mr.  Frend 
whether  he  admitted  or  denied  the  same  ^ — 
That  he  had  before  generally  denied  them  all, 
asserting  them  to  be  false,  wicked,  and  mali- 
cious. 

Witnesses  were  then  called  on  the  part  of 
the  promoter. 

•  Dr.  Postlethwaite,  MasteY  of  Trinity  Col- 
lege, was  absent  on  this  day.-^Fre/ti. 
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Harvey   Alger   sworn,  and  (a    pamphlet  I 
being  put  into  his  hand  by  Dr.  Kipling)  de- 
posed as  follows : 

Dr,  Kipling.  Did  you  ever  see  tliat  book 
before  F—IFi/neM.  Yes. 

Did  you  purphase  it  of  any  one  ? — ^Yes. 

Of  whom  ? — Of  Mr.  Luiin  the  bookseller. 

[The  commissary  asked,  Is  that  the  book 
that  was  delivered  to  Alger  ? — Yes. 

Has  it  been  in  his  possession? 

Mr.  Frend  observed,  that  it  ought  never 
to  have  been  out  of  court,  and  conceives  that 
thecommissary  must  join  with  iiim.  Nothing 
was  said  in  reply.] 

About  what  time? — On  Friday  the  19th  of 
April,  1793. 

Who  delivered  that  book  into  your  hands  ? 
^-Mr.  Lunn*s  journeyman. 

How  do  you  know  that  to  be  the  very  book 
you  received  from  Mr.  Lunn's  journeyman .? — 
By  having  marked  it  on  the  cover,  and  by  an 
L.  for  Lunn. 

Did  you  make  these  marks  before  you 
delivered  the  book  out  of  your  hands  ? — Yes. 

Can  you  »ay,  on  your  oath,  that  it  is  the 
very  pamphlet  you  delivered  into  my  h^nds 
the  last  court-day } — Yes, 

How  do  you  know  it  to  be  very  same  ? — Bv 
the  letter  L.  which  I  know  to  be  my  hand- 
writing, and  there  are  other  marks. 

Did  you  look  at  the  letter  L.  particularly, 
when  you  delivered  the  book  into  my  hands^ 
on  the  last  court-day  i^ — I  did. 

Did  you  look  at  it  again  particularly,  when 
I  relumed  it  to  you? — I  did. 

Had  it  been  in  possession  of  any  person 
besides  yourself,  since  the  last  court  day  ? — 
No. 

Question  by  the  Commissary.  At  what 
time  was  it  delivered  to  you? — At  the  close 
of  the  business  in  court. 

Question  from  the  Court.  Where  does 
Mr.  Lunn  live  ? — In  Trumpington-street. 

Question  to  Dr.  Kipling.  Have  you  any 
more  questions  to  ask?— Not  any  very  ma- 
terial or  necessary  now. 

Question  to  Witness.  Can  you  read? — Yes. 

•  Witness  was  ordered  to  read  the  title  of  the 
said  pamphlet,  and  read  as  follows:  '^  Peace 
and  Union  recommended  to  the  associated 
bodies  of  Republicans  and  Anti-Republicans: 
by  William  Frend,  M.  A.  and  fellow  of  Jesus 
college,  Cambridge.  Printed  for  tlie  author, 
by  P.  C.  Croft,  St.  Ives,  1793.  Price  one 
shilling." 

Dr.  K.  Did  you  deliver  the  same  book 
into  my  hands  this  morning,  when  I  came 
into  court  ? — Yes. 

Mr.  Frend  cross-examined  the  said  Witness. 

Are  you  not  Dr.  Kipling's  servant  ? — I  am. 

For  whom  did  you  purchase  this  book .' — 
For  Dr.  Kipling. 

With  what  mtention? — By  Dr.  Kipling's 
desire.  When  Dr.  Kipling  ordered  me  to 
buy  it|  he  did  x>ot  say  vhat  was  his  intention. 


When  did  you  make  the  two  marks?— I 
made  them  in  the  kilclieu  before  I  took  the 
book  to  Dr.  Kipling. 

Why  were  vou  induced  to  make  those 
marks  and  letter,  bclore  you  gave  the  book 
to  Dr.  Kiphng? — By  Dr.  Kipling's  order. 

How  long  did  it  remain  in  Dr.  Kipling's 
possession  after  the  first  delivcn? — About 
two  days. 

Who  delivered  it  into  your  possession  2if\ 
the  end  of  the  two  days  ?— Dr.  Kipling. 

For  what  purpose  did  Dr.  Kipling  deliver 
it  to  you  ? — ^iie  desired  me  to  lock  it  up. 

Did  Dr.  Kipling  assign  any  reason  for  its 
being  locked  up?^ — No. 

Did  you  keep  it  locked  up  ? — I  did. 

M'ith  what  intention  did  you  keep  it  locked 
up.^ — With  no  other  intention  than  by  Dr. 
Kipling's  order. 

By  whose  order  did  you  take  the  book  from 
the  place  where  it  was  locked  up? — By  Dr. 
Kipling's  order. 

Did  you  bring  the  book  to  court  the  last 
court-day  by  Dr.  Kipling's  order? — ^Yes. 

Was  this  book  produced  in  court? — I  gave 
it  to  Dr.  Kipling  in  the  Senate-house-yard, 
before  I  came  wto  court ;  but  cannot  say  what 
became  of  it  after. 

Why  could  not  this  book  be  out  of  your 
possession  between  the  last  court-day  and 
this  ? — Because  {  locked  it  up  as  soon  as  I 
went  home,  and  have  had  the  k^y  i^  my  posr 
session  ever  since. 

Philip  Life  sworn. 

Dr.  Kipling'  Do  you  know  the  last  wiu 
ness,  my  servant?— I  know  him  by  sight. 

Do  you  recollect  ever  delivering  to  tiiat 
servant  ^  pamphlet,  intitled  "  Peace  and 
Union,  &c.  by  William  Frend,  M.  A."? — I 
do. 

Do  you  recollect  about  what  time  you  de- 
livered it  to  him?— I  do  not. 

Can  you  say  from  whence  that  pamphlet 
came,  wliich  you  delivered  to  my  servant  ? — 
I  cannot. 

Had  Mr.  Lunn  any  of  those  pamphlets  in 
his  shop  on  the  l9th  of  April  last,  except  the 
twenty  copies  which  the  witness  himself  had 
received  from  Mr.  Frend? 

[This  question  was  over-nded  by  the 
Vice-Chancellor  as  putting  words  into  the 
mouth  of  the  witness.  Mr.  Frend  said,  he 
prompted  the  last  witness,  and  is  now  prompt- 
mg  this.] 

Did  you  ever  receive  any  copies  of  the 
pamphlet,  intituled  "  Peace  and  Union,  &c.'' 
from  Mr.  Frend  himself? — I  did. 

How  many  copies? — Twenty  copies? 

On  what  day  ? — On  the  3d  of  April  last. 

Had  Mr.  Lunn  any  copies  of  this  book  at 
that  time  unsold: — ^Not  that  I  know  of. 

Did  Mr.  Lunn,  to  your  knowledge,  procure 
any  copies  of  this  pamphlet,  from  any  other 
quarter,  between  the  3d  and  19th  of  April 
last  ?— Not  that  I  know  of;  at  least  I  did  not 
go  for  any. 
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Ax.  what  place  did  you  receive  those  twenty 
copies  of  the  pamphlet  from  Mr.  Frend  \ — ^At 
Mr.  Trend's  room  in  Jesus  College. 

Why  did  you  ^o  thither  for  any  copies  of 
the  pamphlet  ? — ^I  apphed  to  Mr.  Bowtell  for 
«onie  copies,  but  he  nail  none.  Mr.  Bowteli 
told  me  that  Mr.  Frend  had  them  all. 

Were  you  directed  by  Mr.  Lunn  to  go  to 
Mr.  Bowtell  for  some  copies?— I  was. 

What  did  you  say  to  Mr.  Frend,  when  you 
first  went  to  Mr.  Frend's  chambers  ? 

[Mr.  Frend  asked  the  Court  whether  such 
quesjLions  were  proper?  Dr.  Kipling  insisted 
on  the  question  being  asked;  and  it  was 
therefore  asked] — I  cannot  exactly  say  what 
the  words  were;  the  purport  of  them  was, 
that  Mr.  Lunn  presented  his  compliments  to 
Air.  Frend,  and  having  sold  all  the  copies  of 
his  pamphlet  which  he  had,  would  thank  him 
|br  50  copies  more. 

Do  you  recollect,  whether  you  asked  Mr. 
Frend  for  copies  of  his  pamphlet  f — I  do. 

Did  Mr.  Frend  make  any  answer  to  you 
on  the  occasion,  and  what? — As  near  as  1 
can  recollect,  Mr.  Frend  said,  that  he  did  not 
think  he  had  fifty  copies ;  but  that  Mr.  Lunn 
sjiould  have  all  he  had. 

Did  Mr.  F'rend,  immediately  after  this, 
deliver  you  any  copies  ?— -The  commissary 
thought  this  a  leading  question ;  and  there- 
fore the  promoter  asked, 

What  did  Mr.  Frend  do  immediately  after 
this.? — When  I  went  to  Mr.  Frend's  rooms, 
he  was  not  in  them.  Some  little  time  after- 
wards, I  saw  him  standing  in  the  court; 
when  I  went  to  him,  and  delivered  the  mes- 
sage I  liave  repeated :  I  then  went  with  Mr. 
frend  to  his  rooms,  when  he  dehvered  to  me 
20  copies  of  the  pamphlet^  intituled  '*  Peace 
and  Union.'' 

What  did  you  do  with  these  20  copies?— 
I  brought  them  home  to  Mr.  Lunn's  shop. 

You  mentioned  to  Mr.  Frend^  that  Mr. 
Lunn  had  sent  you  for  more  copies  of  the 
pamphlet^  because  Mr.  Lunn  then  had  none 
remaining  unsold  in  his  shop:  Was  this  a 
part  of  Mr.  Lunn's  message  or  not  ?— As  near 
^  1  can  recollect,  it  was. 

Promoter,  I  will  explain  the  purport  of 
my  question  in  a  few  moments.  I  wish  to 
know  whether  Mr.  Lunn  had  any  unsold  on 
Aprifthe  3d.  When  first  asked  the  Question, 
he  seemed  uncertain;  he  now  speaks  posi- 
tively that  he  had  not. 

Mr.  Frend  asked,  Why  he  remembered 
the  day  when  he  came  to  his  rooms  ? — Be- 
cause I  gave  Mr.  Frend  credit  in  Mr.  Lunn's 
ledger  oil- that  day. 

By  wnose  instmctions  did  you  take  the 
memorandums  now  in  your  hand  ? — "  They 
arc  only  dates.  Mr.  Lunn  thought  it  proper 
for  me  to  take  them  down. 

The  B«v.  Thos.  LUnfdj  M.  A.  was  then 
collet).  Mr.  Frend  objected  to  bis  evidence, 
and  desired  that  his  objection  might  here- 
oHrded  by  the  registrary. 


Mr.  Frtnd.  I  ask  the  Court  whether  a 
person  concerned  in  the  prosecution,  may  be 
a  witness  in  the  cause  ?  Because  Mr.  lioyd, 
now  standing  in  this  court,  was  one  of  the 
twenty^seven,  or  of  the  number  which  as- 
sembled at  die  vice-chancellor's  lodge,  and 
there  entered  into  certain  resolutions  respect* 
ing  this  cause ;  by  which  resolutions  Dr.  Kip- 
lins,  Dr.  Jowctt,  Mr.  Mansel,  Mr.  Belward 
and  Mr.  Maiuwaring,  were  appointed  ma- 
nagers, (as  I  understand)  to  carry  on  in  their 
names,  this  prosecution.  A  copy  of  which 
resolutions,  1  requested  Dr.  Kiphne  to  send 
me.  But  he  (Dr.  Kipling)  retumea  word  in 
his  first  answer,  in  writing,  that  he  had  them 
not.  I  sent  a  second  note  to  Dr.  Kipling,  to 
desire  to  know  by  what  means  I  might  pro- 
cure a  copy  of  these  resolutions.  He  return-i 
cd  me  for  answer  in  writing,  that  they  were 
in  the  possession  of  the  vice-chancellor.  ( 
wrote  between  the  hours  of  twelve  and  one 
of  that  day,  to  the  vice-chancellor,  and  re« 
ceiving  no  answer  from  him,  1  wrote  agaii^ 
between  the  hours  of  five  and  six,  requesting 
that  as  my  interests  were  much  involved  in 
those  resolutions,  I  might  be  favoured  with  a 
copy  of  them.  Between  the  hours  of  seven 
and  ei^ht,  the  vice-chancellor  sent  me  word 
in  writing,  that  he  did  not  think  himself  au- 
thorized to  comply  with  my  request.  I  no^ir 
again  make  that  request,  considering  the  pro- 
duction of  that  paper  as  necessary  to  the  con- 
ducting mv  defence  in  the  prosecution  of  this 
cause,  and  being  fully  convinced  (whether 
those  resolutions  are  to  any  purpose  or  not  in 
themselves)  that  a  very  bad  use  has  been 
made  of  them  by  the  twenty-seven,  to  preju- 
dice me  in  the  eyes  of  the  public,  and  of  the 
university. 

The  vice-Chancellor  turned  to  the  com- 
missary, and  after  some  little  conversation, 
addressed  Dr.  Kipling : 

Dr.  Kiplins,  Mr.  Frend  desires  to  see  the 
resolutions :  have  you  any  objection  to  the 
production  of  them? — I  leave  it  to  thedis* 
cretion  of  the  Court. 

Court  replied.  The  Court  cannot  direct  tke 
conduct  of  any  of  the  parties. 

Dr.  Kipling,  (after  a  little  pause)  Am  I  to 
give  a  decisive  answer  ?  I  see  no  reason  why 
he  should  not :  1  am  willing  that  he  should. 

Vice»Chancellor.  I  see  none.  I  believe 
I  sent  next  day  to  Mr.  Frend,  that  as  soon  as 
a  regular  accusation  was  formed,  I  would  send 
them.  I  called  a  meetine  of  the  heads,  and 
it  was  their  opinH>n  that!  should  not. 

Conunisaary,  I  will  take  Mr.  Frend's  ob- 
jection fully.  Mr.  Lloyd  is  no  accuser  before 
the  Court,  and  therefore  a  competent  witness. 

Mr.  Frend  asked :  Mr.  Vice  Chancellor, 
is  this  with  the  concurrence  of  the  headH—- 

They  do  not  object.  * 

■^— — ■ — 

*  In  Mr.  Beverley's  Report  6f  this  case  it 
is  stated  that,  in  answer  to  Mr.  Frei^dls  ob- 
jection to  Mr.  Lloyd's  evidence  (on  account 
of  his  being  on,e  of  the  uumber,  which  had 
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Mr*  Uojfd  was  then  sworn,  and  deposed  as 

follows: 

Dr.  Kipling,  What  inunphlet  is  tiiat  you 
hold  in  TOUT  hand?  [Mr.  Freed  observed, 
that  this  looked  like  connivance.  It  seemed 
as  if  the  promoter  had  directed  the  witness 
to  bring  the  book,  that  the  promoter  might 
ask  him  what  it;  was:  and  objected  to  the 
question,  but  the  Court  admitted  it.] — A 
pamphlet,  intituled  ^  Peace  and  Union,  by 
Wm.  Frend,  fellow  of  Jesus  Coll<^.'' 

Did  you  purchase  it,  or  was  it  given  to  you? 
•«— I  purchased  it. 

Oi  whom? — Of  Mr.  Lunn  the  bookseller. 

Did  you  purchase  it  before  the  3d  of  April 
or  after  ?-- After  that  date. 

How  long  after  that  date?— On  Thursday 
the  18th  of  April. 

Can  you  say  upon  your  oath,  that  it  is  the 
Teiy  pamphlet  you  bought  in  Mr.  Lunn's 
shop? — lean. 

Did  vou  receive  it  from  Mr.  Lunn  himself, 
or  his  roreman  ? — From  his  foreman. 

The  Witness  cross-examined  by  Mr.  Frend. 

Was  there  any  agreement  between  you 
and  the  nromoter,  to  appear  here  with  a 
pamphlet  r---l  was  asked  by  Dr.  Kipling,  if  I 
liad  any  objection  to  appear,  and  had  none. — 
ItHlras  a  voluntary  act — ^The  same  principle 
that  led  me  to  petition  for  a  prosecution,  led 
me  also  to  take  the  part  I  now  do,  in  it 

^The  ouestion  bein^  repeated  bv  Mr.  Frend.) 
—I  haa  no  objection  to  purchase  a  pam- 
phlet for  the  express  put  pose  of  appearing 
nere  against  Mr.  Frend,  and  to  bring  home 
the  c^rge  against  him,  and  convict  nim  of 
publishing. 

Was  there  any  agreement  between  ypu  and 
Dr.  Kipling  concerning  purchasing,  keeping, 
and  exhibiting  the  pamphlet  before  this 
Court? — Dr.  iGpline  suggested  to  me.  to  take 
«rery  pnwer  method  for  identifying  tne  pam-^ 
pnlet,  and  qualifying  myself  as  a  witness  on 
ibis  occasion. 

Were  you  one  of  the  twenty- seven,  or  a 
gmter  or  less  number,  who  had  met  at  the 
vice-chancellor's  and  entered  into  certain  re- 
•olutbns  respecting  this  cause? — ^I  have  the 
honour  to  be  of  that  number,  and  I  thank 
Mr.  Frend  for makineit  known. 

Did  you  vote  for  Dr.  Kipling  being  chair- 
man^  in  that  meeting  ? — ^I  did. 

Did  you  debate  on  the  mode  of  prosecution? 
—The  plan  was  not  finally  setUed  on  Uiat 
occasion,  there  certainly  was  a  debate. 

By  whose  direction  did  you  go  to  the  vice- 
chanceller^s  lodge  on  that  day?— I  think  it 
was  in  conseauence  of  a  message  from  Mr. 
Vice<3hanceuor,  1  am  not  very  positive,  but 
believe  it  was. 


signed  the  resolutions)  the  Court  though^ 
the  evidence  to  be  competent;  but  deter 
mined  that  as  he  was  one  of  that  number, 
they  thought  it  their  duty  to  receive  his 
testimony  with  caution. 


Did  you  vote  for  the  five  managers  ? — I  do 
not  think  it  came  to  a  regular  votmg. 

Were  they  nominated  ? — Their  names  were 
mentioned. 

Was  there  any  quea^tioa  of  depriving  Mr. 
Frend  of  his  proper^  at  diat  meeting? — I 
rather  think  it  was  hinted  1^  some  person 
present,  that  a  prosecution  might  go  to  that, 
iMit  that  it  was  not  a  necessary  consequence. 
The  question  was,  whether  the  college  might 
not,  on  account  of  the  university  prosecuting, 

Cceed  to  exclude  him  from  his  fellowship  ; 
I  do  not  pretend  to  be  accurate.  I  cannot 
answer  for  my  memory,  as  I  did  not  come  to 
answer  this. 

Mr.  Frend.  Certainly :  I  suppose  yoa 
came  for  a  very  difierent  purpose.  Was  it 
not  said,  that  to  deprive  Mr.  Frend  of  his 
property  was  a  matter  of  comparatively 
small  moment  ? — I  do  not  recollect  that  re- 
mark. 

Mr.  IJoyd  gave  in  his  copy,  and  the  pro- 
moter desired  that  it  mieht  be  identified  to  be 
a  duplicate  of  that  already  in  court 

Philip  Life  called  again. 

Dr.  Kipling.  Do  you  recollect  a  pamphlet 
beine  sold  to  Mr.  IJoyd,  intituled^  <*  Peace 
and  Union  ?" — I  do. 

Do  vou  recollect  whether  it  was  sold  after 
the  3rd  of  April  or  before  ?— I  think  after. 

Question  from  the  Court.  How  come  vou 
to  recollect  selling  that  pamphlet  to  Mr. 
lioyd? — ^By  Mr.  XJoyd  writing  his  name 
on  it 

(Being  shown  a  pamphlet).  Is  this  the 
same  ? — It  is  like  it,  but  I  am  not  sure  it  is 
the  same;  I  have  no  circumstance  fixed  in 
my  memory,  which  will  enable  me  to  say 
with  certainty,  that  the  pamphlet  was  really 
sold  to  Mr.  LJovd  after  the  Srd  of  April ;  and 
do  not  rememoer  that  it  vi^as  dated ;  the 
pamphlet  being  dated  is  the  sole  circumstaiice 
whicn  leads  me  to  suppose  it  was  sold  then. 

The  same  witness  cross-examined  by  Mr. 

Frend. 

Why  do  yon  remember  the  day,  on  which 
you  have  said  you  came  to  my  room? — ^Be- 
cause I  gave  Mr.  Frend  credit  for  SO  copies, 
in  Mr.  Lunn's  ledger. 

By  whose  instructions  did  you  take  the 
memorandums  in  your  hand  ?  —  By  Mr. 
Lunn*s. 

Harvey  Alger  called  anin  and  examined  by 

Dr.  JGpUng. 

Are  you  in  possession  of  a  copy  of  the 
pamphlet,  intituled  *'  Peace  and  Union,"  bj 
Mr.  Frend  ? — I  am. 

Where  did  you  purchase  it?— Of  Mr.  BowtelL 

About  what  time?— On  Friday  the  19th  of 
April  last. 

Question  from  Mr.  Frend.  Did  yoo  buy 
this  second  copy  by  direction  of  Dr.  fcipling  r 
—I  bought  both  Dooka  by  the  direction  of 
Dr.  Kipling. 
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John  BamttU,  tenr.  called  and  sworn. 
Dr.  Kipling.  Do  you  recollect  selling  a  copy 
of  a  pamphlet,  intituled,  *'  Peace  and  Union,'' 
by  Mr.  Frend,  to  my  servant? — ^I  do. 

From  whom  had  you  that  pamphlet? — 
From  Mr.  Frend. 

Did  you  go  to  Mr.  Frend's  chambers  for  it? 
—No. 

Where  then  did  Mr.  Frend  deliver  it  to 
you  ? — I  received  it  from  Mr.  Frend,  in  my 
own  house. 

Did  Mr.  Frend  bring  it  himself  to  your 
house  ? — ^No. 

Who  then  brought  it  to  your  house  ?^It 
came  to  my  house  in  a  parcel  directed  to 
Mr.  Frend. 

Do  you  know  from  whence  that  parcel 
came  ? — I  do  not. 

What  did  that  parcel  contain,  besides  that 
one  copy  sold  to  my  servant  ?'-It  contained 
that  pamphlet,  and  several  other  duplicates. 

liow  do  you  know  that  it  contained  several 
other  duplicates  of  that  pamphlet  ? — I  saw 
them  when  the  parcel  was  opened. 

Who  opened  that  parcel  ? — Mr.  Frend  him- 
self. 

How  long  had  the  parcel  been  in  your 
house  before  Mr.  Frend  came  to  open  it  ? — 
I  do  not  now  recollect,  whether  Mr.  Frend 
came  the  same  day  on  which  it  arrived  or  not, 
but  it  was  on  the  same,  or  the  following  day. 

Did  Mr.  Frend,  deliver  that  said  copy,  and 
several  others,  to  be  sold  for  him  ? — ^He  did. 

Did  he  give  you  any  commission  about  the 
remaining  copies  ? — I  do  not  recollect  that  he 
did. 

Did  he  give  no  directions  to  send  any  copies 
to  Mr.  Merrill  or  Mr.  Lunn  ? — I  do  not  recol- 
lect that  he  did. 

Did  you  hear  Mr.  Frend  give  any  such  di- 
rections to  your-servant  ? — He  did. 

Inform  the  Court  what  those  directions 
were. — Mr.  Frend  directed  my  servant  to 
take  one  of  the  inclosed  parcels  to  Mr.  Mer> 
fill,  another  inclosed  parcel  was  directed  to 
be  taken  to  Mr.  Lunn. 

Qgestion  firom  the  Court.  Were  any  of  the 
parcels  under  cover  ? — ^They  were  tied  up  with 
the  titles;  so  that  no  print  was  seen.  The 
ends  of  the  pamphlet  were  blank. 

How  did  you  know  that  these  pamphlets 
were  copies  of  '<  Peace  and  Union  ?" — ^I  do 
not  know  that  they  were  aopies  of  ^  Peace 
and  Union.'' 

Do  you  know  that  the  pamphlet  now  pro- 
duced by  Dr.  Kipling's  servant,  was  the  pam- 
phlet sold  by  you?— J  do  not  know  that  it 
was. 

Mr.  Frend  cross-examined  the  witness. 

Have  you  not  sold  for  me,  a  variety  of 
books  of  different  authors,  addressed  both  to 
yourself  and  Mr.  Frend,  in  parcels  from  Lon- 
don ?— *I  have. 

Charles  Dickens,  LL.  D.,  called  by  the  Pro- 
moter, and  sworn. 

Dr.  Kipling,  Have  you  in  your  possession  at 


present,  that  pamphlet,  intituled,  ^  Peace  and 
Union,«c.*'  by  William  Frend,  tluit  was  shown 
to  me  by  a  fnend  of  yours  and  mine,  about  a 
week  ago;  containing  an  appendix  in  two 
parts  ? — I  have. 

Produce  it  to  the  Court.  (Produced.)  Of 
whom  had  you  that  pamphlet  ?— Of  my  friend* 
Mr.  Prend.  I  went  to  the  printing  office  at 
St.  Ives,  where  Mr.  Frend  was  packing  up 
many  others.  I  took  up  one  of  the  pamphlets, 
and  asked  him  whetner  I. might  take  one. 
Mr.  Frend  consented  to  my  taking  one 
(which  I  have  now  in  my  hand),  but  said,  that 
be  designed  to  have  sent  me  one. 

How  do  you  know,  that  it  is  the  same 
pamphlet  you  took  up  at  that  time?^Hi8ee 
oculis  video.'  I  know  it  by  my  own  hand- 
writing on  it 

Being  asked  what  he  had  written,  he  read, 

"  Sunt  bona,  nut  qioDdain  mediocrlaf  Hunt  imh  ptm.** 

Dr.  Dickens  was  desired  bv  Mr.  Frend  to 
read  what  he  liad  written  at  the  end  of  the 
book. 

He  read, 

Siste  per  fidem,  at  the  bottom  of  the  sturs 
Nolo  per  Jovem,  saith  good  Mr.  Eyres 
Nil  dictum  quod  non  dictum  sit  pnusu 

The  Court  was  then  adjourned  to  the  next 
day  at  twelve  o^clock. 


Third  Court  Day. 

At  a  eourt  holden  before  the  right  worshipful 
Isaac  Milner,  D.  D.,  vice-chancellor  of  the 
university  of  Cambridge,  and  John  Smith, 
Richard  Fanner,  William  Colman,  Lowther 
Yates,  John  Barker,  Joseph  Turner,  Francis 
Barnes,  and  William  Craven,  Doctors  in  Di- 
vinity, and  John  Fisher,  LL.  D.,  his  assessors, 
between  the  hours  of  twelve  and  six,  on  Satur- 
day the  eleventh  of  May,  1793,  in  the  Senate- 
house  of  the  said  university. 

Me  present. 

Geo.  Borlase. 
Not.  PubL  and  Registr. 

The  office  of  the  judge  f  Certain    Resolutions 


respecting  this  caua^ 
by  which  Dr.  Kip- 
ling, Dr.  Jowett,  Mr* 
Mansel,  Mr.  Main- 
waring,  and  Mr.  Bel- 
ward,  were  appointed 
managers  to  carry  on 


promoted  by 
Thos.  Kipling,  D.  D. 

against 

William  Frend,  M.  A. 

and  fellow  of  Jesus 

College, 
this  prosecution,  were  read. 

Dr.  Kipling  desired  tliat  the  two  pamphlets 
produced  yesterday  in  court,  the  one  by  Har- 
vey Alger,  the  other  by  Dr.  Dickens,  might 
be  examined  by  the  Court,  that  the  Court 
might  be  satisfied  that  they  were  duplicates 
of  the  pamphlet  **  Peace  and  Union''  in  all 
respects,  excepting  an  appendix  annexed  to 
the  latter. 

Mr.  Frend  observed  ;  it  would  save  trouble 
if  the  promoter  would  say  for  what  end  Dr. 
Dickens  was  produced  at  all. 
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Dr.  Kipling  replied ;  it  will  save  no  trouble, 
therefore  I  sliall  go  on  in  my  own  way. 

Mr.  Frend.  Dr.  Dickens  only  spok^  to 
a  fact  in  Huntingdonshire,  with  which  this 
Court  has  no  concern. 

The  Vice-chancellor  holding  a  paper  in  his 
hand,  adtkessed  Dr.  Kipling ;  If ou  consented 
that  a  copy  of  these  resolutions  should  be 
given  to  Mr.  Frend  ? 

Dr.  Kiplinf  answered.  I  did  consent  that 
Mr.  Frend  might  have  a  sight  of  them. 

The  papers  were  then  delivered  to  Dr. 
Kipling,  wno  afler  lookineat  them  and  a  short 
consultation  with  the  otner  four  managers, 
fiaid,  theV  contain  nothing  we  are  ashamed 
of;  yet  1  am  unwilling  to  gratify  an  imperti-* 
nent  curiosity. 

The  napers  were  then  delivered  into  court, 
and  publicly  read.     [See  them,  ante,  p.  525.] 

Mr.  Frend  requested  that  they  might  be 
left  with  him  during  the  sitting  of  the  Court, 
which  Dr.  Kipling  objected  to. 

John  Bozctell,  junr.  called  and  sworn. 

Dr.  Kipling.  Do  you  recollect  seeing  Mr' 
Frend  a  few  weeks  a^o  open  a  parcel  m  Mr- 
Bowteirs  house  containing  some  pamphlets  ? 

—I  do. 

Did  Mr.  Frend  deliver  any  of  those  pam- 
phlets to  you? — He  left  some  there  for  me 
to  take  out.     . 

Did  he  himself  give  you  directions  about 
them  ? — Yes. 

What  were  those  directions  ? — ^To  take  one 
parcel  to  Mr.  MerrilPs  and  one  to  Mr.  Limn*s. 

Did  you  see  the  title  page  of  any  one  of 
those  pamphlets  ? — Of  some  that  laid  loose. 

What  was  the  title  page  as  nearly  as  you 
can  recollect  ?— Peace  and  Union. 

Do  you  recollect  any  person's  name  on  the 
title-page  ? — Mr.  Frend *s. 

Were  you  directed  to  carry  out  any  of  those 
pamphlets  that  laid  loose  ? — Yes. 

Who  gave  you  those  directions  ?  —  Mr. 
Frend. 

To  what  gentlemen  did  he  direct  you  to 
carry  them?— To  Dr.  Edwards. 

To  any  other  persons? — To  Mr.  Lambert, 
and  to  Mr.  Marsh. 

Were  you  to  deliver  any  message  with  the 
pamphlets  ? — I  do  not  remember  that  I  was. 

To  whom  did  you  deliver  that  parcel  which 
Mr.  Frend  ordered  you  to  carry  to  Mr.  Lunn's? 
-—To  Mr.  Life. 

Who  is  Mr.  Life  ? — Mr.  Limn's journeyman. 

Can  you  say  how  many  pamphlets  were  in 
that  parcel?— They  were  tied  up  in  fifties, 
and  I  took  one  parcel. 

To  whom  did  you  deliver  that  parcel  which 
Mr.  Frend  directed  you  to  carry  to  Mr.  Mer- 
rill  ?— To  Mr.  Merrill's  maid  servant. 

Do  you  know  her  name  ? — No. 

Can  you  recollect  her  person,  when  you  see 
her  again?— No. 

Mr.  Vice-Chancellor,  Should  you  know 
her  ? — ^No. 

Question  from  the  Court.  Do  you  know  vhat 


those  pamphlets  were,  which  yoti  delivered 
to  Mr.  Merriirs  maid  servant?— ^No. 

Philip  Life  again  called  and  examined  by 
Dr.  Kipling, 

Do  you  recollect  ever  receiving  fhwn  John 
Bowtell,  junr.  a  parcel,  containing  50  pam- 
phlets or  thereabouts  ? — I  do. 

Did  you  open  that  parcel  yourself?—!  can- 
not charge  my  memory,  whether  Mr.  Lunn 
or  I  opened  it. 

Did  you  see  the  parcel  opened  .'^I  saw  it 
when  it  was  open. 

What  were  the  contents  of  it.? — It  con- 
tained 50  copies  of  a  pamphlet,  intituled, 
**  Peace  and  Union  recommended  to  the  Asso- 
ciated Bodies  of  Republicans  and  Anti-Repub- 
licans." 

Was  there  any  person's  name  upon  the 
title  page  ? — Yes,  Mr.  Trend's. 

What  might  be  the  inter%'al  of  time,  of 
nearly  so,  between  your  receiving  the  parcel, 
and  seeing  it  open  ? — I  saw  it  open  the  same 
evening  it  was  brought. 

Are  you  sure  that  the  parcel  of  pamphlets 
that  you  saw  open,  was  the  very  parcel  that 
you  received  from  John  Bowtell,  jun.  ? — I  am 
sure. 

Did  John  Bowtell,  jun.  deliver  any  message 
to  you,  with  that  parcel  ? — He  said  it  came 
from  Mr.  Frend. 

Did  he  say  for  what  purpose  ? — I  do  not  re- 
collect that  he  did. 

Have  any  of  those  pamphlets  been  sold  in 
Mr.  Lunn's  shop? — Yes. 

How  many  ?— The  whole  fifty. 

On  what  authority  did  you  undertake  to 
sell  them  ? — I  cannot  say. — ^It  was  Mr.  Lunn's 
order  they  should  be  put  in  the  shop  for  sale. 

Have  any  more  copies  of  the  same  pamphlet 
been  sold  in  Mr.  Lunn's  shop  ? — Yes. 

How  many  more  ? — About  seventy. 

Do  you  know  where  those  seventy  copies 
came  from  ? — I  went  for  fifty  of  them  to  Mr. 
Bowteirs  house,  and  for  the  other  twenty,  to 
Mr.  Frend*s  rooms. 

Did  you  receive  the  fifty  copies  yourself 
from  Mr.  Bowtell  ? — I  did. 

What  did  you  do  with  them  ? — I  brought 
them  home  to  Mr.  Lunn's  shop. 

Arc  all  those  50  copies  sold  ? — ^They  arc. 

Were  they  all  sold,  before  you  went  to  Mr. 
Frend's  chambers  for  more  copies  of  Uic  same 
pamphlet? — I  believe  they  were,  but  cannot 
speak  with  any  certainty. 

[Dr.  Kipling  observed  to  the  Court,  the 
other  twenty,  you  will  remember,  were  proved 
to  have  been  brought  ftx>m  Mr.  Frend's 
rooms.] 

Do  you  know,  whether  any  more  copies  of 
the  same  pamphlet,  were  brought  into  Mr. 
Lunn's  shop  for  sale  ?— I  never  saw  any,  after 
the  twenty  copies  I  received  from  Mr.  Frend. 

Do  you  believe,  that  no  more  than  those 
120  copies,  which  have  been  just  now  mei»* 
tioned,  were  exposed  to  sale  in  Mr.  Lunn'^ 
shop  ? — I  do. 
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Mr.  Frend.  At  what  time  did  tlie  sale  of 
these  pamphlets  begin  at  Mr.  Lunn's?-^ 
SoiAetime  about  February  the  1 3th  last 

John  Bowtell,  sen.  called  and  examined  again 
by  the  Promoter. 

Dr.  Kipling.  Did  ]^ou  ever  deliver  50 
^ptes  of  the  pamphlet,  intituled  "  Peace  and 
Union,  &c."  to  Philip  Life,  Mr.  Lunn's 
^umeyman  ? — I  do  not  recollect  that  I  did. 

Do  you  recollect  whether  Philip  Life  ever 
tame  and  asked  y«u  for  some  copies  of  that 
vork } — "So ;  I  do  not  remember  that. 

Do  you  recollect  ever  giving  any  parcel  of 
books  to  Philip  Life  ? — I  have  no  recollection 
0fit. 

Did  not  Mr.  Frcnd  Icate  sevefal  copies  of 
•the  pamphlet,  intituled  "  Peace  and  Union/' 
in  your  house  to  be  distributed  to  others,  who 
mi^t  9sk  for  the  work  ? — He  did. 

Did  you  make  an  entry  in  your  account 
books,  of  the  number  of  copies  which  he  left 
you  for  that  purpose  ? — I  believe  I  did. 

Have  you  kept  an  account  in  the  same 
books  of  the  persons  names  to  whom  you  have 
delivered  co(>ies  of  that  work,  and  of  the 
liumber  of  copies  you  have  delivered  to  each 
person  ? — I  have  no  account  of  any  person  to 
whom  I  have  sold  them. 

You  told  the  C^url,  yesterdav,  that  you  saw 
Mr.  Frend  open  a  parcel,  whieh  contained 
many  pamphlets;  you  have  also  told  the 
Court,  that  several  of  those  pamphlets  were 
left  in  your  own  possession — Have  you  kept 
any  account  of  those  pamphlets? — No;  I 
have  not. 

Are  they  all  still  in  your  own  posecssion  ?— 
^one  of  them. 

Tdi  the  Court  to  what  persons  you  recol- 
lect having  delivered  some  of  them. — I  think 
I  recollect  iending  50  copies  to  Mr.  Frend  un- 
told. 

Tell  the  Court  the  names  of  all  the  persons 
to  whom  you  have  sent  parcels  or  those 
pamphlets. — I  sent  none;  I  saw  them  go; 
llr.  Frend  sent  them. 

How  many  copies  did  you  send  to  Mr. 
Lunn? — I  sent  none. 

Do  you  mean  to  deny  that  Philip  Life  ever 
had  50  copies  from  you,  of  the  pamphlet,  inti- 
tuled **  Peace  and  Union,  &c.  by  Mr.  Frend?'' 
—No. 

Do  you  think  that  he  never  had  that  num- 
ber of  copies  so  intituled,  from  your  house? — 
I  might  deliver  them,  but  I  do  not  recol- 

kctiL 

You  have  said  that  you  never  yent  any  of 
those  pamphlets  yourself  to  Mr.  Lunn's,  but 
that  you  saw  50  of  them  go. — By  whom  were 
they  carri^  to  Mr.  Lunn*s?— By  my  servant, 
John  Bowtell,  jun. 

Who  directed  him  tot  carry  them  thither  ?— 
Mr.  Frend. 

What  message  did  Mr..  Frend  send  with 
them?—!  do  not  recollect  any  particular  mes- 

Did  he  send  no  ONSsage?— He  wid,  take 


them  to  Mr.  Merrill  and  Mr.  Loan;  this  h 
all  I  recollect. 

tVilliam  Henry  Lunn  sworn. 

Dr.  Kipling.  Your  foreman  has  told  tht 
Court,  that  he  received  a  parcel  containing  50 
pamphlets  from  John  Bowtell  jun.,  that  he 
does  not  recollect,  whethr^  he  or  yourseff 
opened  that  parcel;  do  yoi^  recollect  by  whom 
it  was  opened? — [Mr.  Frend  asked  the 
Court,  whether  such  prolegomena  were  al* 
lowable  in  questioning  a  witness  ?  The  cOm* 
missary  disapproved  of  them.] — I  have  n6 
recolle'ctioa  of  that  circumstance  at  all. 

Do  you  recoliecC  that  a  parcel  containing 
50  pamphlets,  intituled  **  Peace  and  Union, 
&c.  bv  William  Frend,''  was  left  in  the  month 
of  February,  at  your  house  ? — I  have  a  perfect 
recollection  of  their  being  lefY,  but  cannot 
speak  to  the  time;   but  my  ledger  will  prov« 

Did  you  deliver  ihtttt  to  you^  foreman  fot 
^ate  in  the  shop,  of  give  him  any  difecUons 
for  that  Purpose  ? — T  do  not  recollect. 

By  wnat  authority  then  do  you  suppose*, 
they  were  sold  in  your  shop? — As  coming 
from  Mr.  Bowtell,  by  Mr.  Frend's  order. 

Had  you  any  more  copies  of  the  samv 
pamphlet.  From  Mr.  Bowtell? — ^I  sent  fot 
more,  when  the  first  were  sold. 

How  man;^  were  brought  ?— ^Fifly. 

Had  you  sold  the  whole  tOO  copies,  whicb 
you  say  you  received  from  Mr.  Bowtell^  before 
the  third  of  April  ? — I  cannot  say. 

Had  you  sold  all  of  them,  when  you  sent 
for  some  more  copies  from  Mr.  Frond  ?— I 
think  they  were  all  sold,  I  will  not  say  post* 
tively. 

What  other  copies  of  fhe  same  work,  have 
you  ever  received  for  sale  ?•— Twenty  copies. 

From  whom  did  you  receive  those  twenty 
copies?— J  received  them  by  my  agent,  in 
consequence  of  a  message  I  sent  to  Mr. 
Frend. 

Had  you  ever  any  copies  of  the  same 
pmnhlet  for  sale,  in  your  shop,  besides  the 
hundred  copies  yon  had  from  Mr.  Bowtell, 
and  the  twenty  copies  you  had  by  your  jour* 
neyman  "  from  Mr.  Frend's  chambers  ?"— 
[These  latter  words  were  withdrawn  by  dircc* 
tion  of  the  commissary.] — ^No. 

Do  vou  believe  that  those  120  copies  are 
the  only  ones  ever  brought  into  your  shop  for 
sale,  and  that  you  have  sold  no  others  ? — I 
do. 

Elisabeth  Eversden  called  and  sworn. 

Dr.  Kipling.  Do  you  remember  seeing 
that  boy  ? — [Pointing  to  Bowtell  jun.] — I  do 
not. 

Do  Vou  recollect  receiving  a  parcel  of 
pamphlets  from  a  person  of  about  that  size  ?-« 
Yes. 

To  whom  did  you  deliver  that  parcel  ?*-To 
my  master,  Mr.  Merrill. 

Did  you  see  that  parcel  opened  l-^No. 

SN 
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<  Did  the  person,  of  whom  you  received  that 
parcel,  deliver  any  message  with  it? — ^He  told 
me  they  were  pamphlets,  to  be  sold  for  Mr. 
Frcnd. 

Did  he  tell  you  firom  whence  they  came  ? — 
No. 

Do  you  recollect  about  what  time  you  re- 
ceived that  parcel  ? — No. 

Can  you  tell  how  long  ago  ? — I  cannot  say. 

John  Bosfftellf  jun.  called  again. 

Dr.  Kipling.  Do  you  recollect  delivering  a 
parcel  of  pamphlets,  which  you  received  from 
Mr.  Frend,  to  Elizabeth  Eversden,  Mr.  Mer« 
rill's  servant  ^ — I  recollect  delivering  a  parcel 
to  Mr.  Merriirs  maid. 

Do  you  recollect  her  person? — ^I  cannot 
tell. 

Mr.  Frend.  If  Dr.  Kipling  has  any  ques- 
tion in  future  to  determine  personal  identity, 
I  must  desire  that  he  be  not  permitted  to 
point  out  the  person  to  the  witnesses,  but 
that  they  be  left  to  discover  it ;  as  I  believe  is 
usual  in  all  other  courts. 

John  Merrill  sworn. 

Dr.  Kipling.  Do  you  remember  receiving 
from  your  maid  servant  a  parcel  containing 
60  pamphlets,  intituled  '*  Peace  and  Union, 
&c.  by  Wilham  Frend,'*  with  a  message^  pur- 
porting that  they  were  to  be  sold  tor  Mr. 
Trend  ?— Yes. 

Were  those  pamphlets  when  you  received 
them,  put  up  so  that  the  title  pages  could  not 
be  seen  ? — ^To  this  question,  Mr.  Frend  made 
objections,  which  the  commissary  allowed. 

How  were  those  pamphlets  put  up? — I 
cannot  recollect,  that  they  were  put  up  in  any 
particular  order. 

Were  the  title  pages  visible  > — ^I  do  not  re- 
member they  were  visible ;  they  had  titles. 

Did  you  open  the  parcel  vourself ? — I  did. 

What  were  the  titles  of  those  pamphlets  .^—- 
**  Peace  and  Union,  &c.  by  William  Frend.'' 

Have  you  sold  any  of  those  pamphlets? — I 
have. 

Do  you  recollect,  whether  at  the  time  you 
ireceiveid  them,  each  pamphiethadan  Appen- 
dix to  it  ?-.They  had. 

Did  you  sell  any  copies  with  the  Appendix 
to  it?— Yes. 

^lave  you  since  that,  sold  any  witliout  the 
Appendix  ?— I  have. 

By  whose  authority  was  the  App€ndi.x  can- 
celled ?— [Objected  to  by  Mr.  Frend,  but 
ordered,  as  asked  for  no  purpose  but  to  prove 
the  pamphlets  with  the  Appendix  written  by 
Mr.  Frend.]— By  Mr.  Freud's. 

Did  Mr.  Freud  in  person,  authorize  you  to 
cancel  the  Appendix  ? — Yes. 

Did  he  in  person,  direct  you  to  sell  the 
pamphlet,  without  the  Appendix  ? — ^I  do  not 
recollect  that  he  did. 

Did  he  give  you  no  directions  whatever  in 
person,  alKHit  the  sale  of  those  pamphlets?—' 
I  do  not  remember  that  he  did. 
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To  whom  do  you  intend  to  pay  tiie  money 
you  have  received,  or  may  receive,  for  the  sale 
of  this  book  ? — [Mr.  Frend  objected  to  this 
question ;  the  commissarv  thought  it  net  ink* 
proper ;  however  it  was  cbangea.1 

To  whom  have  you  given  creoit,  in  your 
books,  for  the  Inoney  you  have  received,-  for 
the  copies  of  the  pamphlets  that  are  sold?-^ 
To  Mr.  Frend. 

Did  you  send  a  copy  of  the  said  pamphlet 
to  the  Master  of  Arts  Coffise-houae  ? — I  od. 

Do  you  recollect  by  whom  you  sent  it?—] 
do  not. 

Court.  At  what  time  did  you  receive  the 
parcel  from  your  servant  ?— On  February  the 
13th  last,  as  appears  by  entry  in  my  book. 

Do  you  remember  numbering  that  book  ?^ 
(^Showing  him  a  copy  of  "  Peace  and  Union,'' 
trom  the  Mastered  Arts  Coffee-house.] — No; 
but  I  believe  it  to  be  numbered  by  my  young 
man. 

Thomas  Wagttaff  sworn. 

[A  book  was  given  him  by  Dr.  Kipling.} 

Dr.  Kipling.  What  is  the  title  of  that  book  f 
— ^*  Peace  and  Union,  &c." 

Did  you  ever  see  that  book  before  ? — Yea. 

Where  did  you  see  it? — ^In  the  Master  of 
Arts  Cofifee-room. 

Who  keeps  that  coffee-room  ? — ^I  do. 

From  whence  did  that  book  come  ? — Fronoi 
Mr.  Merrill's. 

liook  at  the  second  leaf-— Whose  hand* 
writing  is  that? — It  is  mine. 

What  is  written  on  the  leaf? — Master  of 
Arts  Coffee-room. 

Mr.  Frend.  Who  has  a  right  to  take  books 
out  of  the  Master  of  Arts  Cofiee-room  ?--i 
Any  member  belonging  to  the  society. 

Is  Dr.  Kipling  a  member  of  that  society  ?-* 
No. 

Do  you  know  then  how  that  book  came 
into  Dr.  Kipling's  possession  ?— No. 

Do  you  know  who  took  it  out  of  the  coffee- 
room  ? — Mr.  Frampton  of  St  John's. 

How  long  has  it  been  out  of  the  coffee- 
room  ?— On  the  6th  of  May. 

Are  there  any  limitations  respecting  the 
time  of  taking  books  out  of  the  cofiee-roooftF 
— Seven  days. 

How  long  is  a  Ijook  to  be  In  the  coffee- 
room,  before  it  may  be  taken  out? — ^Two 
months. 

When  did  you  receive  this  book  ? — On  the 
15th  of  February. 

Dr.  Ruling,  to  the  Coortr-This  book  you 
observe  has  an  Appendix. 

Court.  How  do  you  know  thai  the  book 
came  from  Mr.  Merrill? — ^Because  it  was 
numbered  when  it  came  in,  which  is  thecom* 
mon  case  with  books  that  come  from  Mr. 
Merrill. 

Mr.  Frend.  Do  you  not  receive  into  tlii% 
coffee-room  some  as  presents  ?«-^I  do. 


5^  Wiliiam  Frend,  Clerk,  M. 

This  evidence  occasioned  some  delay^  and 
Idr.  MeniU  was  called  again. 

Court  to  Mr.  Merrill. 

Do  you  remember  how  that  number  came 
jon  the  iKtinphlet? — I  believe  it  is  my  young 
jDoan's  writing. 

Rev.  Joth.  Wattony  M.  A.  sworn. 

Dr.  Kiuling.  Were  you  not  curate  of  Fcn- 
<atanton  in  February  or  March  last? — I  was. 

Did  you  not  in  that  interval  make  some 
inquiries  jespecting  ihe  pxice  of  spinning 
jrool? 

Mr.  Vic&^kaneellor.  What !  what !  spinning 
wool !  what  has  thai  to  do  with  this  business. 
(Dr.  Kipling  went  up  to  the  vice-chancellor 
;aod  said  something  in  a  low  voice  to  him : 
«rho  said,  ay,  ay,  go  on.J^WUne$s,    I  did« 

What  led  you  to  that  mquiry  ? — The  perusal 
X>f  part  of  a  book  which  I '  had  read  at  the 
jMlaster  of  Arts  Cofifee-house. 

What  was  the  title  of  that  book? — I  do  not 
jecollect  the  precise  title,  but  I  have  reason 
to  believe,  that  the  beginning  of  the  title  was 
**  Peace  and  Union.'' 

Is  any  person's  name  mentioned  in  the  title 
pa^?— I  believe,  William  Frend^  M.  A. 
ielTow  of  Jesus  College. 

Did  you  find  whatsis  stated  in  that  book, 
cespecting  the  price  of  spinning,  to  be  agree- 
able to  the  information  you  received  from  the 
inhabitants  of  Feustanton  ? — I  had  reason  to 
believe  that  the  information  I  received  at 
Fenstanton,  on  that  subject,  was  different 
from  the  information,  1  received  from  that 
tK>ok^  on  that  subject. 

Did  you  mention  that  seeming  misrepre- 
sentation to  any  one  of  your  acquaintances  at 
that  time  ? — I  did,  whenever  inquiry  was  made 
pf  me,  on  the  subject, 

Mr.  Fice-chancellor,  What  is  all  this  to 
prove? 

Dr.  Kipling,  That  Mr.  Frend  is  the 
author. 

Have  you  reason  to  think  that  Mr.  Frend 
ever  heard,  that  you  thought,  what  is  said  in 
the  before-mentioned  pamphlet,  about  spin- 
ning, is  not  true  ? — ^I  have  reason  to  conceive 
•o. 

Mention  that  reason  to  the  Court  ? — ^I  did 
receive  notes  or  letters,  as  I  presumed  coming 
from  Bir.  Frend ;  in  one  of  which  I  was  de- 
sired, not  to  assert  in  future,  that  the  subject 
on  which  I  had  been  questioned  in  various 
companies,  was  a  Misrepresentation. 

Is  that  note  in  your  possession? — It  is. 

Have  you  it  in  Court  ? — I  have. 

Please  to  produce  it — [Mr.  Watson  pro- 
duced the  note.] 

I  desire  that  tne  first  note  may  be  read. 

Mr.  Watson,  I  cannot  swear  that  the  note 
was  written  by  Mr.  Frend. 

Re¥.  Edward  Kilvington,  A.  M.  sworn. 

Mr.  Frend  objected  to  the  oath  being  given 
to  Mr.  KilvingtoD,  as  one  of  the  twenty-seven. 
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Court.  This  objection  was  over-ruled  yes- 
terday in  Mr.  Doyd*s  case. 

Dr.  Kipling.  Whose  hand  writing  b  that? 
[Shewing  witness  the  note.}--Mr.  Frend's. 

Have  you  frequently  seen  him  write  ?— Yes, 
frequently. 

Mr.  Frend  cross-examined  the  witness. 

Do  you  know  it  to  be  Mr.  Freud's  hand- 
writing?—I  do. 

How  came  you  to  know  it  to  be  Mr.  Frend's 
hand-writing? — ^By  having  very  frequently 
seen  him  write,  and  from  havmg  letters  of 
his  now  in  my  own  possession. 

Did  you  ever  write  letters  to  Mr.  Frend  ? — 
I  believe  I  have. 

Where  did  you  see  Mr.  Frend  write  ? — In 
his  room  when  giving  lectures,  for  three  years^ 
or  thereabouts. 

How  long  is  it  since  you  saw  Mr.  Frend 
write  ? — About  six  or  seven  years  since  I  saw 
him  write,  certainly  not  more. 

How  then  can  you  say,  that  this  is  Mr. 
Frend's  hand-writing,  that  bears  so  late  a 
dale? — I  have  reasons,  but  on  Mr.  Frcnd*s 
account,  I  am  unwilling  to  give  them. 

Mr.  Frend,  I  beg  ths  witness  may  be  de- 
sired to  give  them. 

(Here  the  Coiut  consulted,  and  ordered  Mr. 
.  vington  to  give  his  reasons:] 

Mr.  Frend's  studied  attentions  shown  to 
me,  as  (believe  they  were  shown  to  all  those 
whom  he  was  desirous  of  proselyting  to  his 
own  opinions,  were  such,  as  to  have  impressed 
very  deeply  on  my  mind,  the  recollection,  not 
only  of  his  hand-writing,  but  a  thousand  other 
circumstances,  much  more  minute. — ^Added 
to  this,  I  have  occasionally  seen  his  hand- 
writing since  the  time  I  formerly  alluded  to. 

How  lone  since  ? — ^Very  lately. 

How  far  back  ? — ^Within  a  month. 

On  what  occasion  ? — In  the  Order  Book  at 
the  Master  of  Arts  coffee-house.  [The  vici^ 
chancellor  and  commissary  here  observed^ 
that  this  added  no  new  strength.]  I  was 
unwilling  to  speak  more  strongly.  And  I  fur- 
ther believe  that  I  have  seen  Mr.  Frend  write 
within  these  two  or  three  years,  in  his  own 
room. 

Did  you  read  the  writing  which  you  saw 
Mr.  Frend  write  within  these  two  or  three 
years  ? — I  have  read  the  directions  of  letters 
.  which  I  have  seen  Mr.  Frend  write. 

I  desire  to  know  the  precise  time.^I  can- 
not say,  but  I  believe,  within  three  years. 

Is  it  within  two  years? — I  believe  not. 

He  seems  to  say  that  he  is  well  acquainted 
with  hand-writing,  I  wish  he  may  be  asked 
whether  he  knows  this  hand- writing?  "[Throw- 
ing  down  some  papers.] — ^The  vice-chancellor 
thought  they  might  be  read — ^the  commissaij 
thought  not. 

Rev.  John  Flampin^  M.  A.  sworn. 

Mr.  Frend  objecting  to  Mr.  Plampin*s  evi« 
dence,  said^  l^e  is  one  of  the  twenty'^sevexii 
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«nd  also  one  of  those  who  have  already  sat  in 
judgment  on  this  matter  in  my  own  college, 
and  condemned  me  on  this  veiy  question 
without  hearing  any  thing  in  my  defence. 

The  Court  observed,  the  objection  had  been 
oremiled. 

Mr«  Frend  said,  here  is  additional  ground. 
[A  note  was  given  to  him  by  Dr.  Kipling.'] 

Whose  hand-writine  do  you  believe  that 
lo  be  ? — I  believe  it  Xooe  Mr.  Frend's. 

Court.  Have  you  seen  Mr.  Frend  write 
fipequently  and  lately? — 1  have,  within  six 
jveeks. 

Cross-examined  by  Mr.  Freni,. 

Have  any  of  your  pupils  an  opportunity  of 
knowine  your  hand- writing 'at  lectures? — 
Certainly  not,  because  it  is  not  my  duty  to 
write  in  their  presence. 

Does  Mr.  Plampin  give  any  lectures  in  col- 
lege ?— [Overrulea.] 

Dr.  Kiplii^g  desired  that  a  copy  of  the  potc 
might  be  given  to  him  and  the  managers, 
which  was  agreed  to,  and  Mr.  Frend  now  de- 
sired that  a  copy  of  their  resolutions  nfmht 
be  delivered  to  oilfi  'ui  exchange.  This  suso 
«vyas  allowed. 

Rev.  Thoz.  N/atton,  M.  A.  sworn. 

£A  note  was  given  to  him  by  Dr.  Kipling']. 

Whose  hand-writing  do  you  think  tliat  to 
he  ? — I  believe  it  is  Mf .  Fiend's,  but  I  cannot 
s§Ly  positively. 

Court.  Have  you  seen  Mr.  Frend  write 
frequently,  and  bow  la^ly? — I  have  seen 
him  write  yrithin  a  year  or  two^  byt  npt  frer 
^uently. 


(A) 


The  Note  was  read: 


To  the  ReVf  Mr,  Wation^  Fellow  of  Sydney 

pollege. 

Mr.  Frend  having  been  informed,  that  Mr. 
Watson  has  studiou^v  endeavoured,  in  various 
companies,  to  make  it  appear  that  his  account 
of  the  fall  in  the  price  of  spinning  is  a  mis- 
representation; takes  this  opportunity  of  ac- 
quainting him,  that  Mr.  Frend  gained 
his  knowledge  of  this  circumstance  from 
these  sources;  from  the  popr  employed  in 
spinning,  from  the  persons  employed  by  the 
wool- dealers  to  deliver  out  wool  to  the  poor, 
and  from  the  printed  paper  sent  roimd  by  the 
wooMealers.  He  asserts  it  as  a  fact,  from 
these  informations,  that  the  poor  person,  who 
earned  a  shilling  the  week  before  the  printed 
paper  Mr.  Frend  alludes  to  was  sent  round, 
dia  the  week  after  gain  for  the  same  quantity 
of  work,  only  nine- pence,  Mr.  Audlcy,  a 
wood-dealer  in  this  town,  is  willing  to  corro- 
borate this  account, and  will,  Mr.  Frend  doubts 
Bot,  give  Mr.  Watson  any  dirther  information 
on  .this  subject,  which  may  not  only  tend  to 
make  Mr.  w  atson's  ideas  clearer,  but  prevent 
bim  from  mis-stating  in  future^  a  matter  of 
fact. 
•    Jetui  College,  March  18,  17^8. 


Dr.KipUng,  Has  that  note  ever  been  out 

of  your  possession? — It  has. 

How  do  you  know  that  the  very  same  note 
YOU  lent,  was  returned  to  you  ? — By  my  own 
haad-writirg,  which  is  on  one  side  of  it. 

When  ¥ras  that  written? — Before  it  went 
out  of  my  possession. 

Did  you  return  any  answer  to  that  note? — 
I  did. 

Be  pleased  to  produce  that  answer  to  the 
Court. 

The  witness  delivered  in  the  answer,  which 
he  could  not  swear  was  a  literal,  or  a  ver* 
batim  copy,  of  the  answer  he  sent  to  Mr. 
Frend,  hut  that  it  contained  the  meaning  and 
substance ;  and  was  written  on  the  same  daf 
he  received  the  note. 

This  Answer  was  then  read,  and  delivered 
to  the  Registrary : 

To  Mr.  Frend,  Jes.  Coll. 

Mr.  Watson  has  received  a  note  from  Mr. 
Frend,  in  answer  to  which  he  declares,  thai 
whenever  the  subject  of  conversation  in  his 
presence  was  the  oppression  of  the  poor  ijf 
Fenstanton,  as  represented  in  Mr.  Ftend's 
Appendix,  he  has  asserted  that  he  wished  to 
believe  that  Mr.  Frend,  through  ignorance, 
had  misrepresented  the  fact ;  the  foundation 
oi  this  assertion,  was  information  which  Mr. 
Watson  received  at  Fenstanton ;  Mr.  Watson 
is  still  of  the  same  opinion ;  as  to  his  being 
studiously  earnest  either  in  approving  or  con« 
tradicting  Mr.  Frond's  publication^  he  denies 
the  fact. 

Drum,  March  14. 

Dr.  K.  Did  you  ever  receive  any  ^mswe^  to 
pote  you  have  now  read  ? — I  did. 
Produce  that  answer. 

[Produced  and  read  i] 

(B.)  JUt.  Mr.  Watson,  Fellow  of  Sydney 

College. 

Mr.  Frend  requests  the  favour  of  Mr.  Wat- 
son to  omit,  in  future,  his  remark  on  Mr. 
Frend's  account  of  the  fall  in  spinning,  name- 
Iv,  that  he  wished  to  believe  that  Mr.  Frend^ 
through  ignorance,  '*  had  mi»epresented  the 
fact,"  as  Mr.  Frend  takes  upon  himself  to 
assure  Mr.  Watson,  that  the  iact  is  not  at  all 
misrepresented*  Mr.  Frend  has  informed  Mr. 
Watson  from  what  sources  he  derived  his  in- 
formation, and  takes  the  liberty  of  observing, 
that  Mr.  Watson  is  not  probably  aware  that 
the  printed  bills  alluded  *to  are  formed  at 
meetmgs  for  a  large  district,  and  that  those 
which  Mr.  Frend  saw,  did  not  relate  only  to 
the  spinners  of  Stanton,  but  extended  over 
Huntingdonshire,  and  parts  of  Northampton*' 
shire  and  Bedfordshire: 

In  conseauence  of  Mr.  Watson*s  note,  Mr. 
Frend  callea  this  evening  on  Mr.  Audley,  who 
has  given  him  a  printed  paper  just  made  for 
CamDrideeshire,  and  parts  of  Hertfordshire. 
Bedfordshire,  and  Huntingdonshire,  and 
shown  liua  Jetlers  (torn  YotEsfaire  and  other 
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fisrtSy  informing  him  of  the  pr<^res9  in  tiie 
lowering  of  the  value  of  spinnmg.  At  a 
meetine,  this  week,  in  Suffolk,  spinning  was 
lowered  again  %d.  per  pound,  from  9d,  Xo7d. 

Now  if  m  contradiction  to  Mr.  Audlev,  and 
a  variety  of  dealers  whom  Mr.  Audiej  is 
willing  to  name  to  Mr.  Watson^  besides  giv- 
ing him  every  other  information  on  this  sub- 
ject, Mr.  Watson  still  persists  in  declaring 
that  the  price  of  spinning,  which  was  one 
week  at  a  shilling,  and  reduced,  accord- 
ing to  Mr.  FreDd*s  account,  over  a  large  dis- 
trict,  to  9d.  the  week  after,  was  not  m  this 
BHtnner  reduced ;  Mr.  Frend  can  only  request 
that  he  would  point  out  to  him,  from  what 
source  he  has  aerived  9m  information  which 
the  principal  dealer  in  wool  of  this  place  do- 
^.lares  not  to  be  true,  which  Mr.  Frend  l$nows 
also  not  to  be  true  from  the  actual  inspection 
of  the  printed  papers  which  regulate  these 
proceedmgs. 

Mr.  Frend  did  not  in  his  former  i^o^e  r^f^r 
to  his  pubjicatiop  at  large,  but  simpljr  to  the 
fact  of  the  fall  of  the  value  of  spinning ;  he 
did  not  say  that  Mr.  Watson  was  studiously 
earnest  in  contradicting  or  supporting  Mr*  F's 
publication,  but  solely  that  he  has  studiously 
endeavoured  in  various  companies,  to  make 
the  account  of  the  fall  i^  spmning,  appear  a 
misrepresentation. 
Jesus  Coll.  Thursday  Eveningf  March  14* 

Mr.  Kilvington,  Mr.  Plampin  and  Mr.  New- 
ton,  were  then  asked  by  Dr.  Kipling  whether 
they  believed  this  note  to  be  the  hand- writing 
of  Mr.  Frend ;  to  which  they  respectively  an- 
swered, that  they  believed  it  to  be  his  hand- 
writing. 

Dr.  K.  to  Mr.  Watson.  Did  you  answer 
this  note  ? — I  did. 

[The  Answer  produced  and  read :] 

To  Mr.  Frend,  Jes.  Coll 

Sir ;  I  was  sensible  from  the  inquiry  that  I 
^ade  that  the  price  of  spinning  was  at  the 
'tunc  mentioi^ed  m  your  pamphlet  lower  than 
the  common  current  price,  and  that  the  value 
«f  a  sh'dling*s  worth  of  labour  was  only  paid 
by  9d.  .     . 

',  Xou  may  probably  be  better  skilled  in  the 
mysteries  of  woollen  manufactories  than  I 
can  pretend  to  be ;  my  trifling  knowledge  of 
this  trade  does  not  attempt  to  account  for  the 
reason  of  paying  what  is  called  a  shilling's 
vwrth  of  laoour  with  %d,  or  lOd. ;  but  I  believe 
it  to  be  a  notorious  fact,  that  in  proportion  to 
the  fluctuating  value  of  the  manufactured 
commodity,  the  price  of  spinnine:  a  certain 
quantity  of  ^ool,  has  varied  in  (Tifferent  de- 
grees downwards  from  one  shilling,  which 
may  be  considered  as  the  maximum ;  and  that 
this  did  not  commence  at  tiie  period  you  men- 
tion, for  previous  to  that,  the  price  of  woollen 
goods  had  not  been  at  the  highest,  and  there- 
fore a  full  shilling  was  not  paid  for  the  labour 
of'Spinnine  that  certain  quantity.  This  in- 
IbniuitiMi  f  received  irom  «Mne  of  the  most 


respectable  inhabitants  of  eachofn5r  parishee 
ana  to  the  best  of  my  recollection  it  is  the 
substance  of  what  I  have  said,  when  I  have 
conceived  your  assertion  (however  well  meant) 
hastily  adopted,  that  before  the  commence- 
ment of  the  present  war,  one  shilling  was  the 
current  price,  and  that  it  immediately  fell  3d. 
I  again  repeat  that  I  did  not  think  myself 
interested  about  any  part  of  your  pamphlet 
as  to  be  studiously  earnest  in  having  it  dis- 
cussed in  various  companies. 

I  am.  Sir,  your  humble  servant, 
Sid,  Mar.  15,  J  7  93.  Jos.  Watsok. 

Dr.  K.  Did  you  receive  9n  answer  to  this 
note  ?— I  did. 

[The  Answer  produced  and  read :] 

(C).      Mr.  Watson,  Yellow  of  Sydney  College, 

Mr.  Frend  did  not  write  to  Mr.  Watson  to 
enter  into  any  controversy  on  the  mysteries 
of  woollen  manufactories,  which,  like  the  pre« 
tended  mysteries  of  religion,  are  only  such  to 
those,  who  do  not  give  themselves  the  trouble 
of  gaining  knowledge  from  the  proper  sources. 
It  IS  of  the  misrepresentation  of  a  matter  of 
fact,  to  the  injury  of  Mr.  Frend's  character, 
that  he  complains;  and  however  light  the 
subject  may  appear  in  Mr.  Watson's  eyes,  as 
long  as  truth  is  violated,  it  becomes  Mr.  Wat- 
son to  acquire  just  information,  and  having 
done  that,  to  convict  Mr.  Frend  of  a  false- 
hood, or  to  retract  his  former  assertion.  Mr. 
Frend  declares,  that  at  the  time  mentiooed 
in  the  Appendix  to  his  pamphlet,  spinning 
was  at  9d.,  the  week  before  it  was  at  par  or  a 
shilling.  Mr.  Watson  denies  this,  and  is  re- 
ferred by  Mr.  Frend  to  Mr.  Audley,  the  prin- 
cipal wool-dealer  in  this  place,  or  to  any 
wool-dealer  in  Huntingdonshire.  It  appears 
strange,  that  Mr.  Watson  should  dela^  to  call 
on  Mr.  Audley,  from  whom  he  will  gain  more 
information  on  this  subject,  than  from  the 
most  respectable  inhabitants  of  his  parish, 
not  immediately  concerned  in  letting  out  spiiw 
ning  jto  thp  poor. 

Jesus  College f  March  15^  1793. 

Mr.  Plampin,  Mr.  Kilvington,  and  Mr. 
Newton,  were  called  by  the  promoter  to  prove 
the  hand-writing  of  the  above  note,  and  de« 
posed  as  before. 

Dr.  Kipling  to  Mr.  Watson,  Were  the  two 
last  notes  you  produced  marked  with  the 
marks  B.  and  C.  by  you,  before  you  parted 
with  tliem  ? — I'hey  were. 

Did  you  answer  the  third  note  marked  C  ? 
-^Idid. 

£Mr.  Watson's  Answer  read :] 

Sir ;  You  assert  that  I  deny  what  you  posi- 
tively a^irm^-I  do  not.~The  information  , 
which  I  received  from  my  parishioners,  about 
the  fall  of  the  price  of  spmning,  seemed  in- 
consistent with  the  contents  ot  your  publi- 
cation. I  repeat  to  you  that  I  am  not  skilled 
in  the  knowledge  of  the  practices  observed  ia 
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woollen  tnanttfactories* — ^I  cannot^  ^om  my 
own  knowledge,  presume  to  contnidict  what 
youy  from  your  professed  extensive  investiga- 
tion of  the  suiyect.  positively  assert  to  oe 
matter  of  fact — I  will  endeavour  tio  recollect^ 
if  it  can  be  deemed  worthy  of  recoUection, 
that  you  have  unequivocally  contradicted  the 
idea  which  I  had  conceived^  irom  the  ipfo^* 
mation  of  mv  parishioners. 

I  have  bemre  said,  that  I  wished  to  believe, 
that  thro'  ignorance  you  had  misrepresented 
a  matter  of  fact — ^you  cannot  think  that  I 
have  i]\jured  your  character,  by  supposing  you 
liable  to  error. 

But  I  affirm,  that  it  will  be  a  violation  of 
truth,  if  you  maintain  that  I  have,  in  various 
compaQies,  studiously  endeavoured  to  accuse 
you  of  wilful  misrepresentation — I  l>eg  leave 
lo  decline  any  future  correspondence  with 
you  upon  the  subject  of  the  **  fsili  in  spinnine" 
at  Fenstanton — ^I  would  wish  to  profess  the 
apparent  sentiments  of  that  person,  or  those 
persons,  who  humanely  and  studiously  endea- 
voured  to  deliver  your  pamphlet  from  the  in- 
cumbrance of  its  appendices,  by  tearing  them 
from  the  copies  tliet  were  sent  to  the  different 
booksellers.  I  would  foe  far  from  desiring, 
that  by  any  exertion  of  mine,  the  remem- 
brance even  of  these  lucubrations,  should  be 
attached  to  the  main  body  of  your  publica- 
tion. The  intention  of  their  separation  ^om 
it,  doubtless  was,  that  they  might  be  con- 
signed to  oblivion — that  peaceful  asylum 
wnere  enthusiastic  rhapsodies  and  chimerical 
theories,  having  lost  tneir  novel  excentricity, 
repose  undisturbed  from  persecution,  being  se- 
cured by  their  own  intrinsic  insignificancy.  I 
am.  Sir,  your  humble  servant^     J.  Watsqit, 

Sydn^  Coll,  Marel^  17. 

Dr.  K.  By  whom  did  you  send  that  answer 
to  Mr.  Frend?*-By  my  bed-maker»  John 
Smith. 

Did  your  bed-maker  bring  you  any  answer  ? 
—He  did. 

(The  Court  ordered  that  John  Smith  be 
cited  to  appear  on  the  next  court-day.] 

Have  you  any  particular  reason  to  think 
that  the  notes  marked  A.  B.  C.  came  from 
Mr.  Frend  of  Jesus  College  ? — I  have. 

Please  to  give  that  reason  to  the  Court-^ 
The  first  time  I  met  Mr.  Frend  in  public, 
after  the  receipt  of  the  third  note,  he  used  to 
me  the  words,  ^  Our  correspondence  has 
c^sed." 

Had  you  any  oth«r  correspondence  with 
Mr.  Frend  in  writing,  since  Christmas? — ^Not 
to  the  best  of  my  recollection. 

Is  there  any  other  reason  you  would  pro- 
duce to  the  Court  ?— ^No. 

Cross-examined  by  Mr.  Trend. 

Have  you  not  reason  to  believe,  that  the 
information  you  received  from  Fenstanton, 
was  not  true  ? — ^At  the  time  I  received  the 
in&ooatioo,  I  thoug|lit  it  true;  since  that 
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time  I  have  pojt  searched  into  ik>  being  satifr 
fied  with  what  Mr.  Frend  bad  shown  me. 

WhaJt  did  Mr.  Friend  show  you  ?-^versl 
papers  since  our  cor^respondence. 

What  did  these  papers  relate  to  ?—  I  do  not 
exactly  know. 

Were  thev  certificates? — I  believe  one 
migbt  have  the  form  of  a  certificate. 

Were  they  all  writjten  papers? — ^I  believe 
not. 

Have  you  any  rqoollection  of  what  the 
printed  papers  referred  to? — I  remembcf 
seeing  one  printed  paper  particularly. 

I  beg  you  to  relate  what  the  printed  paper 
contained. — ^I  believe  it  contained  a  scale  of 
the  prices  of  wool-spinning,  but  I  cannot 
swear  that  it  did. 

The  Court  was  then  adjourned  to  Mpi^da^ 
next^  at  ten  o'clock  in  the  forenoon. 


FovitTH  Covvt  Day. 

At  a  Court  holden  before  the  right  wor<« 
shipfiil  Isaac  Miiner,  D.  D.  Vice-Chancellor 
of  the  University  of  Cambridge,  and  Johi^ 
Smith,  Richard  Farmert  William  Colmani 
Lowther  Yates,  John  Barker,  Joseph  Turner, 
Francis  Barnes,  and  William  Craven,  Doctors 
in  Divinity,  and  John  Fisher,  IX.D.  his  as- 
sessors, between  the  hours  of  ten  and  two  oq 
Monday  the  thirteenth  of  May,  1793,  in  th^ 
Sepate-hOMse  qfihp  said  University. 

Me  present, 

G.    fioXLASE, 

Not,  Publ.  and  RegLstr^ 


The  ofike  of  the  judge 
promoted  by 
Tt  Kiplmg,  D.  D.    . 

against 

William  Frend,  M.  A. 
and  Fellow  of  Jesus 
College. 


^  Francis  HodsonswoTQ 
and  examined,  also 
£.  Kilvington,  Jt 
FlampiUyT.  Newton, 
J.Merrin,J.Bowtell 
sen.,  J.  Bowtell  jun., 
H.  Aleer,  exammed. 
and  J.  Smith,  and 
W.  Mathew,  LL.B. 
sworn  and  examined. 


Francis  Eodson  called  by  Dr.  Kipling  and 

sworn. 

[The  Cambridge  Chronicle  and  Journal  was 
given  to  him,  dated  February  9th,  1793.] 

Are  you  the  printer  of  that  news-paper?—* 
Yes. 

Read  that  advertisement — In  the  press, 
and,  &c. 

By  what  authority  did  you  insert  that  ad- 
vertisement?— ^A  gentleman  of  the  University 
brought  it  to  me  on  February  the  6th,  and 
desired  me  to  insert  it,  and  paid  me  for  in* 
serting  it. 

Was  it  Mr.  Frend  himself  .^—"No. 

Do  you  know  who  the  gentleman  was?*^ 
It  was  the  rev.  Herbert  Marsh,*  fellow  of  St^ 
John's  College. 
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[Dr.  Kipling  observed  to  the  Court.;  Mr. 
Marsh  is  so  much  indisposed,  as  not  to  be 
able  to  attend  till  sent  for  into  court] 

Have  you  the  writing  which  Mr.  Marsh  left 
with  you  ? — I  have. 
Produce  it  to  the  Court. 

[Produced  and  read.] 

'  In  the  press,  and  in  the  course  of  next 
'  week  will  be  published,  Peace  akd  Union, 
'  recommended  to  the  associated  bodies  of 
'  Republicans  and  Anti-Republicans ;  by  Wil- 
'  liam  Frendy  M.  A.  and  Fellow  of  Jesus 
« Colleee.' 

Dr.  JLiplin^.  I  shall  not  prove  the  hand* 
uniting  of  this  note,  till  another  note  is  pro- 
duced. 

The  note  was  directed  to  the  rev.  Herbert 
Marsh. 

Mr.  Hodson  observed,  the  direction  had 
nothing  to  do  with  the  advertisement. 
The  advertisement  having  been  read, 
Mr.  Hodson  observed,  that  it  was  pre- 
served as  his  authority  for  inserting  it. 

Mr.  Marsh,  who  had  been  sent  for,  now  ap- 
peared, and  addressed  the  Court  in  these  words : 

*'  Mr.  Vice-chancellor ;  Is  it  absolutely  ne- 
cessary that  my  evidence  should  be  taken  ? 
You'll  consider,  Sir,  that  Mr.  Frend  is  a  near 
relation — a  man  with  whom  I  have  been 
educated  from  my  childhood,  and,  of  course, 
a  confidential  friend.  I  think  it  hard — ^you 
Yourself,  Sir,  with  every  assessor  on  the 
bench,  would  think  it  hard — nay  even  the 
prosecutors  themselves,  if  it  was  their  own 
case,  would  think  it  hard,  extremely  hard,  to 
be  dragged  forward  in  this  public  manner,  to 
act  against  a  man  with  whom  they  were  con- 
nected hj  the  bonds  of  friendship,  and  united 
by  the  ties  of  blood.  I  request,  Sir,  the  opi- 
nion of  the  Court.'' 

The  vice-chancellor,  with  the  commissary 
and  heads,  then  retired,  and  in  about  a  mi- 
Bute  the  vice-chancellor  returned,  and  made 
the    following  answer : — *  Mr.    Marsh,   the 

*  Court  luts  taken  your  case  into  consideration, 

*  and  is  of  opinion,  that  you  ought  not  to  be 

*  examined,  unless  Dr.  Kipling  particularly 
'  insists  upon  it.'  To  which  Dr.  kipline  re- 
plied, that  he  only  wished  to  ask  Mr.  Marsh 
sk  few  questions,  for  form's  sake,  relative  to 
the  leUer.  The  commissary  then  addressed 
Dr  Kipling  to  the  following  purport : — *  Dr. 
^  Kipling,  you  have  heard  Mr.  Marsh's  rea- 

*  sons :  the  Court  is  satisfied  with  them ;  and, 
'  I  think,  therefore,  you  will  not  insist  on  his 

*  being  examined.'  Dr.  Kipling,  with  some 
reluctance,  then  gave  up  the  pomt :  and  Mr. 
Marsh  retired. 

Dr.  Kipling,  Are  you  the  printer  of  that 
news-paper  ?— Yes. 

Read  that  advertisement. — ^^This  day  b 
published,'  &c. 

By  whose  order  did  you  insert  that  adver- 
ti8ement?-*By  Mr.  Fread's  own  order  per- 


Mention  to  the  Court  what  passed  between 
you  and  Mr.  Frend,  relative  to  that  order.— 
I  cannot  recollett  the  exact  words,  but  Mr. 
Frend  desired  me  to  repeat  his  advertisement 
in  the  next  paper,  ana  to  say,  <*  This  day  is 
published." 

Did  he  not  make  use  of  these  words,  *  my 
pamphlet?' — [This  question  was  disallowed 
by  the  Court  as  unfair.] 

Did  he  make  use  of  any  other  words  ?«- 
Not  to  my  recollection. 

Did  you  receive  a  note  firom  Mr.  Frend 
soon  after  that  conversation  ?  -  -I  received  a 
note  in  the  name  of  Mr.  Frend,  saying  that 
he  had  omitted  to  desire  me  to  a!dd  ^  the 
Price  of  one  shilling." 

Produce  that  note  to  the  Court. 

[Produced  and  read]. 

Have  you  ever  seen  Mr.  Frend  write  ?— 
Yes,  oflen ;  but  not  this  note,  without  that  I 
cannot  swear  to  this. 

Do  you  think  those  notes  were  written  by 
Mr.  Frend  ? — I  ans  of  opinion  they  were,  but 
I  would  not  be  considered  to  speak  posi- 
tively. 

The  Court  desired  him  to  give  his  reasons 
for  thinking  them  the  hand- writing  of  Mr. 
Frend. — ^The  reasons  are,  that  the  respect  I 
have  for  Mr.  Frend,  as  a  gentleman  of  litera- 
ture, and  a  member  of  this  University,  would 
not  have  pennitted  me  to  insert  an  adver  • 
tisement,  to  which  his  name  was  annexed, 
unless  I  supposed  I  had  his  own  authority 
for  doing  it. 

Rev.  E.  Kihington,  M.  A.  called. 

Dr.  KifUng,  I  refer  to  the  former  tes- 
timony given  by  Mr.  Kilvington,  and  shall 
iiot  put  the  previous  question  again,  wh^ 
ther  ne  has  seen  Mr.  Frend  write. 

[Notes  marked  A.  and  B.  were  put  into  his 
hand.]  Whose  hand-writing  do  you  believe 
that  to  be  in  the  note  marked  A.  ? — Mr. 
Frend's. 

And  in  the  note  marked  B.  ? — Mr.  Frend'ft 
also.  Mr.  Frend  seemed  to  object  to  my 
former  evidence,  and  asked,  whether  I  had 
seen  his  writing  within  two  years?  I  was 
then  unprepared. 

Bv  Mr.  Frend,  Does  Mr.  Kilvington 
recollect  that  he  has  seen  Mr.  Frend  write 
within  these  two  years? — I  am  now,  upon 
recollection,  prepared  to  say  that  I  have. 

Dr.  Kipling.  Have  you  read  any  of  Mr. 
Frend's  hand-writing,  which  you  have  seen 
him  write  within  these  two  years? — ^I  have* 

,  Rev.  JoAn  Plampinj  M.  A.  called. 

Dr.  KipUng,  Ix)ok  on  those  two  notes : 
whose  hand-writing  do  you  believe  it  to  be  ? 
— I  believe  it  to  be  Mr.  Frend's,  but  am  not 
so  certain  of  it  as  I  was  of  the  others. 

Rev.  Tkonuu  Newton,  M.  A.  called. 

Dr.  Kipling,  Look  at  those  two  notes ; 
whose  hand-writinc  is  it?— I  cannot  speak 
positively,  but  I  beUeve  U  to  be  Mn  Frend^s. 
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John  MerHll  called  againf. 

Dr.  Kipling.  Have  you  [or  any  one  for 
you,  objected  to  by  the  Court]  ever  received 
into  your  house  any  one  copy  of  "  Peace 
and  Union,  &c."  by  WiUiam  Frend,  besides 
those  50  copies  which  you. mentioned  in  your 
former  evidence  to  have  been  brought  to  your 
house  from  Mr.  Bowteli's,  on  or  about  the 
15th  of  last  February?— [Mr.  Freud  inter- 
posed, and  begged  that  Dr.  Kipling  might  be 
confined  to  simple  questions,  without  any 
prolegomena,  till  he  acquires  the  talent  of 
writing  prolegomena  better.]— I  never  peceiv- 
ed  any  more  than  that  parcel  on  the  ISth  of 
Feb.  last. 

Did  you  ever  sell  a  book,  called  a  second 
address  to  the  inhabitants  of  Cambridge,  pub- 
lished 1789.    [Dr.  Kipling  produced  a  book.] 

Court.  Do  you  think  it  material  to  prove 
the  publication  of  Peace  and  Union? — Dr. 
Kipling, — No;  I  want  to  explain  some  pas- 
sages in  the  present  publication  by  it 

Mr.  Frend  rose  and  asked:  Are  my  sup- 
posed opinions  in  1793,*  to*  be  explained  by 
a  book,  supposed  also  to  have  been  written 
by  me  in  1789? 

The  Court  rejected  the  book  as  iaa<knis-> 
sible  in  evidence. 

John  Bowtell,  sen.  called  agaia. 

Dr.  Kipling,  Have  you  ever  had  in  your 
house,  either  as  presents,  or  for  sale,  any 
copies  of  the  pamphlet,  intituled  "  Peace  and 
Union,''  that  were  not  contained  in  the  parcel, 
which  you  have  told  the  Court,  was  opened 
by  Mr.  Frend  at  your  house,  and  in  your  pre- 
sence ? — None  that  I  have  seen. 

Do  you  not  think  you  would  have  seen 
them,  had  there  been  such  ? — ^Yes^  I  think  I 
should^  had  I  been  in  the  way. 

Did  you  ever  hear  of  any  such  coming  into 
your  house,  that  were  not  contained  in  that 
parcel  ? — I  have. 

Do  you  know  from  whence  they  came  ? — 
No. 

Do  you  know  who  brought  them  into  your 
house? — ^No. 

Who  told  you  about  them  ? — My  nephew, 
John  Bowtell. 

Have  you  sold  any  of  those  copies  ?— No. 

Are  they  still  in  your  possession  ? — ^No. 

To  whom  have  you  delivered  them,  or 
caused  them  to  be  delivered  ? — I  have  neither 
delivered  them  to  any  body,  nor  caused  them 
to  be  delivered. 

John  Bowtell,  ^un.  called. 

Dr.  Kipling,  Have  any  copies  of  Uie 
pamphlet  intituled  <<  Peace  and  Union,  Sec." 
been  brought  into  your  master's  house,  be- 
sides all  Uiose  copies  of  that  pamphlet,  which 
were  taken  out  of  a  parcel  opened  there  by 
Mr.  Frend  ? — I  brought  some  in  myselfl 

Do  you  recollect  how  many  you  brought 
in  ? — ^No. 

From  whom  did  you  receive  those  copies  ? 
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— I  fetched  them  from  the  inn  where  the  car* 
rier  sets  up  at. 

What  carrier? — ^The  St  Ives. 

To  whom  were  they  directed  ? — They  were 
directed  to  our  house,  I  think  for  Mr.  Frend. 

Who  ordered  you  to  go  to  the  carrier's  foif 
them? — Mr.  Frend. 

What  did  vou  do  with  those  copies  ? — ^Mr« 
Frend  desired  me  to  unpack  them. 

W^iere  were  you  when  he  desired  you  Ca 
unpack  them  ? — In  our  own  house. 

Do  you  know  what  became  of  them  after- 
wards ? — ^They  were  sent  to  London. 

Did  you  take  them  to  the  London  carrier 
yourself?  —Yes. 

How  do  you  know  they  were  copies  of  the 
pamphlet,  "  Peace  and  Union,  &c."  ? — I  saw 
some  of  them  untied,  and  saw  the  title- 
pages. 

When?— About  the  16lh  or  17th  of  Fe- 
bruary, on  a  Thursday  night,  and  they  were 
sent  to  London  the  same  night. 

Mr.  Frend  cross-examined  the  witness. 

Do  you  remember  seeing  Mr.  Frend  before? 
at  your  house,  packing  up,  or  unpacking 
parcels  ? — ^I  have  seen  Mr.  Frend  one  or  twf> 
days  before  in  our  house  unpacking  a  parcel. 

But  within  these  three  or  four  years  last, 
have  you  seen  hin»  frequently  unpacking 
parcels,-  or  causing  them  to  be  packed  ? — L 
do  not  remember  tnat  I  have. 

John  Bowtell,  sen.  called  again. 

Dr.  Kipling.  Have  any  copies  of  the 
pamphlet,  intituled,  '<  Peace  and  Union,  &c. 
by  Willian  Frend,"  been  sold  in  your  house, 
which  were  not  taken  out  of  the  parcel  which 
you  saw  Mr.  Frend  open^  to  your  knowledge  ^ 
— No  others  have  been  sold  but  what  came 
out  of  that  first  parcel  that  I  know  of 

Have  any  copies  of  said  pamphlet  beei> 
sent  from  your  nouse  to  Mr.  Merrill's  or  Mr. 
Lunn's  for  sale,  which  were  not  taken  out  of 
the  same  parcel? — ^That  I  cannot  tell,  I  do 
not  know  of  any. 

[Mr.  Frend  here  asked.  Whether  it  was 
usual  and  regular  to  call  and  recall  evidence 
in  this  manner? 

The  commissary  said  he  wished  that  it 
could  be  avoided.] 

Have  you  ever  sold  any  copies  of  said 
pamphlet,  with  the  appendix  annexed  ? — [Mr. 
Frend  objected  to  this  question,  but  the 
objection  was  over-ruled.] — I  do  not  recol- 
lect that  I  have  sold  one  with  the  appendix 
annexed. 

Was  the  appendix  torn  from  any  copies  of 
the  pamphlet  at  your  house  ? — Yes,  it  wafr 
cancelled. 

Who  cancelled  it?-^I  (^d. 

By  whose  order? — By  Mr.  Frend's- 

To  whom  have  you  given  credit  in  youf 
books,  for  the  money  you  have  received,  foe 
the  painphlets  sold  by  you  ?— To  Mr.  Frend. 

Mr.  Frend.  Do  you  recollect  several  par* 
eels  of  books  of  various  authors^  ia  Ahm 
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course  of  four  ^  or  &ve  years^  packed  or  un- 
packed by  me  or  my  order  at  your  house  ? 
-^Ido. 

•  Harvey  Alger  called  ^g&m. 

-  Dr.  Kipling.  Did  you  deliver  both  tho 
copies  of  the  pamphlet,  which  you  purchased 
by  my  order,  at  Mr.  Lunn's  or  Mr.  Bow- 
tell's,  mto  my  hands,  on  the  first  court-day,  or 
one  only? — Only  one. 

Which  of  them  was  it? — ^That  which  I  pur- 
chased at  Mr.  Lunn's. 

How  do  you  know  it  was  that  pamphlet  in 
particular  ? — I  marked  it  with  an  L. 
•  Did  you  see  me  take  the  very  same  pam- 

Shlet  from  the  table  in  the  court,  on  that 
ay?— I  did. 

now  do  you  know  it  to  be  the  same  ? — By 
the  marks  which  were  on  it. 

At  what  time  did  I  take  it  from  the  table  ? — 
At  the  time  the  Court  broke  up. 

To  whom  did  I  deliver  it  ? — To  me. 

When  and  where?^At  the  table,  at  the 
time  the  Court  broke  up. 

Dr.  Kipling  now  observed,  that  the  evi- 
dence having  been  given  in  Court  at  different 
times,  and  in  a  detached  way,  he  must  beg 
for  time  to  collect  the  substance,  and  to  ar- 
range his  observations  upon  it :  but  recollect- 
ing that  John  Smith  haa  not  been  examined, 
he  was  called  in  and  sworn. 

John  Smith  sworn! 

Do  you  know  Mr.  Frend  of  Jesus  college 
by  sight  f — Yes. 

Do  you  recollect  carrying  a  note  to  him 
from  Mr.  Watson  of  Sidney,  within  these 
two  or  three  months  ? — Yes. 

Did  you  deliver  it  into  Mr.  Frend's  own 
band?.^Yes. 

What  did  Mr.  Frend  say  to  you  on  that 
occasion  ? — It  reouired  no  ans\^er. 

Is  this  the  only  note  you  ever  took  from 
Mr.  Watson  to  Mr.  Frend?— Yes. 

Dr.  Kipling.  I  am  now  ready  to  proceed 
on  article  the  third,  and  will  repeat  the  pas- 

Here  Dr.  Kipling  read.  Mr.  Frend  ob- 
jected that  the  passages  as  quoted  by  Dr. 
Kipling,  were  not  in  the  book.  Dr.  Kipling 
said ;  to  be  sure  it  mentioned  purity  of  ar- 
rangement, but  he  left  that  out  because  he 
did  not  understand  what  it  meant.  We  ac- 
cuse him  of  defaming  the  liturgy.  In  proof 
of  this  assertion  the  promoter  was  going  to 
read  a  passage  out  of  the  pamphlet  published 
by  Mr.  Frend  in  17fi9,  but  the  defendant 
objected  to  this,  and  the  vice-chancellor, 
af\er  a  con^^iderable  demur  with  the  heads, 
said,  we  think  that  unless  Mr.  Frend  allows 
that  to  be  hi^  book,  and  that  he  is  of  the 
same  opinion  now  which  he  was  then,  it 
cannot  be  read. 

T>r.  Kipling,  I  will  then  leave  that  ar- 
ticle to  the  judgment  of  the  Court. 

Dr.  Kipling  proceeded  to  the  4th  article, 
3Dd  read  p.  8o,  37,  38,  observing  that  the 
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church  of  England  must  be  included,  as  ap- 
pears evidently  from  the  context.  For  m 
page  36,  the  author  distinguishes  the  whole 
Dody  of  christians  into  the  members  of  the 
church  of  England,  the  dissenters,  then  the 
few  dispersed  over  England,  called,  unita^ 
rians.  rage  37,  he  speaks  of  the  great  body 
as  deviating  from  the  worship  of  the  one 
God.  By  this,  therefore,  he  must  mean  th« 
church  of  England  and  dissenters  together ' 
Certainly,  therefore,  the  church  of  England 
is  included.  This  great  body  he  asserts  to 
have  associated  the  worship  of  created  beings, 
p.  37.  with  that  of  the  uod  and  father  of 
Jesus  Christ.  He  charges  us,  therefore,  di^ 
rectly  with  idolatry.  He  cannot  be  speaking 
of  the  church  of  Rome,  for  he  says,  p.  36^ 
**  Let  churchmen  and  dissenters  examine 
how  far  they  have  deviated,  &c." 

Mr.  Vice^hancellor,  I  should  be  glad,  Dr, 
Kipling^  to  hear  how  you  make  out  thai  in 
the  great  body  of  christians  the  church  of 
Eng&nd  is  included. 

Dr.  Kipling,  I  could  have  produced  better 
evidence  if  I  had  been  allowed. 

The  5th  Article  being  read,  and  passages 
quoted  from  p.  39,  Mr.  Frend  looked  up 
and  down  the  page^  but  declared  he  could 
not  find  it 

Dr.  Kipling,    It  b  there. 

Mr.  Frend.     I  cannot  find  it. 

Dr.  Kipling.  Mr.  Vice-chancellor,  it  19 
exactly  the  same,  'tis  all  there  except  aa 
omission.    [Here  a  loud  laugh  on  all  sides.l 

Dr.  Kipling,  afler  reading  the  6th  Article^ 
said,  I  believe,  Mr.  Vice-chancellor,  it  is  not 
unusual  for  the  prosecutor  to  point  out  pre- 
cedents for  the  direction  of  the  Court.  I  wiQ 
produce  one.  In  the  year  1590,  Mr.  Charke 
was  charged  with  asserting  in  a  concio  ad 
cierum,  first  that  all  bishops,  archbishops, 
and  the  pope,  were  introdured  by  Satan,  intQ 
the  church.  2dly,  with  atfirming,  that  there 
ought  to  be  no  ranks  of  superiority  in  the 
church  whatever.  He  was  brought  before 
the  vice-chancellor,  and  confessed  the  charge* 
He  was  called  upon  to  recant;  he  refiised, 
and  was  excludea  from  his  college,  and  ba- 
nished the  university, 

Mr.  Frend.  Was  this  done  by  the  vice- 
chancellor  and  the  heads,  or  in  the  vice- 
chancellor's  court? 

Dr.  Kipling.  It  was  done  somewliere,  I 
don't  know  where. 

Dr.  Kipling  read  the  6th  Article,  and  said 
he  had  nothing  to  add  to  that  article,  he 
should  lea\e  it  all  to  the  Court. 

The  seventh  Article  having  been  read, 

William  MathaoyLlu  B.  Fellow  of  Jesus 
college,  sworn. 

Was  Mr.  Frend  a  feHow  of  Jesu»  college 
in  the  month  of  February  last,  and  does  he 
continue  to  be  a  fellow  of  the  same  at  thi& 
time  ?-rHe  was  fellow  in  the  month  of  Feb* 
ruary  last*  and  is  fellow  at  this  time. 

HO 
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On  what  ground  do  you  affirm  that? — On 
two  erounds :  first,  Wause  the  admission  to 
the  fellowship  in  Jesus  college  appears  upon 
the  register  of  the  college,  and  because  I  pay 
to  him  such  money  as  is  due  to  him  as 
fellow. 

Rev.  John  Plampin,  M.  A.  called  in  again. 

Do  you  know  that  Mr.  Frend  was  fellow  of 
Jesus  college  during  the  whole  month  of 
February  last,  and  that  he  continues  still  to  be 
fellow  ? — ^Ycs,  I  do. 

•  Committary.  It  appears  that  a  Mr.  Frend 
was  fellow  of  Jesus,  but  not  that  the  defen- 
dant is  that  Mr.  Frend. 

Dr.  Kipling.  I  believe  it  is  the  practice  of 
the  Court  to  put  the  defendant  to  admit  or 
deny  it. 

Court.  You  are  to  prove  he  is  a  master  of 
arts. 

Dr.  Kipling.  The  register  books  prove 
that,  but  thev  are  not  here.  But  here  is  a 
young  man  who  was  examined  for  his  bache- 
lor's degree  by  Mr.  Frend,  and  as  none  but 
masters  can  examine  for  that  degree,  it  fol- 
lows that  Mr.  Frend  was  a  master  of  arts. 

Mr.  Vice-chancellor »  That  is  no  proof.  Peo- 
ple may  take  liberties  which  they  have  no 
authority  for. 

The  vice  chancellor  directed  the  reeistrary 
to  produce  the  book  of  degrees,  and  the  Sup- 
plicat  for  the  admission  of  Mr.  Frend  to  the 
degree  of  M.  A.,  at  the  next  court. 

8th  Article.  The  decree  of  1603  was  read, 
then  the  law  De  Concionibus  from  the  word 
*  Prohibcmus,'  by  thfe  bedell. 

Mr.  Frend  desired  that  the  bedell  might 
read  any  other  laws,  if  any  more  were  to  be 
made  use  of. 

Dr.  Kipling.  I  do  affirm  that  he  has  of- 
fended these. 

Mr.   Frend.     Does  the  promoter  mean 
to  refer  to  any  other } 

Mr.  Vice-chancellor,  If  he  does,  he  must 
produce  them  in  time  for  you  to  consider 
them. 

Dr.  Kipling.    I  shall  mention  no  more. 

Mr.  Frend.  Does  he  refer  to  any  more  ? 
if  he  does,  let  him  declare  them  like  an 
honest  man. 

Mr.  Vice-chancellor.    Do  you  (to  the  pro- 
moter) mean  to  mention  any  more  ? 
.   Dr.  Kipling.    At  present  I  have  no  inten- 
tion. 

Mr.  Frend.  Will  he  be  allowed,  after  this, 
to  mention  anv  more  ? 

Mr.  Vice-chancellor.  If  he  does,  time 
shall  be  given  to  Mr.  Frend. 

The  Pth  Article  was  then  read,  praying 
that  right  and  justice  be  done. 

Here  the  evidence  was  closed,  excepting 
only  the  proof  of  Mr.  Frend  being  a  master 
of  arts  which  was  postponed  to  the  next 
court-da^. 

The  vice-chancellor  then  asked,  at  what 
time  Mr.  Frend  would  be  ready,  aiul  in  what 
maaner  he  meant  to  conduct  his  defence. 
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Mn  Frend  said,  that  he  intended  to  dmde 
his  defence  into  three  parts,  which  might 
take  up  about  two  hours  each ;  that  he  would 
comprise  it  in  less  if  possible ;  that  \a$  health 
might  not  enable  him  to  go  tbrough  more 
than  one  part  in  a  day,  but  he  trusted  that, 
if  necessary,  such  indulgence  would  be  al- 
lowed to  him ;  he  engaged  it  should  not  ex- 
ceed that  time. 

Dr.  Kipling  then  begged,  that  he  might  be 
allowed  a  little  time  to  collect,  arrange,  and 
digest  the  evidence  on  the  publication  which 
had  necessarily  been  so  disjointed;  and  td 
add  some  observations  upon  it. 

This  was  granted,  and  the  Court  adjourned 
to  Friday  the  17  th/ 10  o'clock  in  the  momiug. 


Fifth  Cotjar  Day. 

At  a  Court  holden  before  the  right  wor- 
shipful Isaac  Milner,  D.D.  Vice-chancellor 
of  the  University  of  Cambridge,  and  John 
Smith,  Richard  Farmer,  William  Colman, 
Lowtber  Yates,  John  Barker,  Joseph  Turner, 
Francis  Barnes,  and  William  Craven,  Doctors 
in  Divinity,  and  John  Fisher,  LL.D.  his 
Assessors,  between  the  hours  of  ten  and 
twelve  of  Friday  the  seventeenth  of  May, 
1793,  in  the  Senate-house  of  the  said  Uni- 
versity. 

Me  present. 

G>.  BoftLASC, 

Not.  Publ.  and  Rqpstr. 


The  office  of  the  judge 

promoted  bv 
Thos.  Kipling,  D.  D. 

againtt 

William  Frend,  M.A. 
and  fellow  of  Jesus 
college. 


The  Book  of  De- 
grees,  and  the  Supple 
cat  for  the  admission 
[  of  William  Frend,  to 
Hhe  degree  of  Mas* 
ter  of  Arts,  was  pro- 
duced by  the  lie^s- 
trary,  and  Dr.  Kipling 
was  heard  upon  the 
evidence  heretofore  produced  in  this  cause  to 
the  Court. 

He  began  with  expressing  his  acknow- 
ledgments to  the  Court  for  their  patient  at- 
tention during  the  trial,  and  for  their  present 
indulgence.  His  aim  now  was  to  collect  and 
combine  the  scattered  parts  of  the  evidence.-— 
Arrangement  would  communicate  energy ;  a 
perspicuous  connected  detail  would  aid  the  de- 
cisions of  justice,  remove  the  hesitation  which 
might  have  arisen  from  suspense,  and  im- 

Eress  a  deeper  conviction,  where  its  force  had 
een  weakened  by  the  interruptions  and  te- 
dium of  the  trial.  In  my  remarks  however, 
he  said,  I  shall  be  as  concise  as  possible^  and 
shall  carefully  avoid  every  thing  impertmcnt 
and  personal. — And,  if  any  thins  oi  this  na- 
ture should  fall  from  the  defen&nt,  be  left 
it  to  the  authority  of  the  Court  to  repress  it. 
Whilst  at  the  same  time  it  would  be  a  conso- 
lation to  him,  that  the  acxuser  bad  not,  in 
that  respect,  been  the  a^^essor;  that  in- 
vective was  deprived  of  lie  plea  of  ret»- 
liation. 
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After  this  introduction.  Dr.  Kipling  re* 
peated  the  cliarge  which  nad  been  brought 
a^tnst  Mr.  Frend,  and  explained  the  prin- 
cipal step  which  he  had  taken,  previous  to 
the  trial,  in  order  to  establish  its  truth.  Not 
aware  of  any  objection  to  the  testimony  of 
a  domestic  to  a  plain  matter  of  fact,  he  had 
directed  his  servaot.  Harvey  Alger,  to  pur- 
chase two  copies  ot  the  pamphlet,  intitled 
«<  Peace  and  Union,''  at  dinerent  booksellers. 
And  the  Court  had  now  heard  his  deposi- 
tioQ,  that  in  compliance  with  his  master^s 
orders,  he  did  on  the  19th  of  last  April,  buy 
two  copies,  >  one  at  Mr.  Bowtell's  and  the 
other  at  Mr.  Lunn's ;  that,  before  he  deli- 
vered them  to  his  master,  or  any  other  per- 
son, he  put  such  marks  upon  them,  as  might 
enable  nim  to  swear  to  their  indentity,  and 
in  particular,  upon  the  copy  bought  at  Mr. 
Lunn's,  the  letter  L. 

Dr.  Kipling  then  addressed  the  vice-chan- 
cellor, with  observing^  that  the  first  result  of 
his  examination  of  witnesses  was  this,  that 
the  pamphlet  marked  L.  and  now  in  the  pos- 
session of  the  Court,  was  one  of  twenty  copies, 
which  Philip  Life,  Mr.  Lunn's  foreman, 
brought  from  Mr.  Frdnd,  at  his  chambers  in 
Jesus  College,  on  the  Srd  of  April. 

The  testimony  upon  which  he  built  this 
conclusion,  was  arranged,  as  follows : 

Mr.  Lunn  had  deposed,  that  he  received  by 
his  agent,  in  consequence  of  a  message  sent 
to  Mr.  Frend,  20  copies  of  the  pamphlet, 
intituled  ^  Peace  and  Union  .^' 

Philip  Life,  his  foreman,  had  deposed,  that 
he  went  to  Mr.  Frend  on  the  3d  of  April, 
with  this  message  from  his  master,  ''  Mr. 
lionn's  compliments,  and  having  sold  all  the 
copies  of  his  pamphlet,  which  he  had  from 
Mr.  Bowtell's,  desires  to  have  50  more  f  that 
Mr.  Frend  gave  him  20,  and  that  he  brought 
these  to  his  master's  shop  for  sale. 

Being  asked,  whether  Mr.  Lunn  had  any 
copies  of  the  pamphlet  unsold  at  the  time  of 
his  going  with  the  above  message,  he  an- 
swered, **  not  that  I  know  of;"  and  being 
again  interrogated,  whether  Mr.  Lunn  had 
procured  any  other  copies  of  the  pamphlet  for 
sale  from  anv  other  auarter,  between  the  Srd 
and  19th  of  April,  ne  replied,  "  not  to  my 
knowledge/' 

Another  deposition  of  his  master  was,  that 
the  only  copies  he  ever  had  for  sale,  were  100, 
which  he  received  from  Bowtell's,  and  20. 
which  he  afterwards  received  firom  Mr.  Frend 
by  his  journeyman ;  and  that  he  thought  he 
had  not  one  copy  remaining  in  his  house, 
when  he  sent  him  to  Mr.  Frend  on  the  3rd  of 
April  for  some  more. 

From  these  premises  then.  Dr.  Kiplinjg  re- 
marked, the  conclusion  is  clear  and  decisive. 

Dr.  Kipling  here  added,  that  what  was 
true  of  the  copy  marked  L.  was  also  true  of 
that  which  another  witness  had  delivered  to 
the  Court  on  the  second  courtrdav.— Mr. 
UoyA  h«d  deposed,  that  he  bought  his  copy 
at  Mr.  Lunn's  shop  on  the  18^  of  Aprils 


And,  as  if  solicitous  to  engage  the  attention 
of  the  Court  in  a  peculiar  manner,  to  the 
point  and  the  proof  before  them,  he  called 
their  recollection  to  other  parts  of  the  ev>. 
dcnce.  According  to  the  testimony  of  Bow^ 
tell  sen.  Mr.  Frend  had  come  to  his  house  on 
or  about  the  13th  of  last  February,  had 
opened  a  parcel  which  was  directed  for  him- 
self at  Bowtell's,  and  which  contained  several 
pamphlets,  and  had  ordered  his  nephew 
(Bo^tell,  jun.)  to  take  50  of  them  to  Mr. 
Lunn's.  From  Bowtell  jun.  they  had  learned, 
that  these  60  copies  were  delivered  by  him  to 
Philip  Life,  and  from  the  latter,  that  he  had 
received  them  into  his  roaster's  shop,  and  that^ 
when  they  were  all  sold,  had  fetched  60  more 
from  Bowtell's  house,  who  himself  gave  them 
into  his  hands. 

After  this  proof.  Dr.  Kipling  proceeded  to 
show,  that  even  admitting  it  was  not  conclu- 
sive, there  remained  another,  which  could 
not  be  disputed. — Supposing  Mr.  Lloyd's 
copy,  and  that  marked  L.  were  not  of  thv 
twentv  which  were  brought  from  Mr.  Frend's 
chamoers,  they  still  must  have  come  from 
Bowtell's  house,  and  consequently  from  the 
defendant. 

His  argument  was  comprised  in  the  follow* 
ing  interro^tories  and  answers : 

Philip  Life  was  asked,  '<  Do  you  believe, 
that  no  more  than  the  60  copies,  delivered  to 
you  by  Bowtell,  jun.  as  coming  from.  Mr. 
Frend ;  the  50  you  yourself  afterwards  re- 
ceived from  Bowtell  the  elder,  and  the  99 
you  brought  from  Mr.  Frend's  chambers, 
were  ever  exposed  to  sale  in  Mr.  Lunn's 
shop  ?''  And  tne  witness  replied  in  the  affir- 
mative. 

To  the  question,  '<  Had  you  ever  for  sale  in 
your  shop  any  copies  of  the  pamphlet,  inti« 
tuled,  <<  Peace  and  Union,"  besides  the  100 
you  received  from  Mr.  Bowtell,  and  the  SO 
which  your  foreman  brought  from  Mr.  Frend  ?" 
Mr.  Lunn  replied  in  the  negative. 

The  elder  Bowtell  was  then  asked,  whether 
any  copies  of  the  pamphlet  in  question,  had 
been  sent  to  Mr.  Lunn's  for  sale  from  his 
house,  which  had  not  been  taken  out  of  the 
parcel  opened  by  Mr.  Frend  in  his  house,  and 
in  his  presence — And  his  answer  was,  ^*  I  do 
not  know  of  any." 

Who  then,  observed  the  promoter,  as  he 
recapitulated  this  united  testimony,  can  con- 
trovert the  plain  inference,  that  it  the  copies 
before-mentioned,  which  were  both  purchased 
at  Mr.  Lunn's,  did  not  come  from  Mr.  Frend's 
chambers  on  the  3d  of  April,  they  were  still  a 
part  of  the  parcel  opened  by  Mr.  Frend  in 
Bowtell's  house,  and  revert  to  him  as  their 
publisher  and  owner  ? 

From  this  accurate  representation,  from  this 
two-fold  proof  of  the  same  point,  Dr.  Kipling 
passed  to  a  tliird  particular  of  no  less  moment. 
He  appeared  to  wish  to  spare  no  investigation, 
nor  could  he  be  conscious  of  having  done  so. 
He  seemed  not  to  expect  conviction  from  de- 
clamation or  ar^ce,  but  to  address  the  judg^e 
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in  his  true  capacity,  as  the  serere  and  steady 
patron  of  truth  in  her  plainest  dress. 

He  now  proposed  to  show^  that  the  de- 
fendant had  issued  the  copy,  which  liis  ser- 
Tant  had  bought  at  Bowteli*s,  and  the  copy 
^hich  belonged  to  the  Master  of  Arts  Coffee- 
house, and  was  distinguished  from  the  other 
only  by  an  Appendix. 

For  the  first,  the  single  testimony  of  Bow- 
tell  was  adverted  to.  He  had  said,  thi^t  he 
never  saw  in  his  house,  either  as  presents,  or 
for  sale,  any  copies  of  the  pampnlet,  except 
such  as  had  been  taken  out  of  the  parcel 
opened  by  Mr.  Frend  in  his  house,  and  m  his 
presence :  and  that  he  thought,  he  must  cer- 
tainly have  seen  them,  if  there  had  been  any 
others. 

With  respect  to  the  copy  belondng  to  the 
Master  of  Arts  Coffee-house,  Dr.  Kipling  ap- 
pealed to  the  depositions  of  four  witnesses. 

Mr.  Merrill  had  told  the  Court,  that  on  the 
■ISth  of  February,  his  maid-servant  delivered 
to  him  a  bundle,  containing  50  copies,  which 
•were  all  he  had  ever  received  into  his  house ; 
find  that  he  sent  the  copy  before  them  to  the 
I^Iasters  of  Arts  Coffee-house. 

Elizabeth  Eversden,  the  maid-servant,  had 
added  to  her  master's  testimony,  that  she  re- 
ceived from  a  young  person,  about  the  size  of 
Bowtell,  jun.  a  bundle  of  pamphlets,  and  was 
told  by  him,  that  they  were  to  be  sold  for  Mr. 
Freud. 

Of  the  two  Bowtells,  the  younger  says, 
that,  in  obedience  to  orders  given  by  Mr. 
•Frend  in  person,  he  took  a  Dundle  of  50 
pamphlets  to  Mr.  Merrill's  shop,  and  deli- 
vered it  to  his  maid-servant ;  the  elder  de- 
poses, that  Mr.  Frend  in  his  presence,  ordered 
liis  nephew  (Bow tell,  jun.)  to  cany  a  bundle 
of  pamphlets,  which  came  out  of  the  parcel 
opened  by  Mr.  Frend,  to  Mr.  Merrill's  house, 
and  that  he  knows  not  of  any  one  copy  being 
feent  from  his  house  to  Mr.  Merrill's,  except- 
ing the  contents  of  that  bundle. 

The  Court  then,  remarked  the  promoter, 
cannot  but  anticipate  the  observation,  which 
closes  this  statement. — Mr.  Merrill  having  no 
copy  for  sale,  but  what  had  come  from  Bow- 
tell's  house,  out  of  the  parcel  opened  by  Mr. 
Trend,  they  will  immediately  decide  the  claim 
of  the  defendant  to  that  which  was  sent  to 
the  Master  of  Arte  Coffee-house. 

At  this  point  of  the  summary.  Dr.  Kipling, 
finxious  to  cany  along  with  his  own  convic- 
tions, those  of  his  hearers,  recalled  to  their 
memories  the  amount  of  the  whole  preceding 
proofs.  Out  of  five  copies  in  the  possession 
of  the  Court,  four  have  come  from  the  de- 
fendant, either  when  he  was  at  Mr.  Bowtell's, 
or  at  his  own  chambers:  viz.  Mr.  Lloyd's,  the 
blasters  of  Arts,  and  the  two  purchased  by  his 
^rvant. 

He  intended  hereafter  to  show,  that  the 
^fth  had  the  same  source. — But  he  was  now 
proceeding  to  the  fourth  result  of  the  evi- 
dence. And  he  had,  he  said,  in  his  hand  a 
«Arlng  of  depositions^  whose  proof  could  not 
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be  resisted,  that  the  sale  and  disperson  of 
every  copy  within  the  precincts  of  this  Univer- 
sity, originated  with  tne  defendant. — ^He  was 
indeed  aware  of  the  objection,  which  might 
be  here  made,  to  the  repetition  of  testimony, 
but  requested,  that  the  nature  of  his  situation, 
as  promoter,  and  the  solicitude  he  felt,  to  dis* 
charge  his  obligations,  and  to  impress  the 
minds  of  his  honourable  auditory,  might  be 
admitted  as  his  excuse  and  apolo^. 

Dr.  Kipling  then  entered  upon  a  narrative 
to  this  effect:— A  parcel  directed  for  Mr. 
Frend  was  brought  to  the  house  of  Bowtell, 
sen.,  in  the  month  of  February.  On  the  day 
it  arrived,  or  certainly  on  the  following  day, 
Mr.  Frend  came  and  opened  it  in  his  presence. 
— It  contained  a  number  of  pamphlets,  some 
of  which  Mr.  Frend  put  into  his  hands.  Of 
these,  and  of  others,  which  he  saw  scattered 
about,  the  titles  were  **  Peace  and  Union,  &C.'' 
From  this  circumstance  he  concluded,  tliat  the 
titles  of  the  rest  of  the  parcel  were  ^e  same. 
'—No  others,  but  what  came  out  of  this 
parcel,  has  he  ever  seen  in  his  house ;  and 
when  he  sold  any,  h^  considered  himself  as 
accountable  to  Mr.  Frend  for  the  money. 

Bowtell  heard  Mr.  Frend  order  his  nephew 
to  carry  two  bundles  of  pamphlets,  which 
were  a  part  of  the  parcel,  one  to  Mr.  Merriirs, 
and  another  to  Mr.  Lunn's.  —  And  the 
nephew,  in  compliance  with  that  order,  took 
the  two  bundles,  each  containing  60  pamph- 
lets, and  going  to  the  booksellers,  delivered 
one  to  Mr.  Menill's  maid-servant,  and  the 
other  to  Mr.  Lunn's  foreman. 

Tlie  maid-servant,  according  to  her  account, 
received  a  bundle  for  her  master  ^m  a  boy,, 
about  his  size,  and  was  told,  '*  that  it  con- 
tained some  pamphlets  to  be  sold  for  Mr. 
Frend ;"  and  she  delivered  the  bundle  to  her 
master  with  the  message 

Mr.  Merrill,  on  opening  it,  found  it  to  con- 
tain 50  pamphlets  with  the  title  *<  Peace  and 
Union,  ^c.''  sold  several  of  them,  though 
none  but  what  were  a  part  of  that  bundle,  and 
gave  Mr.  Frend  credit  ibr  the  money  in  his 
account  book. 

Mr.  Lunn's  foreman  received  the  other 
bundle  of  pamphlets  from  Bowtell,  jun..  and 
when  it  was  opened,  either  by  himself,  or 
Mr.  Lunn,  observed^  that  it  also  contained  60 
of  the  aforesaid  pamphlets. 

Mr.  Lunn  took  notice  of  the  number  of  the 
pamphlets,  and  also  of  their  titles,  as  well  as 
nis  foreman.  Mr.  lAinn  indeed  received  from 
Bowtell's  100  copies  in  the  whole,  (which  all 
came  out  of  the  parcel  opened  by  Mr.  Frend), 
and  he  had  had  20  from  Mr.  Frend's  cham- 
bers— But  besides  these,  he  never  had  for  sale 
any  others.  The  100  have  been  sold  by  him, 
and  though  he, had  not  Mr.  Fiend's  express 
direction  to  sell  them,  yet  he  exposed  them  to 
sale,  upon  the  presumption,  that  they  could  not 
be  sent  to  a  bookseller  for  any  other  purpose. 

From  this  relation  drawn  firom  the  evidence. 
Dr.  Kipling  concluded,  that  not  one  single 
copy  01  the  pamphlet  under  oc»isidenition  had 
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been  so^l  in  this  place,  but  what  came  from 
the  defendant :  that  he  was  the  publisher  of 
H^  and  had  caused  it  to  be  dispersed  within 
the  precincts  of  this  University. 

He  could,  he  said,  insist  upon  other  points, 
as  that  Mr.  Lunn's  foreman  had  received  SO 
pamphlets  out  of  Mr.  Trend's  own  hands,  at 
Iiis  chambers  in  Jesus  College,  to  be  sold  at 
his  master's  shop : — but  he  hastened  firom  an 
tminteresting,  tnoueh  important  detail,  to 
prove,  that  Mr.  Frend  is  the  Author,  as  well  as 
the  Publisher  of  the  Pamphlet. 

Dr.  Kipling  requested,  that  the  Court  would 
connect  the  preceding  testimony  with  the 
lanojuage,  in  which  the  pamphlet  is  addressed 
to  the  pubUc.  An  anonymous  author  had  not 
obtruded  himself  on  their  notice.  The  title 
page  greets  them  in  the  name  of  W.  Frend. 
and  informs  them,  that  the  book  is  published 
Ibr  him,  the  Author. 

There  is,  he  continued,  in  the  muiutes  of 
the  Court  more  than  one  confession  on  the 
pttrt  of  Mr.  Frend  of  the  truth  of  what  the 
title  page  asserts.  The  pamphlet  had  scarce 
appeared  to  the  world  for  three  days,  when 
the  defendant  called  on  Mr.  Merrill,  and  or- 
dered him  to  cancel  the  Appendix.  Now, 
had  Mr.  Freud's  name  been  put  into  the  title 
without  his  knowledge,  and  without  his  con- 
sent, would  he  have  ordered  the  last  leaf  tp 
be  torn  off?  Would  he  not  rather  have  di- 
rected the  bookseller  to  cancel  the  first  leaf? 
Be  certainly  admitted  in  this  act,  that  the  re- 
mainder claimed,  and  was  not  unworthy  of 
bis  signature. 

What  else  is  it,  Dr.  Kipling  said,  but  a  con- 
fession of  authorship,  that  upon  being  asked 
by  a  bookseller's  servant  for  more  copies  of 
his  pamphlet,  the  defendant  should  mmie- 
diately,  with  his  own  hands,  give  him  those, 
which  were  in  his  possession  ? 

Dr.  Kipling  next  produced  and  read  the 
advertisement  which  had  been  sent  to  Mr. 
Hodson,  to  be  inserted  in  the  Cambridge 
Chronicle  of  the  9th  of  February  .—It  told  the 
same  tale  to  the  world  with  the  title  page. 
And  the  note,  in  which  it  had  been  sent,  had 
been  proved  by  four  witnesses  to  be  Mr. 
Frend's  hand-writing.  Nor  was  this  all.— In 
the  following  week  Mr.  Frend  had  himself 
called  on  the  printer,  and  directed  him  to  re- 
peat his  Advertisement. 

Dr.  Kipling  after  this,  reminded  the  Court, 
that  they  were  in  possession  of  a  fifth  copy  of 
the  pamphlet,  which  he  had  not  yet  assigned 
to  its  owner.  It  was  Jthat  which  Dr.  Dickens 
had  produced.  He  repeated  Dr.  Dickens's 
testimony,  and  observed,  that  he  had  now 
fbifilled  the  promise  he  before  made,  of  show- 
ing that  this,  as  well  as  the  others,  came 
from  the  defendant ;  and  he  would  now  prove 
him  to  be  its  author,  and  by  consequence,  the 
author  of  the  rest,  which  bore  it  compaf^y. 
They  d'iffisred  in  nothing,  which  at  all  affected 
the  merits  of  the  cause — ^There  were  two  with 
•n  Appendix,  and  three  without. 

Jttr.  WatooD^  he  said,  hfid  besn  engaged 


with  .Mr.  Frend  in  an  epistolary  controversy 
on  an  assertion  containea  in  the  Appendix** 
Three  notes  written  by  Mr.  Frend  had  been 
produced  by  Mr.  Watson.  The  hand-writing 
of  each  had  been  established ;  and  in  the 
third,  Mr.  Frend  expressly  acknowledges  the 
pam{)hlet,  to  which  this  Appendix  belongs  to 
be  his — a  direct  confession  from  Mr.  Frend 
himself,  that  he  is  the  author. 

Here  the  promoter,  by  a  brief  recapitulation 
of  these  last  proofs,  closed  his  review  of  the 
evidence,  ana  expressed  his  firm  conviction, 
that  the  most  scrupulous  must  admit  the 
truth  of  the  second  article  of  accusation.  In- 
deed, for  his  own  part,  he  said,  he  had  no 
doubt  of  the  truth  of  every  charge.  They  had 
all  been  read  to  the  Court,  and  spake  a  plain 
intelligible  language.  He  h^ld  it  to  be  un* 
necessary  for  him  to  point  out  the  pernicious 
tendency  of  the  passages  auoted.  The  ordi- 
narv  feelings  of  men  would  be  insulted  by 
such  an  attempt— Neither  could  he  be  called 
on  to  unfold  a  criminal  intent,  where  there 
was  no  hidden  meaning. — He  left  to  sopliistry 
its  own  devices. 

Neither  did  he  consider  it,  he  added,  as 
necessary  for  him  fo  touch  on  that  part  of  hia 
accusation,  which  had  respect  to  the  laws  and 
statutes  violated. — No  objection  had  as  yet 
been  made  to  that  charge — and  he  stood  be- 
fore a  Court,  which  needed  no  counsel  from 
him, — before  the  governors  of  the  University, 
— a  judgeand  his  assessors,  who  are  the  estab- 
lished lawful  interpreters  of  all  its  ordinances. 

Dr.  Kipling  then  finished  liis  accurate  and 
able  statement  by  saying,  that,  as  he  eould 
not  foresee  what  his  adversary  might  allege 
in  his  defence,  he  still  reserved  to  himself 
the  privilege  of  reply. 

The  Vice-chancellor  then  observing,  that 
Dr.  Kipling  spoke  from  notes,  said : — Do  you 
put  the  Court  in  possession  of  those  notes } 

Dr.  Kipling.  I  should  have  no  obiection  2 
but  they  cannot  be  of  any  use:  they  are 
merely  to  assist  my  recollection :  you  could 
not  read  them. 

Mr,  Vice-chancellor  to  Mr.  Frend,  Arc  you 
ready  to  enter  now  upon  your  defence  ? 

Mr.  Frend.  It  must  be  clear  that  I  cannot, 
as  I  liave  not  yet  seen  the  evidence  that  was 
taken  down  in  the  court,  and  I  wish  to  know 
in  whose  hands  it  has  been  f 

Commissary,  It  is  no  part  of  the  acta  curi^  ; 
it  is  only  for  private  assistance  of  the  vite% 
chancellor  and  his  assessors ;  it  is  no  record* 

Mr.  Frend.    Has  any  body  had  it  ? 

Registrary.    Dr.  Kipling. 

Mr.  Frend,  By  whose  authority  f  I  con- 
cluded he  must  have  had  some  such  as^stance, 
from  the  singular  fiuency  and  accuracy  with 
which  he  summed  up  the  evidence  which  has 
been  eiven.  Who  knows  what  liberties  may 
have  been  taken  with  it  ?  I  shall  certainly 
expect  the  same  indulgence. 

Mr.  Vice-chanceUar.  There  was  no  reason 
why  Dr.  Kipling  should  not  see  it,  nbr  can 
there  be  an;  why  Blr.  Frend  ^uld  QOU 
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The  vice-chancellor  then  proposed  Monday 
or  Tuesday  for  Mr.  Frend  to  enter  on  his  de- 
fence, but  it  being  observed,  by  two  heads  of 
colleges,  that  those  days  were  sermon  davs, 
and  Dr.  Fisher  being  obliged  to  be  in  London 
on  the  Wednesday,  Friday  was  proposed  and 
accepted.  The  vice-K:hancellor  ooscrved,  that 
it  was  the  wish  of  the  Court,  that  Mr.  Frend 
might  be  able  to  finish  all  in  one  day.  Mr. 
Frend  replied:— If  it  were  possible  be  cer- 
tainly would ;  but  if  he  found  it  impossible, 
he  trusted  that  he  should  meet  with  the  same 
indulgence  which  had  been  granted  to  Dr. 
Kipling. 

The  Court  was  adjourned  to  Friday  next, 
the  24th  inst.  at  ten  in  the  forenoon,  when 
Mr.  Frend  was  appointed  to  enter  on  bis  de> 
fence. 


Sixth  Court  Day. 

At  a  court  holden  before  the  right  worship- 
ful Isaac  Milner,  D.D.  Vice-chancellor  of  the 
University  of  Cambridge,  J.  Smith,  R.  Farmer, 
W.  Colman.  L.  Yates,  J."  Barker,  Jos.  Turner, 
F.  ^.  Barnes,  W.  Craven,  and  J.  Postle- 
thwaite,  Doctors  in  Divinity,  and  John  Fisher, 
LL.D.  his  assessors,  on  Friday  the  24th  of 
May,  1793,  between  the  hours  of  ten  and 
three,  in  the  senate-house  of  the  said  Uni- 
versity. Me  present, 

G.  BORLASE, 

Not  Publ.  and  Registr. 


The  office  of  the  judge 

promoted  by 

T.  Kipling,  D.D. 

against  \ 

William  Frend,  M.  A. 
and  Fellow  of  Jesus 
College. 

heretofore  produced,  and 
in  this  cause. 


Mr.  Frend  was  heard 
in  his  defence,  hav- 
ing first  reserved  to 
himself  the  power 
of  objecting  here- 
after to  any  part  of 
the  evidence  or  of 
the       proceedings 

had  before  the  Court 


Mr.  Frend.  1  hope  the  Court  will  not  take 
advantage,  if  I  should  in  the  course  of  my 
defence,  madvertently  call  the  pamphlet  mine, 
as  I  am  obliged  to  defend  it. 

Mr.  Vice-chancellor.    Certainly  not. 

Mr.  Frend's  Speech  in  Defence.* 

Mr.  Vice^hancellor ;  I  think  myself  happy 
in  having  arrived  at  last  to  that  period,  m 
which  it  is  permitted  to  me  to  speak  in  my 
own  defence,  and  to  refute  those  calumnies, 
under  which,  for  so  considerable  a  time,  I 
have  laboured.  The  patient  attention,  which 
you  have  biestowed  on  this  cause  duringthe 
fatigue  of  so  man^  days,  encourages  me  to 
hope,  that  vou  will  listen  to  me  with  equal 
candour,  ana  that  I  shall  find  no  difficulty  in 
proving  to  your  satisfaction  as  well  as  tliat  of 
the  whole  Court,  that  the  charges  brought 
against  me  are,  as  I  asserted  on  a  former  dSiy, 
false,  wicked,  and  malicious. 

*  From  the  Report  published  by  Mr.  Frend 
himself. 


It  is  indeed  a  very  extraerdkiaiy  cause 
which  now  awaits  your  decision ;  a  cause  not 
to  be  paralleled  in  the  annals  of  this  univer- 
sity or  even  of  the  kinedom  at  laree.  For  in 
what  preceding  perioa  is  it  recorded,  that  a 
number  of  masters  of  arts  and  doctors  con^ 
bioed  together  to  attack  the  rights  of  a  mem- 
ber of  the  senate  P  When  was  it  thought 
necessary,  that  in  defiance  of  tlie  just  power 
of  the  heads  of  this  place,  a  cabal  sboula  erect 
itself  into  an  inquisitorial  office,  and  take 
under  its  cognizance  the  writings  or  speeches 
of  an  academic?  When  did  the  publication 
of  a  pamphlet  give  rise  to  a  persecution  like 
this,  whicn,  though  in  its  consequences  it  is 
not  so  much  to  be  dreaded  as  those  of  former 
ages,  from  the  malignity  and  base  arts  of  the 
conductors,  and  the  total  violation  of  law  and 
justice  with  which  it  has  been  carried  on, 
exceeds  certainly  every  thing  that  has  been 
recorded  on  the  page  of  history. 

About  the  middle  of  February  was  publish- 
ed a.pamphlet,  intituled  **  Peace  and  Unbn.'' 
It  came  forth  at  a  time  when  the  public  mind 
was  filled  with  the  strongest  apprehensions 
of  dangerous  plots  against  the  peace  of  this 
kingdom,  ana  insurrections  were  supposed 
ready  to  break  out  in  every  quarter.  As  the 
highest  authority  had  siven  tne  alarm,  each 
man  was  in  fear  for  his  own  safety,  but  no 
one  could  possibly  announce  from  whence  the 
attack  should  begin.  Troops  were  dispersed 
incognito  over  the  country,  and  a  look  or  a 
jest  was  sufficient  to  rank  the  friends  of 
mirth  and  good  humour  among  the  enemies 
of  government.  The  university  was  not  free 
from  the  contagion  of  the  times,  and  there 
were  among  us  men  well  known  for  their 
intriguing  disposition,  who  endeavoured  by 
every  art  in  their  power  to  countenance  a  de- 
ception, which  ought  not  to  have  gained 
ground  but  amongst  the  lowest  of  the  people. 

On  the  first  appearance  of  Xhp  pamphlet 
in  question,  it  was  held  tbrth  as  a  most  dan- 
gerous attack  on  every  thing  sacred  to  Eng- 
lishmen, both  in  their  religion  and  politics. 
The  flame  ran  from  one  to  the  other,  and- long 
before  the  contents  could  be  dijB;ested,  it  was 
declared  absolutely  necessary  for  the  safety 
of  the  univer!iity  and  of  the  state  itself,  that 
the  author  should  be  punished  in  the  most 
exemplary  manner.  Individuals  first  com- 
plained to  the  vice-cliancellor,  then  parties  of 
two,  three,  or  more  at  a  time,  and  at  last  a 
meeting  was  called  of  the  disaffected,  who, 
now  web  known  by  the  name  of  the  twenty- 
seven,  entered  into  resolutions,  appointing 
managers  for  the  prosecution,  and  directing 
that  proper  steps  might  be  taken  to  deprive 
the  author  of  his  degrees,  and  to  banish  him 
from  the  university. 

This  important  business  could  not  however 
be  completed  with  the  rapidity  with  which  it 
was  planned.  The  promoter  found  that  se- 
veral previous  steps  were  necessarv,  and 
above  three  months  elapsed  before  he.  was 
prepared  to  display  his  eloquence  ia'open 
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court.  In  this  time  every  assistance  was 
given  lo  him  which  the  ahlest  barristers  in 
town  could  afford ;  the  public  orator  imparted 
to  him  his  eloquence;  from  the  Lady 
Margaret's  professor  he  was  supplied  with 
elegance  of  diction ;  and  the  professor  of 
civfl  law  by  communicating  to  bira  the  whole 
of  his  knowledge  in  that  profession,  felt  him- 
self enervated  at  his  usual  lectures.  But  all 
this  assistance  would  have  been  in  vain  if 
other  means  had  not  been  cmploved:  while 
the  committee  was  compiling  and  arranging 
within,  the  familiars  were  engaged  without 
doors,  in  searching  out  for  information,  in 
learning  where  the  supposed  author  spent  his 
time,  what  was  his  conversation,  what  letters 
he  had  received,  and  to  whom  he  had  written. 
It  was  enough,  that  a  familiar  heard  a  person 
say,  that  he  heard  another  person  say,  that 
Mr.  Frend  had  been  talking  to  another  person 
about  his  book.  In  an  instant  the  promoter 
flew  to  the  rooms  of  the  last-mentioned  per- 
son, sifted  out  the  conversation,  and  adapted 
il  to  his  purpose.  One  gentleman*  was 
summoned  to  appear  in  this  place,  and  was 
actually  under  the  necessity  of  leaving  a 
(Canvas  in  London,  merely  because  it  was  his 
misfortune  to  have  been  chatting  over  a  tea- 
table  with  some  ladies,  when  Mr.  Frend  came 
in  and  jo'med  the  conversation.  No  stone 
was  left  unturned:  booksellers,  booksellers' 
boys,  printers,  friends,  relations,  and  enemies, 
all  were  set  to  work  to  bring  so  great  a  cri- 
minal to  justice. 

Against  these  mighty  efforts  what  had  I 
to  oppose  ?  Nothing,  Sir,  but  silence  and  my 
own  innocence :  trusting  in  the  mean  while 
to  the  natural  .effect  or  time  and  the  good 
sense  of  the  university,  not  doubting  that, 
when  the  cause  was  heard,  the  folly  and  msu 
lignity  of  the  conductors  would  appear  in  the 
most  striking  colours.  Not  that  I  would  have 
it  supposed,  that  I  came  here  without  assist- 
ance. The  university  has  seen  me  accom- 
panied by  three  of  its  members,  who  would 
do  honour  to  any  cause.  They  are  men  of 
tried  learning,  abilities,  and  integrity.  Men 
who  ran  to  me  in  the  hour  of  distress,  and  on 
whose  kindness  and  support  I  shall  to  the  last 
moment  of  my  life,  reflect  with  gratitude. 
Such  men  the  university  knows  to  be  my 
fiends. 

quales  neque  candidiores 

Terra  tulit,  nee  queb  nie  sit  devinctior  alter. 

Without  the  assistance  of  these  friends  I 
must  have  sunk  under  the  weight  of  preju- 

•  The  Rev.  Mr.  Davis,  jun.  fellow  of  Tri- 
tdtv  College,  was  summoned  in  this  manner, 
and,  to  his  very  great  inconvenience,  was 
present  on  the  first  daj  in  the  senate-house. 
Tbe  promoter,  baffled  m  his  schemes  on  that 
day,  and  univetsally  reprobated  for  his  con- 
duct in  this  instance,  was  obliged  to  give  up 
hb  intentions  of  bringing  Mr.  Davis  down 
fix)m  town  a  second  time.— frentf. 


dice  with  which  the  twenty-seven  endeavotir- 
ed  lo  bear  me  down.  Sir,  I  was  pointed  at  as 
unfit  to  breathe  this  air ;  my  religious  and 
political  principles  were  totally  misrepresented; 
and  such  were  the  insidious  arts  used,  that 
nothing  but  this  public  appearance  couid  ever 
have  given  me  an  opportunity  of  vindicating 
my  conduct  and  character. 

Sir,  I  have  been  represented  as  an  heretic, 
deist,  infidel,  atheist.  Shall  that  man  be 
called  an  atheist,  who  firmly  believes  in  the 
existence  of  one  God,  the  parent,  the  pro- 
tector, and  governor  of  the  universe  ?  Snail 
he  be  deemed  an  atheist,  who  declares,  and 
has  always  declared  his  conviction  of  the 
being  of  the  First  Cause  in  the  words  of  ^e 
church  of  England :  <  there  is  but  one  living 
and  true  God,  everlasting,  without  body,  parts, 
or  passions,  of  infinite  power,  wisdom  and 
TOodness,  the  maker  and  preserver  of  all 
tilings  visible  and  invisible  P'  Is  this  the 
language  of  an  atheist  ?  Is  a  person.  Sir,  to 
be  reprobated  who  maintains  these  senti- 
ments P 

But,  Sir,  I  may  be  considered  if  not  an 
atheist,  yet  as  an  infidei  Shall  he,  Sir^  be 
esteemed  an  infidel,  who,  for  the  second  ar- 
ticle of  his  ^reed,  grounds  his  hope  of  salva- 
tion solely  on  Jesus  Christ  ?  Who  looks  upon 
his  Saviour  as  a  person*  sent  from  Heaven 
to  be  the  means  of  the  greatest  happiness  to 
mankind?  Is  he  an  inndel  who  declares  his 
Saviour  to  be  the  great  mediator  between  God 
and  man,  that  his  saviour  gave  himself  up 
as  a  ransom  for  all,  and  through  whom  alone 
is  eternal  life,  the  free  eifl  of  God,  bestowed 
upon  a  sinfiil  world.  However  we  may  differ 
on  other  parts  of  our  Saviour's  character,  we 
certainly  unite  in  these  principles,  which  are 
the  essential  points  of  a  Christian's  faith. 

In  the  third  article  of  my  belief,  this  whole 
audience,  if  we  except  the  twenty-seven,  unite 
with  me.  The  belief  of  the  two  former  arti- 
cles.  unless  sanctioned  by  a  firm  conviction 
of  the  latter  point,  and  the  necessity  of  acting 
under  that  conviction,  appear  to  me  of  little 
consequence.  We  may  ooast  of  oar  know- 
ledge of  and  acquaintance  with  God,  we  may 
confoimd  every  gainsayer  on  the  terms  of  our 
salvation,  yet,  if  we  neglect  the  principle  of 
universal  lienevolence,  our  faith  is  vain,  our 
religion  is  an  empty  parade  of  useless  and  in-^ 
significant  sounds.  That  every  Christian  is 
bound  to  entertain  sentiments  of  universal 
benevolence,  to  love  his  fellow  creatures  of 
every  sect,  colour,  or  description,  is  the  third 
grand  point  of  my  faith.  If  any  one,  Sir, 
should  ask  me,  to  what  sect  I  belong  ?  my 
answer  is,  my  sect  is  not  confined  to  age, 

*  I  am  not  sure  that  I  made  use  of  the 
words  "  sent  from  Heaven,  or  coming  down 
from  Heaven,''  but  in  either  case  they  are  to 
be  considered  as  scriptural  expressions,  and 
consistent  with  my  opinion,  that  Christ  was 
not  In  existence  eighteen  hundred  years  ago/ 
Frend, 
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calowv  or  miwtrj.  I  »b  a  fiim  believer  in 
the  tnkta  revenled  bj  God,  but  I  usurp  no 
autbodiy  over  another  man^s  conscience. 
Our  Lord  and  Saviour  Jesus  Christ  is  the  head 
of  mj  secty  he  \us  laid  down  the  rules  of  its 
fiuth  and  di:9ciphne.  No  one  can  encroach  on 
his  suElhoritj  His  disciples  are  to  bo  found 
in  all  nations  and  couotries,  of  every  age^ 
langoa^  and  colour.  They  may  meet  in 
Tgiaces  appropriated  for  piibJic  worship,  or  the^ 
present  themselves  in  private  only  before  their 
God  ubA  fiuher,  the  God  and  father  of  their 
Saviour:  but,  wherever  they  are,  they  cannot 
persecute  for  opinion,  they  cannot  treat  their 
neighbour  injuriously  for  any  religious  per- 
suasion, they  are  connected  togetner  solely 
by  the  ties  of  universal  love. 

Since  my  religious  opinions  have  been  so 
much  misrepresented,  it  is  not  surprising 
that  equal  attempts  have  been  made  to  hold 
me  up,  on  account  of  my  political  principles, 
as  an  enemy  to  my  country.  Sir,  I  nave  been 
ranked  among  that  visionary  herd  to  which 
it  has  lately  been  the  custom  tg  afi&x  the  name 
of  republicans  and  levellers.  Is  it  possible, 
Sir,  to  conceive,  that  a  person  educated  as  I 
^ve  been,  should  entertain  levelling  prin- 
ciples? Is  it  likely  that  one  who  is  accustomed 
to  spend  his  life  in  study,  and  who,  if  such 
principles  prevailed,  would  have  no  possible 
means  of  obtaining  a  subsistence,  is  it  likely. 
Sir,  that  he  should  rank  himself  among  level* 
lers?  The  supfjosition  is  absurd  and  ridi- 
culous. There  is  not^  I  am  convinced,  one 
man  in  this  assembly,  nay,  I  will  ^o  still  far- 
ther, I  do  not  believe  that  there  is  one  man 
in  this  island,  who  ever  dreamed  of  such  a 
principle.  My  opinion  on  this  subject  is  the 
same  with  that  otthe  bishop  of  Llandaff,  the 
principal  of  the  man  who  stamds  forward 
nere  as  promoter  in  this  nefarious  cause.  The 
bishop  has  explained  what  some  men  call  the 
levellmz  principle,  or  the  principle  of  equa- 
lity, to  be  that  which  every  Englishman  takes 
a  pride  in  maintaining — an  equality  of  rights. 
That  the  rich  shall  not  oppress  the  poor,  nor 
the  poor  riotously  attack  the  rich,  that  they 
shall  be  all  equal  in  our  courts  of  judicature,, 
these  are  the  true  principles  of  equality.  Or, 
I  may  explain  myself  still  farther  by  what 
takes  place  among  ourselves.  We  all  come 
from  our  respective  schools  with  different 
qualifications  indeed,  but  in  the  eyes  of  the 
university  we  are  considered  as  equals.  We 
are  employed  in  various  exercises,  we  have 
Opportunities  equally  given  to  us  all  of  distin- 
guishing ourselves,  and  when  the  inequality 
Ukes  place,  it  is,  or  ought  to  be,  from  merit 
alone,  the  reward  of  the  industrious  use  of 
our  talents  and  our  time. 

Sir,  the  idea  of  an  Englishman  entertaining 
the  levelling  principle,  is  absurd,  and  is  coun* 
tenanced  only  by  tho!»e  associations,  which 
endeavour  to  set  us  at  variance  with  each 
other :  and  the  term  republican  is  employed 
for  the  same  odious  purpose.  I  have  read 
fliuchj  Sir,  on  the  subject  of  government^  and 
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by  spending  the  greater  part  df  three  years 
in  different  tours  on  the  continent,  have  had 
frequent  opportunities  of  comparing  with  our 
own  the  various  forms  whici)  prevail  abroad^ 
and  I  maintain  that,  excepting  the  small  de- 
mocratical  cantons  of  Switzerland,  we  have 
the  greatest  claim  to  the  title  of  republicans 
of  any  nation  in  Europe.  If  to  be  an  advo- 
cate for  the  just  rights  of  the  people,  if  to 
conceive  that  Uberty  depends  on  the  people 
declaring  their  sentiments  by  representatives 
in  parliament^  if  to  contend  strenuously  for 
the  independence  of  the  House  of  Coounona 
on  every  person  except  the  people,  if  to  wish 
for  a  bietter  representation  of  the  people,  if 
these.  Sir,  are  the  sentiments  which  will  en-» 
title  men  exclusively  to  the  name  of  repub- 
hcans,  I  acknowledge,  that  I  am  a  repubhcan. 
I  exult  in  the  privilege  of  my  birth-nght,  and 
being  an  Enghshman,  I  rejoice  that  I  also  ank 
a  republican.  And  is  there,  Sir,  a  man  in 
this  assembly,  b  there  an  Englishman,  who 
does  not  maintain  the  same  sentiments  ?  By 
asserting  our  privileges,  which  set  us  far  Im- 
yond  the  other  nations,  it  does  not  follow  by 
any  means,  that  we  would  usurp  the  prero- 
gatives of  the  first  magistrate,  or  encroach  on 
the  rights  of  the  lords  of  parliament. 

But,  Sir,  I  am  accused  of  a  still  neater 
crime,  I  rejoiced  at  the  succe^  of  the  Frendx 
revolution.  Yes,  Sir,  I  did  rejoice  at  the  suc- 
cess of  the  French  revolution,  and  is  ther& 
an  EngUshman,  who  did  not  exult  on  this 
occasion  ?  At  what  period  did  I  rejoice  ?  was 
it  not  at  the  time  when  every  good  man  re« 
joiced  with  me,  when  tyranny  received  a  fatal 
blow,  when  despotism  was  overthrown  by  the 
united  efforts  of  all  orders  of  men  in  an  ex- 
tensive empire  ?  Was  it  not.  Sir,  at  the  time 
when  that  norrid  dungeon  was  destroyed,  in 
which  had  baen  tormented  so  many  wretched 
victims  of  caprice  and  effeminate  cruelty  f 
Was  it  a  crim<^  Sir,  to  reioice,  when  the  whole 
nation  was  of  one  mina,  and  this  university 
thought  it  a  duty  to  impress  the  sentiment  on 
our  youn^  men,  by  giving  them  as  a  proper 
subject  for  their  talents,  the  taking  of  the 
Bastile  ?  It  was  glorious  in  the  univcr^ty  to 
unite  with  the  general  voice,  and  in  the  most 
public  manner  to  express  its  indignation  at  ty- 
rants and  tyranny.  I  did.  Sir,  r^oice  at  the 
success  of  the  French  revolution :  but  does  it 
follow,  that  I  was  pleased  with  the  scenes 
which  succeeded,  that  I  now  look  with  joy 
and  not  with  horror  on  the  dreadful  outraees 
to  which  that  country  has  been  exposed?  Ine 
massacres  and  bloodshed,  disgracing  so  noble 
a  cause,  have  pained  every  lover  of  freedom ; 
and,  viewinc  the  conflicts  of  the  most  horrid 
passions  of  Uie  human  mind,  we  have  been 
left  in  a  wretched  state  of  suspense,  and  not 
having  sufficient  grounds  for  uniting  fully  ia 
our  wishes  for  the  success  of  any  party,  we 
have  conceived,  that  silence  on  French  affiura^ 
is  most  advisable. 

If  to  exult  at  the  approach  of  freedom  to  % 
great  and  powerful  nation  was  a  crime^  with. 
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which  you  are  the  author,  intituled,  "  Peace 
and  Union  recommended  to  the  associated 
Bodies  of  Remihlicans  and  Anti-Republicans: 
by  William  Frend,  M.  A.  fellow  of  Jesus  Col- 
lege, Cambridge.  Printed  for  the  Author,  by 
P.  C.  Croft,  St.  Ives,  1793;"  which  said  book 
or  pamphlet  is  annexed  to  these  presents,  and 
praved  to  be  admitted  as  if  inserted  herein : 
ana  we  article  and  object  as  above.] 

Sir,  I  am  accused  in  this  article  not  only  of 
publishing  a  book,  but  of  publishing  a  scan- 
dalous book :  and  here  I  cannot  help  ad* 
miring  with  what  modesty  and  address  the 
promoter  in  summing  up  the  evidence  against 
me  requested  that,  as  on  his  part  all  persona- 
lities  should  be  avoided,  the  same  might  be 
supposed  to  belassociaied  in  this  transaction, '  required  on  the  part  of  the  defendant.  Well 
I  ao  not  believe  that  any  one  of  them  was  1  might  he  be  anxious  to  preclude  me  from  all 
ever  engaged  in  such  a  correspondence.  Not,  personsdiUes  in  my  reply.  Satisfied  with  the 
Sir,  that  I  think  there  was  anv  disgrace  in  abuse  which  he  and  his  adherents  had  before 
oorresponding  with  the  national  convention,  '  so  liberallv  bestowed,  he  might  well  be  con- 
but  so  obscure  an  individual  as  myself  could  ,  tent  to  refrain  from  further  personaUty,  pro^ 
laj  no  claim  to  the  notice  of  that  assembly,  vided  I  might  be  withheld  from  expressing 
If  I  could  have  suggested  any  thing  to  pro-  i  my  just  sensibility  and  resentment.  Doubt- 
mote  the  welfare  ot  that  assembly  and  the  '  less  he  had  a  risht  to  make  this  request,  as 


what  eagerness  was  the  news  circulated,  that 
to  make  up  the  measure  of  my  iniquities,  I 
corresponded  widi  the  national  convention  ! 
In  kymg  this  to  my  cliarge,  they  did  me  the 
bonour  of  uniting  me  with  four  gentlemen  of 
the  roost  respectable  character  in  this  uni- 
versity, and  as  I  am  convinced  that  they 
would  do  nothing  unworthy  of  the  character  of 
Englishmen  and  academics,  the  accusation, 
though  intended  to  brine  on  me  as  much 

Ebhc  obloquy  as  possible,  was  rendered  of 
e  effect  As  to  myself  Sir,  I  here  declare 
that  neither  directly  nor  indirectly  did  I  ever 
correspond  with  the  national  convention,  and 
I  make  no  scruple  of  sayine,  that  with  re- 
spect to  the  gentlemen,  with  whom  I  was 


nation  which  it  represented,  I  should  cer-  I  there  is  no  personality  in  declaring  a  member 
tainly  have  taken  pleasure  in  doing  it.  They  ^  of  the  senate  the  author  of  a  scandalous  book ! 
-were  our  friends,  there  was  no  war  declared    It  is  not  at  all  personal  to  assert  that  Ml*. 


between  the  two  nations,  they  deserved  our 
finendship,  for  they  had  broken  the  bands  of 
slavery,  and  aspired  to  the  honours,  of  firee- 
dom. 

Having  thus  endeavoured,  by  an  explicit 
declaration  of  my  sentiments,  to  remove  the 
cahunnies  which  have  been  so  industriously 
circulated  respecting  my  religious  and  poli- 
tical principles,  I  come  now  to  the  more  im- 
mediate object  of  m]f  defence.  I  am  accused 
of  publishing  a  certain  book^  and,  by  that  pub- 
lication, of  impugning  religion  as  established 
5  public  authority,  and  by  such  impugning, 
violating  the  laws  and  statutes  of  the  uni- 
versity. My  discourse  is  naturally  divided 
into  three  heads.  The  second  is  branched 
out  into  four  articles.  In  one,  I  am  charged 
-with  defamine  the  litui^;  in  the  second 
with  caUlng  uie  worship  of  tiie  Church  of 
Eo^nd  idolatrous ;  in  tne  third,  with  assert- 
ing that  all  ecclesiastical  courts,  ranks,  and 
titles,  are  repugnant  to  the  spirit  of  Christian 
nil^;  and  in  the  fourth,  with  profaning  and 
reviling  the  most  sacred  offices  of  the  church. 
Under  the  third  head  are  mentioned  two  laws 
which  I  am  supposed  to  have  violated,  the 
one  a  statute  ue  Concionibus,  the  other  a 
Oxace' passed  in  the  year  1603.  Of  all  these 
I  shall  treat  in  their  order,  and  for  that  pur- 
pose I  request  that  the  second  article  in  the 
charges  delivered  to  me  may  now  be  read  by 
the  officer  of  the  court. 

[[Here  the  second  article  was  read. 


Snd.  Also,  We  article  and  object  to  you 
the  aforesaid  William  Frend,  That  in  the 
present  year  of  our  Lord  1793,  you  did  pub- 
lish, and  cause  to  be  dispersed  within  this 
imiversity,  a  scandalous  book  or  pamphlet,  of 
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I  Frend  is  unfit  to  breathe  the  air  of  this  place  I 
It  is  by  no  means  personal  to  endeavour  to 
deprive  him  of  his  decrees,  and  to  expel 
him  from  the  university  l  Had^  I  indeed,  Sir, 
taken  notice  of  a  late  publication  of  the 
learned  promoter,  had  I  asserted  that  the 
work,  which  he  has  given  to  the  public  under 
the  sanction  of  the  university,  is  a  diszraco 
to  a  man  of  letters,  that  afler  all  the  l£U>our 
bestowed  on  it  it  abounded  with  so  many  and 
such  gross  blunders,  as  instead  of  a^ac  simile 
it  was  more  properly  speaking  a  Jac  contra' 
ritiffv,  that  his  prolegomena  were  filled  with 
quaint  allusions  and  inaccuracies  of  expres- 
sion, at  which  a  boy  in  the  lowest  forms  would 
blush;  had  I  asserted  such  things  of  the 
learned  doctor,  I  should  have  been  called  a 
dealer  in  personalities;  but,  when  he  accuses 
me  of  writing  a  scandalous  book,  then.  Sir,  it 
ceases  to  be  personality  ! 

Let  him  not  then  esteem  me  personal.  I 
will  not  charge  him  with  reading  scandalous 
books,  I  will  not  accuse  him  of  vitiating  his 
taste  by  the  perusal  of  those  vile  and  profane 
authors  of  antiquity,  which  to  our  shame  many 
of  us  still  keep  in  our  studies.  This  would  be 
scandalous  indeed.  The  learned  doctor  is 
better  engaged  tiian  in  commenting  on  a 
Cicero  or  a  Demosthenes :  with  these  profane 
authors  he  has  long  ceased  to  have  any  com-* 
munication:  his  style  is  formed  on  much 
better  models,  and  we  cannot  but  admire  the ' 
streams  of  eloquence  which  he  has  derived 
from  the  enchanting  remains  of  a  Sanctus 
Pachomius,  Theodorus  Beza,  and  Sanctus' 
Bemardinus. 

Though,  Sir,  I  disdain,  every  species  of  per-* 
sonality  against  this  promoter,   I  must  be 
allowed  to  say  that  his  charge  is  fiilse.    Tb«* 
I    2  P 
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book  intituled, "  Peace  and  Union,**  is  not  a 
scandalous  book;  it  is  not  deemed  a  scandalous 
book  b^  some  of  the  mobt  respectable  mem- 
bers of  the  Houses  of  Lords  ana  Commons ;  it 
is  not  esteemed  a  scandalous  book  by  several 
▼ery  distinguished  characters  in  the  literary 
vorld ;  and  in  the  judgment  of  many  persons 
among  us  eminent  for  their  learning  and  abi- 
lities, this  work  so  far  from  being  deemed 
scandalous,  is  thought  to  contain  a  variety  of 
topics  of  the  utmost  importance  to  the  state, 
and  deserving  the  attention  of  every  lover  of 
bis  country.  With  ail  these  I  most  cordially 
unite  in  wishing,  that  instead  of  blackening 
sind  defaming  the  character  of  the  writer,  the 
promoter  and  his  twenty-seven  had  the  can- 
4pur  and  ability  to  answer  the  publication. 

But  whether  the  work  is  scandalous  or  not, 
let  us  consider,  what  proofs  are  brought  by  the 
promoter  that  I  am  the  author  of  it.  AAer 
sp  many  days  employed  by  him  in  endeavour- 
\^g  to  prove  this  point,  it  would  be  a  very  bad 
compliment  to  pass  over  without  some  notice^ 
the  labour  in  which  he  has  so  strenuously 
^erted  himself.  On  this  account  it  will  bie 
necessary  to  make  some,  previous  remarks  on 
the  proofs  of  author sliip  in  general,  from 
wbicn  we  shall  easily  perceive  with  what 
sii^llow  proofs  ^e  inquisitorifl^l  spirit  is  con- 
tented, when  the  ruin  of  an  individual  is  the 
only  point  to  which  its  zeal  and  malice  arc 
cGrected. 

'.  There  are  two  ways  of  discovering  the 
author  of  any  work,  wbic^  may  be  called  the 
external  and  internal  marks  of  authorship, 
^nic  external  depend  on  two  things,,  either  on 
tbe  author  himself,  or  persons,  who  have  had 
the  means  of  being  acquainted  with  the  au- 
tbor's  proceedings.  Should  a  person  declare 
himseu  to  be  the  author  of  a  given  work, 
t(iough  this  is  not  in  itself  an  absolute  prooj^ 
it  is  sufficient  to  s^ubject  him  to  the  praise  or 
censure  which  would  have  been  bestowed  on 
the  author.  If  the  author  does  not  choose  to 
avow  himself,  before  those,  who  might  be 
siipposed  entitle  to  question  him  on  the 
sunject,  and  it  is  asserted  tliat  he  has  else- 
where made  this  discovei^,  we  must  be  parti- 
cularly careful  what  credit  we  give  to  the  tes- 
tonony  of  the  wfinesses,  who  come  forward 
on  such  an  occasion.  We  must  examine  their 
characters,  whether  they  are  friends  or  ene- 
mies, whether  they  are  likely  to  speak  the 
truth  fairly  and  openly,  or  whether  the  zeal 
of  religion  might  not  induce  them  to  hazard 
a  pious  fraud  by  way  of  getting  rid  of  a  dan- 
gerous opponent  to  their  fantastic  theories. 
SeMdes,  we  must  consider,  whether  they  are 
competent  to  give  a  legitimate  proof:  if  they 
can  neither  write  nor  read,  it  will  avail  but 
little,  that  they  heard  a  person  call  himself 
the  writer  of  a  given  work,  as  the  work  before 
the  court  may  oe  of  a  different  nature  and 
tendency  from  that,  whose  title  only  was 
mentionied  in  their  healing. 

^  The  internal  marks  orauthorship  are  va- 
rious.   Xtia  unnecessai;  before  this  touned 


audien<»  to*  investigate  the  meftbocb,  by  wbkfai 
many  of  us,  from  living  perused  the  writings 
or  heard  the  discourses  of  any  one,  can  pro* 
nounce  with  ease,  whether  a  work  in  question 
belongs  to  him  or  not  They  can  point  out 
the  beauties  or  the  deficiencies  of  his  style,  bift 
plan,  bis  language.  They  can  say  at  once, 
such  a  sentence  was  certainly  the  elision  of 
thb  writer's  zeal,  or,  again,  none  but  that 
doctor  could  have  possibly  indited  this  Para- 
graph. For  instance,  who,  that  has  veaa  the 
prefaces  of  the  learned  promoter,  orhas  beaid 
his  distinguished  eloquence  in  the  divinity 
schools,  can  doubt  that  he  is  the  author  of  tb« 
late  prolegomena?  Could  Cicero  or  Uvy  have 
written  in  such  a  manner,  could  thev  have 
ventured  on  such  flights  of  &nc^,  could  th^y 
have  raised  themselves  to  surprise  the  mind 
with  such  b^utifioi  changes  of  cases  and 
those  noble  deviations  in  the  moods  of  verbs) 
Are  not  their  metaphors  feeble  when  oom- 
pared  with  those  used  by  our  sub-psofeasovi 
Where  sliall  we  find  such  latinity,  wberesbdtt 
we  meet  witli  such  beautiful  specimens  of 

quotation  ?* 

No  one,  who  has  the  least  pretensioas  to 
critical  acumen,  would,  on  balancing  all  these 
circumstances,  doubt  that  Dx.  Kinlmg^  as  his 
signature  declares,  is  and  could  alone  be  the 
author  of  his  prolegomena.  The  work  itself 
also  carries  internal  marks  of  the  editor.  The 
perfect  resemblance  it  bears  to  the  original, 
having  no  other  difference  than  that  in  seveial 
places  the  type  is  turned  topsy  (prvy,  con. 
vinces  us  that  no  one  but  the  promoter  haa 
any  claim  to  the  merit  of  having  corrected 
the  press. 

But,  Sir,  strong  as  these  internal  marks  ar^ 
and  stronger  perhaps  cannot  be  brougjht,  t 
must  contend  that  they  can  be  of  no  weight 
in  a  court  of  justice.  It  will  not  saSace  to 
say,  the  style  is  the  same,  the  language  is  the 
same,  the  errors  are  exactly  such  as  might  be 
expected  from  this  author;  still  no  upright 
judge  would  be  contented.  The  style  and 
language  may  be  imitated ;  there  have  been 
frauds  even  in  the  literary  world,  and  nothing 
but  external  proof  can  make  an  author  ame* 
nable  to  a  coivt  of  justice  for  any  publication. 
Hence  in  the  present  case,  when  the  promoter 
wanted  to  prove  the  pamphlet  mtituled* 
''  Peace  and  Union,"  to  be  mine,  from  a  fiuicsed' 
resemblance  between  certain  passages  in  it,  and 
others  in  a  pamphlet  written  four  years  ago^ 
the  court  very  properly  rejected  the  attempt. 

Many  external  marks  are  not  availwle. 
Neither  the  title-page,  nor  public  estimation,' 
nor  wriung,  nor  i&  delivery  of  books  ar^ 
separately  or  in  corgunction,  suffident  proou 
ofauthorship. 

First,  with  respect  to  title  pages,  I  shaD|» 
Sir,  bring  two  proofs,  which  I  nave  no  doubt 
will  convince  every  unprejudiced  mind,  that 

*  See  the  learned  promoter's  pre&ee  I0 
what  he  calls  a/ac  tktdU  of  the  Codex  Unk^ 
dori  Bezs  Cantabrigien8b.-^i>auf • 
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my  Oj^on  is  well  founded.  The  one  shall 
be  talten  from  the- university  of  Oxford,  the 
other  from  our  own.  We  have  all  of  us  heard 
the  fame  of  a  celebrated  professor  of  oriental 
literature  iii  the  universi^  of  Oxford.  Some 
time  ago  he  published  under  his  own  name  a 
▼okime  of  sermons,  which  he  had  alsO 
pvetffched  In  the  university  church.  They 
were  sdmired  by  every  body,  were  held  up  as 
models  of  composition,  as  a  complete  victory 
ever  the  heretics,  particularly  those,  who  go 
by  the  name  of  Socinians.  Nothing  could  be 
wged  a^inst  them,  they  were  unanswerable, 
99  great  a  champion  as  the  oriental  profes- 
sor was  invincible.  So  much  and  so  univer- 
fiftlly  were  they  esteemed,  that  a  late  lord- 
^aiicellor,  well  known  for  his  love  of  pure 
religion  and  his  regard  for  the  interests  of  the 
dkurchy  felt  himself  called  upon  to  reward 
sofeh  singular  merit,  and  actually  bestowed 
4)n  the  person  whose  name  thev  bore  a  hand- 
some piece  of  preferment.  Who  could  then, 
Sir,  entertain  the  least  doubt  of  ascribing  in- 
finite merit  to  this  learned  writer?  Wm)  at 
first  supposed  that  this  great  man  could  get 
ttp  and  preach  before  the  university  sermons 
not  his  own  ?  The  supposition  would  have 
been  treated  with  contempt,  if  a  concurrence 
of  circumstances  had  not  justified  it,  and  the 
-#otld  is  now  in  possession  of  the  proof,  that 
these  noted  sermons  owe  thetr  celebrity  to 
the  united  efforts  of  a  once  eminent  dissent- 
ing minister  and  a  doctor  of  distinguished 
iberit  of  oiir  own  university.* 

A  book  lately  appeared  among  us  under 
tbe  title  of  Codex  Theodori  Bczeb  Cantabri- 
^ensis  Now,  Sir,  not  venturing  to  trust  to 
Sly  own  interpretation  of  these  words,  T  con- 
Aiited  a  learned  friend,  who  declared  it  could 
mean  only  the  codex  oi  Theodore  Beza.  a 
Cambndge  man.  Was  Beza  then  the  autnor 
of  this  work,  or  was  he  not  ?  Did  he  write 
it  ?  Did  he  compose  it  ?  Did  he  publish  it .'' 
No  such  thing.  He  wished,  that  it  might 
fiot  be  published.  So  far  from  his  writing  or 
cotjnposmg  of  it,  it  appears  to  be  a  transcript 
of  the  four  gospels  and  the  acts  of  the  apos- 
tesy which  he  purloined  from  a  monastery  in 
the  course  of  the  civil  wars  of  France,  and 
either  not  liking  the  various  readings  con- 
tuitied  in  it^  or  fearing  that  it  might  be 
daimed  hj  its  proper  owners,  he  made  a 
fi!^^eiait  of  it  to  the  university,  to  be  edited  in 
s  Ailxire  age  by  some  promoter,  though  not  so 
Ifaarned,  yet  as  bigotted  and  bloody-minded  as 
himself,  who  should  make  the  great  discovery, 
thst  Beza  was  a  Cambridge  man. 

Thus,  if  title  pages  are  to  be  taken  as 
proofs  of  authorship,  we  may  attribute  to  the 
critotal  professor  of  Oxford  a  variety  of 
crrcvsy  wnich  arose  solely  from  his  friends 


•  Mr.  Badcock  and  Dr.  Parr.— See  White's' 
tfenhoBS  for  the  Bampton  lectin-e,  and  the 
controversy  on  them,  in  pamphlets  by  Dr. 
Gabiie),  Dr,  Farr,  and  Dr.  White.^  Frcnd, 


being  imacquainted  Vith  the  writings  of 
Mohammed  and  his  best  commentators,  or 
celebrate  him  for  the  splendour  of  a  diction 
which  is  not  to  be  expected  from  one  of  his 
indefatigable  industry,  in  discovering  the 
roots  of  words  and  exploring  the  sources  of 
Egyptian  literature.  The  latmity  also  of  tlie 
learned  promoter  might  not  only  tend  to 
persuade  us,  that  Beza  is  a  Cambridge  man. 
but  fix  on  him  the  stain  of  various  heretical 
opinions,  to  which  his  Codex  is  supposied  to 
give  a  sanction,  and  make  him  liable  to  a 
summons  into  the  vice-chancellor's  court. 

Public  estimation  is  also  no  proof  of  au- 
thorship. We  have  all  of  us  either  seen  or 
heard  a  variety  of  epigrams,  circulated  not 
many  years  ago,  flill  of  reflections  and  scur- 
rilous remarks  on  the  heads  of  colleges,  and 
men  high  in  rank  and  ofHce  among  us.  For 
some  time  it  was  tne  fiishion  to  ascribe  them 
to  one  of  our  most  celebrated  mathemati- 
cians. They  went  under  his  name.  Ever^ 
one  pronounced  them  in  common  conversa- 
tion to  be  his-  and  if  he  had  not  expressly 
contradicted  the  report  by  openly  disclaiming 
them,  his  fame  might  have  gone  down  to  the 
latest  posterity  rather  as  a  satirist  than  a 
mathematician.  Thus  would  our  first  cha- 
racter for  eloquence  have  been  deprived  of  an 
honour  which  is  due  to  him  alone,  and  which 
it  is  to  be  hoped,  he  will  enjoy  henceforward 
unrivalled  and  without  dispute. 

The  hand -writing  of  a  petson  is  still  less  a 
proof  of  authorship,  as  we  all  know  how 
easily  it  may  be  forged,  and  a  person  must 
have  attained  either  great  sagacity  in  the  art 
of  distinguishing  hands,  or  great  powers  o^ 
swearing,  before  he  can  ascribe  a  writing  to 
any  individual.  Besides,  should  the  writing 
be  proved  to  be  that  of  any  person,  it  does 
not  follow  that  he  is  the  author  of  the  com- 
position, he  may  have  been  only  a  copyist 

I  neea  not  dwell  a  moment  on  the  absur« 
dity  of  supposing,  that  the  delivery  of  books 
can  prove  authorship,  as  in  that  case  we  shall 
convert  all  our  booksellers  into  authors,  or 
at  least  make  the  deliverers  of  any  work  into 
the  seller's  hands  members  of  the  literal^ 
republic. 

Uavins  thus.  Sir,  considered  the  general 
proofs  of  authorship,'  let  us  now  examine 
those  which  the  promoter  has  brought  in 
favour  of  his  assertion  These  are  of  two  sorts 
either  by  evidence,  or  by  writing.  By  the 
evidence  of  booksellers  and  their  servants, 
a  printer  of  a  public  paper,  and  certain  gen- 
tlemen of  the  university.  On  the  evidence 
f'ven  by  the  tradesmen  and  their  servants 
have  not  a  single  reflection  to  make. 
Having  no  sinister  views,  nor  any  other 
object  than  a  plain  statement  of  facts,  thejf 
to  id  what  thev  knew  with  a  plainness  and 
integrity  which  must  do  them  credit  in  the 
opinion  of  all  who  heard  them.  But  to  what 
did  all  their  evidence  amount  ?  The  book- 
sellers and  their  servants  relate  that  they  re- 
ceived the  pamphlet  inUtuled|  Peace  aaa 
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Union,  either  from  BowtelPs  boy  or  from  hb 
house,  except  that  one  declares  that  he  re- 
ceived twenty  copies  from  myself  at  my  own 
room.  The  copies  at  Bowtell's  appear  to 
have  been  brought  by  the  St.  Ives  carrier, 
and  Mr.  Frend  b  said  to  have  ordered  cer- 
tain packets  to  be  sent  to  the  booksellers  and 
to  his  friends  in  the  universitv.  The  printer 
declares,  that  he  received  the  copy  of  an 
advertisement  from  Mr.  Marsh,  to  be  in* 
serted  in  his  paper,  as  also  an  order  from  Mr. 
Frend  in  person  to  repeat  the  advertisement, 
and  afterwards  a  note  from  him  stating  the 

Erice  of  the  pamphlet.  Being  asked  whether 
e  could  swear  to  my  hand-writing,  he  said 
all  that  an  honest  man  could  on  such  an  oc- 
casion. He  was  too  well  acquainted  with  the 
nature  of  an  oath,  and  the  mistakes  which  a 
man  even  in  his  profession  might  make,  to 
Bwear  positively  to  the  hand-wnting  of  any 

Serson.  Yet,  Sir,  I  may  venture  to  say  that 
e  has  seen  me  write  oiiener  and  seen  more 
of  my  hand-writing  than  any  person  in  this 
audience,  but  he  would  give  his  conjectures 
only,  and  could  not  be  brought  by  anv  means 
to  make  those  round  assertions,  which  we 
heard  with  astonishment  from  a  quarter, 
whence  they  were  least  to  be  expected.* 

Mr.  Lloyd's  evidence,  Sir,  is  too  curious  to 
be  passed  over  in  silence.  He  appeared  in 
court,  as  it  should  seem,  in  a  mode  prescribed 
by  the  promoter  with  a  book  in  his  hand. 
]^nter  Mr.  Lloyd.  Pray  what  have  you  in 
your  hand,  says  the  promoter?  A  book. 
What  book  is  it  i  Peace  and  Union.    Where 


unbiassed  witness,  who  being  questioned 
concerning  some  transactions  at  the  vice- 
chancellors  lodge,  declared  that  he  did  not 
come  prepared  to  answer  such  questions. 

The  evidence  from  writing  is  chiefly  con- 
fined to  certain  letters  said  to  have  passed  be- 
tween Mr.  Watson  and  myself.  The  letters 
are  produced  in  court,  and  to  prove  them  mine, 
step  forward  Mr.  Kilvington  and  Mr* 
Plampin, 


■  ■■      ■■ '    Arcades  ambo 

£t  jurare  pares,  et  respondere  paraU. 

They  look  on  the  notes,  they  are  asked  whose 
hand-writing  it  is.  For  the  first  note,  Mr. 
Frend  is  the  reply :  for  the  second  and  third 
Mr.  Flam  pin  is  not  quite  so  positive.  To  this 
proof,  that  I  wrote  the  notes,  is  added  pre- 
sumptive evidence  from  a  conversation,  which 
t  had  with  Mr.  Watson  on  the  subject  of 
the  price  of  spinning  wool,  which  happened 
then  to  engage  the  attention  of  tlie  univer- 
sity; and  as  I  carried  with  me  sufficient 
proofs  that  Mr.  Watson's  statement  was 
wrong,  I  must  necessarily  have  been  the 
writer  of  tlie  notes.    There  is,  however,  a 

♦  See  Mr.  Kilvlngton's  evidence^— JPrcndL 


better  proof  remaining.  Mr.  Watson  sent  a 
servant  once  with  a  note  to  me,  on  the 
receipt  of  which,  I  said,  it  roquiied  no  an- 
swer. 

In  this  account  of  the  evidence,  I  have 
been  in  danger,  I  perceive,  of  omitting  a  very 
important  one,  though  for  what  purpose  he 
was  brought  here,  neither  the  Court  nor  my- 
self can  possibly  devise.  Dr.  Dickens  is  a 
clergyman  well  known  in  Huntingdonshire, 
and,  with  the  singularitv  and  vivad^  of  his 
conversation,  many  gentlemen  in  this  univer- 
sity have  been  frequently  entertained:  he 
writes  sermons,  wnich  nobody  reads,  and 
generally  sends  me,  and  many  others  of  his 
acquaintance,  a  copy  of  his  miblications. 
Considering  him  as  a  harmless  old  man,  who 
had  not  forgotten  the  few  scraps  of  Latin 
which  he  leiuned  at  school,!  have  sometimes 
visited  him,  when  in  his  neighbourhood,  and 
he  occasionally  indulges  me  with  a  sight  of 
his  sermons  m  manuscript.  In  return,  he 
might  be  thought  to  have  a  claim  on  me  Ibr 
a  copy  of  my  publications ;  but  he  is  brou^t 
here  to  relate  a  circumstance,  which  takmg 
plare  in  Huntingdonshire,  cannot  be  made  an 
object  of  inquiry  in  this  court.  The  fact  is 
simply  this :  he  met  me  one  day  in  the  house 
of  a  stationer  at  St.  Ives,  where  I  frequently, 
as  is  usual  to  persons  in  the  neighbourhood 
of  a  market  town,  go  to  execute  any  little 
commission,  to  read  my  letters,  or  the  pi^Mr, 
or^  if  occasion  requires,  to  write  letters.  Dr« 
Dickens  found  me  writing  some  letters,  and 
near  ine  were  some  pampmets,  one  of  wluch  I 
told  him  I  was  going  to  send  to  an  old  friend 
of  his.  He  took  up  a  pamphlet,  and  said,  be 
must  take  it  with  him,  and  in  the  free  and 
easy  way  for  which  tins  facetious  divine  is 
noted,  he  bore  it  off,  not  only  without,  but 
actually  against  my  consent ;  and  this  book, 
thus  taken,  is  it  seems,  brought  here  to  prove 
that  it  is  a  production  of  my  own  pen. 

Such  is  the  evidence  which  the  promoter 
has  collected  from  all  quarters,  sparing 
neither  age  nor  sex,  and  on  which  he  means 
to  rest  his  position,  that  I  am  not  only  the 
publisher,  but  also  the  author,  of  the  book  in 
question. 

Unfortunately^  however,  Sir,  for  the  pn>- 
motor,  his  proots  are  inconclusive.  For  nrst, 
with  respect  to  his  witnesses — Several  of 
them  are  of  the  twenty-seven,  that  is,  of  the 
original  body  of  accusers,  and  one,  the  most 
material,  is  his  own  servant.  Besides  the 
general  objection  to  the  twenty-seven,  thfore 
IS  one  of  a  distinct  and  separate  kind,  which 
I  feel  myself  with  infinite  concern  compelled 
to  produce.  It  is  so  materially  interesting 
both  to  the  witness's  reputation,  and  my 
own,  that  I  did  not  choose  to  trust  the  espial 
nation  of  my  sentiments  on  this  head  to 
the  casual  observation  of  the  present  mo- 
ment, but  put  it  down  in  writing  and  shall 
make  no  apolo^  for  reading  i|  from  this 
paper. 
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Here  Mr.  Freod  read  the  following  paper : 

'  Mr.  Kilvington  declared,  that  ^  my  studied 
ftttentionSy  sfiown  to  him,  as  they  were,  he 
Wlieves,  to  all  those  whom  I  was  desirous  of 
proselytiDg  to  my  own  opinions,  were  such  as 
to  have  impressed,  very  deeply  on  his  mind, 
the  recollection  of  my  nand-wnting." 

The  world  will  be  at  a  loss  to  guess  how 
iar  any  attention  to  a  person  can  convey  a 
Imowledee  of  hand-writing,  unless  those  at- 
tentions had  been  signified  by  an  intercourse 
of  letters:  but  they  will  be  at  no  loss  to  dis- 
cover, that  the  proof  of  m^  hand-writing  was 
the  least  part  ol  Mr.  Kilvmgton's  desicn.  It 
was  to  gratify  his  own  malignity,  that  he 
aozed  the  opportunity  of  asserting  a  fiilse- 
hoody  which  lie  had  forgot  how  easily  I  could 
repel.  Had  I  been  permitted  to  try  his  skill 
in  the  interpretation  of  hand-writings  he  would 
^ve  been  abashed  to  see,  under  his  own 
band,  an  acknowledgment  which  totally  did 
away  the  slander  of  such  an  imputation. 
But  I  was  told,  that  to  urge  the  reading  of  his 
letters  then,  would  weaken  my  defence.  How, 
Sir,  am  I  to  defend  myself  now?  Will  this  re- 
monstrance be  entered  on  the  records?  Will 
these  letters  be  inserted  in  the  Acta  Curiae? 
No,  Sir,  there  will  still  remain  an  accusation 
without  an  answer — ^an  accusation  comnared 
with  which,  the  present  cliarge  is  absolutely 
nothing.  Sir,  how  slightly  soever  others  may 
esteem — how  slovenly  soever  others  may  dis* 
charge  the  duty  of  a  tutor  in  giving  lectures, 
in  my  idea,  it  was  one  of  the  most  sacred  de- 
posits which  could  be  confided  in  the  hands 
of  man.  To  betray  this  trust  by  prejudicing 
young  minds,  in  those  points  where  they 
otight  to  be  left  to  the  fiur  result  of  their  own 
inqubries,  would  be  base  and  treacherous :  yet 
this  is  the  treachery  with  which  I  am  charged. 
Hy  name  is  to  go  down  to  posteritv,  loaded 
with  the  in&my  of  practices  I  abhor;  and 
Horn  the  imputation  of  which  you  were  in 
Tain  soUcited  to  protect  it. 

I  do  not  mean,  in  vindicating  my  own  con- 
duct, to  retort  the  accusation  upon  another; 
but  I  mean  to  disclaim,  in  the  strongest  and 
the  most  public  manner,  in  the  ftce  of  this 
court,  and  of  God,  a  pr^tice  which  I  abhor.* 

*  The  letters  thrown  down,  were  two  re- 
ceived by  me  in  the  year  1788,  the  one  dated 
July  19th,  the  other  July  84th,  which  I  acci- 
dentally found  about  a  month  after  the  first 
meetins  of  the  twenty-seven  at  the  vice- 
chancellor's  lodge.  On  finding  that  Mr  KU- 
▼ington  had  taken  so  active  a  part  in  the 
prosecution,  I  showed  them  to  some  of  my 
friends,  as  instances  of  the  gratitude  of  the 
saints.  The  greater  part  ot  them  is  taken 
up  with  the  business  of  college  testimonials, 
and  at  the  conclusion  of  the  firet  Mr.  Kilving- 
ton's  words  are : 

^  I  shall  make  no  fiirther  apology  for  the 
trouble  I  am  now  giving  you ;  but  must  say, 
that  it  will  give  me  the  greatest  pleasure  to 


Mr.  Kilvhiglon  cannot,  I  suspect,  have  duly 
considered  the  eitent  and  import  of  the  woidk 
to  proselyte.  The  zeal  of  proselyting  is  of  a 
peculiar  nature,  appropriated  in  scripture  to  a 
particular  body  ofmen .  Ye,  says  our  Saviour, 
compass  sea  and  land  to  make  one  proselyte. 
To  whom  does  he  say  this  ? — To  voiom  but 
the  scribes  and  pharisees?  And  who  were 
they  ?  Take  a  few  traits  of  their  character, 
as  it  stands  aflerwards  maiked  in  the  language 
of  our  Savioiu*  himself.  All  their  works  they 
do  to  be  seen  of  men :  fi>r  a  pretence  they 
make  long  prayers:  they  outwardly  appear 
ri^teous  and  unto  men,  but  within  are  fiiU 
ol  hypocrisy  and  iniquity. 

I  am  well  aware  how  apt  we  are  to  apply 
ancient  descriptions  to  present  manners ;  and 
I  should  not  wonder  if  the  worid  were  ready 
to  discover  in  this  place  a  set  of  men,  to  whom 
the  Pharisaical  character  applies  at  least  as 
strongly  as  to  me :  but  let  me  caution  them 
against  rash  judgment ;  t  be  Margaret  professor 
has  amply  vindicated  the  character  of  those 
people  from  such  an  imputation.  Bigots, 
and  zealots,  says  he,  are  wonderfully  ex- 


render  you  any  services  in  my  power,  either 
in  this,  or  any  other  part  of  tne  worla  which 
I  may  chance  to  be  fixed  in. — I  am,  with  great 
respect,  dear  Sir,  your  very  faithful  and  a£fee- 
tionate  servant, 

*^  Edwakd  KiLvivoTOir,  Jun.'' 

In  the  second  letter,  he  tells  me,  after  some 
further  business  on  the  testimoniab: 

**  The  aire,  which  I  have  engaged  to  accept, 
conabts  of  two  parishes^  Knockholt  and 
Downe,  in  the  county  of  Kent.  They  are 
situated  in  a  most  delightful  part  of  the  coun- 
try, between  Bromlevand  Sevenoaks.  The 
present  incumbent  is  tne  minister  of  our  parish 
church;  and,  as  he  will  be  desirous  of  residing 
occasionally  for  a  week  or  two,  I  have  engaged 
on  those  occasions  to  officiate  for  him  in  Lon^ 
don.  The  allowance  is  to  be  fif^y  pounds  a 
year^  together  with  the  use  of  the  parsonage 
furnished  and  provided  with  attendance.  I 
am  persuaded  you  will  be  happy  to  hear  of 
my  success,  and  I  have  theretbre  given  you 
so  circumstantial  an  account. 

**  I  must  again  apologize  for  the  trouble 
which  I  am  presuming  to  give  you,  espedaUy 
as  I  can  never  hope  for  an  opportunity  of  dis- 
charging the  obligations  wnich  I  already 
labour  under. — I  am,  with  great  esteem,  dear 
Sir,  yours,  most  affectionately, 

*•  EOW.  KiLVINGTON.'' 

Now  is  it  probable,  that,  if  I  had  endea^ 
voured,  with  studied  attentions,  to  draw  off  Mr. 
Kilvington  from  the  church,  he  would  have 
given  me  so  circumstantial  an  accpunt  of  his 
entrance  into  the  office  of  minister  in  that 
church  ?  Would  he  have  been  persuaded, 
that  I  should  be  happy  to  hear  of  his  success 
init?— ireTuf. 
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ProeSedittgt  in  ikt  Cote  of 


St  in  making  isfifleU;  tfaey  nerer,  I  bdieve, 
rert  any.* 

Mr.  Frcnd  ceased  reading,  and  continued 
liis  discourse. 

1  have  said  that  many  of  the  witnesses 
Ip^erc  of  the  twentj'-scven,  and  one  is  the  pro 
moter^s  own  servant.  Now,  as  the  determi- 
nations of  the  Court  must  be  made  secundum 
jui  civile^  it  is  evident  tliat  these  witnesses 
are  inadmissible.  These  are  the  maxims  of 
the  civil  law : 

If  the  witness  has  any  interest  in  the  fact 
concerning  which  he  is  desired  to  give  evi- 
dence, he  will  be  rejected.  For  one  cannot 
be  sure  that  he  will  make  a  declaration  con- 
trary to  his  own  interest. 

KuUus  idoneus'  testis  in  re  sak  intelligitur. 

1.  10  de  testib. 

Tlie  persons  who  have  a  dependance  on  the 
J)arty,  who  would  make  use  of  their  testi- 
mony, such  as  menial  servants,  being  sus- 
pected to  favour  the  interest  of  their  muster, 
and  to  declare  only  what  he  desires,  their  evi- 
dence ought  to  be  reje<:ted. 

Idonei  non  videntur  esse  testes,  quibus  im- 
perari  potest,  ut  testes  fiant.  1.  6.  de  testib. 

Testes  cos  quos  accusator  de  domo  produxent, 
interrogari  non  ptacuit.  1.  24. 

With  these  maxims  of  the  civil  law,  th6 
Opinion  and  the  practice  of  our  courts  of  com- 
mon law  agree.  Courts  of  justice,  says  lord 
Manefield,  do  not  sit  to  weigh  what  degree 
of  temptation  the  minds  of  men  are  capable 
of  resisting,  but  to  take  care,  that  they  shall 
not^be  exposed  to  any  temptations  whatsoever. 
But  even,  if  such  evidence  as  that  of  the 
tweaty-seven,  and  the  servant  of  a  prosecutor, 
were  admissible  in  vulgar  courts,  in  this,  from 
the  rales  of  the  civil  law,  it  must  necessarily 
be  rejected. 

The  similarity  of  hand  vrritin^,  is  a  species 
of  evidence  which,  in  a  cause  ot  this  nature, 
is  equally  inadmissible.  The  memorable  and 
eteeilent  Algernon  Sidney  was  convicted  by  a 
Jefieries,  on  a  comparison  of  hands,  yet,  to 
the  honour  of  our  legislature,  his  attainder 
WM  reversed ;  and  it  is  declared  in  the  act  of 
parliament  passed  for  the  reversal,*  that  com- 
parison of  nands  is  no  evidence  of  a  man's 
hand-'writing  in  criminal  cases,  and  the  same 
doctrine  is  acknowledged  and  laid  down  in 
the  State  Trials,  and  Hawkins's  Pleas  of  the 
crown.t 

The  whole  that  has  been  brought  forward 
on  the  distribution  of  books,  falls  to  the 
ground,  from  the  single  evidence  of  Mr.  Bow- 
tell,  who  is  my  a^ent  for  the  distribution  of 
books,  and   has  informed  you,  that  he  has 

^  See  Mainwaring's  dissertation  before  his 
'  sermons  — Frend. 

*  WilliaEB  and  Blary;  c.  7.  of  the  private 
acts. 

t  Hawkins,  481. 


frequently  received  from  lx>ndon,  and  other, 
places,  parcels  of  books  of  various  authors,  to 
be  sold  or  dispersed  by  him  oA  my  accOMit. 
It  is  also  in  the  recollection  of  a  considerable 
part  of  this  audience,  that  I  have  fh^eotlf 
distributed  myself  books  in  the  university. 
During  the  agitation  of  the  questions  on  the 
stave  trade,  and  the  repeal  of  the  test  fct,  t 
distributed  a  vast  number  of  books  in  this 
place,  and  carried,  in  person,  to  every  head  of 
a  house,  a  valuable  work  of  bishop  Hoadl^ 
on  the  liberty  of  conscience.    Indeed  I  speak, 
I  think,  within  compass,  when  I  say,  that  ten 
thousand  books  of  various  sizes,  writteh  by 
various  authors,  have  been  dispersed  from* 
this  place,  either  by  myself,  or  by  Bowtell, 
under  my  direction.     The  distribution  if 
these  books,  therefore,   is  no  proof  6f  m^ 
being  the  author  of  this  work;  ior,  if  such  a 
proof  is  allowed,  on  the  same  principles  I 
lie  called  to  an  account  for  many  senti- 


may 


ments  totally  opposite  to  my  own,  advancied 
by  a  variety  of  writers 

It  would  take  up  too  much  time  to  etambM} 
seriously  the  evidence  given  by  Mr.  WatsbD, 
and  a  long  and  irrelevant  correspondent! 
about  the  price  of  spinning  wool  Well  in- 
deed. Sir,  might  you  Express  your  curiositf  ttf 
know  how  this  business  Could  possibly  ftmtt 
the  question  before  the  Court,  or  what  strange 
resemblance  the  promoter  had  fbuttd  out  1^- 
tween  wool-spinning  and  writing  a  book!- 
There  is  not  a  word  about  wool- spinning  in* 
the  pamphlet  in  question.  Mr.  WatM)h  in* 
deed  says  in  one  of  his  letters,  that  he  di6 
not  refer  to  Mr.  Frend's  publication,  and  Mr. 
Frend  replies  that  hfe  did  not  refer  to  h\H  |Hib- 
lication,  but  solely  to  an  assertion  of  Mh 
Watson  respiting  wool-spinhing  But  tltis 
was  quite  enough,  the  secret  was  now  tfut, 
Mr.  Frend  had  said  his  publicatiofo,  and  thtf 
fhmiliars,  who  were  upon  the  wateh  int  ev^iy 
incident,  seized  this  fatal  note  with  eagemeM' 
and  bore  it  off  in  triumph.  It  was  rted  at 
the  master  of  arts  coffee-hoUse,  thed  it  Si: 
John's,  irom  thence  it  travelled  to  Caitis  to 
the  sub-promoter  Mr.  Belward,*  thenteto  tii# 
promoter;  all  read,  all  reioked,  and  all  fdtii 
the  same  sagacity  concluded,  that  Mr.  Fr^d 
must  certainly  be  the  author  of  Peace  M 
Union,1>ecause  he  did  not,  he  expressly  said; 
refer  to  his  publication.  Thus  the  prothofor 
boldly  told  the  Court,  that  the  pamphlet  iH^ 
tuled  Peace  and  Union  must  be  Mr.  Freod'fljr 


itxrt' 


*  Mr.  Bel  ward  sot  up  some  ttfn^  after,  alii 
with  some  warmth  declared,  that  the  nMfif 
were  never  brought  to  hiifi.  IIow  this  gjreit 
sut^  promoter  came  to  be  overlooked  has  givW 
rise  to  various  sUsjHcions  Mr.  Frend  b^^ 
his  pardon,  for  giving  to6  haiSty  credit  to  tW 
history  in  this  respect,  and  should  be  v^ 
glad  to  absolve  Mr.  Bel  ward  from  any  olHW 
absurdity  in  the  management  of  this  esMSSf 
for  which,  as  a  sufo-promOtfer,  till  h6  vin'Si- 
cates  hiitfsMf  before  the  pcMiCy  htt  staaA'i^ 


WHMam  Fnnd,  Ckrky  AC  A. 


because  be  suppojes  that  Mr.  Watson  and 
Iftr.  Fiend  could  nol  be  talkins  of  any  other 

Ciblicalion;  whereas  it  is  weu  known,  that 
r«  Fcend  has  written  several  books^  and 
during  the  course  of  the  winter  he  has  cer- 
tainty been  engaged  and  is  now  engaged  both 
in  writine  and  publishing.  On  the  whole 
the  remark  of  the  two  countrymen  seems  to 
900  the  best  that  can  be  made  on  this  wool- 
winning  business.  Seeing  Mr.  Watson  stand- 
ing so  considerable  a  time  in  a  very  forlorn 
situation,  examined  by  the  promoter^  con- 
fronted with  other  witnesses,  questioned  bv 
the  bench,  again  examined,  again  confronted, 
reading  letters  about  wool,  and  answering  in- 
torogatories  on  the  same  subject,  alas !  poor 
eentleknan !  says  one  to  the  other,  he  is  guilty, 
oe  certainly  stole  the  wool. 

Thus,  Sir,  I  have  examined  this  voluminous 
Vody  of  evidence,  which  the  promoter  has 
lakea  such  pains  in  compiling  and  arranging, 
9Pd  with  which  he  has  fatigued  us  lor  so  many 
diajs.  Its  little  worth  is  apparent  from  the 
vemarks  akeady  made  on  it,  aud  the  promo- 
tfiS  seems  to  have  been  conscious  of  the  weak- 
ness of  his  cause,  and  desirous  that  it  mi^ht 
fidi  to  the  ground,  as  he  has  taken  a  ^p 
vbiph  renders  the  whole  of  his  proceedings 
XUiU  and  void.  Sir,  I  contend  that  the  taking 
^f  the  evidence  out  of  court,  the  giving  of  it 
to  the  person  who  is  most  materially  con- 
cenied  in  ronvertins  it  to  his  own  purpose, 
reoders  it  both  on  the  principles  of  the  civil 
law  and  the  law  of  England  incaphble  of  being 
used  by  the  judges  of  this  Court:  it  has  lost 
ita  authenticity,  it  cannot  be  considered  as 
the  same  evidence,  it  cannot  be  made  in  this 
or  any  future  court  of  review  the  foimdation 
of  a  judicial  decision. 

The  civil  law  says:  it  is  not  enoudnito 
^ve  the  declaration  of  a  witness  the  ^ect, 
which  it  ought  to  have  in  justice,  that  the 
witness  hinuelf  writes  or  causes  another  to 
ivrite  his^  evidence,  and  that  he  gives  it  (»* 
sends  it  to  the  judge,  but  it  is  necessary,  that 
]»  appear  betbre  the  judge,  and  that  the 
^idge  nimself  interrojgate  huD,  and  put  down 
lus  declaration  in  writing. 

'£he  declarations,  %,  as  veil  as  the  inter- 
n^tories  were  p|it  down  in  Writing  by  the 
fiegistrary,  and  they  have  since  been  out  of 
Gqort  for  some  days  in  the  possession  of  the 
promoter.  That  they  are  vitiated  by  such  a 
step  is  evident :  for,  how  can  the  judge  now 
know  that  the  interrogatories  and  the  answers, 
by  which  he  is  to  determine  the  cause,  are 
the  same  that  were  committed  to  writing  in 
bis  presence  i  The  common  law  of  England 
is  eaually  tender  with  respect  to  evidence, 
and  does  not  permit  a  cause  to  be  decided  bv 
a  JMry  by  any  other  evidence  than  that  which 
was  produced  before  the  Court,  and  if  there 
iathe  appearance  only  of  any  other  evidence 
beine  l|ud  before  the  jui^,  the  cause  falls 
ipio  facto  to  the  eround.'  lius  appears  clearly 
to  be  the  lawyer  England  from  the  case  of 
UetttMeand  Deaa  ((Soke'eRepi;i)rts^  IbUo  189) 


A.  D.  1799. 


[5?« 


in  which  a  jury  withdrew  out  of  Court,  and. 
after  having  called  a  witness  to  repeat  the 
evidence  delivered  in  open  court,  returned 
and  gave  their  verdict  for  the  flefendant. 
This  was  represented  to  the  judge,  and  the 
jury  in  vindication  of  themsetves  said,  thai 
the  evidence  given  to  them  privately  was  the 
same  in  efiect  as  that  given  in  open  courts 
«t  nan  alia  nee  diversa.  The  judge  however 
I  considered  this  private  examination  by  the 
jury  as  illegal,  and  set  aside  the  verdict. 

If  then  the  mer^  repetition  of  a  vivA  voce- 
evidence  in  presence  of  a  whole  jury,  who 
could  not  be  supposed  at  all  interested  in  the 
decision,  was  sufficient  to  set  aside  their  ver- 
dict, how  much  more  strongly  must  the  rule 
obtain  in  a  case,  where  the  questions  and  an- 
swers arc  distinctly  repeated  and  put  down  in 
writing,  and  the  [prosecutor  has  been  permit- 
ted to  keep  the  writing  in  his  own  possession^ 
and  to  garble  it  as  may  best  suit  his  own  cor- 
rupt purposes. 

[Here  the  Commissary  interposed  and  de- 
sired Mr.  Frend  to  understand,  that  these 
minutes  were  no  record,  they  made  no  part  of 
the  acta  curia,  Mr.  Frend  replied  that  in  his 
idea  this  made  no  difference  in  the  case,  they 
certainly  constituted  the  body  of  evidence  bv 
which  the  Court  was  to  decide.  Then  ad- 
dressing the  judge  he  continued.] 

On  Siese  grounds.  Sir,  I  contend,  tthat 
there  is  now  no  evidence  before  the  Court,^ 
and  the  judge,  who  is  bound  by  our  statutes  to 
dettrmine  s^cunelum  jus  cvcUe,  has  nothing, 
before  him,  on  which  to  ground  a  judicisd 
decision*,  therefore,  af\er  having  read  my  ob- 
jections to  several  witnesses,  I  shall  beg  leave 
to  protest  against  this  particular  informality, 
and  the  use  of  the  supposed  evidence,  return- 
ed by  the  promoter  to  the  registrary,  either  in 
this  or  ahy  other  court  of  justice. 

Here  Mr.  Frend  read  the  following  papers  ^ 

I; 

I  object  to  the  promoter's  mode  of  produc- 
ing evidence  as  unprecedented  and  unwar- 
rantable in  an^  court  of  justice. 

1.  As  the  witnesses  werejiot  only  examin- 
ed in  the  presence  and  the  hearing  of  each 
other ;  but  as  the  witnesses  were  repeatedly 
reminded  not  only  of  what  they  had  said' 
before,  but  also  of  what  the  preceding  wit- 
nesses had  testified. 

2.  As  it  was  apparent,  in  many  instances, 
and  expressly  avowed,  by  several  of  the  wit- 
nesses^ that  the  promoter  had  himself  directed 
the  evidence  which  they  were  cited  to  give, 
and  prepared  with  materials  for  his  purpose. 

3.  As  the  witnesses  were  not  allowecl  to  go 
through  their  respective  evidences  at  once, 
but  were  called  and  re-called  frequently,  in  a 
manner  totally  contrary  to  the  practice  of  all 
other  courts. 

4.  As  the  interrogatories  were  very  fre- 
quently insidious  and  leading  questions. 

6.  As  witnesses  were  personally  confronted, 
in  order  to  prove  identity/and  not  left;  as  they 
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usually  are,  to  the  casual  discovery  of  the 
jiersoiif 

II. 

.  1.  I  object  in  particular  to  the  evidence  of 
Harvev  Alger  as  inadmissible,  he  being  the 
menial  servant  of  the  promoter  of  the  cause. 
8.  I  object  to  the  evidence  of  the  Rev.  Mr. 
Lloydy  he  being  one  of  my  original  accusers 
and  directers  ot  the  prosecution,  and  having 
expressly  avowed  in  Court  a  disposition  totally 
irreconciieable  with  the  purpose  of  candid 
testimony. 

3.  I  object  to  the  evidence  of  the  Rev.  Mr. 
Kilvington,  he  being  also  an  original  accuser 
and  director,  and  having  besides  uttered,  in 
the  course  of  his  evidence,  an  irrelevant  and 
deliberate  &lsehood,  which  ought  to  invali- 
date every  other  part  of  his  testimony. 

4.  I  object  to  tne  evidence  of  the  Rev.  John 
Plampin,  and  of  Mr.  Matthew,  they  having 
also  been  original  accusers  and  directors,  ana 
having  besides  already  prejudged  the  cause 
in  my  own  college,  and  condemned  me  with- 
out giving  me  an  opportunity  of  making  my 
defence. 

Ill, 

.  I  object  to  the  validity  of  the  minutes  of 
evidence  in  the  state  in  which  they  now 
a(>pear  since  they  have  been  taken  out  of 
Court  and  put  into  the  promoter's  hands ;  and 
I  must  beg  leave  to  enter  my  protest  agsunst 
this  informality,  which  is  utterly  repugnant 
to  the  estabhshed  forms  of  law.     W.  Fbend. 

Protest  of  the  Undersigned  a^nst  the  validity 
of  the  evidence  in  this  cause. 

The  witnesses  cited  by  the  promoter  of  this 
cause  having  been  examined  in  the  Court 
upon  interrogatories  proposed  by  the  said 
promoter,  and  taken  down  in  writmg  by  the 
registrary  of  the  Court  before  they  were  put 
to  the  witnesses,  and  the  answers  of  such 
witnesses  havine  been  also  tdcen  down  by 
the  registrary,  the  evidence  of  the  several 
witnesses  so  recorded  by  the  registrary,  ought 
to  have  been  kept  in  Court  as  an  official 
minute  of  such  evidence;  but  the  origmal 
minutes  of  the  evidence,  as  taken  in  Court, 
Laving  been  delivered  out  of  the  hands  of  the 
proper  officer,  antl  put  into  the  custody  of  the 
promoter,  I  do  protest  aeainst  such  evidence, 
and  do  declare  that  it  nas  lost  its  authenti- 
city, and  cannot  be  considered  as  the  same 
evidence,  or  ever  be  made,  either  in  this  Court, 
or  any  future  court  of  review,  the  foundation 
of  a  judicial  decision.*  W.  FaEso. 

The  vice-chancellor  now  asked  the  regis- 
trary whether  the  minutes  appeared  in  any 
part  to  have  been  at  all  altered  ?  The  r^s- 
strary  answered.  No.  The  jury,  Sir,  said  Mr. 
Frend,  in  Metcalfe's  case,  declared  the  same : 

the  witness  had  not  varied  a   tittle:    the 

— — - —      ■■-  -     ^  ,  ^ ^^^^ 

*  These  papers  were  afWrwards  delivered 
into  tlie  vice-chancellor's  hands.— Ireaif. 


evidence  was  nee  alia  nee  dhena.  You 
know,  Sir,  addressing  himself  to  the  com« 
missary,  you  know  the  civil  law  better  Hhhi 
I  do.  I  submit  the  case  to  your  considers* 
tion. 

Mr.  Frend  then  de^red  the  third  article  in 
the  charge  to  be  read. 

[The  article  was  read. 

Srd.  Also,  We  article  and  object  to  you 
the  aforesaid  William  Frend,  That  in  the 
twentv-ninth  page  of  the  aforesaid  book  or 
pamphlet  you  Imve  defamed  the  public  li* 
turgy  of  the  established  church,  by  affirming 
that  *^  it  is  very  far  from  the  standard  of  pu- 
rity in  doctrine,  which  is  required  in  such 
compositions :"  and  we  article  and  object  a9 
above.1 

Sir,  1  am  char^  in  thb  article  with  de- 
faming the  public  liturgv  of  the  established 
church,  Defamine  the  iituigy !— defaming. 
Sir,  is  a  harsh  wora — a  very  harsh  word,  and 
ou^ht  to  htfve  been  well  considered  before  it 
had  been  applied  to  any  observation,  which 
.the  author  of  Peace  and  Union  makes  upon 
the  liturgy.  I  will  beg  leave  to  read  the 
passage  as  it  stands  in  the  original,  not  in  the 
garbled  and  mutilated  condition  in  which  the 
promoter  has  thought  fit  to  produce  it  ^  The 
liturgy  of  the  church  of  England  is  a  compo-^ 
sition  derived  from  the  mass-book  of  Rome, 
over  which,  if  it  has  in  some  respects  a  mani- 
fest superiority,  it  is^very  far  from  that  stan* 
dard  ot  purity  in  its  arrangement,  language, 
or  doctrine,  which  is  required  from  such  com- 
positions.'' Is  then  the  liturgy  a  divine  or 
a  human  composition  ?  If  it  is  a  divine  com- 
position, to  assert  that  it  is  the  least  removed 
from. the  standard  of  purity,  would  be  cer- 
tainly defamation ;  but  if  we  allow  it  to  be 
human,  it  certainly  cannot  be  defiunation  to 
affirm,  that  it  may,  nay,  Sir,  that  it  must  be 
imperfect.  Is  the  author  of  Peace  and  Union 
then  the  only  person  who  esteems  it  imper- 
fect ?  Is  it  not  acknowlediBed  to  be  imper- 
fect by  the  wisest  and  brightest  luminaries- 
of  the  church?  I  appeal  to  archbishop 
Sancroft,  who,  on  account  of  some  imperfec- 
tions in  the  burial  service,  declared,  toat  he 
could  not  take  upon  himself  the  cure  of  souls* 
— ^I  appeal  to  archbishop  Tillotson,  who 
wished  the  church  vrell  rid  of  the  Athanasian 
creed. — ^I  might  appeal  to  the  present  bishops 
of  London  and  £iy,  who,  with  several  of 
their  brethren,  the  most  respectable  of  the 
clergy,  had  their  meetings,  to  obtain  some  re- 
lief in  the  present  mode  of  subscribing  ti» 
the  articles  and  the  book  of  common  prayer. 
Nay,  that  it  is  not  de&mation  to  suppose  the 
liturgy  imperfect,  I  appeal  to  one  or  the  sob- 
promoters,  to  Mr.  Mamwaring,  Maigaret  pro- 
fessor of  divinity,  who,  not  many  vears  aeo, 
reprimanded  Dr.  Pearce,  then  fellow  of  St. 
Jonn's  college,  for  reading  the  Athanasiaa 
creed  in  the  chapel,  on  one  of  the  appointed 
days.* 

?  Here  Mr.  Mainwaring  got  up  in  a  gjoeaft 
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Hum  wippoitedy  Sir,  I  riymld  te  war* 
'tanted  ia  saying  that  the  author  has  ad- 
vuieed  nothing  in  the  jMtssage  quoted  but 
what  is  ftrictljr  true.  Let  any  one  examine 
"Aie  book  fbrhiniselfy  and  he  will  find  the 
best  and  finest  part  of  the  whole  sorice  not 
fset  firom  that  unperfecdon,  to  which  all  hu- 
man works  are  suDJect.  The  psalms,  as  read 
in  the  churches,  are  miserably  defective, — 
they  are  worse ;  they  contain  sentiments  to- 
tally repftt^nant  to  that  charitable  and  hu* 
snane  spirit,  which  breathes  in  every  j»ase  of 
the  gospel,  and  is  required' of  every  follower 
of  Christ.  With  what  horror  must  a  serious 
christian  revolt  from  those  dreadful  execra- 
tions^ which  whole  congregations  unite  in 
uttenng  with  their  nM>utn8,  while  the  senti- 
ment, It  is  to  be  hoped,  b  far  from  theh- 
liearts.  Let  his  wife  be  a  widow,  say  they, 
amd  his  children  fatherless:  let  the  extor- 
timier  consume  all  that  he  has:  and  in  the 
same  manner  they  go  on  with  imprecations, 
which,  if  they  are  pardonable  in  others,  are 
certainly  unbecomrag  in  the  devotion  of 
christians.  The  learned  may  satisfy  them- 
selves that  there  is  an  error  in  the  transla^ 
tion  :  I  know  it,  Sir,  the  original  conveys  no 
auch  meaning.  A  iewish  congregation  would 
Slot  think  itself  authorized  thus  to  devote  the 
most  depraved  of  their  species  to  the  extreme 
of  human  wretchedness. 

Instances  of  imperiection  might  easily  be 
enumerated,  arising  from  various  causes. 
Some  are  owing  to  &e  language  being  anti- 
eusted.     Who  would  say  now,  prevent  us, 

0  lord,  in  all  our  doings,  when  he  meant  to 
pray  for  succour  or  assistance  ?  Why  must 
the  people  in  their  addresses  to  God,  be  con- 
fined to  a  language,  which,  in  all  other  cases. 
Would  express  a  sense  totally  difierent  from 
their  mil  meaning^  It  is  to  the  use  and 
the  capacities  of  common  congregations,  that 
the  common  prayer  should  be  adapted.  Is  it 
rig^t  that  the  people  in  their  devotions 
should  be  left  to  the  alternative  of  praying 
for  they  know  not  what,  or  of  findmg  out 
their  own  .meaning  by  canons  of  criticism,  or 
ancient  glossaries  ? 

To  many  similar  defects  in  language^  we 

passion,  and  declared  that  it  \eas  an  absolute 
folsehood ;  that  he  did  no  such  thing.  Mr. 
Fiend  turned  to  the  vice-chancellor,  and 
offered  to  prove  it,  but  was  desired  to  go  on. 
Mr.  Frend  nas  been  since  informed,  that  he 
called  Dr.  Pearce,  master,  instead  of  fellow, 
and  it  is  supposed,  the  sub-promoter  took 
advantage  of  tnis  mistake.  But  be  this  as  it 
may,  Mr.  Frend  can  produce  one  of  the  most 
respectable  members  of  the  university,  to  at- 
test, that  Dr.  Pearce  related  this  history  to 
Imn.  Whether  Dr.  Pearce  the  master  of 
Jesiis  college,  has  belied  the  lady  Margaret's 
nrofessor,  or  the  lady  MargaretTs  professor 
nas  forgotten  the  hetmdoxy  of  former  days, 

1  leave  to  these  two  reverend  divines  to  set- 
tle in  any  way  they  please.    IVtmf, 


may  add  others,  fvom  tiie  naiure  of  the  ar« 
langement,  owing  to  the  liturgy  having  been 
taken  from  the  mass-book  of  Rome,  over 
which  indeed  the  author  of  Peace  and  Union 
asserts,  that  it  has  a  manifest  superiority. 
Had  he  not,  however,  inade  such  a  declara- 
tion— had  he  said,  that  it  was  only  as  ^aod  as 
the  massobook,  he  would  have  had  royal  au* 
thority  for  such  an  assertion ;  and  he  could 
not  have  been  accused  of  defamation  without 
impugning  the  saeacity  of  one  of  our  wisest 
monarchs.  In  uie  general  assembly  at. 
Edinburgh^  in  1590,  king  James,  afterwarda. 
the  first  of^that  name  in  England,  gave  this 
as  his  opinion  of  our  liturey ;  *^  As  for  our 
neighbour  kirk  of  Englam^  their  service  is 
an  evil-said  mass  in  Enelish :  they  want 
nothing  of  the  mass  but  the  liftings.'' 

But,  8ir,  whatever  may  be  the  opinion  oJT 
crowned  heads  on  this  Iiturj;y,  I  make  no 
scruple  of  declaring  in  public,  what  I  have 
reputedly  asserted  in  private,  that  the 
liturrf  of  England  is  superior  to  the  liturgies 
estabushed  by  public  authority  an^r  where  in 
Europe.  I  have  read  over  many  Latin,  OttA^ 
and  Hebrew  liturgies:  with  them  I  haVe 
compared  ours,  and  it  has  always  been  to  the 
advantage  of  the  latter.  Not  that  it  should 
be  imderstood,  that  every  part  in  the  Eng- 
lish liturgy  is  superior  to  eienr  part  in  those 
already  mentioned.  It  would  be  absurd  te 
suppose,  that  the  psalms,  in  English  fre- 
quently mis-translated,  are  superior  to  the 
originals  in  the  Hebrew  language,  or  that 
those  parts  of  our  service,  which  are  trans- 
lated fh)m  the  Greek,  are  better  than  the 
same  parts  in  the  Greek  litureies ;  but,  on 
taking  the  several  liturgies  together,  and  con- 
sidering their  various  excellencies  and  defects^ 
the  English  seems  to  have  an  evident  supe*^ 
riority.  4¥ 

Tlut  it  was  not  the  author's  intentioh  te 
defame  the  liturgy,  is  clear,  from  his  own 
words  in  the  same  page.  Does  he  not  point 
out  a  mode  of  improving  it^  by  advising  tluit 
commissioners  of  the  English  church  should 
revise  the  book  of  prayers,  and  propose  a 
form  better  suited  to  the  present  times. 
Would  he  have  said,  better  suited  to  the 
present  times,  if  he  meant  to  defame  ^ 
Would  he  not  have  said  tiiat  it  was  not  fit  to 
be  used  in  any  times  ?  Again,  he  says  tiiat 
the  new  liturgy  should  not  supersede  the  one 
in  present  use ;  that  no  one  should  be  forced 
to  adopt  it,  but  that  it  should  be  lefl  to  the 
option  of  each  congregation  to  use  the  old  or 
the  new  liturgy,  is  tnis.  Sir,  the  language  of 
defamation?  In  recommending  improve- 
ments to  be  made  in  human  compositions, 
there  can  be  no  defamation,  and  this  circum- 
stance alone  would  be  sufficient  to  prove  the 
wickedliess  and  the  malice  of  the  promoter^ 
if  they  were  not  both  apparent  in  nis  mode 
of  quoting  this  obnoxious  passage. 

Sir,  when  the  promoter  read  over  this  arti- 
cle, I  naturally  turned  to  the-  page  quoted 
and  requested  him  to  point  out  the  passage. 
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%hich  I  in  vaio  aUemjpted  to  diiCOTer.  He 
"^'as  content  with  sayine,  that  it  might  be 
found  there ;  he  had  left  out  onlv  a  few 
things  from  his  own  inability  to  understand 
what  they  meant.  He  did  not  comprehend 
purity  of  arransemenL  Be  it  so :  Is  the  pro- 
moter's comprenension  then  to  be  the  crite- 
rion of  scandal  and  de&niation?  What 
writer  can  be  safe  if  subject  to  the  Umitations 
of  his  taste  or  intellect?  He  has  long  ago 
forgotten  those  writings  which  are  intended 
to  refine  our  taste  at  school  and  in  this  place, 
or  a  passage  from  a  profane  writer  of  anti- 
quity might  have  informed  him,  that 

■  ■ — ' Cui  Iccta  potenter  erit  res 

Nee  facundia  deseiet  hune  nechicidus  ordo. 

Kejecting,  however,  as  he  does,  every 
thine  that  savours  of  heathen  lore,  he  might 
still  nave  availed  himself  of  the  assistance, 
which  would  readily  have  been  eiven  him 
by  a  writer  well  known  for  the  eleeance  of 
his  dissertations.  That  elegans  Jormarum 
nectiOor^  who  sits  by  him  as  sub-promoter  in 
tnis  business,  would  have  furnished  him  with 
an  explanation  of  the  passage,  and  taught 
Iiim  that  purity  of  arrangement  is  only 
another  expression  for  lucidus  ordo* 

But  the  promoter  is  not  only  ignorant  of 
the  nature  of  arranoement;  he  considers 
purity  of  language  also  as  an  inexplicable 
idea.  From  the  late  sp^imens,  with  which 
he  has  favoured  the  world,  we  are  certainly 
justifiable  in  allowing  this  point  to  him  in  its 
full  extent.  Who  that  has  read  his  late  pro- 
legomena, will  impute  to  him  tlie  least  ac* 
tuaintance  with  purity  of  language  ?  If  he 
imself  was  alone  concerned,  he  would  have 
a  right,  without  doubt,  to  reject,  from  every 
pamphlet,  the  parts  which  seem  to  him  un- 
intelligible ;  but,  Sir,  if^en  he  brings  forward 
an  accusation,  the  case  is  materially  altered. 
Am  I  to  be  charged  with  a  crime  firora  his 
want  of  comprehension  ?  Will  it  be  allowed 
in  any  court  of  justice  to  bring  forward  a 
passage,  garbled  in  a  manner  to  suit  the  pro- 
secutor's designs,  without  any  regard  to  the 
author's  meaning? 

Sir,  I  contend  that  the  promoter,  by  bring- 
ing forward  a  passage  in  this  manner,  has  ren- 
dered his  charge  futile  and  ridiculous ;  it  could 
not  be  urged  m  any  court  of  justice;  and  his 
attempt  to  prove  me  guilty  of  defamation, 
falls  necessarily  to  the  groimd.  I  request 
that  the  fourth  article  may  be  read. 

[Here  the  fourth  article  was  read. 

4th.  Also,  we  article  and  object  to  you  the 
aforesaid  William  Frend,  That  m  a  paragraph, 
contained  in  pages  S6,  37,  and  38,  of  the 
aforesaid  book  or  pamphlet,  beginning  at  the 
words, ''  The  same  passions,''  and  ending  with 
the  words,  "  episcopal  convocations,^  you 
afiirm  that  the  public  worship  of  the  great 
*  '      III        1 1  ..    ■       II  I..  I      ■  I   ■■ 

*  See  Mr.  Mainwaring*s  Dissertation  pre- 
fixed to  his  sennooa.    Jreiwf. 
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body  of  diristiana  b  idoUtRwa;^  indiidiiig  in 
this  charge  the  members  of  the  ehiuch  of 
England,  as  evidently  appears  from  the  con- 
text :  and  we  artide  and  opject  as  above.] 

In  the  former  article.  Sir,  I  was  accused  of 
defamation:  a  more  heinous  offence  is  now 
alleged  against  me ;  that  of  calling  the  woi^ 
ship  of  the  church  of  England  idolatrous.  On 
readiDfi;  over  this  charge,  I  referred  to  the 
part  ofthe  book  on  which  it  is  grounded,  but 
after  a  very  exact  scrutinv,  could  not  find,  to 
my  surprise,  the  term  idolatrous  misntioDed. 
Recollecting,  however,  the  character  of  the 

Cinoter,  and  considering  the  nature  of  the 
ks  with  which  he  refreshes  himself  afier 
his  severer  studies,  I  disooveped  atlast  what 
had  led  him  to  insert  this  among  his  other 
articles.  The  promoter.  Sir,  can  now  mid 
then  in  private  relax  his  features,  and  he  is 
particularlv  delighted  with  a  celebrated  work, 
with  whicn  we  are  well  acquainted — the  Mo- 
moirs  of  Gil  Bias  de  Santiliane.  Meditating 
one  day  on  this  prosecution,  he  was  resolved 
to  imitate  the  facetious  hono  of  these  me- 
moirs, and  to  try  whether  he  could  not  p)a^ 
as  eood  a  trick  on  an  unfortunate  academic, 
as  &e  merry  Spaniard  had  done  on  a  wealthjr 
tradesman.  Gil  Bias,  with  his  companions, 
dressed  themselves  up  exactly  like  the  pnn 
moter  and  the  managers,  and  one  of  than, 
acting  Uie  part  of  the  promoter,  preceded  the 
rest,  and  knocked  at  a  tradesman's  door — ^it 
was  opened  by  a  boy,  who,  petrified  at  the 
si^t  of  the  holy  inquisitors,  in  a  trembling 
voice  answered  the  promoter's  questions. 
Does  your  master  love  children?  Gh  I  yes^ 
says  the  bov,  yes,  my  master  is  very  fond  of 
cmldren  indeed.  Write  down  that  this  man 
seduces  children  for  a  sacrifice  at  the  paschal 
supper.  Do  you  ever  eat  pork  ?  No,  says  the 
boy,  I  cannot  say  that  we  have  pork  onen  at 
our  house.  Write  down  that  they  never  eal 
pork,  that  he  is  a  jew  convict.  Fray  doe* 
your  master  walk  very  slowly  on  Saturdays  I 
Yes,  says  the  boy,  my  master  always  wiuka 
very  slowly  indeed.  Wrile  down  that  fa* 
saboatizes,  that  he  never  goes  beyond  a  sab- 
bath day's  journey  on  a  Saturday. 

Pleased  with  this  story,  our  promoter 
called  together  his  brother  managers,  put  the 
book  into  their  hands,  and  desired  them  lo 
read  the  passage  (}uoted  in  the  article.  Do 
you  sec  any  thins  in  this  passage  ?  say  she,  to  » 
gentleman,  celebrated  for  his  eloquence::* 
No;  I  cannot  say  that  I  see  any  thing,  ex- 
cept something  about  the  orgies  of  Bacchns. 
Grgies  of  Bacchus !  bla^hemous  wretch ! 
write  down  idoUtrous.  Is  there  any  thing 
else  ?  Yes.  says  a  noted  civilian,f  here  are  the 
rites  of  the  eucharisi.  Write  down  imme- 
diately, he  derides  the  eucharist  What  else 
is  there  ?  The  great  body  of  christians,  re- 
plies a  third.!  Great  body  of  christians !  that 
IS  the  church  \oi  England ;  write  down,  the 
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cterdi  of  England  is  idolatrous.  Home  went 
the  managers,  in  amazement  at  the  sagacity 
of  their  learned  promoter,  uid  as  well  pteased 
at  this  discoveiy  as  the  Spaniards  were  with 
the  tradesman's  ducatoons. 

Sir,  the  charge  of  the  promoter  deserves  to 
be  treated  in  this  ludicrous  manner,  and  I 
should  be  content  with  exposing  him  thus  to 
your  derision,  if,  by  an  artifice  of  his,  he  did 
not  rather  merit  your  contempt  than  your 
ridicule.  He  has  quoted  the  last  sentence  of 
a  paragraph,  and  endeavoured  to  fix  on  me 
the  charge  of  comparing  together  the  orgies  of 
Bacchus  with  the  rites  of  the  euchanst.  1 
deny  the  charge.  No  such  comparison  is 
drawn,  nor  could  it  possibly  be  drawn.  I  dis- 
dain the  imputation  of  havmg  at  any  time  re- 
viled, either  by  word  or  deed,  any  act  or  insti- 
tution of  my  &viour.  The  oi^ies  of  Bacchus 
were  contemptible  heathen  rit^  degrading  to 
human  nature :  the  euchanst  had  the  sanc- 
tioo  of  our  Saviour's  authority,  and  was  calcu- 
lated to  keep  in  the  minds  of  the  early  chri»- 
tia&s  the  greatest  event  that  had  ever  taken 
place  in  the  history  of  mankind.  I  despise 
the  one,  and  I  revere  the  authority  of  nim 
who  instituted  the  other.  Let  the  promoter 
continue  his  daily  sacrifices  to  Bacchus,  but  let 
him  not  impute  to  me  any  approbation  of 
them,  much  less  suspect  me  of  making  a  com- 
^parison  which  I  detest  and  abhor. 

Sir,  the  passage  contains  no  comparison : 
it  af&rms  a  truth,  a  well  known  truth,  authen- 
ticated by  the  history  of  all  ages.  The  au- 
thor, alluding  to  the  effect  of  prejudice  in  a 
late  event  *  disgraceful  to  this  coimtry,  pro- 
perly remarks,  that  the  same  passions  pro- 
duce on  certain  minds  the  same  effects.  It 
matters  not,  whether  priests  affect' to  be  the 
<)isciples  of  a  master,  who  tausht  nothing  but 
love  and  benevolence,  or  are  the  votaries  of  a 
religion  replete  with  impurity,  if  their  minds 
are  the  same,  and  similar  occasions  offer,  the 
effects  produced  will  be  exactly  the  same. 
This  truth  need  not  be  insisted  on  here ;  it  is 
exemplified  in  the  whole  conduct  of  the 
twenty-seven :  but,  ready  as  they  are  to  op- 
pose every  truth  by  which  their  sacerdotal  au- 
thoritv  is  endangered^  let  them  not  suppose 
that  tnis  is  tiie  case  with  every  priest.  There 
arc  v^  many  respectable  clergymen  who 
feel  no  such  alarms,  and  could  never  be  pre- 
vailed on  to  unite  with  the  twenty-seven. 
Why  should  I  point  out  to  the  promoter  the 
man  whose  chair  he  at  present  occupies,  the 
bishop  of  Landaff,  who  by  his  conduct  and 
writings,  proves  evidently,  that  he  is  not 
among  the  class  of  priests  alluded  to }  He 
wouldnot  sacrifice  his  religion,  or  oppose  the 
progress  of  truth,  for  any  base  views  whatso- 
ever; and  I  could,  if  necessary,  enumerate 
many  others  of  the  same  sentiments,  who  by 
their  learning  and  abilities  do  credit  to  this 
University. 

But,  Sff,  to  leave  this  point,  which  has 

*  The  riots  at  Birmingham. 


nothing  to  do  with  the  charge  of  calling  the 
church  of  England  idolatrous,  let  us  consider 
the  promoter's  division  of  christians,  on  which 
he  grounds  his  opinion  that  the  church  of 
England  must  be  meant  by  the  author  of 
Peace  and  Union.  Christians,  says  he,  are 
evidently  divided  by  the  author  into  three 
classes,  the  church  of  England,  the  dissenters 
from  it,  and  a  certain  bodv  of  men  called 
unitarians.  How  contemptibly  ridiculous  and 
absurd  this  division  is,  must  appear  evident 
to  any  one  who  gives  himself  the  trouble  of 
reading  the  paragraph  in  question.  Besides, 
what  must  we  thmk  of  a  professor  of  divinity, 
who  makes  a  division,  by  which  he  excludes 
the  church  of  England  from  being  a  unitarian 
church  f  Is  the  church  of  England  then  not 
a  unitarian  church?  Does  he  conceive  that 
his  church  worships  a  plurality  of  gods  ?  For 
my  own  part  among  the  various  sects  of 
christians  with  which  I  have  been  conversant, 
I  know  but  of  one  person,  who  has  expressly 
denied  himself  to  be  a  unitarian. 

Sir^  the  church  of  England  will  ^ive  its 
sanction  to  no  such  sentiment.  She  will  claim 
her  right,  in  spite  of  the  promoter,  to  the  title 
of  unitarian;  and  whatever  may  be  the  senti- 
ments of  different  section  the  subject  of  the. 
(jhfme  unity,  they  ¥rill  find  it  difficult  to 
maintain  that  she  is  not  a  unitarian  church. 
Does  not  her  first  article  expresslv  assert  the 
tinity  of  the  godhead  ?  ana  if  tnere  is  any 
credit  to  be  given  to  language,  we  must  on  her 
own  claims  call  her  a  unitarian  church.  As 
a  member  of  that  church,  you  Sir,  are  a 
unitarian :  all  who  hear  me  are  unitarians,  if 
they  agree  with  the  church  in  asserting  the 
unity  of  the  godhead. 

But  what  IS  the  number  of  the  unitarians 
whether  of  the  church  of  England,  or  of  the 
body  to  which  the  promoter  has  appropriated 
this  title  f  Add  to  tnem  all  the  dissenters,  and 
what  proportion  do  they  bear  to  the  christians 
in  Europe  f  The  author  of  Peace  and  Union, 
talking  of  the  great  body  of  christians,  speaks 
of  a  body  of  mcn^  which  has  for  fourteen 
hundred  years  maintained  opinions  nearly 
subversive  of  true  Christianity.  Can  this  be 
said  of  the  church  of  England  which  has  not 
been  three  centuries  in  existence  ?  The  sup- 
position is  absurd,  and  the  division  of  chris- 
tians, which  the  promoter  would  introduce, 
E roves  only  his  total  ignorance  ot  church 
istory. 

Supposing  that  the  church  of  England  was 
involved  in  this  remark,  and  was  intended  by 
the  term, "  the  great  body  of  christians,"  how 
is  it  charged  with  idolaU^  ?  Shr,  you  will  be 
astomshea,allwho  hear  me  will  be  astonished, 
when  they  are  told  that  there  is  not  in  the 
whole  pamphlet  a  single  passage,  in  which 
the  terms  idolatry  or  idolatrous  occur.  How 
then  can  the  writer  honestly  be  charged  with 
fixing  such  an  epithet  on  any  sect  of  chris* 
tiansr 

But,  Sir,  whether,  by  the  mat  body  of 
christians  in  th«  passage  alludeo  to,  we  are  U> 
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understand  the  church  of  England  or  not^  Ihis 
I  will  undertake  to  assert  for  myselfy  and  lo 
attest  in  the  most  public  manner,  that  the 
church  of  England  is  not  idolatrous.  I  have 
never  called  it  idolatrous,  nor  supposed  it  to 
be  idolatrous.  I  totally  disavow  toe  charge* 
end  in  denying  it  do  repeat,  of  this  charge  in 
particular,  that  it  is  false,  wicked  and  mali- 
cious.* I  request  that  the  fiflh  article  may 
be  read* 

[Here  the  fifth  article  was  read. 

6th  article.  We  article  also  and  object  to 
you  the  aforesaid  William  Frend,  That  in  the 
thirty- nmth  pace  of  the  aforesud  book  or 
pamphlet,  you  nave  asserted,  that  '<  ecclesi^ 
astical  courts,  ecclesiastical  ranks  and  titles 
are  all  repugnant  to  the  spirit  of  Christianity :" 
and  we  article  and  object  as  above.] 

In  this  article  I  am  chareed  with  saying 
that  ecclesiastical  courts,  ecclesiastical  ranks 
and  titles  are  all  repugnant  to  the  spirit  of 
Christianity.  On  perusing  this  article  and 
comparing  it  with  the  original,  the  first  thing 
which  struck  me  was  the  omission  of  a  certain 
particular,  for  which  I  could  not  at  first  ac- 
count: ecclesiastical  dress  is  as  much  ob- 
jected to  in  the  pamphlet  as  ecdesiastical 
courts  and  titles.  There  must  be  something, 
I  said  within  myself,  extraordinaiy  in  this; 
the  promoter  has  certainly  his  fears  that  all  is 
not  right  about  his  dress,  and  that  any  r&» 
marks  on  this  subject  must  be  injurious  to  his 
cause.  At  last  I  resolved  to  consult  ^e 
canons  which  he  has  sworn  to  obey,  and  I 
shall  now  read  to  you  the  seventy-fourth,  in 
which  decency  of  apparel  is  enjoined  to  mi- 
nisters. 

^The  true,  ancient  and  flourishing  churches 
of  Christ  beii^  ever  desirous  that  their  pre- 
lacie  and  clergie  might  be-  had  as  well  in  out- 
ward reverence  -as  otherwise  regarded  for  the 
worthincsse  of  their  ministrie,  did  thinke  it 
fit  by  a  prescript  forme  of  decent  and  comely 
apparel!  to  have  them  knowen  to  the  people, 
and  thereby  to  receive  the  honour  and  esti- 
mation due  to  the  especiale  messengers  and 
ministers  of  Almight^  God.  Wee  therefore 
following  their  erave  judgment,  and  the  an- 
cient custome  of  the  church  of  England,  and 
hoping  that  in  time  new  fanglenesse  of  ap- 
parel in  some  factious  persons  will  die  of  itp- 
aelfe,  doe  constitute  and  appoint,  that  Uie  arch- 
oishop  and  bishops  shall  not  intermit  to  use 
the  accustomed  apparell  of  Uieir  degrees, 
likewise  all  deanes,  masters  of  colledges, 
archdeacons  and  prebendaries  in  cathedrall 
and  collegiate  churches  ([being  priests  or  dea- 
cons) doctors  in  divinijde,  law  and  physick. 
bachelors  in  divinitie,  masters  of  arts,  and 

*  The  papists  worship  several  created 
beings,  the  socinians  and  the  church  of  Eng- 
land worship  only  one  created  being.  Mr. 
Frend  disapproves  of  the  worship  of  these 
three  parties,  and  worslups  only  the  god  and 
father  of  JesMS  Christ.    Irei^ 
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bachelors  of  law,  having  aajr^eocfesanlical 
Uving,  shall  usuaUy  weaie  gownes  with  stand- 
ing collars  and  sleeves  streight  at  the  bandsi 
or  wide  sleeves^  as  is  used  in  the  uttiver8itie& 
with  hoods  or  tippets  of  silk  or  sarcenet  and 
square  caps." 

[Hece  Mr.  Frend  was  interrupted  by  the 
vico-chancellor,  who  said,  surely,  Mr.  Frend, 
you  do  not  think  that  this  will  be  of  use  to 
you  in  your  defence.  Certainly  no^  replied 
Mr.  Frend,  and  went  on  reading.] 

^  And  that  all  other  ministers  admitted  or 
to  be  admitted  into  that  fimction^  shall  also 
usually  weare  the  like  apparell  as  is  afcMresaid, 
except  tippets  only.  Wee  doe  further  in  like 
manner  ordaine,  that  all  the  said  ecckaas- 
ticall  persons  above-mentioned  shall  usually 
weare  in  Uieir  joumies,  cloakes  with  sleeves, 
commonlycalled  priests  cloakes,without  gards, 
welts,  long  buttons  or  cuts.  And  noecde- 
siastiodl  person  shall  weare  any  coife  or 
wrought  meht-cap,  but  only  plain  nightpcaps 
of  blacke  sOke,  satten  or  veWet.*' 

[Here  the  vice-chancellor  interrupted  Mr. 
Frend  again.  What  is  all  this  to  the  purpose  ? 
it  cannot  do  you  any  goo<l.  Certainly  not 
certainly  not,  Mr.  Vice-chancellor,  replied 
Mr.  Frend,  and  continued  leading.] 

<<  In  all  which  partiadars  concerning;  the 
apparel  here  prescribed,  our  meaning  ts  not 
to  attribute  anv  holiness  or  special  worthi- 
ness to  the  eaid  garments*  but  for  decen^, 
gravitie,  and  order,  as  is  before  specified.  In 
private  houses  and  in  their  stuoies  the  sajd 
persons  ecclesiastieall  maj  use  any  com^ 
and  schollarlike  apparell.  Provided  that  it  bee 
not  cut  or  prickea,  and  that  in  public  they 
go  not  in  tneir  doublet  and  hose  without 
coats  or  cassocks,  and  also  that  tbev  wear 
not  anylifiht  coloured  stockings.  Likewise 
poor  beneficed  men  and  curates  (not  being 
able  to  provide  themselves  long  gownes)  may 
goe  in  snort  gownes  of  the  fashion  aforesayd.^ 

Such,  Sir.  is  the  law  of  the  church  with 
respect  to  opess,  how  well  it  is  observed  fay 
the  promoter  is  too  apparent  So  far  from 
obeying  it,  is  he  not  freauentl;^  on  horselwck 
in  contempt  of  all  ecclesiastical  disdplioe, 
without  the  priests  cloak  to  cover  his  naked- 
ness ?  nay,  have  we  not  seen  him  here  ex- 
posing himself  in  defiance  of  all  decency,  in 
nis  doublet  and  hose  \  Are  the  sub-promoteis 
more  attentive  to  their  priesUy  apparel?  At 
this  very  moment  I  discover  among  them  the 
indecorous  phenomenon  of  wlute  stookinn  I* 
I^  Sir,  the  promoter  can  thus  despise  the  laws 
of  the  church,  it  is  no  wonder  that  he  should 
be  fearful  of  any  mention  of  ecdesiastical 
dress :  but  his  conduct  deserves  the  severest 
reprehension,  and  he,  who  could  undertake 
such  a  cause,  must  be  held  up  as  a  fit  olject 
for  derision  and  ridicule. 

I  do  maintain.  Sir,  that  the  charge  of  the 

■  ■■I  .         I  — 1^»  !■      ll,  — 

*  Mr.  Mansell,  the  new  discipliaarian,  was 
as  usual  in  light-coloiured  ftislians  and  whito 
stockinga.    freiu/. 
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promoter  18  fidse.  I  luiTe  never  ssaerted^  nor 
aid  it  ever  enter  into  my  mind  to  uaert,  that 
Ecclesiastical  courts  and  ecclesiasticai  ranks 
imd  titles  are  all  repugnant  to  the  spirit  of 
Christianity.  There  are  some  ranks,  titleS|  and 
oomts  repufi;nant,  and  others  not  repugnant  to 
the  spirit  of  christianitjr.  The  court  of  inqui- 
aition,  for  instance,  is  in  my  opinion  of  the 
former  sort,  wicked  and  detestablei  and  ail  ec- 
clesiastical eonrts  formed  on  the  same  prin- 
ciples, deserve  the  same  epithets  :-^ourts, 
where  the  judge  is  determined  to  condemn, 
where  he  does  not  sit  to  investigate,  but  to 
harass  th6  accused  by  every  means  he  can 
]>os8ib]y  devise.  Asain  there  are  ranks  and 
titles  repugnant  to  Sie  spirit  of  Christianity: 
that  of  noffe  is  of  this  nature,  and  every  title 
or  rank  cierived  from  him,  by  which  he  or  his 
adherents  claim  a  power  over  the  people  not 
authorized  bv  the  laws  of  the  coimtry,  or  the 
precepts  of  the  Christian  religion. 

On  the  other  hand  there  are  ranks,  titles, 
and  courts,  by  no  means  repugnant  to  ^e 
spirit  of  christumity.  Such  for  example,  were 
the  titles  of  ^tKopoif  pret^eroif  diaconoif  of 
the  eariy  christians ;  such  their  courts  for  the 
conection  of  morals,  and  the  infliction,  if  ne< 
eessaiy,  of  the  punishment  of  excommuni- 
cation. 

But,  Sir,  the  author  of  Peace  and  Union 
no  where  makes  the  general  proposition  laid 
down  by  the  promoter,  who  has  taken  an  un- 
warrantable hberty  in  misquoting  and  misre- 
presenting a  passage.  It  is  in  the  recollec- 
tion of  the  Court,  uiat,  when  this  article  was 
read,  the  promoter  asserted,  that  the  words 
quoted  by  him  were  exactly  the  same  as  a 
sentence  in  the  book,  excepting  only  an 
omission  and  an  insertion.  To  be  sure  it  is 
perfectiy  justifiable  to  omit  and  insert  at 
pleasure,  but  such  liberties,  though  they  may 
suit  the  promoter's  purposes,  totally  destroy 
the  meaning  of  a  writer.  Sir,  by  the  same 
mode  of  garbling  and  mutilating  sentences, 
the  sacredscriptures  might  be  quoted  as  con> 
tainiogthe  most  horrid  blasphemies,  and  it 
would  be  .easy  to  convict  the  bible  of  atheism. 
In  one  part  we  read  this  general  propositi- 
lion,  there  is  no  God :  it  is  positively  affirmed 
that  there  is  no  God,  but  shall  we  rest  our 
fiiith  upon  this  article  ?  Shall  we,  tike  the  pro- 
moter, indulge  in  omissions  and  forget  a  very 
material  part  of  the  verse ;  it  is  the  fool  who 
uses  this  language :  tiie  fool  hath  said  in  his 
heart,  there  is  no  God  i 

Again  we  read  in  another  part  of  our  Bible, 
thi^  an  eminent  leader  of  a  fection,  having 
been  over-ruled  in  the  cabinet  of  a  rebellious 
aon,  went  homcf  and  bansed  himself;  and 
in  another  place  it  is  said,  eo  thou  and  do 
likewise?  Will  the  promoter  be  satisfied  with 
ecrijptural  authority)  Shall  I  be  authorized  in 

fivmg  him  this  advice:  Achitophel  went 
ome  and  hanged  himself:  go  thou  and  do 
likewise !  ThQ  promoter  will  omit,  insert,  de- 
range, confound,  to  injure  another  man ;  but, 
wh^  his  own  principles  are  brought  home 


to  himself,  and  supported  too  with  ecciptiual 
authority,  he  keeps  nis  place  with  the  utmost 
tranquillity. 

Here  the  vice-chancellor  interposed.  I  do 
not  see  how  this  applies  to  your  case. 

It  applies.  Sir,  thus;  it  proves  that  the 
danger  and  injustice  of  quoting  authorities 
imperfectly  and  detaching  passiuges  from  the 
context  of  any  writing  is  such,  that  by  these 
means  an^  author  may  be  represented  as  a»- 
sertins  tmngs  totally  different  from  and  ab- 
solut^y  contrary  to  his  express  and  plain 
meaning.  In  the  instance  now  before  you, 
the  promoter,  by  leaving  out  the  word, 
*  hence'  and  inserting  the  word  '  are,'  has 
converted  into  a  general  and  absolute  asser* 
tion,  what  is  only  true  when  restrained  to  the 
conditions  of  the  preceding  paragraph.  Henee^ 
says  the  author,  nence,  namely  as  it  is  said 
in  the  preceding  paragraph,  from  the  people 
being;  prevented  from  interfering  in  ecae* 
siasticai  concerns,  are  derived  those  oourts^ 
ranks,  and  titles,  which  are  all  repugnant  to 
the  spirit  of  Christianity.  And  when  did  thia 
first  take  place?  when  the  love  of  pre-emi- 
nence began  to  bear  sway  over  the  minds -of 
the  clergv,  that  is,  as  it  is  sidd  in  page  36, 
fourteenhuudred  years  ago.  From  that  time, 
from  the  council  of  Nice,  the  ereat  body  of 
christians  has  been  under  this  delusion ;  the 
clergy  in  the  greater  part  of  the  world  think 
themselves  superior  to  the  people,  arrogate 
to  themselves  unbounded  power,  separate 
themselvca  from  the  laity,  and  bind  them- 
selves by  vows  to  obey  a  foreie;n  prelate. 
This  is  universdly  true  of  the  catholic  world, 
but  it  is  certainly  not  true  in  the  whole  or  in 
part  in  all  protestant  countries.  I  must  there- 
lore  conclude  this  article  by  observing,  that 
the  promoter,  in  his  usual  way,  has  misquoted 
the  author  of  Peace  and  Umon,  and  laid  to 
my  charge  the  maintaining  of  a  general  pro- 
position  concerning  courts,  ranks,  and  titles, 
which!  utterly  msavow:  Imd  by  acting  in 
this  manner  he  has  given  me  another  oppor* 
tunity  of  showine,  that  his  charges  aeeanst 
me  are  false,  wicked,  and  malicious.  1  beg 
that  the  sixth  article  may  be  read. 

[Here  the  sixth  article  was  read. 

6th  Article.  We  article  and  object  to  yoa 
the  aforesaid  William  Frend,  that  you  have 
profimely  reviled  and  ridiculed  the  most  sacred 
offices  of  religion,  as  enjoined  by  the  church 
of  England)  and  performed  by  its  mii^isters, 
in  the  following  passage  contained  in  the 
thirty-ninth  and  fortieth  pa^es  of  the  afore- 
said bopk  or  pamphlet  (that  is  to  say).  ^The 
■laity,  like  brute  beasts,  sit  tamely  unaer  this 
usurpation:  a  man,  if  a  priest  or  minister 
enters,  is  not  master  of  his  own  house;  he 
must  not  thank  God  for  the  blessings  of  pro- 
vidence at  his  own  table  ^  he  cannot  pledge 
his  iaith  to  a  lovely  woman  without  the  inter- 
ference of  the  priest ;  his  offsprine  must  be 
sprinkled  by  sacred  hands,  ana  at  &ath  he  is 
not  committed  to  his  lon^  home  without  ano* 
ther  incantation* 
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''These  superstiticmf  prejudiceBftrey^iittioiit 
doubt,  highly  beneficial  to  the  interest  of  the 
clerical  jcommunity ;  but  the  monds  of  neither 
party  are  consulted.  The  laity  are  apt  to 
imagine  that  there  are  some  practices  in 
which  they  ma^  be  indulged  without  any  im- 
putation on  their  christian  character ;  and  the 
gentleman  in  black  is  supposed  lo  put  on  a 
particular  set  of  features  and  behaviour  with 
nis  clothes:"  and  we  article  as  above.] 

In  this  article  I  am  accused  of  having  pro- 
lanely  reviled  and  ridiculed  the  most  sacred 
offices  of  the  church,  and  from  the  peculiar 
emphasis  with  which  the  promoter  repeated 
from  the  pamphlet  the  passage  on  which  this 
charge  was  founded,  it  was  easy  to  see  that 
here  lay  the  chief  strength  of  the  accusation ; 
and  it  was  naturally  to  be  expected  that  he 
should  support  this  assertion  with  a  clearness 
mnd  force  of  argument  proportioned  to  the 
•tress  which  he  laid  upon  it.  But,  bi^old, 
instead  of  proving  or  attempting  to  prove  a 
aingle  syllable  in  the  article,  he  niirly  oesoted 
the  point,  and  left  to  the  Court  to  make  out 
what  he  felt  it  impossible  to  prove.  Thus 
were  my  judges  converted  into  accusers,  and 
I  was  left  without  knowing  in  what  manner 
or  to  what  I  should  reply. 

I  might  indeed  imitate  his  silence  firom  the 
full  persuasion,  that  a  reader  of  tibe  book 
would  find  it  difficult  to  discover,  on  what 
principle  the  promoter  has  grounded  his  as- 
sertion. Surely  it  became  bun  to  show,  what 
were  those  officesof  the  church  which  he  called 
not  barely  sacred^  but  most  sacred,  and  which  I 
am  represeQted  as  having  profanely  reviled 
and  riaiculed.  For  my  own  part,  I  never  heard 
that  there  was  an  office  prescribing  the  mode 
of  thankine  God  for  the  blessings  of  provi- 
dence at  table ;  and  I  never  read  one  in  the 
common  book  of  prayer  for  sprinkling  a  man's 
ofTspriug  by  sacred  hands:  and,  as  the  pro- 
moter luis  not  chosen  to  specify  any  office, 
we  may  safely  conclude  that  he  labours  under 
some  error,  and  that  he  has  dreamed  of  an 
attack  on  offices  which  exist  only  in  his  own 
imagination. 

But  as  he  has  chosen  to  accuse  me  of  re- 
viling sacred  offices,  it  is  incumbent  on  me 
to  consider  two  things,  the  rites  themselves, 
and  the  persons  by  whom  the  rites  are  per- 
formed. 

With  respect  to  the  rites  of  the  church  of 
England,  I  feel  no  difficulty  in  delivering  mv 
sentiments  upon  them,  from  which  it  wiU 
evidently  appear  that  I  could  not  wish  to  re- 
vile them.  They  seem  to  me  in  general  very 
decent  and  solemn,  fit  to  excite  among  the 
members  of  the  church  devotional  senti- 
ments. The  services  are  drawn  up  in  a  strain 
of  piety,  which  would  do  credit  to  way  church, 
and  however  exceptionable  some  offices  may 
appear  to  the  most  eminent  among  the  dig- 
nined  derey,  they  do  not  deserve  to  be  re^ 
viled  or  to  oe  treated  with  ridicule. 

In  considering  the  pre-eminence  assumed 
by  priests  asa  My  above  the  laity,  the  au- 


thor  of  Peace  and  Union  has  pmperly  called 
it  an  usurpation:  but  dothe  mmisters  of  the 
English  cnurch  usurp  an  authority  over  the 
laity?  They  perform  offices  as  ministers  of 
the  state,  as  servants  to  the  country.  Thejr 
are  appointed  to  their  posts  like  other  civil 
officers,  acknowled^  themselves  obedient  in 
all  things  to  the  mst  magistrate,  are  not  a 
separate  order  from  the  people,  but  perform 
services  only  as  they  are  enacted  by  parlia- 
ment Is  not  this.  Sir,  the  language  of  the 
pamphlet?  and  is  it  not  extraordinarj^  that  a 
writer  should  be  charged  with  imputing  that 
to  the  church  of  England,  which  ne  hs^  ex- 
pressly denied  to  belong  to  it  ? 

The  Gontraiy  of  all  this  is  true  in  the 
church  of  Rome,  whose  rites  seem  more  tike 
heathenish  incantations  than  the  decent  serr 
vices  of  a  christian  community.  Let  any  one 
compare  together  the  ceremonies  used  in  tiie 
Romish  church  at  a  marriajge  or  a  burial  with 
the  corresponding  ones  m  the  church  of 
England,  and  he  will  not  hesitate  to  use  the 
language  of  the  author  of  Peace  and  Union 
with  respect  to  the  former,  which  he  would 
think  totally  inapplicable  to  the  latter.  But 
the  promoter  is  unfortunately  unacquainted 
with  the  rites  of  any  church  except  his  own; 
and,  as  he  saw  an  allusion  was  made  in  the 
English  language  to  matrimony  and  burial, 
he  concluded  that  the  writer  must  necessarily 
allude  to  the  ceremonies  of  his  own  church  ; 
not  considering  that  other  countries  use  cer- 
tain ceremonies  on  those  occasions,  and  that 
the  description  of  them,  if  applied  to  his  own 
church,  would  appear  very  erroneous,  if  not 
ridiculous. 

Again,  the  persons  who  perform  these 
offices  in  the  Romish  church  do  usurp  an 
authority  over  the  people,  and  the  laity,  like 
brute  beasts,  do  sit  tamely  under  this  usiirpt^ 
tion.  They  keep  themselves  apart  from  the 
people,  and  countenance  a  variety  of  preju- 
dices by  way  of  increasing  their  spiritual 
domination. 

These  superstitious  prejudices,  the  writer 
of  '  Peace  and  Union*  says,  very  properly, 
are  benefirial  to  the  interests  of  the  cleri<»l 
community,  and  it  is  right  to  observe  that, 
though  all  prejudice  is  hurtful,  some  are  more 
so  tran  others,  and  deserve  particularly  to  be 
called  superstitious.  The  prejudice  for  ex- 
ample in  favour  of  a  clergy  is  superstitious,  if 
founded  on  some  mistaken  notions  of  a  sepa- 
rate order  being  spoken  of  in  the  new  testa* 
ment  as  more  sacred  than  the  rest:  if  the 
priests  are  conceived  to  approach  nearer  to 
the  divinity,  to  have  a  peculiar  character  of 
sanctity,  and  to  be  entitled  to  a  particalar 
kind  of  reverence,  not  owing  to  merit  or 
ability,  bat  to  some  gitls  bestowed  on  them 
on  l£eir  entrance  into  the  order.  There- 
spect  paid  to  ministers  in  a  Protestant  com- 
munity ought  to  be  of  a  different  nature.  In 
England  they  are  considered  as  empki^ed  in 
certain  duties  by  the  stale,  and  according  to 
their  behaviour  in  the  penormance  of  those 
duties,  they  will  be  respected  or  neglected. 


605] 


WaUttm  Frend,  Chrky  M.  A. 


A.  D.  179S. 


[606 


There  aie  no  rites.  Sir,  of  the  church  of 
England  reviled  in  this  passage,  nor  does 
the  writer  seem  to  have  any  objection  to 
the  performance  of  them  by  i{s  ministers. 
The  same  line  must  be  drawn  in  this  as  in 
the  last  article :  the  whole  evidently  belones 
to  the  great  body  of  Christians  which  has  ror 
fourteen  hundred  years  swerved  very  widely 
from  the  truth  of  Christianity. 

That  the  author  could  not  mean  to  involve 
in  one  common  censure  the  ministers  of 
Protestant  churches  appears  from  his  words 
in  pages  twenty-eight  and  forty-one.  In  the 
former  he  recommends  a  provision  to  be 
made  for  the  clergy,  and  that  the  profession 
should  possess  such  emoluments,  as  may 
render  it  a  proper  pursuit  for  men  of  liberal 
education.  In  tne  latter  he  declares,  that,  from 
the  profession  of  a  teacher  of  Christianity, 
respect  ought  pot  to  be  withheld.  This,  Sur, 
would  not  be  said  by  one  who  wished  to 
revile  the  rites  or  the  members  of  any  church, 
and  the  misapprehension  of  the  learned  pro- 
moter arose  solely  from  his  unwearied  em- 
ployment in  other  pursuits,  and  his  total 
i^orance  of  every  thmg  relating  to  theology 
and  church  history. 

Having  thus,  Sir,  made  some  general  re- 
marks on  the  four  articles  in  which  I  am 
accused  of  impugning  religion  as  established 
by  public  authontv,  I  shall  now  read  to  you 
my  answer  to  each  charge  in  particular,  as  it 
is  drawn  up  for  the  future  inspection  of  the 
Court. 

Here  Mr.  Frend  read  the  following  paper : 
Answer  to  Aettclb  tbb  Third. 

The  liturgy  of  the  church  of  England,  bein^ 
confessedly  an  uninspired  composition,  it 
will  appear  to  many  not  scandalous,  to  say 
that  it  must  be  imperfect;  ^  nor  is  it  a 
crime  in  anv  one  to  point  out  its  ble-^ 
mishes  in  order  to  its  amendment.'  Havine 
been  at  first  distributed  into  distinct  ana 
separate  services,  it  will  ap))ear  to  many 
no  disparagement  to  say,  that  it  must  have 
suffered  considerably  with  res|>ect  to  its  origi- 
nal arrangement,  by  the  combination  of  these 
several  services  into  one.  Havins  moreover 
been  set  forth  at  a  time,  when  tiie  English 
language  was  comparatively  rude,  it  will  ap- 
pear to  aiAtiy  no  pro&nation  to  suppose,  that 
ix>tl|  in  meaning,  and  style,  it  may  correspond 
but  4ittle  with  our  conceptions ;  that  in  fact 
instances  do  occur,  in  which  words  are  used  in 
a  sense  very  different  from  the  popular  mean- 
Ingannexed  to  them,  and  that  in  some  prayers^ 
as  Mr.  Archdeacon  Paley  expresses  nimself; 
'the  style  is  ill  according  with  that  annihilap- 
tion  of  human  greatness,  of  which  every  act 
that  carries  the  mind  to  Grod  presents  the 
idea.  Having,  lastiy,  been  composed  by 
persons,  whose  religious  opinions  upon  some 
important  articles,  especially  those  of  the 
oumquarticular  controversy,  were  not  exactly 
toe  same  with  those  maint^oned  by  the  body 


of  the  English  dei^,  for  above  the  century 
last  past,  many  may  think  it  no  defamation 
to  say,  that  in  remct  to  doctrine,  it  is  very 
far  from  that  standard  of  purity,  which  is  re- 
quired in  such  compositions. 

Such  persons  would  justify  themselves  by 
the  authority  of  the  brightest  luminaries  of  the 
EngUsh  church :  by  that  of  archbishop^Til  lot- 
son,  who  wished  the  church  fairly  ria  of  tiie 
Athanasian  creed ;  by  that  of  archbishop  San- 
crofl,  who  declared  that  he  was  so  little  satis- 
fied with  the  burial  office,  that,  for  that  very 
reason,  he  had  never  taken  a  cure  of  souls ; 
by  the  authoritjr  of  doctors  Bennet  and  Stcb- 
bmg,  whose  opinions  on  the  burials  of  the 
dean,  and  the  visitation  of  the  sick,  are  well 
known;  by  the  authority,  lastiy,  of  Dr.  Por- 
teous,  the  present  bishop  of  London,  Dr. 
Yorke,  the  present  bishop  of  Ely^  archdeacon 
Paley,  and  a  numerous  Dody  of^  respectable 
clergyman,  who,  either  by  their  puhhcations, 
or  their  s^naturos.  have  declared,,  that  the 
liturgy  is  susceptible,  and  stands  in  need  of 
improvement. 

But  the  charge  objected  to  me  is  that  of 
defaming  the  pubHc  liturgy  of  the-  esta- 
blished church.  I  ask  the  promoter  how? 
the  answer  I  receive  from  nim  is,  by  af- 
firming, that  it  is  very  far  from  the  standard 
of  punty  in  doctrine,  which  is  required  in 
sucn  compositions.  But,  has  the  author  any 
where  asserted  this,  or  this  only  ?  Is  it  not 
said  in  the  pamphlet,  that  the  liturgy  of  the 
church  of  England  is  very  far  from  that 
standard  of  purity  in  its  arrangement,  lan- 
guage, or  doctrine,  and  not  in  its  doctrines 
only?  Is  it  the  same  thing  to  assert,  that  a 
liturfi:y,  or  any  other  composition  consi- 
dered in  three  respects,  is  far  from  tl^ 
standard  of  purity,  as  to  say,  that  it  is  very 
far  from  that  standard  in  one  only ;  that  can 
onl}r  be  true,  on  the  supposition,  that  a  fault 
in  either  of  the  other  respects  is  impossible. 

To  prove  the  contrary,  the  promoter  must 
argue  in  the  following  manner:  the  liturgy 
of  the  church  of  England  you  affirm  to  be 
very  far  from  the  standard  of  purity  in  ai^ 
rangement,  language,  or  doctrine,  which  is 
required  in  such  composition.  But,  with  re- 
spect to  its  arrangement  and  laneuaee,  there 
is  no  deviation  from  that  stanoara ;  these- 
fore,  you  are  rightiy  charged,  with  affirming 
that  it  is  very  far  from  that  standard  in  point 
of  doctrine.  But,  without  having  recourse  le 
particular  instances,  can  the  promoter  sup- 
port the  minor  proposition,  without  denying 
the  liturgv  to  be  of  human  original  ?  Having 
indulged  tiimself  with  a  fling  at  his  orthodox 
brethren,  by  treating  in  his  late  prolegomena 
their  opinion  of  the  inspiration  of  the  evanr 
gelists,  as  a  vulgar  error,  does  he  mean  to 
atone  for  it,  by  maintaining  the  inspiration 
of  the  compilers  of  the  liturgy  ?  But  further 
to  establish  the  truth  of  the  distinction,  on 
the  ground  of  which  I  build  my  defence,  I 
beg  kave  to  illustrate  it  by  two  suppositions. 

Suppose  first;  that  a  person  speaking  of  the 
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yice-chancellor,  or  any  other  public  magis^ 
trate,  should  say,  that  his  conduct  had  beon 
very  faulty,  in  tekiog  notice  of  aomeoffences^ 
too  litUe  or  too  much  of  others,  could  be 
chained  wiUi  saying,  that  the  vice-chancellor 
had  t>een  very  faulty,  in  taking  too  much 
notice  of  some  offences,  till  it  had  been 
proved,  that  be  had  been  no  ways  fiuilty,  in 
taking  no  noUce,or  too  little,  of  others.  The 
promoter  has  lately  published,  under  the 
patronage  of  the  university,  a  transcript  of 
the  manuscript  copy  of  the  K>ur  gospels,  and 
acts  of  the  apostles,  with  a  pre&ce,  contraiy 
to  the  advice  of  a  learned  member  of  this  uni- 
versity. Now,  should  £  affirm  of  this  pre- 
face, that  it  is  very  faulty  vdth  respect  to  the 
words  employed,  the  sense  in  which  they  are 
used,  or  their  arrangement,  could  I  be  charged 
with  affirming,  that  it  was  very  faulty  in  the 
latter  instance,  unless  no  faults  could  be,  or 
had  been  produced  in  the  two  former  ?  It  is 
as  unnecessary  for  me  to  produce  anv  such  in- 
stances, as  it  was  to  produce  apy  in  toe  former 
case,  in  which  the  vice-chancellor  had  taken 
no  jiotice,  or  too  little,  of  ai^  ofiences ;  but, 
if  I  could  briiig  myself  to  cite  and  examine 
words  and  phrases,  with  as  little  delicacy,  as 
the  promoter  has  cited  and  examined  wit^ 
nesses,  I  should  not  despair  of  eoual  success. 
I  have  thus  shown,  to  the  fiul  satisfaction 
of  jevery  one  here  present,  that  this  charge 
against  me  is  founded  on  a  direct  falsehood, 
and  that  it  derives  its  whole  appearance  of 
truth  fVom  an  artifice,  that  would  disssrace  an 
accuser  in  the  most  ordinary  courts  oT  histice. 
IVhat  effect  it  oiij^ht  to  have  upon  the  cha- 
racter of  a  doctor  m  divinity,  accusing  before 
the  university,  I  leave  to  the  determination  of 
the  Court 

Answer  to  Article  the  Fourth. 

The  foturth  charge^  exhibited  sugainst  me,  is 
that  of  calling  the  worship  of  the  church  of 
Endand  idolatrous  4  but  this  can  only  be 
adcM  for  the  sake  of  multiplying  articles, 
and  of  introducing  an  odious  term.  For,  if 
the  promoter  «ould  have  proved  me  ffuilty  of 
calline  the  liturgy  idolatrous,  would  ne  luive 
thougnt  it  worth  his  while,  to  accuse  me  of 
saying,  and  that  too  by  a  plain  j>erversion  of 
?ny  meani^  that  it  was  very  iar  from  the 
standard  ofpurity  in  doctrine?  No !  no  more 
than  any  other  promoter,  ecclesiastical  or 
civiL  would  aim  at  proving  one  guUty  of  some 
small  offence,  whom  he  was  sure  of  oonvict- 
Ing  of  the  greatest.  The  proof  of  this  char^ 
is,  that  the  church  of  England  is  included,  m 
what  is  said  of  the  great  body  of  christians  in 
theBomish  church,  as  appears  by  the  con 
text,  to  the  promoter  at  least,  who  wishes  to 
be  thought  verv  quick- sighted  in  the  discovery 
of  heresy  and  heretics.  Be  it  so ;  and  is  the 
worship  of  those  churches  called  idolatrous  ? 
No !  not  expressly;  how  then  can  that  of  the 
church  of  England  be  so  called,  even  though 
it  were  included  in  the  same  language  \ 
.  But  the  promoter;  by  a  very  unaccountable 


misapprehension,  unless  it  may  be  imputed 
to  a  oesiroof  finding  fenit,  supposes  me  not 
to  speak  of  four  different  parties  of  christians, 
namely,  unitarian  believers,  dissenters  from 
the  established  church,  and  the  members  <^ 
the  churches  of  England  and  Rome;  but  of 
the  three  former  only,  and  by  the  grcait  body 
of  christians,  are  meant  the  members  of  tlic 
church  of  England  and  English  dissenters. 
But  who,  that  is  acquainted  with  the  present 
state  of  Christianity,  could  think  of  calling 
those  two  parties,  the  great  bodv  of  chri»» 
tians ;  or,  on  that  supposition,  what  can  be 
meant  by  the  reference  to  the  church  of 
liome  in  the  same  page ;  or  to  the  admoni^ 
tion  given  to  churclunen  and  dissenters,  at 
the  conclusion  of  the  paragraph  quoted  in 
the  charge  f  ^  ^  Let  churchmen  and  dissenters 
examine  seriously,  how  far  they  have  de- 
viated from  the  true  faith,  and  aH  they  rejedt 
many  points,  established  by  the  councils  of 
the  Romish  church,  let  them  expunge  every 
thing,  which,  savouring  of  its  leaven,  is  to  be 
found  in  presbyterian  synods,  or  episcopal 
convocations.' 

To  speak  the  truth,  the  charge  of  idolatry 
has  been  too  frequently  brought  by  one  body 
of  christians  against  another;  all  protestanis 
have  united  in  charging  the  churcn  of  Rome 
with  it;  and  some  dissenters  have  brou^t 
the  same  charge  against  the  church  of  Eng- 
land. For  my  own  part,  though  what  has 
been  said  is  sufficient  to  refute  the  charge*  I 
must  here  declare,  that  I  have  frequently  ex- 
pressed, and  do  now  express  a  disapprobation 
of  thi$  language,  used  towards  the  church  of 
England,  I  speak  this  with  greater  confi- 
dence, as,  on  a  conference,  in  which  m^ 
opinion  was  asked  with  respect  to  the  use  of 
this  term,  as  applied  to  the  church  of  Eng. 
land,  I  exfAressed,  as  I  do  now,  my  entire 
disapprobation  of  it,  and  declared  my  name 
must  oe  withdrawn  from  the  society,  of  which 
I  was  then  a  member,  if  that  term  were  per- 
mitted to  remain  in  the  declaration  of  the 
sentiments  of  the  society. 

The  promoter,  therefore,  is  guilty  of  -a 
falsehood,  in  asserting,  that  the  church  of 
England  is  called  idolatrous  in  the  pamphlet 
in  question :  and  of  a  wicked  calumny,  in  ob- 
jecting to  me  an  opinion,  which.  I  utterly  dis- 
avow. 

His  assertion,  that  by  the  great  body  of 
christians  were  meant  the  members  of  the 
church  of  England  and  the  dissenters,  is 
another  proof  of  hb  inability  to  understand  a 
plain  sentence  in  the  EnjgUsh  language.  By 
the  great  body  of  chnstiansL  is  evident^ 
itteant  that  body  of  men,  wluch,  for  the  last 
fourteen  hundred  years,  has  maintained,  as  is 
asserted  in  page  thirty-six,  opinions  neatly 
subversive  ot  aR  true  religion. 

Answer  to  Articlb  tAb  Firm. 

^  To  assert  that  ecclesiastical  courts,  ecde* 
siastical  ranks  and  titles,  are  all  repugnant  to 
the  spirit  of  Christianity^  is  both  absurdj  and 
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eontrary  to  several  passages  and  expressions 
in  the  bible.  The  words  tmnmnt,  wft^^vtt^, 
haa0Mi.  commonlj  translated  bishops,  priests, 
and  deacons,  are  expressive  of  ranks  and 
titles  in  apostolical  churches ;  and  St.  Paul 
himself  nut  only  authorizes,  but  advises  the 
sentence  of  excommunication  to  be  passed 
upon  a  delincpient  in  the  church  of  Corinth. 
Therefore,  since  my  accuser  declares  me  to 
have  asserted,  that  ecclesiastical  courts,  ec- 
clesiastical ranks  and  titles,  are  all  repugnant 
to  the  spirit  of  Christianity,  he  declares  me  to 
have  asserted  a  thine  contrary  to  that  scrip- 
tore^  which  I  have  always  professed,  and  ao 
profess,  to  make  the  ground  of  my  belief  and 
conduct;  and  this  his  declaration,  unless  sub- 
stantiated by  irrelragable  arguments,  can  be 
considered  only  as  a  vile  and  malevolent 
calumny.  Now  so  far  from  asserting,  tlmt 
ecclesiastical  courts,  ecclesiastical  ranks  and 
titles,  are  all  repugnant  to  the  spirit  of  chris- 
tianity,  I  do  here  profess  and  declare,  that 
they  are  both  consonant  with  the  spirit  of 
christiamty,  and  were,  and  may  still  be  highly 
useful  institutions. 

Does  the  author  of  the  pamphlet  say,  that 
these  courts,  ranks  and  titles,  are  all  repug- 
nant to  the  spirit  of  Christianity  ?  my  accuser 
has,  in  quoting  this  passage,  taken  more  than 
oae  liberty,  that  is  unjustifiable.  In  the  first 
place,  the  word  <  are'  is  put  in  by  himself.  The 
passage,  as  quoted  by  him  without  thisword,  is, 

*  ecclesiastical  courts,  ecclesiastical  ranks  and 
titles,  all  repugnant  to  the  spirit  of  Christianity.' 
The  accuser  justly  considering  within  himself, 
that  such  a  passage  would  not  suit  his  purpose, 
put  in  the  word  *  are;'  and  a  change  is  made, 
which  cannot  escape  the  notice  of  an  unpre- 
judiced observer.  The  insertion  of  a  wonl  is  ) 
not  the  only  crime,  of  which  this  learned  ' 
doctor  is  guilty.  In  the  second  place,  per- 
ceiving tlmt  the  sentence  must,  from  the 
context,    appear   absurd,   unless   the    word 

*  hence'  were  removed,  he,  by  boldly  striking 
It  out,  destroyed  the  whole  meaning  of  the 
passage.  Thus,  by  these  two  changes,  I  am 
supposed  to  assert  a  thing  totally  contrary  to 
my  own  principles. 

The  fact  is.  that  by  taking  the  passaee  as  it 
is  in  the  original,  the  sense  is  plain,  obvious,  • 
and  corresponding  with  the  passages  preceding  i 
and  succeeding.  The  clergy,  t.  e  or  the  great 
bo<fy  of  christians  above  mentioned,  are  said 
to  affect  a  superiority,  and  to  prevent  the 
interference  of  the  people  in  ecclesiastical 
concerns.  Hence,  says  the  author,  hence, 
namely,  from  this  affectation  of  superiority. 
and  from  the  destruction  of  the  just  rights  of 
the  people,  have  proceeded,  at  different 
times,  and  in  different  countries,  courts  like 
those  of  the  Spanish  inquisition,  and  ranks 
end  titles  under  the  bishop  of  Rome,  all  re- 
pugnant to  the  spirit  of  Christianity.  The 
passas:e  as  connected  with  the  context,  con- 
tains a  piaiii  and  well-known  truth ;  but  my 
accuser  has  made  it  contain  an  absolute  false- 
hood, by  the  omission  of  one  word,  atud  the 
insertion  of  another. 


I  I  do  still  farther  declare  and  avow  it  as 
my  deliberate  opinion,  that  every  church  in 
this  and  all  other  countries,  is  justified  in 
instituting  any  court,  rank,  or  titfe,  which  it 
thinks  expedient  for  the  better  regulation  of 
its  religious  concerns ;  provided  that  it  does 
not  interfere  with  the  rights  of  christiansy 
and  acts  according  to  the  rule  of  the  apostle, 
— Let  ail  things  be  done  decently  and  in 
order. 

I  have  thus  far  given  myself  the  trouble  of 
confuting  the  promoter's  charge ;  but  it  was 
unnecessary  for  me  to  do  so,  since  the  garbled 
manner  in  which  the  passage  is  produced* 
both  from  omission  and  insertion,  have  nuide 
void  the  whole  of  that  article,  and  rendered 
it  incapable  of  bein^  submitted  to  any  judge 
either  in  law  or  equity. 

Answer  to  Article  the  Sixth. 

In  this  article,  I  am  charged  with  profaning 
and  ridiculing  the  most  sacred  offices  of  reh*- 
gion,  as  enjoined  by  the  church  of  England^ 
and  performed  bv  its  ministers;  and  it  is 
left  to  me  to  find  out,  what  sacred  offices  of 
the  church  of  England  are  meant,  and  why 
they  aro  called  most  sacred.  In  the  first 
sentence  of  the  passage  quoted,  it  is  said,  that 
the  laity,  like  brute  ^asts,  sit  tamely  under 
this  usurpation.  Surely,  to  a  man  not  blinded 
with  prejudice  and  passion,  this  sentence 
must  have  been  a  clue  to  what  follows.  Are 
the  laity  of  England  like  brute  beasts  ?  .  Do 
they  sit  tamely  under  clerical  usurpation? 
The  author  of  Peace  and  Union  hds  expressly 
asserted  the  contrary  in  page  twenty-five; 
and  Enslishmen  have  certainly  got  rid  of  the 
folly  which  prevailed  in  this  country  three 
hundred  years  ago,  and  will  not  sit  tamely 
under  the  vile  dominion  of  any  pripst. 

But  it  may  be  said,  that,  in  the  next  pas* 
sages,  the  most  sacred  offices  of  the  church 
of  England  are  meant.  Let  any  one  read 
over  the  liturgy  attentively,  and  point  out  one 
office  there,  reiatinff,  either  to  the  thanking 
of  God  for  the  blessings  of  providence  at, 
table,  or  the  sprinkling  of  persons  by  sacred 
hands,  and  I  will  answer  to  the  charge. 
There  are  two  offices  in  it  called  matrimony 
and  the  burial  of  the  dead,  but  these  surely 
cannot  be  called  the  most  sacred  offices;  to 
which  there  may  seem  a  reference  in  the 
words,  *  he  cannot  pledge  his  faith  to  a  lovely 
woman  without  the  interference  of  a  priest, 
and  at  death  he  is  not  committed  to  his  long 
home  without  another  spiritual  incantation/ 

On  reading  over  tlie  passage  above-meiw 
tioned,  I  should  concluae  at  once,  that  the 
author  was  well  acquainted  with  the  ceremo- 
nies of  the  Romish  church.  He  mentions  the 
term  sprinkling  with  sacred  hands^  and  the 
burial  of*  a  person  with  another  spiritual  in« 
cantation.  By  using  the  word '  another,'  it  is 
evident,  that  the  author  had  in  his;  view  an 
incantation,  applicable  to  some  onie  of  th6 
other  ceremonies  mentioned,  and,  before  he 
is  charged  with  an  improper  aenie  m  the  uae 
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«f  that  temiy  it  is  incumbeDt  oo  the  accuser 
to  make  himself  well  acquainted  with  the 
meaning  of  words,  and  to  beware  of  appro- 
priating a  sense  to  them  which  they  evidently 
will  not  bear. 

By  incantation  is  necessarily  meant  some 
charm  uttered  bv  sinMe  or  chanting,  which 
was  supposed  to  have  inntience  over  the  devil 
or  other  evil  spirits,  or  to  use  the  words  of 
lord  chief  justice  Coke  (3  inst.  p.  44.)  as 
(|uoted  by  the  lady  Marwet's  professor,  an 
iachaoteror  incantator  is  ne  or  she, ''  <^ui  car- 
minibus  aut  cantilenis  dxmonem  adjuiat;'' 
and  from  reading  the  liturgies  of  the  church 
of  Rome,  and  from  observing  many  of  its  ser- 
vices, I  think  myself  justified  in  saying,  that 
the  word  incantation  is  strictiv  applic^le  to 
the  church  of  Rome,  and  totally  inapplicable 
to  the  church  of  England. 

Indentation  is  applicable  to  the  form  of 
words,  accompanying  the  sprinkling  used  in 
catholic  countries,  and  this  ceremony  is  per- 
^nrmed  in  the  following  manner : — ^The  priest 
breathes  over  the  water,  and  says  firsts 
*^  Exsufflo  te,  immondissime  spiritus,  in  no- 
mine domini  nostri  Jesu  Christi/'  lie  then 
tises  this  exorcism:  '*  Exorcizo  te,  creatura 
aqux^  in  nomine  Dei  patris  omnipotentis, 
et  in  nomine  Jesu  Chrisd,  filii  ejus,  et 
spiritus  sancti,  si  quod  phantasma,  si  qua 
virtus  inimici,  si  qua  incursio  diaboli,  era- 
dicare  et  efRigare  ab  hie  creaturi  aquae,  ut 
£at  fons  aquse  salientis  in  vitam  etemam/'  It 
will  not  be  necessary  to  read  the  whole  office, 
tior  to  describe  the  various  incantations  used 
in  the  consecration  of  holy  water.  Incanta- 
tion is  also  applicable  to  the  burial  of  the 
dead  in  those  countries,  for  with  this  in- 
chanted  water  the  dead  body  is  repeatedly 
sprinkled,  as  is  evident  from  these  words, 
taken  firom  a  catholic  litur^,  in  which  every 
tiling  wears  the  aspect  ofmagic  and  necro- 
mancy, to  use  the  language  of  Dr.  Bentley, 
rather,  than  of  a  christian  nie.  '<  CoUocabunt 
corpus  sic  indutum,  vel  super  mensam  ali- 
qUaln,  vel  in  terrft,  loco  decenti,  super  aliquod 
stragulum  aut  tapete,  et  ad  pedes  caputve 
aemper  candelam  accensam  haoebunt :  parva 
item  aliqua  crux  super  pectus  et  inter  manus 
defuncti  ponatur,  aut,  ubi  crux  desit,  manus 
in  modum  cnicis  componantur.  Siepe  etiam 
ts)>ergatur  corpus  aqua  benedict^."  In  de- 
scribing the  procession  to  the  house  of  the 
deceased,  it  is  oidered  to  be  made  '*  proelatft 
cruce,  et  aspersorio,  cum  aqu&  beBedict&  in 
vasculo."  The  body  of  the  deceased  and  bed- 
chamber are  to  be  sprinkled.  In  the  church, 
"  sacerdos  accipit  aspersorium  de  manu  minis- 
tri,  et  aspergit  corpus  defuncti,  diacono  post 
eum  incensante.'*  The  sprinklings,  genu- 
ilexions,  signings  with  a  cross,  incense  burn- 
ings, and  various  other  ceremonies,  accom- 
panied the  whole  time  with  a  particular  kind 
of  chant,  are  well  known  to  any  person,  who 
has  travelled,  or  made  any  inquiries  into  the 
religious  rites  of  popish  countries.  The 
fpnakliqg  of  the  ofispnog^  and  the  sprinkHog 


of  die  dead  body  is  pci  formed  bya  ptrticidir 
instrumeot,  with  which  when  in  cathoQe 
countries,  I  have  been  repeatedly  sprinkled 
myself:  it  is  called  ugpenonHm  a  ttpergU* 
mt. 

In  the  passaee  quoted,  diere  is  ndther  prs- 
fanation  nor  ridicule:  hcts  are  plainly  nA 
clearly  stated,  which  take  place  in  by  far  the 
ereater  part  of  the  Christian  world.     The 
buty  in  most  places  sit  tamely  under  the 
abominable  and  disgraceful  usurpation  of  the 
vilest  men  under  the  denomination  of  priests; 
Let  the  promoter  travel  through  the  gretfter 
part  of  Europe,  all  Asia,  and  Ainca,  where 
there  are  Christians,  and  the  greater  part  of 
America,  and  he  roa^  be  a  witness  to  eveiy 
practice,  mentioned  in  this  obnoxious  pas« 
sage ;  but  surely,  it  is  unbecoming  his  cha* 
racter,  unbecommg  the  office  he  hean  among 
us,  to  show  such  a  total  ignorance  of  the  stale 
of  Christianity  in  the  world,  as  to  suppose, 
that  those  superstitious  practices,  which  are 
known  to  belong  to  others,  can  be  imputei 
to  his  own  church,  and  which  not  only  his 
own  church  expressly  reprobates,  but  with 
which  the  accused  person  cannot  be  proved 
to  have  ever  chai^^  it. 

These  superstitious  prejudices,  it  is  said,  in 
without  douDt  highly  beneficial  to  the  interests 
of  the  clerical  community.  If  this  were  the 
case  in  England,  the  promoter  could  easily 
find  out  the  benefit  derived,  or  supposed  to  be 
derived  by  the  clergy,  from  these  practices; 
but  as  he  cannot  do  this,  and  on  the  othtf  , 
hand,  the  benefits  derived  from  them  by^ 
Popish  clergy,  are  innumerable,  he  is  con- 
victed a^n,  of  giving  a  meaning  to  a  pas- 
sive, which  it  does  not  bear  upon  »  fiur  con* 
stniction. 

The  morals  of  neither  pavty,  it  is  said,  ue 
consulted;  certainly  they  are  not  in  the 
greater  part  of  the  Christian  world :  for,  where 
the  priests  have  the  superiority,  lust,  ambi- 
tion, passion,  inordinate  desire,  and  every 
other  vice,  necessarily  consequent  to  the 
vows  they  have  tzdcen,  and  under  which  th^ 
are  supposed  to  live,  reign  uncontrolled,  and 
the  people  o(  both  sexes,  by  being  kept  in 
ignorance,  and  made  subservient  to  the  viewi 
of  the  priests,  grow  callous  to  the  impressioof 
of  virtue,  and  are  notorious  for  a  degradatiM 
of  character. 

The  people,  it  is  said,  think  themselveft. 
permitted  to  indulge  in  these  vices.  To  prove 
this,  it  is  necessary  only  to  make  inouiiMS 
from  any  persons,  who  have  travelleo,  and 
they  will  give  sufficient  proofs,  that  the  people 
do  think  themselves  authorized  to  live  in«e 
commisaon  of  many  vices,  or  at  least,  fion 
the  facility  of  absolution,  make  noscrtt|deof 
living  in  the  habitual  indhileenoe  of  them. 
This  18  no  new  complaint :  Wickltfie  used  In 
say  above  400  years  ago  thaX  he  was  net 
fond  of  applying  the  avoids,  chinch  jw 
churchmen,  merely  to  tine  deigy.  As^Mse 
oAen  were  men  of  bad  lives,  be  thoughtsuon 
an  appUcatioiii  a  vile  jpwstitutiop  w  (bV^ 
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saeied  names.  Besides,  it  had  a  bad  kifliii- 
cncey  he  thought,  upon  Uie  laity :  seeming  to 
exclude  them  from  Christ's  church,  and  to 
ffwe  them  a  dispensation  for  licentious  prac- 
tices. If  they  were  not  of  Christ's  church, 
they  were  not  under  Christ's  laws.  He  there- 
fere  would  never  have  ainr  idea  fixed  to  the 
word  ^  church"  but  that  of  the  whole  body  of 
christians. 

The  gaoUeman  in  black  is  supposed  to  put 
on  a  particular  set  of  features  with  his  clothes. 
Il  w(Nild  he  endless  to  quote  passages  from 
ancient  or  modem  authors,  wnich  describe 
the  state  of  the  clergy  abroad  t  the  vows, 
which  they  are  under,  necessarily  place  them 
in  a  different  situation  from  other  men,  and 
from  these  vow;^,  they  are  expected  by  the 
people,  who  know  not  the  nature  of  our  frame, 
to  be  so.  I  have  read  much  on,  and  been  eye 
witness  to  their  conduct ;  but  he  must  be  lost 
to  all  sense  of  shame,  who  either  compares, 
or  declares,  that  I  have  compared  the  cler^ 
of  England,  with  those  on  the  continent,  vrm 
a  view  of  attributing  to  the  fbnner  the  vices 
and  behaviour  which  belong  to  the  latter.  In 
England  they  are  citizens,  on  the  contrary 
abroad  they  are  not  so ;  and  it  is  properly  ob- 
served in  page  43,  of  the  pamphlet  in  ques- 
tion, that,  could  the  cler^  of  France  nave 
submitted  to  become  citizens,  they  might 
still  have  been  in  possession  of  wealth  and 
influence.  For  my  own  part  I  consider,  and 
am  authorized  by  the  canons  of  the  church 
and  by  acts  of  parliament,  in  considering  the 
clergy,  like  the  army  and  navy,  as  a  political 
iMxly  of  men,  of  servants  to  the  state,  whose 
bead  is  the  same  as  the  head  of  the  army  and 
navy,  the  sovereign  of  these  realms.  As 
their  conduct  with  respect  to  the  instruction 
of  the  people,  and  the  conducting  of  the 
public  worship  is  regulated  b3r  the  civil  power, 
the  body  is  political,  not  spiritual.  Aud,  if 
luiy  one  says  here,  that  the  clergy  are  not  in 
this  predicament,  which  is  a  verv  different 
one  from  that  of  the  Romish  clerry,  and 
should  act  upon  this  opinion,  by  withdrawiug 
Ifaem  from  the  allegiance  due  to  the  king, 
and  impressing  them  with  notions  that  they 
are  a  body  of  men  independant  of  the  state, 
I  do  not  scruple  to  say,  that  he  betrays  his 
ignorance  of  our  laws,  and  is  an  enemy  to  his 
country. 

On  the  whole  then,  it  does  not  appear,  that 
amr  sacred  office,  much  less  the  most  sacred 
omces  of  the  church  of  England,  are  profandy 
levOed,  or  lidiculed,  or  even  alluded  to.  The 
promoter  was  not  aware,  that  the  passage  in 
question,  as  I  have  before  hinted,  is  connect- 
ed with  what  goes  before  in  page  36.  '  For 
these  last  fourteen  hundred  years,  the  world 
Itts  been  under  the  influence  of  two  opinions, 
aearly  subversive  of  all  true  religion.'  Under 
the  second  opinion,  namely,  the  love  of  pre- 
CDiinence,  come  the  observations,  that  Uie 
.promoter  has  made  a  part  of  his  charse^  for- 
getting, that  the  church  of  England  is  not 
400  yean  dd^  |fa»t  st  thjs  jeformation  the 


pre-eminence  of  the  ecdesiastieBl  state  was 
abolished,  that  the  church  of  England  derives 
its  existence  and  authority  from  an  act  of 
p«urliament,  and  that  its  existence  and  autlMK' 
rit^  niay  in  a  moment  be  as  easily  taken  away, 
as  it  was  given,  by  an  act  of  parliament. 

Though  this  explanation  is  sufficient  to 
refute  tne  absurdity  of  the  charge  made  * 
against  me,  I  think  it  necessary  to  give  my 
own  opinion  of  the  sacred  or  most  sacred 
offices  of  the  church  of  England,  as  performed 
by  its  ministers.  They  appear  to  me  in  ge- 
neral to  be  drawn  up  with  a  true  devo^ 
tional  spirit,  proper  to  impress  the  minds  of 
the  memb^s  of  that  churcn,  with  sentiments 
of  religion  and  piet^.* 

W.  FaE»n. 

Mr.  Frend  bavins  finished  this  summary, 
desired  that  the  eighth  article  mieht  be  read. 

[8th  Article.  We  article  and  object  to  yon 
the  aforesud  William  Frend,  That  by  the 
laws  and  statutes  of  this  university,  particu- 
larly by  the  forty-fifth  statute,  intituled^  *  Do 
Concionibus  :*  and  by  a  decree  passed  in  the 
senate  of  this  university,  on  the  ninth  day  of 
June,  one  thousand  six  hundred  and  three,  it 
is  ordained  and  provided.  That  all  and  every 

J>erson  or  persons  impugning  religion,  as  hf 
aw  estabhshed  within  this  realm,  or  impugn- 
ing ecclesiastical  ranks  and  dignities,  may 
and  ought  to  be  proceeded  against,  and  pu- 
nished by  suspension  from  academical  d<^ 
grees,  by  expulsion  or  bv  banishment :  and 
we  article  and  object  as  above.] 

This  article  having  been  read,  Mr.  Frend 
requested  that  the  ^ce  of  1003  might  be 
resid,  and  on  the  printed  statute  book  beine 
produced,  Mr.  Frend  objected,  and  desireS 
that  it  might  be  read  from  the  original  grace 
book.  The  registrary  replied  that  it  was  not 
in  Court;  it  was  in  his  office.  Mr.  Frend 
persisted  in  desiring  it  to  be  produced.  The 
vice-chancellor  on  Uiis,  said  :  I  suppose,  Mr. 
Frend,  it  is  not  very  material,  you  do  not 
wish  to  give  the  registrary  the  trouble  of  going 
out  of  Court  for  it.  Mr.  Frend  replied :  Sir, 
I  must.  I  have  reasons  why  J^  conceive  the 
production  of  the  original  very  material.  The 
office  is  not  far  off,  and  as  I  feel  myself  n^ 
ther  fatigued,  this  little  delay  will  he  some 
relief  to  me. 

Upon  this  the  registrary  went  out  of 
Court,  and  returned  in  about  ten  minutes 
with  the  orieinal  grace-book.  Mr.  Frend 
then  desired  uiat  the  grace  of  1603  might  be 
read,  and  after  some  pause  the  vice- chancel- 
ler  replied  that  it  was  not  to  be  found.  Mr* 
Frena  rose  and  spoke  with  some  degree  of 
warmth. 

No,  Sir,  it  is  not^o  be  found.  The  grace 
of  1003  is  not  in  those  books.  It  is  not  in 
the  place  which  could  alone  give  it  a  statuta* 
ble  existence.  ^  This  grace,  on  which  so  much 

*  Thb  paper  was  afterwards  delivered  into 
the  tiee-chancellor's  hands.    Frend, ' 
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bas  been  said,  which  is  to  be  held  cut  in 
terrorem  to  academics,  appean  to  be  a  non- 
entity, a  phantom.  When  brooght  to  the 
test  It'  vanishes  into  air. 

Surely,  Sir,  the  promoter  roust  be  lost  to 
all  sense  of  decency,  who  could  thus  trifle 
with  the  Court,  and  charge  a  man  with  a 
▼ariet>  of  crimes  against  a  grace,  which  as  a 
law  existed  only  in  his  own  imagination.  Is 
not  thiK  an  instance  of  the  most  scandalous 
effixMitery?  Not  content  with  the  statute 
De  Concionibus,  which  cannot  be  brought  for- 
ward m  this  Court,  he  was  resolved  to  show 
bisskiliand  his  malignity  still  farther,  by  en 
deavourin^  to  condemn  me  on  a  siippositious 
law.  Is  It  not,  Sir,  unaccountable^  that  at 
the  end  of  the  eighteenth  century  a  member 
of  this  university,  a  doctor  in  divinity,  could 
thus  stand  forward  as  a  promoter  in  so  nefa- 
nous  a  Cduse  ?  It  is  now  a  hundred  and 
ninety  yearsi  since  the  grace  is  supposed  to 
banre  passed,  and  within  that  lenra  of  time 
not  a  single  person  is  to  be  found  on  record 
chareed  with  a  breach  of  it.  Am  I  to  be 
the  first  person  to  feel  tlie  effects  of  a  grace, 
which,  if  it  had  ever  passed,  must  be  well 
known  to  have  been  the  produce  of  trouble- 
some times  full  of  bigotry,  and  religious  infa- 
tuation f  But  it  is  needless  to  argue  longer 
<m  this  subject :  the  grace  is  not  to  be  found, 
it  has  no  legal  existence,  it  is  not  in  the  re- 
-cords  of  the  university,  no  proof  can  be 
brought  of  any  one  surorin^  under  its  penal- 
ties, It  is -—(here  the  vice-chancellor  in- 
terrupted Mr.  Frend  by  observing  that, 
though  it  was  not  in  the  grace-book,  it  was 
in  the  vice-chancellor's  book :  on  which  Mr. 
Frend  changed  his  discourse,  and  addressed 
bim  thus :) 

I  thank  you,  Mr.  Vice-chancellor,  for  re- 
minding me  of  a  circumstance  which  I  might 
otherwise  have  forgotten.  The  grace  is  cer- 
tainly in  the  vice-chaocellor*s  book,  and 
from  thence  it  was  copied  into  the  book  of 
statutes.  But,  Sir,  from  its  being  in  the 
▼ice- chancellor's  book  it  does  not  follow  that  it 
is  a  grace  of  the  university.  On  the  contrary, 
there  is  full- and  sufficient  proof,  that,  at 
the  time  when  this  book  was  written,  there 
was  no  proof  of  the  legal  existence  of  the 
grace. 

Sir,  it  b  usual  to  attest  that  a  copy  of  a 
grace  agrees  with  the  original.  Of  this  you 
will  find  in  the  vice-chancellor's  book  fre- 
<]ent  instances,  and  the  resistrary  of  those 
tunes  naturally  made  use  of  5\e  common  for- 
mula. Under  the  gnct  you  will  find  this 
attestation,  concluding  with  the  words,  Ita 
Utior.  The  registrary  had  been  copying  the 
grace,  it  mijght  be  from  some  printed  book, 
a#id  not  having  any  doubts  of  its  authenticity 
wrote  down  the  usual  words,  lia  tutor. 
Thus  it  remains,  Ita  tettor^  Ita  ttttor  !  who 
testifies.^  The  registrary  was  too  honest  a 
man  to  put  his  name  down  without  an 
actual  inspection  of  the  original :  he  searched 
for  this  orig'mal,  and  not  finding  it,  left  the 


Pr$eeeiing$  in  ike  Case  qf 


[<1S 


grace  in  the  vice-chancellor's  book  in  the  p»« 
sent  imperfect  condition.  There  is  indeed  hm 
teUoTy  but  no  name  or  signature  follows.  A» 
the  grace  could  not  be  ioaaoA  in  those  days--* 
as  it  is  not  to  be  found  at  present — as  there  ia 
no  record  whatever  of  any  trial  under  it— as  it 
is  now  a  hundred  and  ninety  years  since  it  waa 
passed — ^I  am  relea^  entirely  litmi  the  ne^ 
cessity  of  giving  it  any  farther  consideration* 
I  cannot  examine  whether  the  supposed  crimes 
of  which  I  am  accused,  oome  under  this  su^ 
posed  grace  or  not;  but  I  must  leave  the 
court  under  this  conviction,  that  no  man  bat 
the  present  promoter  could  have  so  d^raded 
himself  in  the  eyes  of  die  university,  and  of 
all  honest  men,  as  to  appear  thus  in  a  puUio 
court,  to  enforce  what  at  best  would  have  been 
considered  only  as  an  obsolete  statute,  and  it 
now  proved  to  be  of  no  v^dity. 

Having  thus.  Sir,  fireed  myself  entirely  from 
one  part  of  this  article,  I  may  be  expected  to 
examine  what  can  be  urged  against  me  under 
the  statute  De  Concionibus;  but  I  have  alreadty 
made  my  objections  to  the  application  of  this 
statute  in  the  present  court    I  have  protested 
against  it  as  totally  contrary  to  the  forms  of 
our  law,  and  the  privileges  of  the  universi^. 
The  promoter,  fearful  that  his  tricks  should 
be  found  out,  resolved  to  secure  me  by  a 
statute,   which  differs  materially  from  the 
grace :  but  I  stand  here.  Sir,  to  be  tried  by 
the  laws  of  the  university.    I  am  not  only  to 
defend  myself,  but  the  rights  of  every  ibember 
of  the  senate.    I  stand  here  to  vindicate  the 
authori^  of  the  heads  of  colleges,  which  thie 
promoter    is    endeavouring   to  undermine. 
Yes,  gentlemen,  I  will  vindicate  your  autho* 
rity.    I  contend,  that  no  man  can  be  tried  in 
this  court  under  the  statute  De  Concionibus. 
}t  would  be  an  insult  to  you,  to  answer  any 
charge  here  on  this  statute.     You,  gentle* 
men,  conjointly  with  the  vice-chancellor,  are 
in  the  proper  place  the  judges  of  eveiy  offence 
committed  against  it.     I  shall  always  stand 
lip  for  your  legal  authority,  and  will  support 
it,  whilst  this  promoter,  lost  to  all  sense  of 
duty,  and  decorum,  insults  every  one  of  you. 
He  insults  every  head  of  a  house  by  this  ooi^ 
temptuous  mode  of  proceeding.    Not  content 
with  treating  the  university  with  the  utmost 
contempt,  he  aims  a  blow  at  the  power  of  its 
heads.    By  oresuniing  to  interfere  with  the 
execution  or  this  statute,  he  reproaches  you 
with  neglect  in  matters,  which  are  trusted 
solely  to  your  vigilance :  and,  in  pursoinff  his 
own  ridiculous  purpose,  he  has  no  regard  for 
the  existence  ot  laws,  nor  for  the  characten 
of  those  persons,  in  whom,  by  our  statutes^ 
the  execution  of  them  is  vested.    Gentlemen^ 
if  I  am  ever  accused  before  you  on  matten^ 
of  which  you  have  the  statutable  cognisance 
I  know  how  to  submit;  but  I  am  an  Engiiah- 
man  as  well  as  a  master  of  arts  of  thi»  una* 
versity,  and  I  do  maintain,  that  evety  right  of 
Englishmen  and  academics  has  been  violated 
in  u>is  trial. 

It  IS  needless^  Mr.  Vi^efaiacellpg|  to 
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tecule  tbis  subject  farther.  I  shall,  in  few 
words,  read  my  answer  to  this  article,  to  be 
bereaRer  submitled  to  your  perusal. 

Here  Mr.  Frend  read  the  following  paper: 

I  now  flatter  mvself  with  having  effectually 
demonstrated,  that  the  several  charges 
brought  against  me,  whether  I  am  the  author 
of  the  punpblet  or  not,  are  entirely  without 
foundations;  that  I  have  not  impugned  religion 
asi  established  in  this  kingdom,  •  nor  all  eccle- 
aiasUcal  ranks  and  dignities;  have  not  de- 
famed the  liturgy,  styled  the  public  worship 
idolatrous,  nor  profanely  dendcd  the  most 
sacred  services  of  the  church.  And  here  I 
might  stop,  as  having  no  concern  in  what  is 
^rther  objected  to  me  by  the  promoter,  in  the 
eighth  article,  in  which  he  says,  that  by  the 
laws  and  statutes  of  this  University,  particiv* 
iarly  by  the  forty-fifth  statute,  intituled,  De 
Concionibus ;  and  by  a  decree  passed  in  the 
senate  of  this  university  on  the  ninth  day  of 
June,  one  thousand  six  hundred  and  three,  it 
is  ordained  and  provided,  that  ail  and  every 

S^rson  or  persons  impugning  religion,  as  by 
w  estabhshed  within  tnis  realm,  ifr  impugn- 
ing ecclesiastical  ranks  and  digmties,  may 
and  ought  to  be  proceeded  against,  and 
punished  by  suspension  from  academical  de- 
grees by  expulsion,  or  by  banbhment. 

But,  for  the  sake  of  showing,  that,  though 
any  or  all  of  these  charges  should  be  thoi^t 
to  remain  in  full  force  against  me,  I  have  not 
thereby  incurred  any  penalty,  the  mfliclion  of 
which  is  intrusted  to  this  Court,  I  shall  offer 
some  things  on  one  of  the  laws  specified 
therein,  namely,  the  decree  passed  in  the 
aenate  of  the  university,  in  the  year  1603,  re- 
fittrving  what  I  have  to  say  on  the  statute  De 
Concionibus,  till  I  am  called  by  the  vice-chan- 
cellor, and  the  greater  part  of  tlie  heads  of 
colleges,  errorem  et  temeritatem  meam  rezfocarcy 
d  publice  confiteri ;  and  dismissing  all  other 
laws  and  statutes,  not  particularly  pointed 
out,  with  this  general  observation,  de  mm  ap- 
parentibus  et  non  existeniibtu  eadem  at  ratio. 
The  Supposed  decree  of  1603,  which  is  printed 
from  a  copy  of  the  statutes,  formerly  kept  by 
the  vice-chancellor,  is  not  extant  in  the  only 
authentic  repo^tbry  of  law,  the  register  of 
the  university.  Nor  is  this  to  be  imputed  to 
pejglect  or  accident;  the  reason  of  its  not 
being  found  there,  must  be  obvious  to  any  in- 
telhgent  person.  It  was  never  ordered  to  be 
inserted  ttiere,  as  was  and  is  usual  in  the  case 
of  standing  laws;  the  customary  clause  iff 
those  cases,  ut  hoc  decretum  veUrunif  vtl  hsc 
€oncet$io  vestra  pro  riatuto  habeatur,  et  in  librig 
^procuraiorum  inscribatur^  makes  no  part  of  it : 
fnm  whence  the  inference  is  obvious,  that  the 
-decree,  objected  by  the  promoter,  was  merely 
« temporary  resolution,  suited  to  the  present 
emer^cy,  and  not  intended  to  operate  as  a 
Unr  in  future.  The  same  inference  may  be 
deduced  from  the  omission  of  the  words, 
ddncept^  or,  in  poatemm :  it  is  said,  $i  quis  op^ 
p^ntMrit,  not  m  qiM  oppugnoHrii  in  poi- 


t$rum ;  so  that,  supposing  the  form  Itself  ever 
to  have  passed  the  senate,  it  was  certainly 
never  intended,  vi  pro  gtatuto  in  perpehmm 
kabeaiw  ;  and,  it  is,  I  believe  as  certain,  that 
it  has  never  since  derived  an  authority  from 
any  public  act  of  tiie  tmiversity.  An  at* 
tempt,  therefore,  to  execute  it  at  this  time, 
must  be  as  unreasonable  and  unjust,  as  it 
would  be  thought  an  hundred  and  fifty  years 
^  hence,  to  enfoKe,  what  is  called  the  alien 
bill,  or  that  concerning  traiterous  corres- 
pondence, when  the  occasion  of  passing  those 
laws  was  become  mere  matter  or  history,. and 
the  relative  situation  of  England  and  France 
entirely  changed. 

I  am  warranted  in  styioc  this,  supposing 
the  decree  ever  to  have  had  an  existence,  'of 
which,  I  believe,  the  promoter  has  no  farther 
evidence  than  that  of  a  private  author  half  a 
century  after  the  date  of  it  But  would  such 
evidence  be  allowed  in  Westminafter»hal],  in 
favour  of  any  law,  which  was  not  to  be  found 
in  the  rolls  of  pariiament,  and  of  which  there 
were  no  traces  in  the  decisions  of  Uie  courts 
of  law  ?  I  allejge  yet  fiirther,  that  if  the  de^ 
cree  were  founain  the  proper  place,  and  eon* 
taining  all  the  expressions  necessary  to  show, 
that,  m  the  intention  of  those  who  passed  it, 
it  was  designed  to  operate  as  a  law,  perpeiui» 
Juiurii  temporibuf,  it  must  be  considcied  as 
null  and  void,  for  want  of  power  to  execute 
such  intention.  The  subject  matter  of  it  doea 
not  come  within  the  limit  prescribed  in  that 
clause  of  Queen  Elinbeth's  statutes,  under 
which  alone,  since  these  statutes  vrere  |^vM^ 
the  power  of  making  additional  laws  is  vested 
in  tne  senate.  For,  what  conne;cion  is  there 
between  a  decree  de  oppugnatoribtu  eccMit 
anglicana^  and  a  power  of  making  statutes  ad 
eruditionit  ampUficationemy  et  decori  atigue 
honerti  contervationem  f  But  this  is  not  all ;  it 
also  istis  ttatuti9  detrakU  aut  officii^  as  it  xivcs 
to  the  vice-diancellor  alone,  a  power  of  pu^ 
nishing  those  offences,  the  punishment  ef 
which  IS,  by  the  statute,  given  to  him  and  a 
majority  of  the  heads  joinUy  I  and  as  it  takes 
firom  eveiy  member  of  the  university,  the 
privilege  of  retracting  or  revoking  his  errors, 
by  subtecting  him  iptofacto^  to  a  suspension 
of  hisaegrees. 

In  this  part  of  my  "argimient.  I  have  the 
authority  of  the  vice-chancellor  nimself,  who, 
on  a  former  dajy,  asserted,  that  no  grace  or 
decree  of  the  university  ought  to  be  allowed 
in  this  Court,  which  was  inconsistoit  with  a 
public  statute ;  £  take  the  liberty  of  adding, 
whether  it  makes  for  or  a«dnst  the  nower  of 
the  vice-chancellor,  thai  of  the  other  neacfi  of 
houses,  or  the -privilege  of  a  privatB  indt* 
vidiial.*  W.  Fbkvd. 

Mr.  Frend,  having  read  this  paper,  ad- 
dressed the  Court. 

TtuBy  Sir,  I  haveendeamMiredto  rafiite  the 

■  ■In  II  '  ■       I'm.*      11       ■     ■  '[•"    ■■«■ 

^  This  pa»er  was  afterwaids  delivered  int» 
the  faaodt  or  the  Vice^cbaaceUdr.    Frendt 
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charge  brought  against  me ;  but  before  I  de- 
vKver  the  papers  into -your  h^nds  and  submit 
them  to  a  candid  investigation,  give  me  leave 
lo  address  myscir  to  the  promoter.  Thoueh 
I  have  not  taken  any  notice  of  the  statute  De 
Goncionibus,  as  he  has  mentioned  the  case  of 
Mr.  Charke,  fellow  of  Peter-house,  who  in  the 
year  15f  2  was  uqder  that  statute  deprived  of 
his  fdlowship,  and  banished  from  the  uni- 
▼eraitr,  and  it  has  been  urged  as  a  precedent 
for  inflicting  the  same  punishment  upon  me,  I 
wUl  take  occasion  from  hence  to  ask  the  pro- 
moter, before  we  part,  a  few  questions. 

Was  Mr.  Charke  cited  into  the  vice-chan- 
cellor's court  to  answer  for  his  conduct  > 

Who  was  the  promoter  of  those  days  f 

Was  any  near  relation  or  intimate  friend 
dted  to  appear  against  him  ? 

Were  any  private  letters  or  conversation 
betrayed  for  that  purpose  ? 

Was  any  attempt  made  to  establish  the 
charges  by  having  recourse  to  distant  publica* 
tions? 

Were  the  minutes  of  the  evidence  taken 
for  the  information  of  the  judges  put  into  the 
bands  of  the  promoter,  before  they  passed 
isto  the  hands  of  the  judges  ? 

In  a  word,  had  foe  university  the  mortifi- 
CBtk>n  of  seeing  a  principal  member,  in  the 
character  of  promoter,  sacrifice  every  virtuous 
fecline  to  bigotry  or  resentment,  to  the  hope 
of  preferment  or  the  love  of  persecution  ? 

While  the  promoter  is  ruminating  on  these 
ouestions,  I  will,  Sir,  detain  the  Court  only  a 
few  moments,  in  considering  the  nature  of 
these  prosecutions.  I  have  neen  acaised  of 
im)>u^ing  religion  by  asserting  certdn  pro- 
positions, but,  throughout  the  whole  course 
^  the  procee^ngs,  the  promoter  has  never 
given  hunself  the  trouble  to  inouire  a  moment 
Into  thor  truth  or  falsehood.  This  he  consi- 
dered aa  of  little  importance.  It  was  sufficient 
for.  him  and  the  twenty-seven,  that  an  opi- 
nion was  supposed  to  be  advanced,  which, 
whether  true  or  false,  contradicted  a  notion 
maintained  two  hundred  years  ago,  and  was 
therefore  a  projier  object  for  acs^emical  ani- 
nadversion. 

How  disgraceful.  Sir,  is  such  a  conduct! 
These  men  misconceive  entirely  the  nature 
md  character  of  this  university.  We  {Pro- 
pose by  our  studies  to  investigate  truth,  it  is 
our  ambition  to  lay  it  open  to  the  world ;  and 
abould  any  one  of  us  in  the  course  of  his  read- 
ing see  reason  to  alter  his  former  opinions,  or 
should  he  explore  anv  latent  truth,  we  will  not 
on  that  account  hold  him  up  to  public  cen- 
eure.  We  applaud  his  researches,  we  ap^ 
Drove  of  his  z4d^  we  rectifV  our  own  notions 
oy  bis  discoveries,  or  if  ne  errs  his  error 
^aches  us  to  guard  against  some  fallacy,  and 
paves  the  way  for  future  inquiries.  Had  the 
university  been  always  of  the  same  mind 
vrith  the  twentv-seven,  in  vwn  would  a  Locke 
have  cultivated  4he  ]fowers  of  his  mind  t  in 
vain  woidd  Newton  have  set  aside  the  theories 
of  the  ancient  philosophy.    We  must  have 


been  doomed  to  one  beaten  round  of  dij  me- 
taphysics, we  must  have  plodded  in  the  saiae 
dull  course,  and  no  one  would  have  dared  to 
follow  the  bent  of  his  genius,  lest  the  dis- 
covery of  truth  should  banish  him  from  the 
seats  of  literature. 

No,  Sir,  let  it  not  be  supposed  in  the  world 
that  our  character  is  degenerated^  and  that 
we  are  of  such  base  and  servile  mmds,  as  to 
entertain  a  wish  for  the  suppression  of  liberal 
inquiry.  We  will  continue  to  exhort  each 
other  to  cultivate  every  noble  science:  soma 
may  choose  to  explore  with  Newton  the  path 
into  new  worlds,  others  are  investigating  the 
causes  which  retained  the  human  mind  so 
long  in  the  mazes  of  heathen  mythology^ 
others,  by  comparing  the  systems  of  the  an- 
cients with  the  discoveries  of  the  modems, 
mav  steer  between  the  principles  of  LeibniU 
ana  our  immortal  philosopher,  and  build  a 
theory,  which  erroneous  as  it  may  seem,  does 
not  want  for  advocates  among  the  most  intel* 
ligent  mathematicians,  *  Why  should  we 
stop  these  men  in  their  career,  and  if  they 
should  cany  their  attention  to  sacred  sub- 
jects or  the  art  of  government,  are  their  en« 
deavours  to  be  derided  or  impeded  ?  Are  roii- 
eion  and  politics  the  only  thing^s  so  well  un- 
derstood, that  no  addition  or  improvement 
can  be  xnade  to  them  ? 

I  have  been  Ipng,  Sir,  of  opinion,  that  truth 
cannot  sufifer  by  the  fullest  discussion,  and 
Uiat  every  restraint  onthelibertv  of  the  press, 
where  no  damage  can  be  proved  to  have  been 
done  to  an  individual,  is  contrary  to  the  inte- 
rest of  society.  Truth  is  on  the  side  either  of 
tbe  majority  of  a  nation,  or  the  minority.  If 
with  the  former  there  is  jaothing  to  be  apprs* 
bended  from  the  power  of  the  opponents.  la 
vain  will  thev  attack  it.  The  cause  of  error, 
weak  in  itself,  will  be  rendered  more  feeble 
bjT  every  endeavour  to  raise  its  head,  and  it 
will  be  overcome,  not  by  the  strength  of 
party,  but  by  the  force  of  argument. 

If  the  truth  rests  with  the  minority,  it  ii 
evidently  for  the  interest  of  the  other  side, 
that  every  argument  should  be  brought  for- 
ward. That  majoritv  must  be  corrupt  and 
base  which  requires  the  suppressbn  of^  truth, 
when  it  ought,  on  Uie  contrary^  to  hold  forth 
every  encouragement  to  free  inquiry,  by  which 
it  must  be  a  gainer ;  for  a  tenacious  adhe- 
rence to  its  own  erroneous  opinions,  in  spite 
of  reason  or  argument,  must,  by  a  continusl 
and  proeressive  state  of  degradation,  render 
it  unfit  Tor  the  most  laudable,  pursuits,  and 
sink  it  at  last  in  the  depths  of  iterance  and 
vice. 

In  a  well  constituted  government,  no  danger 
can  possibly  ensue  from  the  publication  of  any 
sentiments  religious  or  political;  and  that 
state  of  rehgion  and  government  must  be 
bad  indeed,  which  can  be  overset  by  a  sbiUii^ 
pamphlet  As  to  trials  of  this  sor^  I  look  on 
them  as  public  benefits;  they  may  be  coia. 

^W W— ^"—M ii—— «— —  ■         «  ■  l,.^——- — ^""^ 

♦  See  the  works  of  Boscovkh.    tn^ 
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|Mired  to  experiments  in  natural  phUosophy, 
and  serve  to  show  what  progress  the  puhhc 
mind  has  made  in  the  investigation,  and  how 
far  it  is  prepared  for  the  reception,  of  truth. 
In  ^tttre  times,  it  will  be  thought  an  extra- 
<wdinary  phasnomenon,  that  in  the  eighteenth 
century,  in  a  pkce  dedicated  to  the  pursuit 
of  literature,  a  man  should  have  been  thus 
summoned,  thus  tried,  and  thus  persecuted 
for  the  publication  of  opinions,  which  no  one 
of  his  accusers  attempted  to  refute. 

To  sum  up  the  whole,  Sir,  in  few  words; 
free  inquinr  cannot  be  injurious,  except  to 
wicked  and  depraved  minds.  Society  may  be 
meliorated,  but  can  never  suffer  bv  it  i  and  if 
it  should  be  objected,  that  thus  a  door  will  be 
opened  to  the  propagation  of  erroneous  prin* 
aples,  let  us  still  recollect,  that  the  errors  of 

genius  are  momentary  and  pardonable;  but 
ow  shall  we  hereauer  dispel  that  horrid 
gloom  of  intellectual  darkness,  which  the  pro- 
moter and  his  cabal  are  endeavouring  to  spread 
•ver  this  university ! 

Replt. 

Dr.  Kipling  now  rose  and  observed,  that 
when  he  considered  the  number  of  hours 
which  had  already  been  wasted  on  this  trial, 
the  precarious  state  of  the  vice-chancellor's 
health,  and  the  various  duties  annexed  to  his 
office,  he  felt  the  necessity  of  confining  him- 
self, in  his  reply,  entirely  to  the  merits  of  the 
cause.  He  insisted  that,  notwithst^ding 
everything  which  Mr.  Frend  had  said,  to 
repel  the  charee  of  defaming  the  ministers 
and  officers  of  uie  church  of  England,  it  must 
be  obvious  to  every  one,  that  the  church  of 
Eneland  must  be  the  chief  object  of  his  at- 
tack. For  to  whom  was  the  pamphlet  ad- 
dressed, but  to  the  associated  bodies  of  re- 
jHibhcans  and  anti-republicans  in  England, 
«nd  where  must  those  abuses  exist  which 
they  are  called  upon  to  remedy?  certainly 
not  in  the  church  of  Rome,  to  which  their 
exertions  could  not  extend,  but  in  the  church 
of  England,  where  only  they  could  be  sup- 
posed to  have  any  effect.  The  rest  of  Mr. 
rrend's  defence  was  reducible,  he  said,  to  the 
following  points : 

The  charge  of  malice  imputed  to  him  and 
the  other  prosecutors. 

The  impropriety  of  enforcing  an  obsolete 
statute. 

The  credibility  of  witnesses  who  had  been- 
ptoduced  in  court. 

As  to  the  malicious  and  persecuting  spirit 
with  which  he  had*^l>een  charged,  Mr.  Frend 
could  not  have  forgotten  the  opportunity  which 
had  been  given  him  of  making  concessions, 
and  averting  the  prosecution,  if  he  had  thought 
proper.  Of  this  the  promoter  said  he  was 
ready  to  give  an  account,  if  called  upon.  Mr. 
¥noA  here  desired  him  to  do  it.  Dr.  Rip- 
ling  proceeded,  and  said,  that  not  many  days 
after  the  4th  of  March,  when  tlie  first  reso- 


lutions relating  to  the  prosecution  had 
agreed  on  at  the  vice-chancellor's,  Mr.  Marsb 
called  upon  him^  and  afler  expressing  his  con- 
cern  for  Mr.  Frend,  as  a  relation  and  friend, 
wished  to  know  if  there  was  no  way  by  which 
the  prosecutors  might  be  satisfidi,  without 
bringing  matters  to  such  extremities  as  seem- 
ed to  tlireaten  him.  He  told  Mr.  Marsh,  that 
in  his  private  opinion,  if  Mr.  Frend  should 
recant,  and  make  a  proper  concession,  he 
would  not  be  brought  before  the  vice-chao« 
cellor.  For  his  part,  he  assured  Mr.  Marsh, 
that  he  would  then  take  no  share  in  the  pro- 
secution,  and  he  believed  no  other  person 
would.  Mr.  Marsh  went,  by  his  consent, 
to  Mr.  Frend,  who  asked  him,  if  he  was 
authorised  to  make  any  proposals  ?  and  ,on 
his  answering  in  the  negative,  Mr.  Frend 
said,  as  you  are  not  autl^rited,  I  can  bkj 
nothing. 

The  promoter  then  went  to  the  next  point, 
and  observed,  that  even  admitting;  the  sta^ 
tutes,  mentioned  in  the  eighth  article,  to  ha 
oUoletty  it  would  by  no  means  follow,  that 
they  ought  never  to  be  enforced.  The  ei|» 
forcing  of  a  law  depends  upon  circumstances^ 
—on  some  occasions  it  may  be  more  prudent 
to  connive  at  an  offence,  than  to  bring  the 
offender  to  justice.  But  there  are  times,  when 
such  connivance  would  be  criminal,  as  preg* 
nant  with  the  worst  of  consequence^.*— What 
was  the  state  of  this  country  when  the  painpli^ 
let  was  written?  What  was  then  the  situe* 
tion  of  our  established  government? — ^Not 
only  of  our  political,  but  of  our  ecclesiastical 

fovemment  ?  Was  it  ever  known,  since  the 
eginning  of  this  century,  to  be  in  greater 
danger?  ^jba  not  the  chief  cause  of  this 
danser  the  circulation  of  seditious  and  tree* 
sonal)le  pamphlets  ?  Was  not  this  daiwer  in* 
creased  to  that  alarming  magnitude,  by  the 
unremitted  industry  of  certain  writen,  to  in* 
fuse  the  spirit  of  disaffection  into  the  public 
mind  ?  And  has  not  Hm  pamphlet  the  same 
evil  tendency  ? 

Dr.  Kipling  then  proceeded  in  assuring  hie 
audience,  that  he  would  not  have  callc3  cm 
this  Court  to  enforce  either  the  4Mh  statute, 
or  the  grace  of  1603,  on  a  common  occasion  ; 
but  that  the  times  liad  of  late  been  ex- 
traordinary, and  demanded  extraordinaiy  ex* 
ertions. 

As  to  what  Mr.  Frend  had  objected  to  the 
depositions  of  Mr.  Plampin,  Mr.  Kilvinston^ 
and  Mr.  Uoyd,  it  was  not  to  be  supposed,  for 
a  moment,  that  three  persons  of  liberal  edu- 
cation, would  knowingly  perjure  themselvee 
in  that  or  any  other  court.  Their  junction 
with  others  in  the  prosecution  did  not  give 
them  such  an  interest  in  the  cause  as  to  omke 
them  inadmissible.  Every  member  of  society 
is  in  some  degree  interested  in  the  proeecuf 
tion  of  a  public  offence :  crimes  of  the  noet 
enormous  nature  might  go  unpunished,  if  all 
persons  interested  were  precluded  from  ^y\wg 
evideoice;  and  in  cases  of  murder^  ao  irillneai 
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at  all  eould  be  admitted,  all  being  ccxncemed, 
and  parties  in  bringing  the  gtiih  to  light* 

The  present  prosecuUon  was  of  a  public 
nature ;  the  defendant  was  not  cited  for  any 
personal  offence  to  him  or  anv  other  of  the 
prosecutors.  He  h^  offended  the  public  at 
large  by  his  indecent  reflections  on  the  public 
institutions,  he  had  called  the  solemnity  of  in- 
terment a  spiritual  incantation,  he  had  charged 
the  worship  of  the  church  with  idolatry,  and 
coupled  the  holy  communion  with  a  baccha- 
nalian revel.  The  public  therefore  was  in- 
jured and  insulted,  erery  man  was  interested 
in  punishing  the  crime ;  and  the  three  gen- 
tlemen who  had  borne  testimony  in  the  cause, 
ought  tio  more  to  be  rejected  on  account  of 
partiality,  than  any  other  evidence  who  felt 
It  a  duty  to  stand  forth  and  endeavour,  as 
nmch  as  in  him  lay,  to  repress  an  evil  of  such 
a  dangerous  nature.  Under  this  impression, 
the  promoter  said,  that  he  had  acted  to  the 
best  of  his  abilities^  and  concluded  with  a 
compliment  to  the  vice-chancellor  and  the 
heads,  for  their  patient  attention  during  the 
whole  of  this  long  trial. 

Mr.  Trend  rose  and  observed,  that  as  the 
promoter  had  been  permitted  to  digress  from 
the  proper  business  of  his  reply  to  the  rela^ 
tion  of  a  fact  which  had  not  been  before  the 
Court,  he  hoped  that  he  might  be  allowed  to 
make  an  observation  also  on  the  same  sub- 
ject The  vice-chancellor  answered :  To  be 
sure.  Had  I  known  what  Dr.  Kipling  had 
been  going  to  say,  I  should  have  stopped  him. 

Mr.  Frend  then  related  the  whole  of  the 
transaction  with  Mr.  Marsh,  appeahng  to  a 
letter  which  Dr.- Kipling  had  received  from 
Mr.  Marsh,  and  which  he  declared  should 
soon  be  in  possession  of  the  public ;  eonchiding 
the  whole  of  this  point  with  observing,  that 
It  was  evident  nothing  conciliatory  was  ever 
intended ;  for  if  it  had  been,  when  they  foimd 
it  rejected  by  Mr.  Frend  merely  as  it  should 
seem  for  want  of  authority  in  the  proposer, 
this  authority  would  have  been  men  to  Mr. 
Marsh,  and  the  negociation  would  have  be«i 
resumed.    But  no  such  thing  was  done.f 

*  It  appears  from  the  protest,  that  Mr. 
Kilvington's  evidence  only  was  objected  to 
on  account  of  veracity ;  that  of  the  other  two. 
oii  different  accounts:  and  the  reader  will 
keep  in  mind,  that  the  objections  are  founded 
on  the  civil  law,  the  law  of  the  court,  to  which 
the  promoter,  and  his  partner  the  vice-chancel- 
lor^  seemed  to  have  paid  no  attention.  Frend, 

t  The  copy  of  the  letter  which  Mr.  Marsh 
wrote  to  Dr.  Kipling,  on  Monday  the  Cth  of 
May,  is  in  Mr.  Frend's  possession,  but  as  it  is 
of  considerable  length,  a  part  of  it  only,  con- 
taining those  circumstances,  is  here  inserted, 
whieh  relate  to  the  point  in  question : 

^  I  perfectly  well  remembered  that  I  had 
called  upon  you  about  two  months  before,  to 
inquire  if  no  method  could  be  devised  of 
averting  the  c?ii  which  threatened  Mr.  Fread ; 


As  to  the  promoter's  maittbdning  thai  the 
ecclesiastical  abuses  compbined  of  in  the 
pamphlet,  must  be  supposed  to  belong  to  the 
church  of  England,  because  the  pamphlet  is 
addressed  to  the  associated  bodies  in  t^ 
kingdom,  he  will  please  to  remember,  that  all 
the  paragraph  from  which  he  quoted,  is  ex* 
pressiy  said,  in  the  bottom  of  page  41,  to  be  a 
digression  with  which  the  parties  addressed 
have  nothing  to  do.  The  words  are :  <'  The 
contending  parties,  whom  we  are  addresdng, 
will,  however,  consider  this  as  a  digression, 
and  leave  to  others  the  care  of  directing  the 
spiritual  concerns  and  meliorating  the  rdi- 
gious  opinions  of  mankind/' 
.  With  respect  to  the  witnesses,  it  was  un- 
necessary to  add  any  thing  to  what  had  been 
stated  in  his  objections  to  them,  the  grounds 
of  which  had  not  been  removed  by  the  pro- 
moter, as  their  inadmissibility  depended  on 
very  different  circumstances — on  laws  with 
which  it  was  evident  he  had  not  given  him- 
self the  trouble  to  make  himself  arquainted. 

Mr.  Frend  then  gave  into  the  hands  of  the 
vice-chancellor  tlie  papers^  containing  his  an- 
swer t9  several  charges  which  he  had  jtaA  in 
the  course  of  his  defence,  with  the  request 
that  thev  might  not  be  permitt^  to  pass  into 
the  hanas  of  the  promoter,  or  any  other  per- 
sons, except  the  heads  of  colleges.  The  pro- 
test against  the  validity  of  the  minutes  of^be 
evidence  he  then  sign<»l  and  delivered  to  the 
registrary. 

The  Court  was  then  adjourned  to  Tuesday 
next,  the  28th  ihst  at  11  o'ckxd^  in  the  fore* 
noon. 


SEVEiTTH  Court  Day. 

ft 

At  a  Court  holden  before  the  rio;ht  worship- 
fill  Isaac  Milner,  D.  D.  Vice-chancellor  of 
the  University  of  Cambridge,  J.  Smith,  R. 
Farmer,  W.  Colman,  L.  Yates  J.  Barker,  Peter 
Peckard.  Jos.  Turner,  Fr.  Barnes,  W.  Craven, 
and  T.  Postlethwaite,  Doctors  in  Divinity, 
and  John  Fisher,  LL.  D.  his  assessors,  on 
Tuesday  the  28th  of  May,  1793,  between  the 

that  a  conversation  took  place,  the  result  of 
which  was,  that  I  should  go  to  Mr.  Frend, 
and  propose  to  him  to  make  a  concessiAi,  in 
the  hope  of  having  the  prosecution  dropped; 
that  my  instructions  were,  to  say,  I  had  reason 
to  believe  that  a  concession  would  produce  the 
desired  effect,  but  that  I  was  not  authorized 
to  affirm  it ;  that  I  went  in  consequence  to 
Mr.  Frend ;  that  I  mad^the  proposal  agree- 
ably to  my  instructions;  that  he  refusra  to 
return  an  answer,  on  the  ground  of  my  not 
beiuK  authorized  to  niake  the  proposal,  and 
that  1  asain  called  at  your  house,  to  report 
what  I  had  done., 

*<  Tn  answer  to  my  request  that  I  mi^t 
not  bp  called  into  co\irt,  you  said,  if  it  was 
not  necessary,  you  should  not  doit;  but  if  Mr. 
frend  refused  to  acknowledge  lumself  the 
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hours  of  eleven  and  one,  in  the  Senate-house 
of  the  said  university. 

Me  present, 

Geo.  BoRlASfi. 

Not.  Publ  and  Registr. 


The  office  of  the  judge 

promoted  hy 
Thos.  Kipling,  D.  D. 

against  ^ 

WinianiFrend,M.A. 
and  fellow  of  Jesus 
college. 


The  vice-chancellor 
informed  Mr.  William 
Frendy  that  having 
fully  and  maturely 
weighed  and  consi- 
dered the  charts 
brought  a^inst  him 
by  Dr.  Kipling,  the 


evidence,  and  his  defence,  he  was  of  opinion, 
that  he  the  said  William  Frend  was  proved 
to  be  the  author  and  publisher  of  a  pamphlet, 
intituled  **  Peace  and  Uniun,  recommended  to  i 
the  associated  bodies  of  Republicans  and  Anti- 
republicans  ;*'  and  thut  by  writing  the  afore- 
said pamphlet,  and  publishing  it  within  the 
university  of  Cambridge,  he  the  said  William 
Frend,  had  offended  against  the  latter  part 
of  the  statute  De  Concionibus,  beginning 
with  the  words,  "  Prohibemus  ne  quisquam,^ 
&c.  &c. 

am 

Then  the  vice-chancellor,  with  the  assent 
of  the  major  part  of  the  heads  of  colleges,  as 
is  reqiured  by  the  statute,  directed  Mr.  Frend 
to  retract,  and  publicly  confess  his  error  and 
temerity  in  the  following  manner. 

**  I  William  Frend,  master  of-  arts,  and 
fellow  of  Jesus  college,  in  the  university  of 
Cambridge,  do  acknowledge  that,  by  writing 
a  pamphlet,  intituled,  *'  Peace  and  Union, 
recommended  to  the  associated  bodies  of  Re- 
publicans and  Anti-republicans,"  and  b)r  pub- 
lishing the  same  within  the  university  of 

author,  and  proofs  of  the  authorship  were 
wanting*  you  should  then  be  under  a  necessity 
of  calling  me.    I  replied,  that  as  far  as  I  un- 
derstood the  conversation  which  had  passed 
in  the  evening  of  my  citation,  the  design  of  | 
tny  evidence  was  merely  to  show  that  a  re- 
conciliation had  been  proposed,  and  that  I 
knew  of  nothing  in  that  transaction,  which 
would  prove  Mr.  Frend  to  be  the  author  of 
the  work  which  was  published  in  his  name. 
You  then  gave  me  to  understand,  that  in  pro- 
curing my  evidence,  you  had  very  different 
Yiews  from  what  I  had  imagined,  as  appeared 
from   your   making  the   following  answer:  i 
I>on*t  you  recollect,  that,  when  you  made  the 
report  to  me  of  the  conversation,  which  had  [ 
taken  place  between  yourself  and  Mr.  Frend, 
you  said,  among  other  things,  that  Mr.  Frend 
used  the  following  words:  The  members  of- 
the  chur(4i  of  England  have  less  reason  to  be  I 
offended  than  the  dissenters,  because,  in  the  ' 
parallel  which  I  have  drawn  between  them, ' 
the  advantage  is  much    in    favour  of  the 
latter  ? 

^  To  my  reply  that  I  did  not  recollect  hav- 
ing reported  from  Mr.  Frend,  the  words  which 
yew  repeated,  you  discovered,  Sir,  very  visible 
marks,  not  only  of  disappointment  but  of 
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Cambridge  I  have  ofiended  against  the  latter 
part  of  Ine  statute,  **  De  Concionibus/'  as 
expressed  in  the  following  words : — 

**  Prohibemus  ne  quisquam  in  concione 
aliqu^,  in  loco  communi,  tractando,  in  lectionl- 
bus  publicis,  seu  alitcr  public^  infr^  universi- 
tatem  nostrani  quicquam  doceat,  tractet,  vel 
defend  at  contra  religionem  seu  ejusdem  ali- 
quani  partem  in  regno  nostro  public^  auCho- 
ntate  receptam  et  stabilitam;  aut  contnt 
aliquem  statum,  auctoritatem,  dignitatem  seu 
graduih  vel  ecclesiasticum  vel  civilem  hujus 
nostri  regui,  vel  Anglise  vel  Hiberniae. 

^  I  do  therefore,  by  the  direction  of  the 
vice-chancellor,  with  the  assent  of  the  m^or 

I)art  of  the  heads  of  colleges,  retract,  and  pub- 
icly  confess  my  error  and  temerity,  as  the 
said  statute  requires.^' 

The  commissary  began  the  business  of 
this  day  bv  reading  a  part  of  the  written 
defence  which  Mr.  Frend  had  delivered 
to  the  vice-chancellor  on  the  preceding 
court  day,  and  addressing  himself  to  Mr. 
Frend,  asked  him,  whether  he  wished  to 
be  heard  upon  the  statute,  "  De  Concioni* 
bus?''  Mr.  Frend  replied:  certainly  not* 
Upon  this,  the  vice-chancellor  declared  Mr. 
Frend  guilty  of  a  breach  of  the  statute,  <'  De 
Concionibus,"  as  is  stated  in  the  Acta  Curiae, 
prefacing  his  order  to  recant  with  the  follow- 
mg  resolutions^  which  he  read  from  a  written 
paper. 

Camhridgey  QneeTCs-  college^ 
May  27,  1703. 

At  a  meeting  of  the  vice-chancellor,  and 
the  under^written  heads  of  colleges :   it  was 


anger,  and  in  a  very  haughty  and  imperious 
tone,  a  tone  which  our  respective  situations, 
I  think,  will  not  justify,  you  threatened  me 
with  all  the  danger  of  prevarication ;  you  told 
me  that  I  should  lose  my  cliaracter,  if  I  pre- 
tended to  conceal  what  I  knew  to  be  fact ; 
that  I  was  not  the  only  witness  who  had 
been  tampered  with,  in  order  to  conceal  evi- 
dence  which  should  be  brought  to  light,  and 
then  lifting  up  your  arm  with  a  menace, 
which  (excuse  me.  Sir,  the  expression)  at  pre- 
sent appears  to  me  ridiculous,  you  solemnly 
and  violently  declared,  that  you  would  not 
suffer  such  proceedings." 

Mr.  Marsh,  on  the  subject  of  tampering^ 
remarks  with  proper  warmth  :  "  I  assure  you. 
Sir,  that  unless  the  name  of  tampering  be 
applied  to  the  aittempt,  which  you  yourself 
have  made  to  recall  to  my  mind  expressions, 
of  which  1  have  not  the  smallest  recollectibn, 
as  used  in  the  manner  which  you  declare,  I 
know  of  no  attempt,  either  direct  or  indirect, 
to  which  the  term  can  be  applied.  With  the 
charge  that  other  witnesses  have  been  tarn-  , 
pered  with,  I  have  no  immediate  concern :  I 
can  only  say,  that  I  know  of  nothing  of  the 
kind,  and  that  I  believe  Mr.  Frend  is  a  man 
of  too  much  honour,  and  too  much  courage, 
to  stoop  to  such  a  baseness."   Frtnd, 
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«'^c^ 


William   Fiend, 

mam  of  Jesus  coUerae,  is 

and  publisher  of  the 

Peace  and  UnioOy  re- 

%a  Ibe  aasociated  bodies  of  Re- 
ABti-republicans.^ 
J:  «^  afeo  unanimously  agreed  bv  the 
aft«4  Tice<ikaiic^or  and  heads  of  cofieges, 
llia2  hf  viitiiig  the  aforesaid  pamphlet,  and 
ynj^^Knfcg  it  within  the  university  of  Cam- 
{■H^eTtSe  said  William  Frend  has  offended 
Miaist  the  latter  part  of  the  statute  De  Con- 
oooibttSy  beginning  with  the  wor^fprohibemtu 
«e  ^mitquamy  etc. 

It  is  also  unanimously  agreed  by  the  said 
▼ice-chancellor  and  heads  of  colleges,  that 
the  said  William  Frend  be  directed  by  the 
▼ioe^hancellor  to  retract,  and  publicly  con- 
fess his  error  and  temerity  in  the  following 
manner.* 

Here  follows  the  recantation  as  above,  and 
then  the  signatures. 


Issac  Milner,  V.  C. 
John  &nith, 
11.  Farmer, 
W.  Colman, 
L.  YateSi 


J.  Barker, 
J,  Turner, 
Francis  Barnes, 
W.  Craven, 
T.  Postlethwaite. 


A  copy  of  the  recantation,  without  any  sig- 
natures, or  resolutions,  was  delivered  to  Mr. 
Frend.  who  insisted  on  seeing  the  paper 
si^eo  by  the  heads,  which  was  delivered  to 
him.    He  then  be^m  to  read  and  observe 

upon  it the  second  article  of  the  charee 

has  never  been  proved  against  m&  by 
writing,  I  have  offended  a^inst  the  statute 

De  Condonibus am  required  to  retract  my 

error  and  temerity ^What  does  that  mean  f 

The  vice-chanceUor  interrupted  Mr.  Frend, 
who  said,  I  am  reading  only  that  I  may  under- 
stand it ;  and  then  proceeded  in  his  remarks. 
The  statute  requires  me  to  retract  my  error — 
that  error  must  be  first  pointed  out.  The 
vice-chancellor  here  again  interrupted;  and 
Mr.  Frend  was  again  proceeding  m  his  re- 
marks, when  the  vice-chancellor  called  out 
with  much  vehemence— order ]  order!  the 
Court  must  not  be  trifled  with  any  longer ! 

Mr.  Frend,  Sir,  I  must  consider  whether 
I  can  subscribe  this  or  not 

Mr.  Vice-ckancellor.  Mr.  Frend,  I  will 
answer  at  once  all  you  are  eoing  to  say.  If 
YOU  wish  for  time  to  consider  it,  I  will  ad- 
journ the  Court:,  and  I  do  accordingly  adjourn 
this  Court  till  nine  o'clock  on  Thursday 
morning :  and  I  warn  you  to  appear,  and  to 
retract  in  the  manner  in  which  you  have  been 
directed.  If  you  neglect  to  appear,  or  refuse 
to  retract,  you  must  take  the  consequences. 

*  Why  were  not  these  resolutions  inserted 
with  the  recantation  in  the  acta  curut  f  Was 

ee  vice-chancellor  conscious  that  these  reso- 
tions  could  only  be  made  in  a  private  meet- 
ing, and  that  the  making  of  them  would  prove 
that  he  was  acting  in  two  different  courts? 
Frend. 


And  the  court  was  accordingly  a4|oiimed 
to  Thursday  next,  the  30th  instan^  at  oiot 
o'clock. 


Eighth  Couxt  Day. 

At  a  court  holden  before  the  right  worship* 
ful  Isaac  Milner,  D.  D.  vice-chancellor  of 
the  university  of  Cambridge,  John  Smith, 
Richard  Farmer,  William  Colman,  Lowther 
YateSy  John  Barker,  Joseph  Turner,  Francis 
Barnes,  Williani  Craven,  and  Thomas  Postle- 
thwsute,  doctors  in  divinity,  and  John  Fisher, 
LL.D.,  his  assessors,  on  Thursday  the  30th 
of  May,  1799,  between  the  hours  of  nine 
and  eleven  o'clock,  in  the  Senate-house  of  the 
said  university. 

Me  present. 
Geo.  Borlase, 
Not.  Publ.  and  B^tr. 


Mr.  Frend  appealed, 
and  the  Minutes  of 
the  last  Court  were 
read. 

The  Vice-chancellor 
addressed  Mr.  Frend, 
and  said,  that  he 
hoped  he  had  consi- 


The  office  of  the  judge 

promoted  by 
Thos.  Kipling,  D,D, 

againtt 

WilUamFrend,M.A. 

and  fellow  of  Jesus 

College, 
dered  the  form  of  recantation,  which  had  been 
given  him  on  the  last  Court-day,  and  that  he 
was  now  ready  to  read  it 

Mr.  Fjrend  then  arose,  and  began  to  read  a 
different  paper,  when  the  vice-chancellor 
called  him  to  order. 

Mr.  Frend  said,  this  paper  relates  to  the 
explanation  of  some  things  which  I  do  not 
understand.  The  vice-chancellor  refbsed  to 
hear  him  read  it,  but  received  the  paper,  and 
the  heads  consulted  on  it. 

The  vice-chancellor  informed  Mr.  Fread, 
that  they  adhered  to  their  former  opinion; 
that  they  had  examined  the  paper,  which j£d 
not  contain  any  thing  that  could  induce  thein 
to  change  that  opinion. — ^Mr.  Frend  said,  that 
he  did  not  understand  what  his  error  was; 
and  still  persisted  in  maintaining,  that  it  did 
not  appear  how  he  had  offended  against  the 
statute  De  Concionibus. 

The  Vice-chancellor  then  said,  Mr.  Frend, 
you  were  heard  in  your  defence  for  t\e  hoursL 
without  the  least  interruption;  and  I  would 
have  listened  to  you  with  the  greatest  patience 
and  attention  for  five  hours  more,  if  you  had 
chosen  to  have  nleaded  upon  the  statute  De 
Concionibus. — ^You  refused  to  do  so  at  that 
time — and  now  that  you  are  convicted  of 
having  offended  against  the  statute^i.  you  can- 
not be  hetrd  any  longer.  By  the  statute  it  is 
left  to  the  Court  to  prescribe  the  manner  of 
recantation,  and  you  must  now  answer  simal^r, 
whether  you  wiu  read  the  form  prescribed  li 
you  or  not. 

Mr.  Frend.  Sir,  it  is  not  upon  the  sUlute 
De  ConciooibuSitbU  I  am  going  to  spetkoowi 
but—* 
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Mr.  Vke-chanceUor.  You  must  not  read 
9r  speak  any  thing  now,  but  say,  whether  you 
will  or  will  not  sign  that  recantation. 

Mr.  Frend  aHempting  again  to  read  from 
the  paper,  the  vice-chanceuor  a^n  called 
mit  with  yehemence — Order!  Su-^  order! 
jorder! 

Mr.  Frend,  Aye,  order !  Mr.  Vice-chan- 
eellor.  I  am  for  order :  if  you  are  a  court  of 
inquisitors,  you  may  silence  me ;  but  here  I 
must  be  hesurd. 

Mr.  Vice^hancellor.  You  cannot;  it  is  too 
late.  If  you  do  not  read  this  form,  we  shall 
consider  it  as  a  refusal  to  retract,  and  proceed 
accordingly. 

Mr.  Irend.  This  paper  contains  important 
matter.  I  ask  the  opinion  of  the  Court  upon 
it.  If  you  will  not  allow  me  to  read  it,  will 
you  take  it.  Sir,  and  consider  it  yourself? 

Mr.  Vice^hancdlcr.    I  will. 

Mr.  Frend  then  delivered  the  following 
|iaper  to  the  y ice-chancellor: 

Mr.  Vice-chancellor; — The  form  directed 
to  be  subscribed  bv  me,  consists  of  two  parts 
—of  an  acknowledgment  that  I  have  offended 
against  the  statute  De  Concionibus,  and  of  a 
retraction,  or  public  confession  of  my  error 
and  temerity.  The  former  appears  to  me  un- 
reasonable, the  latter  is  umntelligible.  I 
choose  to  begin  with  the  latter : — to  retract,  or 
publicly  confess  error  or  temerity,  must,  mean, 
to  retract  or  publicly  confess  some  erroneous 
and  rash  position,  or  assertion,  that  has  been 
advanced.  But,  where  no  position  or  asser- 
tion is  stated  to  have  been  advanced,  as  in 
the  present  case,  it  can  have  no  meaning  at 
alL  It  is  to  retract,  or  publicly  confess  no- 
thing, or  to  make  no  retraction  or  confession. 

The  unreasonableness  of  requiring  me  to 
acknowledge,  that  I  have  offended  against 
the  statute  De  Concionibus,  consists  in  this, 
that  no  charge  whatever,  of  having  offended 
agunst  the  statute,  has  been  brought  during 
the  whole  course  of  the  trial.  I  have  indeed 
been  chained  with  impugning  religion,  as  by 
law  established,  and  with  impugmng  all  ec- 
clesiastical ranks  and  dignities.  The  Ian* 
mige  of  these  charges  is  plainly  borrowed 
irom  the  decree,  supposed  to  have  been 
-{Hissed  in  the  year  1603 :  ti  quU  oppugmrverit 
doctiinam  vel  disciplinam  ecclesidg  Anglicanaf 
are  the  words  of  tnat  decree.  The  language 
of  the  statute,  which  must  be  deemed  essen- 
tial to  any  charge  desired  to  be  built  upon 
it,  is  very  different;  it  says,  Prohibemus  ne 
^putquam  puhlici  infrd  unioertitatem  nostram 
^uidgumn  doceat  traetet  vel  defendat  contrd 
reUgumem  in  regno  nostro  receptam  et  stabilh- 
tarn,  out  cantri  aliguem  ttatum,  imctoritatem, 
dignkatemy  vel  gradum  vei  ecclesiatticum  vel 
etvt^mi.  Now,  with  which  of  these  acts  have 
I  been  charged  ?  and  they  are  the  only  ones 
which  the  statute  makes  criminal. 

In  an  act  of  parliament  passed  soon  after 
the  revoladoD,  it  is  enacted,  that  if  any  per- 


son,  having  been  educated  in,  or  at  any  time 
having  made  public  profession  of  the  christian 
religion,  within  this  realm,  shall,  by  writing, 
printing,  teaching,  or  advised  speaking,  deny 
any  one  of  the  persons  in  the  holy  tnnity  to 
be  God,  he  shall  incur  certain  penalties. 
But,  would  a  charge  of  having  impugned  the 
doctrine  of  the  trinity,  though  perhaps  an 
offence  against  some  other  law,  oe  deemed 
an  offence  against  that  particular  statute,  if 
unaccompanied  with  any  charge  of  having, 
either  by  writing,  ])rinting,  teaching,  or  ad- 
vised speaking,  denied  that  doctrine?  If  not, 
then,  for  the  same  reason,  anv  charge  brought 
against  me  of  having  offended  against  some 
other  supposed  law,  cannot  be  considered  as 
a  charge  of  having  offended  against  the  par- 
ticular statute  De  Concionibus. 

Mr.  Vice-chancellor  having  received  the 
paper,  and  consulted  some  time  with  the 
commissary  and  the  heads,  came  forward 
and  said.  We  all  adhere  to  the  forEb  pre- 
scribed^ and  think  that  there  is  nothing  con- 
tained m  the  objection.  You  have  been  con- 
victed of  offending  Mpednst  the  statute :  the 
statute  has  left  to  tbe  Court  to  direct  the  form 
of  recantation;  this  we  have  given  you;  and 
you  must  now  only  answer,  wnether  you  wiU 
or  will  not  submit 

Mr.  Frend^  I  expected  that  the  errors 
which  I  am  to  recant  would  be  pointed  out. 

Mt.  Vice-chancellor.  The  error  is,  that  you 
have  offended  the  statute. 

Mr.  Frend,  I  declare,  upon  the  honour  of 
a  gentleman  and  the  credit  of  a  scholar,  that 
neither  my  friends  nor  I  can  understand  the 
form. 

Mr.  Vice-chancellor,    I  will  hear  no  more. 

Mr.  Frend,    Am  I  then  to  subscribe  this    ^ 
as  my  recantation  ? 

Mr.  Vice-clkBtnceUor,    You  are. 

Mr.  Frend,  Then  I  would  sooner  cut  off 
this  hand  than  sign  the  paper. 

Upon  this  the  vice-chancellor  and  the 
heads  employed  themselves  in  signing  the 
sentence,  which  had  been  prepared  and 
brought  into  court ;  and  Mr.  Frend,  afler  a 
minute's  pause,  addressed  the  vice-chancellor : 

Mav  I  deliver  this  paper  into  the  Court,  in 
bar  of  sentence  ? 

Mr.  Vice^hanullor,    You  cannot. 

Mn  Frend.  Sir,  I  appeal  to  the  commissary, 
whether  in  any  court  of  justice  a  plea  may 
not  be  offered  in  bar  of  sentence  ? 

Commissary,  Sentence  is  not  yet  pro- 
nounced. 

Mr.  Frend,  It  is  to  prevent  sentence  that 
I  ofier  this  plea. 

Having  said  this,  Mr.  Frend  laid  his  plea 
on  the  registrary's  table. 

**  Whereas  I,  William  Frend,  am  accused 
of  having  offended  against  a  statute  of  the 
university,  by  publishing  a  pamphlet,  inti- 
tuled,'<  Peace  and  Union,''  &c.  and  at  the  close 
the  last  term,  the  following  form  of  general 
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absoluiioo  was  pronounced  by  the  vice'*chaq- 
cellor's  deputy  iu  a  public  congregation:  I 
do  hereby  plead  that  aosolution  in  bar  of  any 
flirther  proceedings  against  me  on  account  of 
the  said  publication. 

''  Absolutio  in  fine  termini. 
*'  Auctoritate  nobis  commissi,  nos  absolvi- 
mus  vos  ab  omni  levi  negligent!^  forisfac- 
tione,  seu  transgressione  statutorum  privile- 

Siorum  et  consuetudinum,et  Deo  et  sacramen^ 
is  ecclesis  vos  restituimus  in  nomine  Dei 
Fatris  et  Filii  et  Spiritus  Sancti."    Amen. 

«  W.  Frend." 

Exhibited  in  court  30th  May,  1793. 
Geo.  Borlase,  Not.  Pub.  and  Re- 
gistrar. 

The  heads  havine  now  resumed  their  seats, 
Mr.  Frend  reueated  the  request  that  his  plea 
jinight  be  read, 

jlr.  Vice-chancellor.    It  cannot. 

Mr.  Frend,    It  must. 

Commissary.  No  paper  has  been  yet  re- 
ceived into  the  Court, 

Mr.  Frend.  My  request  is,  that  it  may  be 
received . 

Mr.  Vice-chancellor.  If  you  had  any  right, 
I  would  receive  it. 

Mr.  Frend.  I  have  a  right,  and,  as  a  mem- 
l>er  of  this  university,  I  insist  upon  it  I  do 
4emand  that  it  may  be  received  and  read. 

Upon  this  the  vice-chancellor  took  the 
paper,  and  having  slightly  perused  it,  with 
the  heads,  threw  it  back  again  upon  the  table, 
and  delivered  an  address  to  the  audience, 
Uie  substance  of  which  is  as  follows : 

Tub  Vice»chanceli.or's  Speech, 

When  the  university  elected  me  vice- 
chancellor,  in  the  month  of  November  last,  I 
acquiesced  in  their  determination  with  much 
dimdeuce  and  anxiety.  The  discharge  of  Ihe 
ordinary  duties  of  this  important  office,  seem- 
ed incompatible  with  my  indiUcrent  state  of 
health;  and,  if  any  unforeseen  trouble  or 
dilficulty  should  arise  in  the  course  of  the 
year,  I  considered  myself  as  utterly  v  unfit  for 
the  management  and  direction  of  it.  I  fore- 
saw tliat,  while  the  remains  of  my  health 
might  probably  be  wasted  in  a  diligent  and 
conscientious  attempt  to  do  the  best  in  my 
power,  my  mind  would  also  be  agitated  with 
this  painnil  reflection,  ^  the  dignity  of  the 
office  of  vice-chancellor  suffers,  and  the  dis- 
cipline and  general  interests  of  the  univer- 
sity are  essentially  injured,  through  my  inca- 
pacity." 

But,  though  apprehensions  of  tills  sort  were 
paturally  sug£:ested  by  ihe  circumstances,  I 
Still  cherihhecl  a  secret  hope,  that  our  acade* 
inical  I  iifvuits  of  learning  and  science  might, 
for  the  present  year,  go  on  smoothly  and  with- 
out interiuption,  and  our  tranquillity  be  dis- 
terbed  by  no  odious  or  troublesome  investiga- 
tioft  of  tne  causes  of  irregularity  or  riot 


Little  did  I  then  imagine  that,  in  the  very 
short  space  of  four  months,  so  refreshing  a 
hope  Wtib  entirely  tu  vanish^  and  that  I  should 
be  loudly  C4lle(l  upon  publicly  to  animadvert^ 
not  upon  the  rash  and  intemperate  sallies  ox 
an«inexperienced  youth,  but  upon  the  preme- 
ditated and  offensive  conduct  of  a  gentlemaa 
with  whom  I  had  myself  long  been  acquainted, 
whose  standing  in  the  university  was  very 
considerable,  and  for  whose  talents  and  attain* 
nients  I  entertain  the  most  sincere  respect. 

Improbable,  however,  as  such  an  event 
might  be,  it  actually  took  place,  and  nothing 
remained  fur  the  vice-chancellor  but  the 
painful  task  of  investiga^ng  the  nature  of  the 
offence  committed,  and  the  punishment  as- 
signed by  tlie  laws  of  the  un.versity,  and  of 
publicly  explaining  both,  in  the  most  opea 
and  perspicuous  manner  he  was  able. 

On  such  an  occasion,  the  situation  of  the 
judge  of  this  court  is  not  to  be  envied.  Our 
times,  whatever  be  the  offence,  are  singularly 
unfavourable  to  the  enforcement  of  rigid  dis- 
ciphne ;  and,  in  regard  to  the  degrading  end 
viiilying  of  establishments  either  of  chMrch 
or  state,  by  many  it  is  scarcely  supposed  pos- 
sible  that  an  offence  can  be  committed.  Pro* 
duce  existing  laws  against  such  practices,  and 
vou  are  told  that  such  laws  ought  never  to 
have  been  made :  that  they  are  a  disgrace  tq 
the  country,  that  they  are  obsolete,  and,  per- 
haps, that  you  dare  not  enforce  them.  Others, 
with  more  temper  aud  plausibilitv,  admit  that 
offences  like  the  present  are  hignly  blamable 
^  in  themselves,  and  that,  if  you  could  confine 
;  your  punishments  to  such  gross  and  indecent 
examples,  there  would  be  no  room  for  com- 
plaint; but,  say  they,  when  you  have  once 
begun  to  inflict  penalties  for  the  propagation 
of  opinions,  there  will  be  no  bounds,  to  the 
operation  of  such  laws:  unfair  advantages  will 
be  taken  by  men  of  captious  and  arhitrsiiy 
principles :  the  most  inoffensive  and  kudable 
endeavours  after  improvement  willibe  stifled; 
not  a  syllable  must  be  uttered  against  what 
has  once  been  established :  the  slightest  ob- 
jections and  hints  at  amendment,  either  of 
our  religious  or  political  establishments,  will 
be  construed  into  a  conspiracy  against  guverat 
nient : — there  is  an  end  of  the  exercise  of  our 
faculties  in  the  dispassionate  inquiry  and  in* 
vestigation  of  truth.  Then  the  parties  ay 
out.  Persecution !  Tyrannv  over  the  con- 
science !  No  freedom  of  discussion !  And 
thus,  under  the  fair  disguise  of  moderatioQ 
and  liberality  of  sentiment,  tlie  clamours  of 
the  ignorant  or  the  disaffected  are  to  be  aa 
answer  to  evei^  sober  argument  that  can  be 
advanced  in  favour  of  ^e  most  sacred  and 
venerable  institutions  that  are  to  be  ftjund  in 
the  history  of  mankind. 

It  is  true,  indeed,  that  $uch  popular  and 
delusive  topics  can  produce  no  conviction  (Hi 
the  judgment  of  thinking  persons ,  but  it  i) 
no  less  true  that  too  frequently  they  induence 
pur  practice.  The  soundest  omental  consti- 
tution is  never  wholly  secure  ajiunftt  the  con* 
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tKion  of  opiiiioDy  and  therefore  the  safest 
nile^  in  all  these  diBicult  cases,  is  to  turn  a 
deat  ear  to  every  argument  or  suggestion  that 
has  a  tendency  to  draw  the  mind  from  the 
direct  contemplation  of  the  point  in  question, 
and  to  pay  not  the  least  regard  either  to  those 
"who  cry  out.  Tyranny  and  Persecution,  or  to 
those  who  cry  out,  Sedition  an^  Heresy. 

With  such  views  and  impressions  I  entered 
on  the  investigation  of  this  unpleasant  busi- 


ness. 


It  is  a  cause  of  the  greatest  importance. 
A  bold  and  indecent  attack  has  been  made 
upon  the  religious  institutions  of  the  country; 
the  statutes  of  the  university  have  been 
openly  violated;  and,  if  an  offence  of  this 
magnitude  be  suffered  to  pass  unnoticed,  I 
think  the  very  existence  of  the  university 
msff  be  soon  endangered. 

I  do  not  deny  that  cases  of  libellous  pub* 
lications  frequently  occur,  where  it  is  much 
better  to  treat  an  impudent  offender  with 
neglect  and  contempt,  than  to  gratify  the  ob- 
scure and  deluded  author  by  bringing  him 
forth  into  public  notice,  and  inflicting  that 

Srecise  sort  of  martyrdom  which  he  has  justly 
eserved,  and  is  absurdly  anxious  to  suffer. 
But  I  maintain,  on  the  present  occasion,  that 
the  case  of  Mr  h  rend  is  separated  and  dis- 
tinguished, by  peculiar  circumstances,  from 
that  class  of  offences,  which  from  motives  of 
discretion  it  might  be  proper  to  pass  over  in 
silence  and  contempt. 

The  author  of  this  pamphlet  is  a  person  of 
considerable  standing  in  the  university,  and 
we  are  ail  of  us  ready  to  bear  testimony  to 
his  talents  and  attainments :  He  has  been  in 
the  important  situation  of  a  public  tutor  of  a 
college :  He  resides  a  good  deal  among  us. 
and  by  his  zeal  and  his  perseverance  is  well 
qualified  to  make  impressions  on  the  unsus- 
pecting minds  of  youth:  He  is  known  to 
nave  oojections'  to  the  established  doctrines 
of  the  church  of  England,  and  if  he  be  per- 
mitted thus  to  defame  with  impunity  the 
solemn  institutions  of  our  religion,  and  the 
public  functions  of  the  clergy,  I  am  sure  that 
great  use  will  be  made  of  buch  forbearance 
smd  lenity :  our  under- graduates  will  soon  be 
taught  to  insult  the  doctrines  and  ceremonies 
of  the  church  to  which  they  Itelong ;  they  will 
believe  them  to  be  mere  pohtical  contrivances ; 
and  they  will  conclude,  that  as  we  ourselves 
dare  not  support  them,  even  when  we  have 
the  law  on  our  side,  we  also,  as  well  as  others^ 
are  convinced,  that  they  are  indefensible  by 
reason,  and  are  only  induced  to  adhere  to 
them  from  pusillanimity  or  self-interest. 

Such  I  think  is  the  natural  inference  which 
a  sensible  young  man  would  draw  from  the 
silence  and  indifference  of  the  governing  part 
of  the  university,  upon  tlie  appearance  ot  swrb 
a  pamphlet  as  this. 

X  may  perhaps  be  told,  that  these  are  mere 
speculations  of  my  own  fancy— -I  instantly 
repel  the  insinuaUon  by  affirming  a  well* 
3uaoim  fact,  rjM  a  wmerous  and  respectable 


body  of  this  university,  appear  to  have  been 
influenced  in  a  great  measure  by  sentiments 
of  the  same  sort  For  while  I  myself  was 
heisi  taking,  whether,  as  vice-chancellor,  I  was 
not  called  upon  ej  officio^  by  a  flagrant  breach 
of  public  decorum,  to  animadvert,  in  a  sum- 
mary way,  upon  the  author  of  this  pamphlet, 
I  was  released  from  much  doubt  on  this  head 
by  the  application  of  thirty-lour  members  of 
tiie  senate,  and  most  of  them  uf  distinguished 
reputation,  who  requested  the  vice-chancellor 
to  take  cognizance  of  an  offence  which  ap- 
peared to  them  dangerous  in  its  tendency, 
and  degrading  to  the  clergy  of  the  establisli- 
ment.  And  here  I  must  say,  ui  justice  to 
the  laudable  and  zealous  efforts  of  the  re- 
spectable characters  who  stood  forth  on  this 
occasion,  that  I  think  it  impossible  to  con- 
ceive a  business  of  this  sort  to  have  been  con* 
ducted  with  less  appearance  of  private  animo- 
sity or  resentment ;  and  I  feel  myself  bound 
to  declare,  that  in  the  application  of  no  one 
of  those  gentlemen  could  I  discover  the 
slightest  trace  of  a  wish  to  injure  or  distress 
Mr.  Frend.  On  the  contrary,  every  one  ex- 
plained the  grounds  of  his  application  in  the 
most  distinct  and  guarded  manner,  professing 
himself  to  be  sole^  influenced  by  a  desire  of 
maintaining  the  honour  and  credit  of  the  uni- 
versity. 

After  having  advanced  so  much  respecting 
my  own  views  and  the  motives  of  otners,  I 
suppose  the  mind^  of  several  who  hear  me 
may  be  disposed  to  object  the  inaptitude  and 
irrelevancy  of  these  reflections,  and  to  sug- 
gest the  propriety  of  proceeding  directly  to 
the  consideration  of  the  evidence,  and  to  the 
administration  of  the  justice  of  the  case. 

I  openly  and  freelv  acknowledge  the  force 
of  this  objection,  and  if  I  have  introduced  re^ 
flections  which  seem  in  a  degree  foreign  to 
the  subject,  it  is  only  because  great  stress  is 
frequently  laid  upon  such  topics,  and  parti- 
cularly by  persons  who  affect  more  than  ordi- 
nary candour  and  liberalitv  of  sentiment.  In 
order  that  arguments  aerived  from  such 
sources  may  have  no  more  than  their  just 
weight  and  influence,  I  have  been  tempted  to 
oppose  this  sort  of  reasoning  by  arguments  of 
a  similar  nature. 

Having  freely  acknowledged  so  much,  let 
us  now  seriously  and  solemnly,  approach  the 
cause  itself.-^Let  us  hear  no  more  of  Tyranny 
and  Persecution  on  the  one  hand»  nor  of 
Heresy  and  Sedition  on  the  other. 

A  grievous  charge  is  brought  against  Mr. 
Frend;  and,  as  judge  of  this  court,  1  find  my- 
self bound  by  the  most  solemn  obligations  to 
enforce  the  statutes  of  the  university.  I  do 
not  mean  to  insinuate  in  the  slightest  degree^ 
that  the  45th  statute  is  an  unwholesome  or 
impolitic  law,  but  this  I  sa^,  that  in  my  pre- 
sent  situation  I  have  nothinj;  to  do  with  ex- 
plaining or  justifying  the  pohcy  of  that  law ; 
I  find  It  in  existence,  and  I  am  bound  to 
execute  it.  Dr.  Kipling,  the  promoter  of  this 
cauae^  has  vo\  alleged  that  m  offeree  comes 
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under  any  eeneral  sweeping  claused  of  the 
statutes,  sudi  as  that  it  is  contra  bano$  mores, 
modestiamy  or  the  like,  on  which  account  I  feel 
myself  relieved  from  that  embarrassment 
which  naturally  attends  a  conscientious  dis^ 
charge  of  duty,  in  a  case  where  much  is  left 
to  the  feeling  and  to  the  discretion  of  the 
judge;  but  he  has  pointed  out  certain  and 
particular  statutes,  which  he  affirms  to  have 
been  violated,  and  therefore,  in  case  of  con- 
viction, the  Court  has  no  option. 

Now  the  conviction  or  acquittal  of  Mr. 
Frend  depends  entirely  on  the  solution  of 
two  questions.  1st.  Is  Mr.  Frend  the  author 
and  publisher  of  the  pamphlet  intitided 
Peace  and  Union?  On  this  head  we  have 
not  the  stightest  embarrassment.  We  think 
that  Dr.  Kipline  has  produced  a  great  deal  of 
superfluous  eviaence.  The  second  question  is, 
does  the  pamphlet  contain  matter  by  which 
the  45th  statute  is  violated?  We  are  all  sa- 
tisfied that  it  does ;  nor  has  the  eloquence  of 
Mr.  Frend  convinced  us  that  the  most  offen- 
sive passages  in  the  pamphlet  do  not  apply, 
and  w^e  not  intended  to  apply,  to  the  church 
•f  England,  as  well  as  to  the  church  of  Rome. 
Then,  I  say,  the  0)urt  has  no  option. 

Yet  I  am  willing  to  pause  for  a  moment, 
and  to  consider  what  might  be  the  conse- 

Suences  of  a  supposed  discretionary  power  in 
[lis  court. 

Enumerate,  then,  the  circumstances  which 
should  induce  the  vice-chancellor  and  his 
assessors  to  mitigate  the  penalties  of  this 
'Statute.  Did  the  pamphlet  make  its  appear- 
ance at  a  time  when  every  well-wisher  tor  his 
countiy  entertained  the  most  serious  appre- 
hensions for  its  safety  and  tranquillity  ?  Does 
the  oldest  of  us  ever  remember  so  general, 
and  I  had  almost  said  universal,  a  concur- 
!pence  and  union  of  sentiment  in  the  best  char- 
tacters  of  all  parties  uniting  to  oppose  the  in- 
fluence of  seditious  meetm^  and  seditious 
publications?  At  such  a  critical  time  as  Uiis, 
did  the  author  of  this  pamphlet  inculcate  the 
necessity  of  peace  and  good  order?  Or  did 
he  exhort  the  lower  ranks  of  people  to  be 
patient  and  submissive  in  bearing  the  addi- 
tional biuthens  which  might  be  necessary  to 
^epel  by  force,  the  unjust  attacks  of  an  out- 
rageous and  insolent  enemy?  Or,  again, 
when  the  national  convention  of  France  haa 
filled  up  the  measure  of  their  crimes,  by  mur- 
dering their  king  and  destroyinj;  aJl  lawfiil 
government,  when  their  deliberations  breath- 
rd  nothing  but  atheism  and  anarchy,  and 
when  they  were  threatening  every  country  in 
Europe  witli  the  introduction  of  similar  prin- 
ciples, did  the  author  of  this  pamphlet  sin- 
cerely inculcate  a  respect  for  the  King  and 
parliament  of  this  country,  and  for  the  re- 
formed religion  and  tfte  functions  of  the 
clergy  as  established  by  law? 

I  ask  not  whether  he  entered  into  any  nice 
disquisitions  concerning  improvements,  or 
reformation  in  smaller  matters ;  but  I  ask, 
in  one  word,  whether  the  plain  object  of  the 


author,  at  least  in  some  parts  of  the  pam- 

Ehlet,  was  not  to  teach  the  degraded  laity,  as 
e  csiils  them,  that  **  like  brute  beasts  they 
were  sitting  tamely  under  an  usurped  autho- 
rity"? 

Is  there  any  satisfactory  answer  to  be  given 
to  these  questions  P  In  the  title  page,  it  is 
true,  there  stand  in  great  letters  FEACE 
AND  UNION. 

Is  it  satisfiurtory  to  be  told,  that  all  the 
offensive  passages  apply  to  the  members  of 
the  church  of  Iu>me,  and  not  to  the  church  of 
England  ?  I  answer  as  I  have  often  heard 
my  lord  Mansfield  instruct  a  jury-— <<  Take 
the  writing  and  read  it  as  any  plain  man 
would  do,  and  tell  us  the  obvious  meaning  of 
the  passages."  Upon  this  principle,  I  firml^ 
believe,  my  assessors,  the  neads  of  colleges, 
who  have  unanimously  concurred  with  me  in 
opinion,  have  most  conscientiously  acted. 

But  perhaps  the  author  is  sorry  for  his  of^ 
fence.  This  would  plead  strongly  in  mitiga- 
tion of  censure,  and  I  wish  I  could  have  per- 
ceived, in  the  whole  conduct  of  this  business^ 
the  slightest  vestiee  of  contrition. 

Mr.  Frend  had  certainly  an  undoubted 
ri  jht  to  use  his  own  judgment  in  conducting 
his  defence,  yet  still  I  cannot  but  think  he 
has  mistaken  the  proper  mode,  in  several 
ways. 

1st.  He  has  not  treated  the  cause  with  a 
sufficient  degree  of  seriousness. 

Did  he  expect  to  make  an  impression  on 
the  minds  of  the  judee  and  his  assessors  by 
legal  quibbles,  by  strokes  of  wit,  by  allusions 
to  novels,  or  by  endeavours  to  excite  smiles 
in  the  galleries  ? 

Sdly.  He  might  have  avowed  the  authOT- 
ship.  and  if  conscious  of  bavins  gone  too  far 
in  the  propa|ation  of  principfes,  he  might 
ingenuously  have  saidr--TA»  I  maintain  to 
be  true,  that  may  possibly  be  defended,  but 
here  I  wish  I  had  stopped. 

Sdly.  If  not  conscious  of  having  gone  too 
far,  he  might  have  boldly  confessed  and  de- 
fended his  principles,  and  in  a  manly  way, 
have  submitted  to  the  infliction  of  penalties, 
which,  according  to  his  judgment,  were  arbi* 
trary  and  unreasonably. 

Whichsoever  of  these  modes  of  defence  he 
had  chosen  to  pursue,  I  do  not  perceive  that 
he  would  have  endangered  his  reputation  as 
a  man  of  honour  and  veracity. 

It  was  certainly  laudable  in  Mr.  Frend  tft 
use  eveiy  fair  and  honest  exertion  of  his  ta- 
lents to  exculpate  himself  from  the  charges. 
But  the  Court  has  been  at  a  loss  to  compre- 
hend in  what  way  the  continued  application 
of  satirical  remark  and  virulent  invective  on 
the  character  of  Dr.  Kipling,  and  on  the  rest 
of  the  gentiemen  who  disapproved  of  this 
publication,  could  be  considenui  as  useful  t» 
this  purpose.  Can  he  now  say  as  tiie  great 
Roman  did  of  old,  '*  Si  nulU  alid  in  re,  mo- 
deetid  certi  et  iemptrando  Un^^s^  adolitcens 
senem  vicer&' f 

Such  sA\m  and  invective  nnght  indeed  have 
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a  teodeacy  to  ddH^uch  the  senUments  of  the 
galleries,  but  could  not  well  be  supposed  to 
make  any  impression  upon  the  mioas  of  the 
vice-chancellor  or  hisassessors,  or  of  any  gen- 
tleman who  had  carefully  read  and  considered 
the  piamphlet. 

In  the  course  of  this  defence  it  was  more 
than  insinuated,  that  the  promoter  of  this 
cause  could  neither  write  nor  speak  a  sentence 
of  pure  Latin.  Suppose,  for  a  moment,  that 
the  bishop  of  Uandaff,  whose  authority  was 
ao  confidently  appealed  to  on  Friday  last, 
could  pennit  the  most  important  professor- 
ship in  this  university  to  be  so  scandalously 
degraded  and  neglected,  as  this  imputation 
on  Dr.  Kipling  implies — ^how  would  all  this 
exculpate  Mr.  Frend  from  the  charges  that 
have  oeen  brought  agunst  him  ?  Again,  sup- 
pose for  a  moment,  that  calumny  could,  oy 
possibility,  fix  itself  on  the  respectable  cha- 
tacters  of  Dr.  Glynn  and  Professor  Main- 
waring,  of  twelve  tutors  and  lecturers  of  tliis 
university,  of  thirty-four  members  of  the 
senate,  who  all  applied  to  the  vice-chancellor 
to  take  cognizance  of  this  offence ;  I  still  ask, 
how  would  all  this  exculpate  Mr.  Frend  fh>m 
the  charges  that  have  1a«en  brought  against 
him? 

But  Mr.  Frend  has  not  contented  himself 
-vdth  applying  the  most  disrespectful  appella- 
tions to  this  omsiderable  body  of  academical 
gentlemen.  He  has  in  effect  maintained,  that 
iieir  evidence  on  oath  ought  to  be  rejected  in 
thts  cause. 

To  tills  part  of  his  argument,  I  confess,  I 
listened  with  the  utmost  astonishment. 

Let  us  try  the  truth  of  this  assertion  by  a 
very  possible  su|)position. — Suppose  an  offence 
to  have  been  of  so  gross  a  nature,  that  not 
only  34  but  twice  tliat  number, — suppose 
even  the  particular  firiends  and  intimates  of 
the  offender  himself  should  have  joined  the 
cohal^  as  it  has  been  termed — suppose  the 
whole  university,  in  a  body,  or  by  delegates, 
had  applied  to  the  vice-chancellor,  '^  Sir,  you 
WMM^  take  cognizance  of  this  offence :  our 
character  and  credit  in  the  world  demand  it;'' 
will  any  roan  say  that  the  evidence  of  all 
these  gentlemen,  speaking  on  oath,  not  to  the 
intrinsic  merits  of  the  pamphlet,  but  to  a  plain 
fact,  as  the  buying  ot  a  book,  or  the  hand- 
writing of  a  person,  is  to  be  rejected  in  such 
m  cause?  This  woidd  indeed  be  an  alarming 
proportion,  and  enough  to  startle  any  consi- 
oerate  person.  It  amounts  to  no  less  an  ab- 
aordity  than  this,  that  the  very  greatness  of 
m  crime  might  properly  become  its  shelter 
mnd  defence. 

Before  I  put  an  end  to  this  unpleasant  busi- 
Beas,  by  finally  dissolving  the  Court,  I  feel 
aijrself  called  upon,  by  the  extraordinary  cir- 
cumstances of  this  cause,  to  sa^  a  few  words 
to  the  junior  part  of  thb  university. 

You  have  shown  yourselves  to  be  much  in- 
terested in  the  investigation,  and  in  the  event 
of  this  trial,  and  now  that  it  is  brought  to  a 
condQaioBi  I  wish  to  engage  your  most  serious 


attention  for  a  few  moments,  while  I  pro- 
pose the  following  advice  to  your  serious  coa«. 
sideration : 

I  have  no  intention  to  ammadvert  upon  the 
noisy  and  tumultuous  irregularities  of  conduct 
by  which  our  proceedings,  on  some  of  the 
former  court-days^  have  been  interrupted. 
Let  these  be  consigned  to  oblivion ;  but  let 
the  principles  from  which  these  irregularities 
arose,  be  well  considered,  and  let  me  seri- 
ously exhort  you  to  be  upon  your  guard  ia 
fiiture  against  the  consequences  of  their  dan- 
gerous and  delusive  operation.  I  cannot  sup- 
nose  that  you  have  even  heard  distinctly,  much 
less  that  you  can  have  digested  every  thing 
that  has  been  advanced  in  the  course  of  tliia 
trial.  Your  passions  and  affections  therefore, 
in  this  case,  are  not  founded  on  a  knowledge: 
and  understanding  of  the  subject  P^^ii^m'nf^ 
yourselves,  you  will  perceive  that  they  are; 
founded  upon  certain  vague  ideas,  that  the 
accused  person  has  been  persecuted. 

Such  an  unreasonable  persuasion,  if  not 
effectually  opposed  by  sober  argument  and 
reflection,  will  soon  produce  t^e  most  de- 
structive consequences  on  your  practice.  And 
I  think  it  the  more  necessary  at  this  time  to 
advertise  you  of  your  danger,  when  this  coun- 
try has  just  escaped  and  survived  a  most* 
alarming  crisis,  and  when  several  turbul^t 
and  democratic  spirits  still  endeavour  to  per- 
suade the  public,  that  every  attempt  to  puni^ 
libellous  attacks  upon  the  constitution  and 
government  of  the  kingdom,  by  enforcing 
wholesome  and  established  laws,  is  a  species  of 
persecution,  and  contrary  to  the  ioyreicr^-. 
iihU  Rights  of  Man. 

Now  I  affirm,  tiiat  in  this  country,  wherever 
there  is  fair  ground  for  an  accusation,  and 
where  tne  accused  person  has  had  a  fair 
hearing,  there  can  be  no  such  thing  as  perse- 
cution. '  On  these  two  essential  points  I  rest 
the  merits  of  the  c[uestion.  When,  therefore, 
I  look  on  the  jumor  part  of  this  university, 
and  foresee  in  them  the  future  supports  and 
ornaments  both  of  the  civil  and  ecclesiastical 
establishment  of  England,  and  when  I  con- 
sider that  they  have  been  entrusted  to  our 
care  and  nurture  by  relations  and  connexions 
who  venerate  these  establishments,  I  feel  my- 
self authorized  to  interrogate  you  closely,  and 
to  demand,  whether  being  educated  from- 
earliest  infancy,  in  the  practice  of  frequenting 
the  church,  and  reverencing  her  institutions, 
you  are  now  prepared  to  say,  on  reading  this 
pamphlet,  that  the  accusation  of  having  ini-  - 
pugned  the  established  church  was  either, 
frivolous  or  oppressive  ? 

I  know  very  well  how  you  must  answer  thi^ 
question,  and  am  persuaaed  that  the  insenu- 
ous  dispositions  of  youth  only  needea  this 
matter  to  be  clearly  stated  to  them. 

In  regard  to  tiie  second  question,  whether 
the  accused  person  has  had  a  fair  hearing,  I . 
have  no  anxiety.    Whatever  notions  jrou  may 
have  inconsiderately  entertained  before  the 
trial,  I  have  no  doubt  but  Uiat  nowy  afi^r  the. 
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trial,  you  will  tell  your  fathers,  your  guar- 
dians, and  your  friends,  that  you  never  heard 
or  read  of  a  trial  where  the  accused  person 
had  a  more  full,  deliberate,  and  impartial 
hearing. 

You  will  tell  them  also,  that  the  only  doubt 
you  could  entertain  of  the  propriety  of  the 
proceedings  might  be,  whether  the  iudge  of 
this  court,  through  an  extreme  unwillingness 
to  interrupt  the  accused  person  in  his  defence, 
did  not  carry  his  patience  and  forbearance  to 
an  almost  unwarrantable  length,  while  he 
permitted  the  defendant  to  proceed  in  an  uu- 
Dounded  strain  of  virulent  and  irrelevant  in- 
vective. Then  you  will  add,  and  I  trust,  with 
some  effect,  that  the  university  of  Cambridge 
will  not  suffer  the  sacred  and  venerable  in- 
stitutions of  the  established  church  to  be  de- 
rided and  insulted ;  and  that  at  a  time  when 
a  profane  and  licentious  spirit  of  infidelity 
9M  irrelieion  makes  rapid  advances  and 
threatens  the  destruction  of  our  ecclesiastical 
fabric,  there  were  to  be  found  in  these  semi- 
naries, respectable  characters  who  could  ac- 
cuse with  liberality  and  decorum,  and  judges 
who  could  condemn  with  firmness  and  mo- 
deration. 

The  remaining  part  of  my  advice  to  you 
will  not  fatigue  your  memories.  It  is  brief; 
but  it  is  important ;  and  it  is  well  worth  vour 
most  serious  consideration.  Beware  ot  en- 
tering into  religious  controversies  at  this  pe- 
riod of  your  fives.  Whatever  may  be  the 
profession  you  are  intended  for;  improve  your 
understandings  by  the  diligent  pursuit  of  aca- 
demical studies :  obey  your  tutors :  frequent 
the  service  of  God  according  to  the  established 
forms,  both  in  your  private  colleges,  and  in 
the  university  church.  At  present,  take  it 
for  eranted,  that  our  forefatners  had  some 
good  reason  for  steadily  adhering  to,  and  sup- 
porting these  venerable  institutions.  I  re- 
peat it,  at  present  take  it  for  granted,  and 
those  whom  I  perceive  to  be  objecting  to 
these  words,  will  themselves  tell  you,  that  it 
has  not  been  my  way  to  take  things  for  grant- 
ed. All  I  contend  for  is,  that  this  is  not  your 
time  for  becoming  parties  in  controversial 
matters  of  religion.  It  is  your  business  to 
cultivate  your  understandings,  and  to  be  care- 
fill,  that  the  good  seed  sown  in  these  retire- 
ments may  take  root  downwards,  and  bear 
fruit  upwards,  and  increase  to  a  mighty  har- 
vest in  your  lives  and  practice. 

Against  those  who  would  openly  attack  the 
religious  principles  in  which  you  have  been 
educated,  it  is  easy  to  guard.  I  have  more 
apprehensions  from  those  who  are  perpetually 
talking  of  candor,  of  liberality,  of  thinking 
for  themselves,  of  examining  things  to  the 
bottom,  of  the  newly  discovered  modes  of  in- 
terpreting scripture,  and  of  the  opinions  of 
^ible  men.  These,  and  such  like  topics  are 
excessively  captivating  to  the  unsuspecting 
minds  of  youth.  Impressions  of  the  most^ 
durable  nature,  are  made  in  a  few  conversa-^ 
tioDs,  aiid,  in  this  way,  I  have  more  than 


once  seen  the  finest  talents  and  most  amiable 
dispositions  soon  perverted  or  rendered  use- 
less, which,  doubtless,  in  happier  circum-< 
stances  and  with  a  better  cultivation,  might 
have  been  eminently  serviceable  to  their 
country,  either  in  church  or  state. 

Remember  then  the  earnest  and  zealous 
advice  of  a  person,  who  thus  addresses  you 
from  the  purest  motives  of  good-will,  and  the 
warmest  wishes  for  your  best  interes^ts ;  of  m 
person  whose  imasmation  and  temper  have 
never  been  heated  with  religious  dispute, 
whose  pride  and  ambition  have  ever  been  to 
obtain,  in  the  various  branches  of  useful 
science,  solid  information  for  himself,  and  to 
communicate  it  to  others,  and  whose  health 
has  been  almost  exhausted  with  academical 
labours.— Remember  then,  I  say,  the  advice 
of  a  person  who  at  this  moment  addresses 
you,  not  with  the  authorit}r  of  a  vice-chan- 
cellor, but  with  the  friendship  and  affection 
of  an  experienced  academic,  of  a  person  who 
has  never  been  suspected  of  being  fond  of 
possessing  ofhces  or  dignities,  who  has  la* 
mented  bitterly  that  the  necessity  of  tins  en- 
quiry should  have  taken  place  in  the  present 
year ;  but  who,  when  the  inquiry  was  once 
instituted,  thought  it  his  duty  to  go  through 
it  with  all  the  energ^r  he  was  capanle  of,  and 
who  found  it  impossible  to  acquit  Mr.  Frend 
of  having  offended  against  the  statute,  vnih" 
out  sacrificing  every  principle  of  truth,  of  jut* 
tice,  and  of  honour. 

The  Vice-chancellot,  with  the  assent  of  the 
m^jor  part  of  the  Heads  of  Colleges,  then  de>- 
creed  sentence  of  Banishment  against  Mr. 
Frend  in  the  following  form  -. 

^  I,  Isaac  Milner,  D.D.  and  Vice-chan- 
cellor of  the  university  of  Cambridge,  do  de- 
cree, declare,  and  pronounce  that  Wm.  Freod, 
M.  A.  and  Fellow  of  Jesus  College,  having 
offended  against  tiie  statute,  **  De  Condom- 
bus,''  by  writing  a  pamphlet,  intituled  '*  Peace 
and  Union,  recommended  to  the  associated 
Bodies  of  Republicans  and  Anti-Republicans^'' 
and  by  publishing  the  same  within  the  univer- 
sity of  Cam  bridge,  and  having  refused  to  re- 
tract his  error  and  temerity  in  the  manner 
prescribed  to  him  by  me,  the  Vice-chancellor, 
with  the  assent  of  the  maior  part  of  the  Heads 
of  Colleges,  has  incurred  the  )>enalty  of  tlie 
statute,  and  that  he  is  thermre  banished 
from  this  university. 

(Signed)     I.  Milner,  Vice-chancellor. 
J.  Smith, 
R.  Farmer, 

W.   COLMAV, 

L.  Yates, 

J.  Barker, 

J.  Turner, 

Fra.  Barnes, 

W.  Craven, 

T.  Postlethwaite.*' 

The  Court  was  then  dissolved. 
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Thus  ended  th«  proceedings  in  the  vice- 
chancellor*s  court.*  The  dav  SHer,  Mv.  Frend 
waited  on  the  vice-chancellor,  to  declare  his 
intention  of  appealing  to  the  senate  against 
the  sentence  of  the  court;  and  on  the  follow- 
ing daj^,  the  proctor  inhibited  the  vice-chan- 
ceUor^  in  the  usual  form,  from  putting  his  sen- 

•  Mr.  Beverley  inserts  the  followins;  Papers, 
at  the  request  of  Mr.  Kilvineton ;  and  he  con- 
siders them  as  no  unsuitabte  addition  to  his 
account  of  Mr.  Frend*s  trial : 

(Copy) 

Cambridge,  June  ]>  1703. 
We,  the  underwritten,  express  our  detesta- 
tion i»  the  scandalous  and  unfounded  impu- 
tations, which  were  attempted  to  be  thrown 
upon  the  characters  of  Mr.  Lloyd,  and  Mf. 
Kxlvmgton^  at  the  late  trial  of  Mr.  Frend^ 
T.  Kipling  R.  Boon 

J.  Jowett  J.  Dudley 

R.  Glynn  C.  W.  Pugh 

IV.  L.  Mansel        €.  Simeon 
J.  Mainwaring        Antho.  Mainwaring 
R. T.  Belward         Edw.  Wigley 
Geo.  Whitmore      W.  Millers 
W.  Walfoiti  Jos.  Watson 

J.  Oldershaw  Tho.  Castley 

W.  Wade  John  Kino; 

W.  Mathew  Philip  Doughs 

J.  Smith  £.  Edwards 

J.  Wood  J.  Bradshaw 

W.  WUsoa  W.  Walker 

H.  Greene  J.  Fawcett 

It  Ramsden  R.  Tillard 

A.  Frampton  W.  Easton 

£.  Outram  Henry  Jowett 

(Copy)  ^ 

The  testimony  nven  by  Mn  Kilvington, 
during  the  trial  ot  Mr.  Frejid,  having  ocen 
opexily  coolradicted  by  the  latter,  and  an  idea 
having  prevailed  that  certain  letters  written 
by  Mr.  Kilvington  to  Mr.  Frend,  contained  a 
proof  that  the  testimony  was  untrue :  I  think 
myself  called  upon  to  declare  publicly,  invin- 
.dication  of  Mr.  Kilvington's  character,  that 
since  the  trial  in  the  vice-chancellor's  courts 
Mr.  Frend,  on  application  made  to  him  by 
Mr.  Kiivingion's  desire,  showed  me  those  let- 
ters, and  tnat  there  was  nothing  in  them 
which  appeared  to  me  in  the  smallest  degree 
to  invahdbite  that  testimony.  The  substance 
4>f  the  letters  was  an  application  for  college 
testimonials,  and  they  contained  general  ex- 
pressions of  gratitude  to  Mr.  Frend  for  fa- 
Tour^  received,  which,  according  to  Mr. 
iTroid's  exphmation,  consisted  in  attentions 
abovn  to  Mr.  Kilvinj;ton,  when  at  Jesus  col- 
legfi,  and  the  supplymgbam  occasionally  witl^ 
booiks  from  the  lioFBry. 

W.  Parish, 
Senior  Proctor  of  the  University. 

Mag4.  Coll.  July  U  1793.    Orig,  Ed* 
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tence  into  execution.  The  modie  of  appeal 
and  inhibition  is  stated  by  theregistrary  m  th«^ 
following  words : 

Queen's  College,  June  1, 1799. 

Business  of  Appeal  ^      Before    the    rifM' 

between  I  worshipful  Isaac  Mil- 

William  Frend,  M.  A. )  ner,  D.  D.  vice-chan- 

and  I  cellor  of  the  university 

Thos.  Kipling,  D.  DJ  of  Cambridge. 

On  whvch  day,  at  the  hoar  of  eleven  in  the 
forenoon,  the  said  William  Frend  appeared, 
and  having,  in  the  afternoon  of  yesterday, 
declared  to  the  vice-ohancellor  his  intention 
of  appealing  from  a  certain  definitive  seo- . 
tcnce  pronounced  upon  him  by  the  said  Isaac 
Milner  on  the  30th  of  May  last,  did  then  anct 
there  take  the  oaths  "  de  gravamine"  and  <'  de 
non  solicitando  delegatos." 

At  the  same  place,  day,  and  hour,  Georget 
Hunter,  M.  A.  junior  proctor  of  the  univer- 
sity  appeared,  and  innibited  Isaac  Milner, 
D.  D.  vice-chaucellor  of  the  university,  during 
the  appeal  between  William  Frend,  partvappef 
lant,  and  Thomas  Kipling,  party  appellate,  in 
the  following  words :  *'  Ego  Georgius  Hunter, 

Srocurator  alter,  nomine  academla  te  Isaacum 
lilner,  procancellarium,  judicem  a  quo,  iil- 
hibeo,  ne  quid,  pendente  appellatione  inter 
Guliclmum  Frend,  et  Thomam  Kipling  attea- 
tare  vel  ihnovare  pnesumas.'' 

Me  present, 

Geo.  Boa^AS£, 

Not  Publ.  and  Registry 

Business  of  Appeal  *]      Before    the    rizht 

between  |  worshipful  Isaac  Mii- 

William  Frend,  M.  A.  \  ner,  D.  D.  vice-chaa- 

and  I  cellorof  the  university 

Tlios,  Kipling,  D.  D.J  of  Cambridge. 

On  which  day,  at  the  hour  of  twelve,  Tho«. 
Kipling,  D.  D.  and  Jolm  Beverley,  M.  A.  his 
proctor,  did  anpear,  and  did  then  and  there  re* 
spectively  take  the  oath  **  de  non  soUcltande 
delegatos,"  in  a  certain  cause  of  appeal  be- 
tween William  Frend,  party  appellant,  and 
him  the  said  Thomas  Kipling,  party  appellate; 

In  tne  presence  of  me, 

Geo.  Borlase, 
Not.  Publ.  and  llegistr. 
■<■      ■■■       ■     ■  ■  * 

PROCEEDINGS 

IN   TIIE 

COURT  OF  DELEGATES.* 

First  Court. 

Vnhertky  of  f  Before  the  richt  honomable 
Cambridge  >  and  right  worshipful  William 
to  wit,  ^  J  Wynne,  knight,  aoctor  of  law^ 
the  worshipfal  John  Ufj  and  John  Barlow 
Scale,  respectively  doctors  in  divinity,  and 
the  worshipful  John  Lane  and  Edward  Chri^ 
tian,  respectively  masters  of  arts,  judges  dele-> 
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*  Compiled  from  the  respective  publkar 
tions  of  Mr.  Bever]ey  aod  Mr.  Fiend. 
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.  gates,  In  a  certain  cause  "of  appeal,  or  com- 
plaint, between  William  Frend,  M.  A.  and 
fellow  of  Jesus  college,  party  appellant,  and 
Thomas  Kipline,  D.  I),  parly  appellate,  in 
the  law  schoots  of  the  said  university,  on 
rriday'the  28th  day  of  June,  1793,  at  nine 
o*cl6ck  in  the  morninff. 

Me  present, 

Geo.  Borlase. 

Not.  Publ.  and  Registr. 

Bu^ness  of  Appeal  ]      The  Grace  of  the 
between  I  senate,    14th    June, 

William  Frend,  M.  A . )  17  93,  appointing  dcle- 
and  1  gates   m  this  cause, 

Thos.  Kipling,  D.D.J  was  read.  Also  a  cita- 
tion of  William  Frend.  party  appellant,  and  a 
eitation  of  Thomas  Kipling,  party  appellate. 
And  John  Beverley,  esquire^bedel,  was  sworn, 
who  deposed,  that  he  had  respectively  served 
•the  said  citation*}  on  Mr.  Frend  and  Dk*.  Kip^ 
}ing,  who^oth  appeared. 
.     Also  was  read  a  paper  signed  Robert  Tyr- 
whitt,  purporting  to  oe  a  protest  against  the 
legality  of  the  aforesaid  grace.    Mr.Tyrwhitt 
'  was  heard  in  support  of  tlie  protest ;   and  the 
•judges  delegates,  after  deliberating  on  the 
same,  declared,  that  they  were  unanimously 
of  opinion,  that  nothing  contained  in  the  pro- 
test ought  to  prevent  their  sitting  to,  hear  this 
cause ;  and  that  they  were  ready  to  do  so. 

The  registrary  bem^  sworn,  deposed,  that 
he  had  looked  over  tne  minutes,  since  they 
were  returned  by  the  promoter  of  this  cause, 
in  the  court  below, '  and  that  they  had  not 
undergone  any  alteration  while  in  the  pro- 
moter's hands. 

And' the  proceediuss  and  evidence  had  and 
taken  in  the  court  below  were  i^ad  as  far  as 
to  the  .act  of  court  13th  of  May  inclusively. 

And  the  delegates  adjourned  the  court  to  a 
Quarter  past  four  o'clock  in  the  afternoon  of 
this  day. 

Grace  for  the  Appointment  of  Delegates, 

Judices  delegati  in  caus&  appellation  is  inter 
.  Gulielmum  Frend,  A.  M.  etThomam  Kipling, 
S.  T.  P.  decti  et  dati  sunt. 
'  GuLiELMus  Wynne,  Eques. 

Dr.  J,  Hey,  Sidn.  coU. 
Dr.  Seale,  Xti. 

Mr.  £.  Christian,  Div.  Johannis. 
Mr.  Lane,  Coll.  Regiin 

Placcat  vobis  ut  prsedicti  viri  sint  judices 
ddegati,in  praedict^  appellationis  caus&.* 

Summons  from  the  Jyelegatet. 

William  Wynne,  knight,  doctor  of  law, 
John  Iley,  doctor  in  divinity,  John  Barlow 
Seale,  doctor  in  divinity,  Edward  Christian, 
master  of  arts,  and  John  Lane,  master  of 

♦  The  delegates  are  nominated  by  the  two 
proctors,  and  the  members  of  the  caput,  ex- 
cept the  vice-chancellor.  The  grace  is  then 
read*  in  the  houses  like  other  graces.  In  this 
case,  the  master  of  St.  John^  brought  with 
him  a  written  list,  to  which  the  others^  except^ 
two,  acceded.    Frend^ 
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arts,  judges  delegates  rightly  and  lawfully  con- 
stituted, in  the  under-written  cause,  and  be-* 
tween  the  under-mentioned  parties,  To  our 
beloved  in  Christ,  John  Beverley,  William 
Matthew,  and  Henry  Gunning,  esquire  bedels 
of  the  university  of  Cambridge,  greeting: 
Whereas  in  a  certain  cause  ot  appeal  and 
complaint  which  before  us  in  judgment  is. 
now  moved  and  depending  between  Williani 
Frend,  master  of  arts,  the  party  appealing  oi; 
complaining  on  the  one  part,  ana  Thomas 
Kiplmg,  doctor  in  divinity,  the  party  appellate 
or  complained  of  on  the  other  part,  rightly 
and  duly  proceeding  therein.  We  nave  decreed 
the  aforesaid  William  Frend,  the  parly  ap- 
pealing and  complaining,  to  be  cited  and  ad- 
monished to  attend  on  the  day  time,  and  at 
the  place  and  to  the  effect  and  purpose  under* 
written,  (justice  so  reauiring.)  We  do  there- 
fore strictly  enjoin  ana  command  you  jointly 
and  .severally.  That  one  of  you  esquire  bedeU 
of  the  said  university  do  peremptorily  cite,  or 
cause  to  be  cited  the  aforesaid  William  Frend^ 
the  party  appellant  and  complaining  in  the 
said  cause,  to  appear  before  us  in  the  law 
schools  of  the  said  university,  on  Friday  the 
twenty- eighth  day  of  this  instant  June,  be- 
tween the  hours  of  nine  and  twelve  in  the 
forenoon,  tlien  and  there  to  prosecute  his  said 
appeal,  and  to  abide  in  judgment  until  the 
final  determinaition  thereof,  and  further  to  do 
and  receive  as  unto  law  and  justice  shall  ap- 
pertain, under  pain  of  the  law,  and  contempi 
thereof;  and  y«  shall  moreover  intimate,  or 
cause  it  to-  be  intimated  to  the  said  William 
Frend  (to  whom  also  we  do  so  intimate  by 
these  presents),  That  we  do  intend  to  pro- 
ceed, and  will  theiMLnd  there  proceed  to  near 
and  finally  determine  the  said  cause  of  appeal 
according  to  law.  And  that  you  or  eltner  of 
you  shall  duly  certify  to  us,  what  you  shaU 
do  in  the  premises,  together  with  these  pre- 
sents. Given  under  our  hands  and  sms, 
this  twenty-first  day  of  June,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  mnd 
ninety  three.    [Here  follow  the  signatures.] 

After  the  summons  had  been  read,  the  mk- 
iowine  conversation  took  place. 

Sir  IV.  Wynne,    Are  the  parties  here.> 

Mr.  Frend,  I  am  the  appellant  in  thi^ 
cause. 

Sir  W,  Wynne,  The  delegates  arc  ready 
to  proceed.  What  is  that  paper?  (to  the  re- 
gistrary). 

Registrary,  It  is  a  paper  which  I  repeived 
from  Mr.  Tyrwhitt. 

Sir  ?r.  Wynne.    Read  it. 

The  registrary  then  read  as  follows : 

Jesus  College^  ^Oth  JunCj  1795. 
Whereas  a  grace  proposing  five  delegates 
was  read  a  second  time  in  the  noD-regentt 
house,  on  Friday  last,  and  was  then  surored 
to  be  taken  away  by.  the  offidatiiig  bedel, 
without  a  scrutiny;  which  grace  was  after- 
wards approved  by  a  majority  of  yoy^  iathe 
other  house  r 
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.  I  Rob^t  Tyi^hitt,  a  non-regent  master  of 
arts/ do,  willnn  ten  days,  make  this  open  and 
legal  protestation  against  the  said  grace. 
'  1.  In  the  first  place,  because  f  had  not  a 
Matutable  opportunity  of  expressing  my  dis- 
approbation of  it,  either  in  whole  or  in  part, 
though  I  was  present  in  the  house  at  the  time 
it  was  read. 

2.  In  the  second  place,  because  1)oth  the 
persons  who  acted  as  scrutators,  were  depu- 
ties, and  neither  of  them  sworn  agreeably  to 
the  law  of  the  university. 

Robert  TYRwairr. 

1.  Stat  Vet.  161.  De  modo  et  formft  pe- 
tendi  gratias. 

.    Stat.  Vet.  80.  Quomodo  scnitatores  teoen- 
tur  petere  gratias. 
Stat.  Vet.  63.    De  gratiis  petendis. 

2.  Stat,  sive  gratia,  de  procuratoribus  et 
scrutatoribus  deputatis. 

This  writing  I  received  of  Mr.  Robert  Tyr- 
whitt,  on  the  twentieth  day  of  June,  1793. 
Mr.  l^rwhitt,  at  the  same  time,  expressed  a 
desire  that  the  same  might  be  recorded. 

Geouge  Borlase,  registr. 

Sir  W.  Wynne,  lias  Mr.  Tyrwhitt  any 
thing  to  say  upon  this? 

Mr.  Tyrwhitt,  A  great  deal  on  all  the  sta- 
tutes which  relate  to  the  duty  of  scrutators 
and  moderators  on  passing  graces :  but  I  did 
not  think  that  I  should  be  called  upon  here. 
I  thought  another  place  more  proper  for  this 
discussion,  and  accordingly  proposed  my  ob- 
jections in  the  senate. 

Sir  W,  Wynne,  Do  you  wish  to  have  the 
statutes  referred  to  read  in  the  court  f 

Mr.  Tyrwhitt,  If  you  think  it  necessary,  I 
do :  but  I  desire  it  may  be  understood,  that  it 
was  not  on  account  of  this  particular  case 
Uiat  I  objected:  I  should  have  done  it  on 
any  other  matter  of  more  than*  ordinary  con- 
cern. 

Sir  W,  Wynne,  It  must  be  at  your  request, 
if  they  are  read. 

Mr.  Tyrwhitt.  Then  I  make  it  my  request, 
that  they  may  be  read.  My  objections  were 
opposed  m  the. senate*  house  by  some  persons 
there,  with  a  degree  of  petulance  and  violence, 
extremely  unworthy  of  any  member  of  the 
university. 

Tlie  statute  was  then  read. 

161.  De  modo  et  forro&  petendi  gratias. 

Item,  statuimus,  quod  procuratores  vel 
eonim  alter  cum  occupante  vices  alterius,  seu 
procuratorum  vices  occupantes,  quamlibet 
gratiam  petendam  privatim  scrutari  teneantur, 
et  quilibet  regens  alteri  eorum  votum  expri» 
jnens  secrete  respondere  praemonitus  per 
aherum  procuratorum  privatim  respondere 
teneatur,  et  pro  secreto  habere  teneantur  tarn 
scrutator  quam  scrutatus :  et  qui  contra  hoc 
statutum  venerit  poenam  de  secreta  revelan- 
iibus  incurrat.  Nulla  etiam  gratia  conditione- 
tur  sed  pur^  concedatur  vel  negetur  nee  etiam 
^iqua  ^tia  ciun  alift  concurrat* 


Mf.  Tyrwhitt,  It  appears  from  this  statute, 
that  on  all  occasions  the  scrutiny  should  be 
secret.  The  putting  in  of  a  non  placet  at 
reading  actually  subjects  a  person  to  a  pe- 
nalty. It  is  wrong  that  tne  omission  6f 
putting  in  a  non  pU^cet  at  the  reading  of  a 
grace  should  be  made  a  pretence  for  depriving 
any  member  of  his  privilege  of  voting.  No 
person  is  authorizea  even  to  tell  in  what 
manner  he  voted. 

Mr.  jMne.  What  do  you  mean  by  pretence 
and  omission? 

Mr.  Tyrwhitt,  I  mean  only  to  represent 
the  fact.  The  present  practice  of  taking  three 
steps  in  the  house  is  a  remnant  of  the  original 
mode,  prescribed  by  the  statute,  of  walking 
round  and  asking  the  votes  separaidy  and 
privately,  and  supposes  that  a  scrutiny  has 
been  actually  taken.  On  common  occasions^ 
this  may  be  sufficient :  but,  on  such  an  occa- 
sion as  this,  it  is  an  abuse  of  what  even  in 
ordinary  cases  is  only  an  indulgence. 

The  statute  80.  Quomodo  scnitatores  te- 
nentur  petere  gratias,  was  then  read. 

Item,  duodecimo  die  mensis  Octobris,  anno 
raillesimo  CCCC°LXV1P,  in  plena  con grega- 
tione  regentium  et  non-resentium,  statutum 
est  atque  ordinatum ;  quoo  scrutatores  elect! 
arctentur  ad  pelendum  gratias  et  alia  negotia 
univcrsitatis  exequenda  secundi^m  formam 
statuti  quo  arctantur  procuratores,  e&demque 
pcen^  puniendi  sunt,  si  «ecunddm  formam 
praedicti  statuti  requisiti  id  facere  recusent, 

Mr.  Tyrwhitt,  This  shows  that  scrutators 
and  proctors  are  in  this  respect  bound  by  the 
same  laws. 

The  two  other  statutes  referred  to  by  Mc 
Tyrwhitt  in  his  protest  were  then  read. 

63.  De  gratiis  petendis. 

Statuimus  et  ordinamus,  qu6d  deicaetero 
nulla  gratia  tempus  aut  formam  concerncns 
petatur,  nisi  in  praesentift  cancellarii  vice-can - 
cellarii  vel  prassidentis,  et  hoc  in  nov&  capell& 
et  non  alibi  concedatur ;  exclusft  parv^  capell^ 
eidem  annex^^  sal  vis  tamen  gratiis  quae  in 
antiquis  statutis  soldm  regentibus  reservantur 
concedendis.  £t  si  aliqua  gratia  vel  gratise 
concedantur,  quM  alter  procuratorum  vel  al- 
terius eorum  vices  occupans,  aM  voce  dicat  in 
medio  capellSyista  gratia  vel  istae  gratis  haben- 
tur  in  ist&  congregatione.  £t  si  aliqua  gratia 
contr^  prsedictam  formam  concedatur,  impe- 
trans  omcio  suo  sit  ipso  facto  privatus,  et  utens 
scienter  e^dem  grati&  excommunicationis  sen- 
tentiae  sit  ipso  facto  subjectus,  ^  qu&  nisi  in 
plenil  congregatione  per  cancellarium  vel  ejus 
locum  tenentem  non  valeat  absolvi.  £tad 
hujus  statuti  continuam  observant  iam  vokimus 
singulos  procuratores  ac  scrutatores  futuros 
antequam  admittantur  ad  eorum  officia  esse 
pcrsonalitfer  juratos. 

Gratia  1575.  .  Quod  jurejurando  astringantur 
procuratores  et  scnitatores  deputati. 

Conceditur  6  Maii;  z^m  procuratores  pi 


urj 


S3  GEORGE  IIJ. 


Proceedings  in  the  date  ^ 


1648 


AcrutSitores  saep^  propter  negotia  sua  priv^ta 
abesse  coganUir  a  congregaiioliibus  et  aliis 
publicis  muniis  academia,  ut  eorum  siibstituti 
et  vicarii  jurejurando  astringantur  ad  benfe  et 
fidelitbr  pcragendum  eorum  officium,  ante- 
quam  aliquid  ia  prsemissis  pertractent. 

Mr.  Tyrwhitt.  This  provides  that  substi- 
tutes should  be  sworn  before  they  act;  which 
was  not  done.  Mr.  Collier  was  not  sworn 
before  he  read  the  grace.  This  is  the  history 
of  the  matter.  It  is  the  duty  of  the  scrutators 
and  proctors,  afler  reading  any  grace  in  either 
of  the  houses,  to  go  and  ask  every  member 
of  that  house  his  vote  personallv.  This  ap- 
pears from  the  bedePs  books,  from  printed 
t>ookSy  and  every  other  authority  by  which 
the  practice  of  the  university  is  directed. 
When  I  was  scrutator,  I  took  the  votes, 
though  no  non  placet  had  been  put  in. 

Court.    Is  it  the  usual  practice  now  ? 

Mr.  Tyrwhitt,  No  :  not  in  ordinary  cases : 
it  is  eonnived  at.  But  in  extraordinary  cases, 
where  any  opposition  is  expected,  it  ought  to 
he  observed.  In  this  case  it  was  known  that 
iftbove  twenty  persons  came  into  the  univer- 
•ity,  in  expectation  that  it  would  be  opposed. 

Court.  Did  you  take  the  votes  personally 
in  all  cases  when  you  were  scrutator  £ 

Mr.  Tyrwhitt.  No :  not  in  all. 

Dr.  Hey.  In  what  cases  did  you  ? 

Mr.  Tyrwhitt,  On  one  grace  in  particular, 
which,  nad  I  been  only  a  private  member,  I 
certainly  should  have  opposed,  but  as  an  offi- 
cer, I  could  not. 

Dr.  Hey.  Perhaps  the  purport  of  that  grace 
was  not  very  material. 

"  Mr.  Tyrwhitt  Yes ;  it  was,  in  my  opinion, 
very  material ;  it  was  a  matter  which  I  had 
long  and  uniformly  endeavoured  to  correct : 
it  was  a  mandate  decree  for  the  master  of  St. 
John's  college.  But  I  repeat,  I  did  not 
expect  to  be  called  upon  here  to  explain  the 
grounds  of  the  protest :  it  must  therefore  be 
considered  as  a  very  short  and  imperfect 
account  of  the  business. 

'^Sir  W.  Wynne.  We  shall  not  retire  to  take 
it  into  consideration^  till  you  have  said  all  that 
yoli  choose. 

Mr.  TyrwhJUt.  1  will  tell  you  then  another 
instance,  in  which  it  was  done.  When  the 
present  vice-chancellor  was  a  regent  master 
of  arts,  a  grace  had  been  read  m  the  non- 
regent  house,  and  passed  without  a  non  placet 
having  been  put  in.  The  present  vice-chan- 
cellpr,  and  the  present  bishop  of  Lincoln 
%vei3s  adverse  to  it,  and  wished  it  to  be  read 
again,  and  put  to  the  vote.  They  came  very 
improperly  into  the  non-regent  house,  and 
declared,  with  much  violence,  that  there  were 
persons  in  the  house,  who  wished  to  oppose 
It.  I  remonstrated  upon  the  indecency  of 
ftlieir  coming  as  regents  into  the  non-regent 
bouse  to  make  their  objections.  However,  I 
stated  it  to  the  house,  and  in  oonseoueace  of 
my  representation,  the  votes  were  taken. 

7b^  Court  thea  retired  for  about  tve  n^ 


nutes :  and  on  its  return,  sir  W.  Wynn^  said: 
The  delegates  have  deliberited,  and  unatiC- 
mously  determine,  that  nothing  contained  in 
Mr.  Tyrwhitt*s  protest,  or  urged  by  him  in  its 
support,  ought  to  hinaer  them  fipom  proceed- 
ing in  this  cause ;  and  they  are  accordingly 
ready  to  proceed.  We  are  ready  to  hear  Sie 
appellant. 

Mr.  Frend  rose,  and  afler  remarking  on  the 
unusual  step  of  being  cited  by  them,  read  tb^ 
proper  mode  of  proceeding,  as  described  in  the 
oedePs  book. 

''  The  delegates,  which^  by  the  statute,  are 
ordered  to  be  at  least  three  in  number,  and  at 
the  most  five,  pro  gualkate  causdt,  being  choseil 
the  paxty  g6es  to  each  of  thenv,  desiring  them 
to  meet  in  the  consistory',  or  some  other  fit 
place ;  and  when  they  are  met  together,  he 
presents  the  grace  unto  them  as  it  passed  in 
the  senate ;  and  when  they  have  read  it,  they 
acknowledge  acceptare  in  u  onns  commitiioms^ 
and  declare  themselves  ready  and  willing  to 
perform  the  office  of  judges  in  that  cause, 
juxta  tenorem  deUgationis,  After  acceptation 
made,  the  party  appellant,  or  his  proctor,  doth 
desire  the  judges  delegate  ta  decree  "partem 
appellatam  anrestandam  fore  citra  diem  eonim 
arbitrio  assi^nandam,''  to  answer  unto  such 
things  as  the  party  appellant  shall  object 
against  him.  If  the  party  appellate  will  then 
appear,  the  cause  is  declared  on  both  sides, 
and  the  party  appellant  hath  assigned  him 
ad  proponendum  in  formd  on  the  next  court 
day,  wnercin  such  gravamina  for  the  which 
he  doth  appeal,  must  be  specified.  The  pro- 
ceedings afterwards  are  ordinary,  such  as  are 
in  cases  of  the  first  instance.'* 

lie  concluded  with  saying :  I  beg  leave  to 
know,  whether  this  is  the  mode  which  is  to 
be  followed  now. 

Sir  W.  Wynne.  We  thiak  that  the  wholt 
proceedings  in  the  vice-chdncelIor*8  courts 
should  be  first  read.   . 

Mr.  Frend.  Shall  I  make  anyremark&on 
them,  as  they  go  on  ? 

Sir  W.  Wynne.  A^  you  please.  But  we 
think  it  better  for  the  whole  to  be  read  first, 
and  then  for  you  to  take  up  your  exceptions: 
unless  there  is  any  part  which  you  wi^  not 
to  be  read. 

[The  registrary  then  began  to  read  the  pr^ 
ceedinsg  m  the  vice-chancellor's  court;  and 
when  he  came  to  the  articles  of  accusation, 
sir  William  Wynne  directed  the  quotations  bt 
which  the  respective  charges  were  supporUflj 
to  be  read  from  the  pamphlet  itself.]     . 

Mr,  Frend.  '1  hey  were  not  read  in  this 
place  on  the  trial. 

Sir  W.  Wynne.  They  ought  to  have  been.  . 

Mr.  Frend.  With  submission.  Sir,  to  you,  I 
should  think  it  would  be  better  to  read  them 
fi-om  the  pamphlet  in  the  course  in  which 
the^  were  produced  on  the  trial. 

Sir  W.  Wynne.  I  have  no  objections.  lam 
willing  that  they  should.  .      . , 

[Resistrary  reads  to  the  wordsi  ^  w^ 
wickeOi  and  m^cious,''  page  55^.]  . 
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Mr.  Trend,  In  my  defence,  I  observed  to 
tbe  court,  that  in  denying  the  whole,  I  did 
not  mean  to  deny  every  particular.  I  did  not 
deny  that  I  was  a  master  of  arts :  I  did  not 
>5ay  that  I  was  not  the  author  or  publisher : 
but  I  gave  (what  I  believe  is  usual  in  such 
cases)  a  general  answer. 

When  the  registrary  began  toread  the  de- 
positions of  the  witnesses,  Mr.  Frend  addressed 
the  Court :  You  will  take  notice,  gentlemen, 
that  I  gave  into  court,  and  do  here  repeat  ray 
protest  against  the  validity  of  the  evidence, 
the  whole  having  been  vitiated  by  the  pro- 
inoter's  taking  it  out  of  court ;  and  also  for 
particular  reasons  agaibst  particular  persons. 

Sir  W.  Wynne,  It  will  be  impossible  for  us 
to  judge,  without  hearing  it  all. 

Mr.  Frend,  I  only  meant  to  save  trouble :  if 
it  is  of  no  use,  it  is  only  a  waste  of  time  to  hear  it. 

Dr.  Hey»  May  it  not  be  as  well  to  consider 
the  protest  now? 

Sir  W,  Wurnne,  Perhaps  it  may  b6  better. 
WiU  the  registrary  say,  tnatthe  papers,  which 
Dr.  Kipling  took  out  of  the  court,  were  re- 
turned to  him  exactly  the  same  ? 

Bedell.  Is  the  resistrary  to  be  sworn  f 

Sir  W.  Wynne,  1  have  no  ol^ection  to  his 
being  sworn. 

Mr.  Frend.  I  would  spare  the  registrary 
the  oath,  as  I  conceive  it  impossible  for  any 
person  to  take  it ;  it  is  impossible  to  prove, 
or  to  be  certain  that  the  papers  have  not  been 
altered.  Except  in  the  divinity  schools,  I 
never  heard  of  a  ^toof  being  called  for  of  such 
m  negative  proposition. 

Sir  W.  Wynne,  This  is  a  court  of  justice, 
and  we  think  it  highly  proper:  they  ought  to 
be  proved  to  be  the  same. 

Mr.  Frehd  then  repeated  the  protest  and 
the  case  of  the  jury,  paee  591,  as  a  case  in 
|xnnt  This  was  denied  oy  Mr.  Lane;  and  a 
short  conversation  followed,  in  which  Mr. 
Frend  maintained,  that  if  not  strictly  in  point, 
it  yet  concluded  a  foriiari  in  favour  of  his 
protest.  For  if  the  bare  examination  of  a 
single  witness  out  of  conrt,  by  a  set  of  unin- 
terested and  unprejudiced  men,  merely  that 
he  might  repeat  what  he  had  said  betore  in 
court,  was  yet  sufficient  to  set  aside  their 
verdict  t  how  much  more  must  the  removal 
of  the  whole  evidence  affect  its  validitv,  when 
taken  out  of  court  by  the  promoter  himself, 
and  with  the  express  purpose  of  directing  it 
in  the  most  forciole  manner  to  the  conviction 
of  the  offender? 

The  'Registrary  repeated  the  declaration  he 
had  made  m  the  vice-chanceIlor*s  court,  that 
the  papers  had  undergone  no  alteration,  and 
that  he  was  ready  to  swear  to  this*  He  was 
accordingly  sworn. 

Sir  W,  Wynne.  Are  the  papers  which  Dr. 
Kipling  returned  to  you,  the  same  which  you 
gave  to  him  ? 

Mr.  Frend,  Can  you  say  that  there  are  no 
marks,  no  erasures,  no  obliterations,  no  al- 
tferatioDS  what^eVer^  made  by  the  promoter? 
X)id  you  look  «^  the  papers  ow  ? 


Registrary.  I  did  look  them  over,  and 
they  have  not  undergone  any  alteratiohs 
while  in  the  promoter's  hands. 

Mr.  Frend  now  observed,  that  having  no 
expectation,  that  the  proceedings  of  the  vice- 
chancellor's  court  would  be  tnus  taken  up^ 
he  had  not  brought  with  him  the  copy  of  the 
evidence  delivered  to  him  by  the  registrary ; 
he  desired,  therefore,  permission  of  the  court 
to  go  to  his  rooms  for  them.  This  being 
granted,  Mr.  Frend  went  out,  and  Mr.  I^m- 
Dert  took  the  opportunity  of  going  out  for  the 
notes  which  he  had  taken  durin'^  the  whole 
of  the  trial.  On  thdr  return,  the  reading 
was  resumed,  and  very  little  progress  Was 
made  before  Mr.  Frend  observed  the  omis^ 
sion  of  a  word  in  his  copy. 

Registrary.  Your  copy  is  not  attested  by 
me. 

Mr.  Frend.  It  has  not  your  name  to  it, 
but  it  is  on  a  proper  stamp ;  it  is  marked  as 
having  been  examined ;  it  ought  therefore  to 
be  literally  exact.  If  it  is  not  exact,  for  what 
purpose  was  it  given  to  me  ? 

The  Registrary  went  on  reading ;  and  Mr* 
FVend,  after  remarking  repeated  vanations* 
observed,  that  if  mistakes  of  this  kind  are  so 
easily  made  in  copies  taken  and  examined  a§ 
accurate,  it  must  be  extremely  difficult  to 
swear  to  the  indentity  of  writings. 

When  the  registrary  read  the  resolutions 
and  signatures,  p.  525,  526,  Mr.  Frend  asked 
him,  whether  they  were  given  to  the  pro- 
moter? 

Registrary.  Yes;  I  presume  they  went 
with  the  other  papers;  I  cannot  be  certain. 
But  if  they  did,  tney  returned  as  they  went. 

On  Mr.  Lunn*s  evidence,  Mr.  Frend  ob- 
served, that  no  notice  was  taken  of  the  ob- 
jection and  answer  of  the  commissary,  p.  546, 
but  that  the  gentleman  who  assisted  tiirn  in 
taking  the  notes  of  the  trial,  is  ready  to  swear 
that  he  did  object.  He  observed,  at  another 
time,  that  the  depositions  of  each  witness  had 
been  transcribed  all  together,  without  any 
distinction  of  the  different  times  in  which  he 
had  been  called  up ;  and  that  the  registrary 
was  now  reading  them  in  such  a  manner, 
that  the  dele^tes  mi^ht  conclude  it  was  all 
one  continued  deposition.  He  begged  leave 
to  recommend  the  same  order  in  reading  the 
depositions,  as  had  been  followed  in  the  pro- 
ceedings at  the  trial. 

Registrary.    I  cannot  speak  to  the  order. 

Mr.  Frend,  This  is  another  instance  of 
the  irregularities  of  this  business. 

On  Mr.  Plampin*s  evidence,  p.  549,  Mr. 
Frend  observed :  Here  is  another  omission 
of  important  matter.  No  notice  is  taken  of 
ray  objection  to  this  man*s  evidence  I  ex  I 
cepted  to  him  on  two  grounds.  Mr.  Lambert 
is  ready  to  attest  it.  Mr.  Lambert  here  rose, 
and  ofrcred  to  make  oath  of  the  above,  but 
the  court  rejected  his  offer;  sir  \Villiam 
Wynne  declaring^  that  they  could  not  attend 
to  any  thing  not  m  the  rcgistnury's  minutes. 

Oh  Mr.  Bodson's  evidence^  Mr.  Frend  oV 
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served,  that  Mr.  Marsh  was  called  in,  but  the 
registrary  had  taken  no  notice  of  that  circum- 
stance. This  ouzht  to  be  attended  to,  as  it 
proved  the  ground  of  a  serious  complaint  from 
mr.  Marsh,  of  the  treachery  whicn  had  been 
practised  against  him.  He  had  been  pro- 
mised, tha^  if  he  were  called  upon  to  give 
evidence,  it  would  not  be  with  any  view  of 
proving  the  publication:  whereas,  on  the 
trial  it  appeared,  tliat  he  was  called  upon  for 
that  very  purpose.  Mr.  Frend  then  desired 
that  lie  might  read  what  Mr.  Marsh  had  said 
in  court,  as  it  would  establish  his  charge  of 
malice  in  the  prosecutors. 

The  court  said,  that  as  this  did  not  appear 
f>n  the  minutes,  it  could  not  come  before  ttiem. 

On  Mr.  Alger's  evidence,  Mr.  Frcnd  ob- 
served :  The  court  does  not  perhaps  see  the 
tendency  of  these  questions  and  answers. 
That  copy  of  the  pamphlet  bad  been  taken 
but  of  court,  and  the  commissary  himself 
had  expressed  his  surprise  at  it.  Several 
other  remarks  were  made  by  Mr.  Frend  on 
various  parts  of  the  depositions,  proving  their 
inaccuracy :  and  at  the  close  of  them  he  ob- 
served, that  the  whole  of  the  evidence  was 
foo  inconclusive  for  the  iudgrs  to  have  formed 
any  opinion  upon  it ;  that  the  proceedings  of 
the  court  had  been  very  irregularly  recorded ; 
tliat  all  that  had  passed  ought  to  have  been 
registered;  for,  as  the  vice-chancellor  took 
upon  himself  to  make  the  heads  concur  with 
him  under  a  law,  which  required  the  consent 
of  the  majority,  and  the  master  of  Trinity, 
without  whom  that  majority  could  not  have 
been  formed,  was  absent  several  days,  the 
proceedings  should  h&vc  been  taken  down 
with  accuracy ;  otherwise  the  master  of 
Trinity  had  no '  opportunity  of  forming  a 
judgment.  Indeed  he  must  have  been  to- 
tally unacquainted  with  the  nature  of  many 
objections  suggested  by  Mr.  Frend;  and  yet, 
without  his  concurrence,  no  recantation  could 
have  been  proposed.  This  was  a  grievance 
exceeded  only  oy  that  which  could  not  have 
escaped  the  observation  of  the  delegates, 
since  it  was  manifest  to  every  person,  that 
from  the  beginning  to  the  end  of  the  business, 
the  prosecutors  and  the  judges  were  one  and 
the  same  party. 

The  third  article  having  been  read,  p.  561, 
Mr.  Frend  addressed  the  Court :  When  this 
charge  was  read  by  the  promoter,  I  objected 
then,  and  I  must  repeat  it  now,  that  no  such 
|>assage  was  to  be  found  in  the  book,  as  that 
which  the  promoter  articled  against  me. 
But  there  is  no  entry  of  this  objection  in  the 
acta  curia :  which  proves  that  the  master  of 
Trinity  could  not  be  a  competent  judge  in 
the  case.  lie  heard  none  of  my  objections  to 
the  mode  of  quoting  mutilated  passages,  nor 
of  my  proofs  of  the  necessity  of  producing 
the  words  tliemselves. 

On  article  the  fifth  being  read  according  to 
acta  curia,  page  562,  Mr.  Frend  observed, 
that  here  again  the  master  of  Trinity  could  be. 
no  judge,  not  hskving  heard  either  ois.  or  the 


promoter's  remarks.  The  promoter,  by  way 
of  directing  the  proceedings  of  the  court, 
produced  toe  case  of  Charke;  but  being 
questioned,  whether  Charke  had  been  sum- 
moned to  appear  in  the  vice-chancellor's 
court,  and  on  several  other  points  necessary 
to  establish  his  case  as  a  precedent,  could  say 
nothing,  though  the  master  of  Trinity,  from 
what  appears  in  the  acta  curia,  must  naturally 
suppose  that  it  was  admitted  as  a  case  in  point. 

Dr.  Scale.  Did  not  the  judge  suffer  every 
thing  to  be  stated,  which  you  expressed  a  de- 
sire to  have  inserted  ? 

Mr.  Frend.  No :  he  ordered  the  registrary 
to  mind  what  he  said,  not  what  I  said. 

When  the  redstrary  had  finished  the  acta 
curia  for  the  thirteenth  of  May,  p.  64,  the 
Court  was  adjourned  to  a  quarter  past  four  in 
the  afternoon. 


Second  Court. 

University  o^  ^  Before  the  right  honourable 
Cambridge  >  and  right  wor^ipful  William 
:  to  wit.  >  Wynne,  knight,  LL.D.  the 
worshipful  John  Hey,  and  John  Barlow  Seale, 
respectively  doctors  in  divinity,  and  the  wor- 
shipful John  Lane,  and  Edward  Christian, 
respectively  masters  of  arts,  judges  delegates, 
lawfully  constituted,  in  a  certain  cause  of 
appeal  or  complaint  between  William  Frend, 
M.  A.  and  fellow  of  Jesus  college,  party  ap- 
pellant, and  Thomas  Kipling,  D.  D.  party  ap- 
pellate, in  the  law  schools  of  the  said  univer- 
sity, on  Friday  the  S8th  day  of  June,  1793, 
at  a  quarter  past  four  o'clock  in  the  afternoon 
of  the  same  day. 

Me  present, 

Geo.  Borlase.     • 
Not.  Publ.  and  Registr. 

^^"^rj^^PP^^n     Therestofthepro. 
William Fi|d,M. A.  ^f^^^^ 

Thos.  Kipling,  D.  D.J  '^^• 

And  the  judges  then  declared,  that  the 
proceedings  with  the  evidence  had  and  taken 
in  the  court  below,  having  been  read  and 
gone  through  in  this  court,  they  (the  judges) 
now  called  on  him  (Mr.  Frend)  to  proceed  in 
his  appeal. 

Mr.  Frend  objected,  that  a  certain  paper 
relative  to  the  sentence  in  the  court  below, 
and  signed  by  the  heads  of  colleses,  had 
not  been  read.  The  judges  inauirea  of  the 
registrary  for  that  paper,  who  a^clared  that 
it  was  not  committed  to  his  custody. 
Mr.  Frend  then  declared,  that  he  conceived 
he  was  not,  by  the  statutes,  or  practice  and 
usage  of  the  university  held  to  proceed  in  his 
appeal  till  the  next  court  day,  particularly  by 
the  48th  statute,  and  an  interpretation  of  the 
same,  dated  Oct.  6, 1596. 

The  judges  having  considered  the  said 
statute,  and  the  interpretation,  were  of  opi- 
nion, that  the  interpretation  had  no  reference 
to  causes  of  appeal ;  and  again  called  on  Mr. 
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Frend  to  proceed  on  his  appeal.  Mr.  Frend 
declared,  that  he  was  not  yet  fully  prepared. 
The  iudges  deliberated;  and  declared  they 
would  hear  Mr.  Frend  to-morrow,  imme- 
diately after  the  morning  congregation.  Mr. 
Frena  objected,  that  to-morrow  being  a  holy- 
day,  was  not  a  die$juridicus ;  but  the  judges 
over-ruled  this  objection. 

When,  in  reading  the  proceedings  an^  evi- 
dence, the  registrary  came  to  the  vice-chan- 
cellor's declaration  in  the  acta  curue  of  the 
S8lh  of  May,  p.  635,  that  he  was  satisfied 
that  Mr.  Frend  was  proved  to  be  the  author 
and  publisher  of  the  pamphlet,  Mr.  Frend 
observed  that  this  was  very  improper:  it 
ought  to  have  been,  we  the  vice«hancellor 
ana  heads  of  coUeses  are  satisfied.  How  else 
does  it  appear,  mat  they  were  convinced? 
and  unless  t^ey  were  convinced,  liow  could 
they  sign  the  subsequent  resolutions  and 
sentence  f  The  proceedings  of  this  day  are 
very  imperfectly  recorded.  I  should  have 
spoken  then  on  the  form  of  the  recantation 
proposed  to  be  signed,  but  was  prevented 
very  abruptly  by  the  vice-chancellor,  who 
adjourned  the  Court  very  improperly,  with- 
out giving  me  an  opportunity  of  being  heard. 

•  On  the  acta  curix  of  the  SOth  of  May,  p. 
698,  Mr.  Frend  observed,  that  he  brought  a 
paper,  which  was  not  allowed  to  be  entered 
on  the'proceedings  of  the  Court 

Sir  W.  Wynne,  Nothing  of  this  appears  on 
the  record. 

•  Mr.  Frend,  No,  Sir,  because  it  was  not 
allowed.    • 

•  As  soon  as  the  registrary  had  closed  the 
reading  of  the  papers,  sir  W.  Wynne  asked 
for  the  resolutions  at  Queen^s-college,  and 
then  addressed  Mr.  Frend:  we  have  heard 
now  all  that  has  passed  hitherto,  and  are 
ready  to  hear  what  you  have  to  say. 

Mr.  Frend,  I  observe,  Sir,  that  ^ou  have 
not  yet  heard  all ;  there  were  certam  resolu- 
tions entered  into  at  the  vice-chancellor's 
lodge^  which  you  just  now  9eemed  to  inquire 
after,  but  which  I  did  not  know  that  you  were 
aware  of. 

Sir  W.  Wynne,    They  are  not  here:   we 
know  nothing  of  them. 
'    Mr.  Frend,    I  beg  that  the  delegates  may 
know  that  such  resolutions  were  passed  at 
Queen's-college.  <  - 

•  Regiitrary,  There  is  no  copy  of  them  in 
court.  ^     ' 

Mr.  Frend,  There  was  a  copy  sent  to  me. 
The  sentence  has  been  read :  the  resolutions 
were  brought  into  the  vice-chancellor's  court, 
*and  should  have  been  read  as  part  of  the 
'ucta  curue. ' 

Sir  IT.  Wynne,  They  are  do  part  of  the 
proceedings  submitted  to  us. 

Mr.  Frend.  Then  I  shall  be  ready  to  pro- 
'duce  my  gravamina  on  the  next  court  day. 

Sir  W,  Wynne.  We  are  ready  to  hear  them 
now. 

•  Mr.  Frend,  It  cathiot  be^  I  apprehend,  on 
this  day.  - 


Sir  W,  Wynne,  Why  not? 

Mr.  Frend.  Because  it  appears  from  the 
books  by  which  the  practice  on  these  occa« 
sions  is  regulated,  that  the  grievances  are 
not  to  be  produced  till  the  next  court  day,  I 
shall  read  an  extract  from  the  bcdelPs  book, 
in  proof  of  my  assertion.  Having  stated 
that  a  day  is  to  be  appointed  for  the  appear- 
ance of  the  party  appellate  it  goes  on,  '<  If  the 
party  appellate  will  then  appear,'  tne  cause' 
IS  declared  on  both  sides,  and  the  party  ap*' 
pellant  hath  assigned  him  ad  proponendum  in 
forma  on  the  next  court  day,  wherein  such 
gravamina^  for  the  which  he  doth  appeal, 
must  be  specified.  The  proceedings  after- 
wards are  ordinary,  such  as  are  in  causes  of 
the  first  instance." 

The  only  question  now  is^  when  the  second 
court  day  is  to  be :  and  this  is  explained  by 
an  interpretation  of  the  heads,  Oct.  6,  1596, 
which  direct  that  the  second  court  day  can 
only  be  some  court  day  in  the  following  week. 
The  mterpretation  runs  in  these  words  i 
"  Whereas  it  is  carefully  by  statute  provided; 
that  all  causes  and  controversies  nereafter 
commenced  or  coming  before  Mr.  Vice- 
chancellor,  should,  with  great  expedition,  be 
adjudged  and  determinea :  yet  notwithstand- 
ing it  is  of  late  years  come  to  pass,  that 
causes  are  oAen  a  veir  long  time  delayed 
and  protracted,  not  only  to  Uie  great  trou* 
ble  of  the  magistrate  •  •  •  ♦of  suitors, 
and  their  extreme  charge  and  hinderance. 
but  even  to  the  discredit  of  the  court  and 
university.  •     ■ 

"  For  remedy  whereof  Mr.  Roger  Goade, 
doctor  in  divinity,  vice-chancellor  of  the  uni- 
versity, and  the  heads  of  colleges,  whoso 
names  are  underwritten,  have  and  ao  inter- 
pret and  explain  a  doubt  rising  of  a  branch  oT 
the  former  part  of  the  48th  chapter  of  the 
statute  intituled,  De  causis  Forensibus  and 
beginning  thus :  Omnes  cansae  et  lites 
quss  ad  universitatis  notionem  pertinent,  &c. 
finem  autem  accipiant  infra  tnduum  si  fieri 
potest  omni  iuris  solennitate  semota,  vix; 
m  these  woras :  infra  tridnum  si  fieri  po- 
test, that  all  causes  '  and  controversies 
whatsoever  wherein  the  vice-chancellor  is 
competent  judge,  shall  be  by  him.  or  his 
deputy,  adjudged,  determined,  and  ended^ 
within  three  several  ordinary  court  days;  and 
those  within  three  weeks  next  immediately 
following,  (saving  and  excepting  such  weeks 
and  court  days  as  by  law  are  to  be  excepted, 
as  diet  nonjuridici)^  the  first  day  of  the  three 
to  be  the  first  court  day  next  atler  the  day  upon 
which  the  party  defendant  shall  or  ought  to 
make  his  personal  appearance,  and  the  other 
two,  the  two  ordinary  court  days  in  the  two 
several  weeks  next  following,  without  any 
fraud  or  further  delay." 
''-  Sir  W.  Wynne.  The  interpretation  does 
Hot  appear  to  refer  to  the  causes  of  appeal*, 
but  only  to  proceedings  in  the  vice-chancel- 
lor's court ;  and  therefore  you  should  be 
r€ady  now. 
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Mr.  Trend,   I  came  here  with  the  best? 
information  I  could  procure  from  the  statutes 
and  the  books  of  practice,  relative  to  the 
course  which  I  was  to  follow  in  these  pro- 
ceedings. 

Dr.  2/ey.  Are  the  books  called  the  bedell's 
books,  Bucks'  books^  or  what  authority  have 
they? 

Mr.  Frtnd,  All  proceedings  in  causes  of 
appeal  to  delegates,  must  be  conducted  in  the 
same  manner  as  cau$4ii  foremet,  except  in  the 
preparatory  part,  which  is  regulated  oy  these 
Dooks. 

Sir  W,  Wynnt.  I  camiot  tell  what  authority 
IS  ascribed  to  these  kwks.  They  can  hatre 
none,  but  as  it  is  confirmed  by  the  practice  of 
the  university. 

Mr.  Frend,  I  can  only  revert  to  theol  as 
the  best  directions  I  could  procure. 

Sir  W,  Wynne,  Why  cannot  you  enter  on 
^Qur  gravamina  now  \ 

Mr.  Frend.  Because  I  am  not  prepared.  I 
^ame  here  this  day  with  the  expectation  6f 
neariug  that  the  cause  would  be  proposed, 
and  that  then  you  would  appoint  some  court 
da^  in  the  next  week  for  me  to  produce  my 
gnevances. 

The  delegates  now  retired  for  nearly  half 
an  hour ;  and  on  their  return  into  coivt,  a 
little  before  six,  sir  William  Wynne  addressed 
himself  to  the  appellant :  Mr.  Frend,  the 
delegates  are  willing  to  allow  vou  all  possible 
JnduJgence,  and  therefore  will  allow  you  till 
to-morrow  morning,  after  the  congregation, 
to  enter  on  your  defence.' 

Mr.  Frend,  Gentlemen,  to-morrow  is  not  a 
diet  juridicut ;  it  is  a  saint's  dav ;  there  is  a 
aecmon  in  the  university  church.  The  pro- 
ceedings in  this  very  cause  in  the  vice-chan- 
cellor's court  were  put  off  two  days  on  the 
same  account.  I  believe  that  the  master  of 
Catherine-hall  suggested  the  propriety  of  it, 
and  the  Court  acquiesced  in  it. 

Sir  W,  Wynn€y{f.o  the  master  of  Catharine- 
h^.  Dr.  Yates.)  Was  your  objection  founded 
on  the  reasons  urged  bv  Mr.  Freud  ? 

Dr.  Yatei,  Not  at  all.  I  only  did  it  as  in- 
convenient on  account  of  the  sermons. 

Mr.  Frend.  I  must  still  maintain  nw  objeo- 
tion  to  the  appMntmeut  of  to-morrow  lor  hear- 
ing my  uranamntk  as  informal  and  irr^gulgr. 

Sir  W,  Wynne.  We  take  that  irregularity 
upon  ourselves,  and  will  allow  you  no  further 
deli^  than  till  afler  the  congregation  to- 
morrow mornings  the  sitting  to  be  resumed 
after  the  congregation  in  the  afternoon. 

According^,  we  Court  was  adjourned. 


T^iRD  CouaT. 

Before  the  right  honourable  and  right  wor- 
shipful William  Wynne,  knight,  doctor  of 
law,  the  worshipful  John  Hey  and  John  Bar- 
low Seale,  respectively  doctors  in  divinity, 
and  the  worshipful  John  Lane  and.  Edward 
Christian^  respectively  masters  of  arts^  judges 
delegates,  lawfully  constituted^  in  a  certaiii 
cause  of  appeal,  ox  complaint,  between  William 


Frend,  M.  A.  and  fellow  of  J^8Useol]e|e,putjr 
appellant,  and  Thomas  Kiplii^  D.  D.  party 
appellate,  in  the  law  schools  orthe  said  uni- 
versity, on  Saturdav  the  39th  day  of  June,  be« 
tween  the  hours  of  twelve  and  three,  in  the 
afiemopn. 

Me  present, 

Geo.  Borlasc. 
Not.  PubL  and  Regbtr. 

Business  of  Appeal  ^      The  minutes  of  the 
between  I  two  cotuts  of  ycstei'- 

WilliamFrend,M.A.  \  day  were  read:  and 
and  I  in  the  latter,  after  the 

Thos.  Kipling,  D.  D.  J  words  *^  he  was  not, 
by  the  statute,"  were  inserted  (by  Mr.  Frend's' 
desire)  the  words  ^'  or  practice  and  usage  of 
the  university." 

Af^er  the  registranf  had  read  tiis  papers, 
Mr.  Frend  rose,  and  oesired  leave  to  observe, 
that  he  had  not  objected  to  the  production 
of  his  gr^ivamina  on  this  day^  merely  on  ac« 
coimt  of  the  interpretation  of  the  statute  ap* 
plying  particularly  to  cases  of  appeal :  toe 
apphcation  of  that  interpretation  was  uoiver* 
sat  ^^^  related  onlv  to  the  explanation  of 
time  meant  to  be  allowed  in  all  cases  bv  the 
word  triduum.  My  objection,  continued  Mr. 
Frend,  was  on  the  ground  of  practice,  col- 
lected from  the  instructions  handed  down 
as  authority  for  the  public  officers  of  the 
university. 

Sir  W,  Wynne,  There  can  be  no  objection  to 
any  plea  from  customary  usa^  and  common 
practice:  this  day  was  certainly  objected  to 
oy  Mr.  Frend,  but  tfie  objection  was  not  ad- 
mitted to  have  any  weight 

Dr.  H^.  I  would  not  be  understood  to 
have  acknowledged  the  authority  of  the  b^ 
dell's  books ;  I  asked  if  they  were  Bucki^ 
books,  but  received  no  answer. 

Bedell.  Bucks'  books  are  here  in  Courts 
and  may  be  consulted,  if  you  wish  it  ^ 

Dr.  6^.    Not  at  all. 

Mr.  Frend  then  addressed  th^  Court: 

Gentlemen, 
In  the  situation  in  which  I  standi  it  can- 
not be  supposed  that  I  wish  to  offend  a^y  of 
the  delegates ;  and  in  the  step  which  I  am 
about  to  take,  I  request  you  to  consider  me 
as  acting  upon  motives  which  affect  eve^ 
member  of  the  senate,  and  as  being  here  not 
only  to  complain  of  private  grievances  to 
mvself,  but  to  withstand  every  proceeding 
which  may  bereafW  be  broft^j^t  as  a  prcpe- 
dent  to  tne  injiu-y  of  the  members  of  the 
imiversi^.  With  thia  view  I  entered  wj 
appeal  from  the  sentence  of  the  vice-cbaft^ 
ceUor  and  the  heads ;  and  to  support  this 
appeal.  I  have  endeavoured  to  gain  all  posH* 
bie  information  on  the  proper  mode  of  eany- 
ing  it  on.  I  stated  yeslercby  what  I  gatharad 
from  Uie  bedell's  books  as  the  iDOSt  authentic 
guides  which  I  could  follow.  This  I  coaae 
dered,  and  still  consider  as  the  proper  rule  of. 
this  Court ;  and  without  presuming  to  call  m 
question  your  honour  and  iatcgri^^  I  aiisi 
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protest  against  what  appears  to  me  an  unjus- 
tifiable precipitation  in  this  business.  In 
the  most  respectful  manner  therefore,  I  do 
desire  that  my  protest  may  be  taken  into 
your  serious  consideration,  not  on  my  own 
account  merely,  but  that  I  may  not  by  any 
conduct  of  mine  lay  the  foundation  for  a 
precedent,  by  which  others  may  hereafter  be 
essentially  injured. 

Protest. 

I  William  Frend,  M.  A.  and  fellow  of  Jesus 
coU^,  in  the  university  of  Cambridge,  do* 
hereby  protest  against  my  being  called  upon 
to  produce  on  uus  day  my  gravamina  m  a 
certain  cause  of  appeal  now  pending  before 
Sir  William  Wynne,  LLD.  Jolm  Hey,  D.D. 
John  Barlow  Seale,  D.D.  John  Lane,  M.A. 
and  Edward  Christian,  M .A. 

For  the  following  reasons  : 

1.  Because  the  proceedings  in  all  causes  of 
appeal  must  be  directed  either  by  the  statutes 
and  interpretations,  or  the  ancient  and  con- 
stant practice  of  the  university :  but  the  sta« 
tutes  and  interpretations  are  all  silent  as  to 
the  proceedings  in  causes  of  appeal,  there- 
fore there  remains  only  ancient  and  constant 
practice  by  which  they  can  be  directed. 

2.  Because  in  certain  books  called  the  be- 
dell's books,  the  authority  of  which  in  mat- 
ters of  practice  is  always  admitted,  express 
directions  are  given  for  the  party  appellant  to 
specify  his  gravamina  on  the  next  court  day 
afler  that  on  which  the  cause  has  been  de* 
clared. 

3.  Because  by  the  interpretation  given  by 
thie  heads,  October  6, 1596,  of  the  word  tri- 
duumy  it  appears  that  the  next  court  day  can 
only  be  understood  of  the  next  court  day  in 
the  ensuing  week. 

W.  Frend. 

Having  read  this  protest,  Mr.  Frend  signed 
it,  and  having  delivered  it  into  Court  said  : 
If,  afler  the  protest,  you  think  me  obliged  to 
proceed,  I  am  ready. 

Sir  \V.  Wynne,  We  are  unanimous  in 
saying,  that  you  ought  to  proceed  now. 

Mr.  Frend  then  addressed  the  Court,  in 
substance  as  follows : 

Beserving  to  myself,  gentlemen,  the  right 
of  making,  if  necessary,  my  exceptions  to 
this  mode  of  proceeding,  I  shall,  without  far- 
ther delay,  state  the  grievances  under  which 
I  have  laboured.  I  have  called,  and  do  call 
the  prosecution  malicious.  A  proof  of  ma- 
lice, and  tiiat  the  prosecution  never  originated 
in  a  pure  love  of  justice,  or  a  simple  regard 
to  propriety,  is,  that  a  knowledge  of  the 
means  of  punishment  appears  always  to  have 
ftllen  far  short  of  the  desire  to  inflict  it. 
When  the  former  has  been  nearly  extin- 
nished,  the  latter  has  blazed  with  unabated 
Same.  At  the  first  meeting  of  my  prosecu- 
tors^ it  was  determined,  after  some  debate, 
that  I  should  be  prosecuted  in  the  vice^chsm. 
cellar's  court,  for  having  publicly  and  notori- 
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ously  offended  against  a  grace  passed  by  the 
senate  of  this  university,  in  the  year  IGOS, 
in  preference  to  a  prosecution  tor  having 
violated  the  statute  De  Concionibus,  and 
without  any  mention  oi  other  laws :  but  at  a 
subseaurnt  meeting  it  was  agreed,  that  I 
should  be  prosecuted  foi  having  publicly  and 
notoriously  offended  against  the  laws  of  the 
university,  without  specifying  any  in  paFticu* 
lar.  Now,  amidst  this  uncertainty  and  tiuc.^ 
tuation  of  council,  if  my  prosecutors  had 
been  actuated  only  by  a  regard  for  justice,  or, 
indeed,  if  they  had  not  been  entire  strangers 
to  that  virtue,  would  not  some  one  of  them 
have  said ;  If  there  is  so  much  difficulty  in 
finding  out  any  law  against  which  Mr.  l-rend 
has  offended,  bow  can  he  be  said  to  have 
violated  any  publicly  and  notoriously?  Or 
how  can  we  plead  a  sense  of  duly  or  consci- 
ence in  endeavouring  to  bring  him  to  punish- 
ment? 

Another  proof  of  malice  is,  that  many  of 
the  charges  brought  against  me  have  been 
founded,  not  on  any  undoubted  passages  in 
the  book,  but  have  been  supported  by  pas- 
sages mis<)uoted,  and  mutilated,  not  only  by 
the  insertion  or  omission  of  particular  words, 
but  by  leaving  out  whole  propositions. 

I  am  said  to  have  defamed  the  liturcy,  by 
asserting  that  it  is  far  firom  the  standard  of 
purity  in  doctrine  only ;  but  in  the  original  it 
IS  said,  in  its  arrangement,  language,  or  doc- 
trine. If  the  promoter  and  me  cabal  had 
not  been  actuated  by  the  fiend  of  malice,  the^ 
could  not  have  suppressed  the  other  parti- 
culars, nor  have  represented  me  as  charging 
that  imperfection  upon  a  single  point,  which. 
they  must  know  the  author  had  expresslv 
charged  upon  the  accumulated  defects  uf  all 
the  three.  As  well  might  I  be  said  to  de- 
fame the  most  beautiful  woman  in  England, 
by  a  comparison  uf  her  beauty  with  the  Venus 
de  Medicis : — Suppose  me  to  have  said  that, 
considering  attitude,  figure,  and  grace,  she 
was  inferior  to  this  celebrated  statue ;  is  that 
^y^i)g»  in  figure  only  she  was  so  much  in- 
ferior as  to  have  no  pretensions  to  beauty  P 
These  are  two  out  of  an  infinite  variety  of 
circumstances  on  which  I  ground  my  charge 
of  malice  in  the  prosecutors.  I  wish  the  pro- 
moter may  be  asked  if  he  has  any  thing  to 
reply  which  can  repel  this  accusation. 

Sir  W,  Wynne,    You  are  to  go  on  in  pn>i 
ducing  all  which  you  have  to  allege. 

Mr.  Frend.    Is  the  promoter  to  answer  at 
any  other  time  ? 

Sir  W.  Wynne,    He  is  to  do  as  he  thinks 
fit  as  to  his  answer. 

I  come  then  to  the  second  grievance : 

II.  I  was  cited  to  appear  on  the  statute  Do 
Concionibus,  in  the  vice-chancellor's  court- 
It  was  because  I  was  then,  and  I  am  still, 
firmly  persuaded  that  the  vice-chancellor's 
court  had  no  business  whatsoever  with  any  of 
the  offences  described  in  that  statute,  that 
I  entered  my  protest,  which  is  now  in  pos- 
session of  the  court;    It  is  not  necessary  to 
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repHcat  it  here,  as  it  has  already  been  read. 
This,  gentlemen,  I  feel  to  be  a  very  particular 
and  extraordinaiY  grievance,  that  I  was  cited 
to  answer  for  the  violation  ofa  law,  which 
was  not  cognizable  in  the  court  before  which 
I  was  summoned  to  appear. 

III.   I  have  charged  the  promoter  and  the 
cabal  with  malice ;  I  have  now  to  impute  to 
the  vice-chancellor  himself  a  bad  design,  in 
endeavouring  to  eflfect  my  punishment  by  two 
different  ana  distinct  laws.    H^  could  not  be 
ignorant,  that   np   person   had   ever  been 
punished  in  the  vice-chancellor's  court  on 
the  statute  De  Condonibus;   so  that,  had 
not  I  been  aware  of  the  non-existence  of 
the  grace  of  1603,  he  might,  and  doubt- 
less moant  to  have  proceed^  to  punish  me 
upon  it.    There  was  another  artince  in  the 
vice-chancellor,   which  cannot   be  imputed 
to  any  but  a  base  design :  This  consists  in 
availing  himself  of  the  authority  of  a  vice* 
chanceUor*s  court,  to  compel  evidence  upon 
oath :  which  could  not  be  done  by  the  vice- 
chancellor  and  heads  of  colleges  assembled 
under  the  authority  of  the  statute  De  Con. 
cionibus.    All  evidence  there,  he  well  knew, 
must  be  voluntary.    The  impropriety  and  in- 
justice of  having  been  subjected  to  appear  for 
the  same  offence  on  two  distinct  laws,  cogni« 
zable  before  two  separate  jurisdictions,  must 
be  obvious  to  you,  and  to  every  person  in  the 
least  acquainted  with  the  laws  of  this  land. 
Suppose,  for  instance,  a  justice  of  the  peace, 
after  hearing  evidence  at  the  Quarter  sessions, 
should,  upon  the  strength  or  that  evidence, 
take  upon  himself  to  punish,  when  he  got 
home,  the  accused  person  by  his  own  autho- 
rity, would  such  a  proceeding  be  esteemed 
legal?  Couldapunisnment  he  inflicted  by  a 
single  magistrate,  which  required  the  con- 
currence of  the  bench,  or  vice  versd  f   Must 
not  an  accused  person  be  tried  in  the  proper 
court,  and  be  convicted  according  to  evidence 
in  that,  not  according  to  any  thing  which  may 
have  been  produced  in  another  court  ?  I  will 
be  bold  to  say,  that  no  Englishman,  no  aca- 
demic, can  submit  to  such  an  unexampled 
abuse  of  every  mode  of  trial.    To  the  com- 
plaints, thcre£^re,  of  malice   in  the  prose- 
cutors, I  must  add  a  bad  design  in  the  judge 
himself. 

IV.  But  supposing  that  as  an  academic,  I 
had  offended  a^nst  the  statute  De  Con- 
cionibus,  my  offence  was  cognizable  only  be- 
fore the  proper  judges  appointed  in  that  sta- 
tute, the  vice-chancellor  and  heads  of  colleges. 
It  was  ui\just,  it  was  indecei^  for  a  nuim>er 
of  masters  of  arts  to  form  a  cabal  against  a 
member  of  their  own  body.  Such  combina- 
tions are  every  where  highly  improper,  but 
here  they  cannot  be  tdo  severelv  reprobated. 
What  then  shall  be  said,  when  tnis  cabal  has 
the  audacity  to  concert  its  plots,  and  to  fbnn 
its  resolutions  at  the  vice-chancellor's  lodge  ? 
Yes^  gentlemen,  incredible  as  it  may  seem, 
my  prosecutors  were  suffered^  nay,  encourag- 
cdj  to  meet  in  the  house  of  the  judge  himseu! 


There  the  first  resolutions  were  a^ed  upon— ^ 
there  The  committee  was  appomled — ^there 
the  chairman  chosen ~and,  in  short,  there  was 
every  measure  taken,  and  every  trap  laid,  by 
which  an  obnoxious  member  was  to  be  pei^ 
secuted  and  ensnared.  What  Enslishmaa 
would  submit  patiently  to  insult  and  oppres* 
sion  like  this:  Or  what  judge  would  suror  his 
roof  to  be  polluted  bj^  such  arts  as  these? 
Would  you.  Sir,  [to  Sir  W.  W^-nnc]  in  the* 
court  in  which  you  preside,  permit  the  prose- 
cutors, in  any  cause,  to  assepmble  in  your 
house,  and  tliere  concert  the  means  and  mea- 
sures of  the  trial  ?  No,  Sir,  you  would  not;  nor 
SLny  judge  in  England;  nor  any  man  even 
here,  except  such  a  man  as  actually  suffered 
it.  This,  gentlemen,  I  do  then  complain  of 
as  a  most  serious  gnevance,  ofa  singular  and 
alarming  nature,  that  the  prosecutors  and 
the  judge,  In  my  case,  made  one  and  the  same 
party. 

V.  Perhaps  after  the  recital  of  such  jgricv- 
ances,  it  may  be  thought  superfluous  in  me 
to  produce  more :  but  as  was  the  commence- 
ment of  this  business,  so  was  its  progress, 
and  such  was  its  end  -.  it  was  begotten  in  ma- 
lice, fostered  in  treachery,  and  accomplished  in 
oppression.  Gentlemen,  you  have  heard  read, 
what  are  called  the  proceedings  of  the  Court, 
upon  my  trial:  they  are  not  the  proceedings  of  ^ 
the  Court,  but  a  ver}'  different  thing :  indeed, 
so  totally  different,  that  unless  my  niend  Mr. 
Lambert  and  myself  had  assisted  in  sugplj- 
ing  deficiences,  in  rectifying  the  order,  and 
disentangling  this  chaos,  it  would  have  been 
impossible  for  you  to  have  proceeded.  Uad 
they  been  put  into  your  hanas  in  such  a  state* 
without  comment  or  observation  from  us,  I 
defy  any  man  to  have  understood  the  purport 
of  them,  or  to  have  formed  a  just  juagment 
upon  the  issue.  It  is  with  truth  I  assure  you, 
that  with  all  the  assistance  of  notes,  taken 
during  the  whole  of  the  trial,  and  every  ad- 
vantage of  personal  recollection,  Mr.  Lbuu- 
bert  and  myself  were  more  than  six  hours 
laboriously  employed  ia  arranging  and  rof 
ducing  them  to  an  intelligible  oraer. 

This  defective  and  disorderly  statement  of 
matters,  which  are  supposed  to  have  beea 
exactly  recorded,  and  the  omission  of  a  uvaa^ 
ber  of  particidars,  which  I  conceive  to  be 
essential  to  my  vindication,  I  must  conaideo 
as  anotlier  grievance.  I  am  precluded  fiam 
all  remedy  here,  unless  I  were  allowed  to  call 
witnesses,  to  attest  every  omisiion  which  I 
have  remarked :  but  the  calling  of  evideaoe 
now  wouldbe  of  no  avail ;  since  your  decisioa 
is  to  be  guided  only  by  papers  before  the 
Court.  Yei  these  papers  contain  no  account 
of  my  protest  against  the  admisbihilit}^  of  c&H 
tain  witnesses;  none  of  my  observations  oa 
the  irr^ularity  in  the  proceedings;  on  the 
impropriety  of  examining  witnesses,  in  pn« 
sence  of  each  other, — o(  reminding  them  nsA 
only  of  what  each  had  previous^  deposed 
himself^  bat  what  others  had.  sworn  be- 
fore,—of  dictating  to  the  witnesses  ih»  an* 
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9wer  they  were  expected  to  give,  and  of  ad- 
miltiiig  the  evidence  of  persons  interested  in 
the  prosecution, — nay,  of  persons  who  were 
themselves  principals  in  the  prosecution. 

VI.  The  sixth  grievance  is  of  such  a  nature 
as  lecpiires  barely  to  be  mentioned  in  a  court 
of  justice.  After  I  had  appeared  to  the  citation 
for  four  days  together,  and  the  examination 
of  evidence  was  ail  finished,  and  taken  down 
in  writing  by  the  registrary,  this  very  writing 
was  taken  out  of  court,  and  put  into  the  hands 
of  the  promoter,  the  prosecutor^  the  ver^  man 
from  whose  wicked  and  malicious  designs  I 
had  most  to  fear,  and  for  the  very  purpose  o^ 
carrying  those  designs  most  eiibctualiy  into 
execution.  This  I  have  maintained,  and  I  do 
still  maintain  to  be  an  act  which  in  any  court 
of  justice  ought  to  invalidate  the  whole ;  and 
that,  in  fact,  from  the  moment  when  the  re- 
«strary*s  minutes  went  into  the  possession  of 
Ehr.  Kipling  my  judges  had  no  grounds  what- 
•ever  to  decide  upon. 

VII.  The  vice-chancellor  having  been  de- 
feated in  his  design  of  enforcing  the  execution 
of  the  pretended  law  of  160S,  and  not  being 
able  to  proceed  on  the  statute  De  Concioni- 
i>usy  without  the  concurrence  of  nine  heads, 
it  was  necessary  that  the  master  of  Trinity 
should  complete  the  number :  but  the  master 
of  Trinitv,  though  present  in  court  the  first 
day,  had  been  absent  on  all  the  examination  of 
cvKlence,  nor  did  he  return  into  the  university 
till  afler  the  proceedings  of  the  Court  had 
been  in  the  hands  of  the  promoter :  he  could 
therefore  have  nothing  on  which  to  ^ouud 
his  opinion,  or  by  which  he  could  justify  his 
concurrence  in  the  sentence. — 

Here  tlie  master  of  Trinity  got  up,  and 
asked  if  he  might  speak  a  few  words ;  but 
Dr.  Wynne  observ'mg,  that  it  was  not  neces- 
saiT,  Mr.  Frend  went  on  :*— I  do  conceive  this 
to  pe  very  just  cause  of  complaint,  that  with- 
out any  authentic  evidence  at  all,  or  on  such 
a  miserable  representation  of  it,  the  master 
of  Tnnity  should  bring  himself  to  join  in  a 
sentence,  which,  without  his  concurrence, 
could  not  have  been  passed. 

VIII.  But  supposing  the  master  of  Trinity 
to  have  been  present  alithe  trial,  and  the  vice- 
chancellor  to  have  acted  with  the  due  con- 
currence of  the  statutable  number  of  asses- 
sors, the  first  thing  which  the  statute  orders 
to  be  done  is,  that  the  oifender  should  be  re- 

3uired  to  recant.  This,  gentlemen,  was  never 
one;  no  recantation  was  ever  proposed  to 
me :  a  paper  indeed  was  put  into  my  hands, 
which  tne  vice-chancellor  thought  proper  to 
call  a  recantation,  but  ^hich,  on  perusal,  I 
foubd  to  be  absolutely  unintelligible  on  the 
one  part,  and  unreasonable  on  the  other.  I 
would  have  expostulated  upon  this  at  the 
time  when  it  was  first  given  me,  but  was 
silenced  by  the  violent  noise  of,  order !  order ! 
from  the  vice-chancellor,  and  the  Court  was 
abruptly  and  indecently  sidjoumed.  I  brought, 
the  next  court  day,  a  paper  containing  my  ob 
jaction^  into  the  courty  but  was  prevented 


from  reading  it,  by  the  menacmg  language  of 
the  vice-chancellor ;  and  with  rhuch  difiiculty 
I  prevailed  upon  him  to  take  it,  ond  look  at  it 
himself:  he  returned  it  to  me,  and  would 
not  permit  it  to  remain  in  court.  I  will 
now  read  it,  and  put  it  into  your  hands  for 
your  consideration. 

Sir  W,  Wynne,  You  may  read  it  as  part  of 
your  speech. 

[Here  Mr.  Frend  read  the  paper.] 

This  paper  I  attempted  in  vain  to  read  in 
the  vice-chancellor's  court.  I  will  now  sign 
it,  and  deliver  it  into  this  court. 

Sir  W, .  Wynne,  I  do  not  know  whether  it 
is  any  ^rt  of  the  process. 

Mr.  Frend.  I  must  submit  to  you,  whe- 
ther you  will  receive  any  paper  at  all  from 
me. 

Sir  W.  Wynne,    Certainly  not. 

IX .  Then  my  grievances  are  far  greater  than 
I  had  ever  imagined :  for  if  the  vice  chan- 
cellor's reception  of  any  paper,  which  I  of- 
fered to  him,  is  a  reason  against  its  being  ad^ 
mitted  here,  by  acting  as  he  did,  he  added  to 
the  injustice  of  his  conduct,  and  aggravated 
the  injury,  by  precluding  me  firom  the  possii- 
bility  of  redress. 

X.  My  next  appeal  is  to  the  absolution 
which  I  produced  m  bar  of  sentence,  and  by 
which  I  had  been  regularly  acquitted  by  the 
▼ice-chancellor  at  the  end  of  the  term,  of  all 
statutable  offences  previously  committed  by 
me,  and  had  been  formally  restored  to  God 
and  the  holy  sacraments.*  These,  gentle- 
men, are  solemn  words :  and  if  the  vice-chan- 
cellor thought  proper  to  treat  it  with  con- 
tempt, I  stiU  maintain,  that  either  I  stood  ab- 
solved by  it  firom  any  charge  which  had  been 
brought  a^inst  me  for  violation  of  the  sta- 
tutes, or  the  university  is  three  times  in  a  year 
guilty  of  the  most  flagrant  impiety  in  the  sight 
of  God  and  man. 

Whatever  degree  of  superstition  may  be 
charged  upon  our  ancestors,  there  was  wisdom 
in  such  a  provision  as  this;  they  did  right  .to 
discourage  and  to  check  all  those  iniquitous 
cabals,  by  which  studious  men  might  be  mo- 
lested, and  the  progress  of  literature  and 
science  be  suspended  by  the  interruption  of 
suits  and  litigations.  It  is  very  natural  that 
this  observation  should  be  treated  with  ridi- 
cule by  the  promoter,  the  sub-promoters,  and 
the  familiars :  but  let  them  remember  that 
they  derive  their  ranks,  their  degrees,  and 
their  offices  in  this  place,  from  the  very  same 
authority  to  which  I  now  appeal ;  and  let  not 
them  deride  a  salutary  law,  though  it  may 
have  originated  in  the  impure  sources  of  igno- 
rance and  superstition.  How  much  soever 
we  may  now  despise  the  pretended  power  of 
any  person  to  absolve,  it  is  ordered  expressly 
by  the  statutes  that  the  vice-chancellor  should 
pronounce   absolution  at  the  end  of  every 
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term ;  and  wbalever  exceptions  may  in  these 
times  be  taken  as  to  the  form,  whatever  have 
been  the  notions  on  which  it  was  founded, 
the  regulation,  I  repeat  it,  was  wisely  calcu- 
lated tor  this  place.    Should  any  literary  man 
subject  himself  here  to  prosecution,  the  esta- 
blished authoiity  says,  let  him  be  fairly  tried, 
let  hill)  not  be  Kept  in  suspense  to  the  detri- 
ment of  his  own  pursuits,  and  the  injury  of 
literary  inquiry.      It  was   foreseen    that  a 
number  of  ignorant  or  malicious  men,  people 
of  nu  occupation  and  of  no  principle,  might 
cabal  together  against  an  individual,  whose 
activity  and  industry  might  render  him  ob- 
noxious to  them.    The  university  says,  we 
will  countenance  no  such  proceedings:  we 
will  pul  a  stop  to  litigalion  and  suspense :  no 
man  shall  be  harassed  by  tedious  prosecu- 
tions :  no  man  shall  be  interrupted  in  hb  stu- 
dies for  more  than  one  term :  at  the  end  of 
every  term  the  vice-chancellor  shall  absolve. 
It  was  on  these  considerations  that  I  felt  my- 
self entitled  to  the  protection  which  the  uni- 
versity intended  to  hold  out  to  men  of  letters 
and  application ;  when  I  found  myself,  after 
a  numoer  of  fruitless  remonstrances,  com- 
pelled to  resort  to  it,  "it  was  under  the  full 
persuasion  that  I  was  vindicating  the  honour 
of  our  institutions;  and,  when  I  saw  my  ap- 
peal treated  with  contempt  and  ridicule,  I  felt 
that,  in  my  person,  were  insulted  the  rights 
and  j>rivileges  of  the  senate. 

Xi.  Anotlier  grievance  is,  that  the  sentence 
does  not  relate  to  any  offence  positively  pro- 
hibited in  the  law  under  which  I  am  tried ; 
for  the  statute  De  Concionibus  says  nothing 
about  either  printing  or  publishing  a  book. 
It  describes  only  sermons,  common  places, 
.  .theses,  and  such  other  public  discussions,  as 
;fall  of  course  under  the  immediate  cognizance 
and  observation  of  the  vice-chancellor  and 
heads,  who  are  supposed  to  attend  upon  them. 
I  have  indeed  heard  it  said,  that  the  words 
**  aliter  publice'*  imply  all  modes  of  making 
public  whatsoever,  and  that  the  publication 
of  books  must  be  included  in  it.  But  no 
person  at  all  acquainted  with  the  interpreta- 
tion of  penal  laws  can  maintain  such  a  posi- 
tion :  a  general  clause  annexed  to  a  particular 
enumeration  of  offences  cannot,  by  any  legal 
jor  fair  construction,  relate  to  any  other 
kind  of  offence  ihan  such  as  had  been  before 
specified.  Now  the  very  title  of  this  statute 
De  Concionibus,  marks  out  at  once  the 
nature  of  the  offences  to  which  it  was  meant 
to  apply,  and  the  public  manner  of  conducting 
the  several  exercises  enumerated  in  it  (which 
are  all  supposed  to  be  performed  in  the  pre- 
«a^ce  of  the  vice-chancellor  and  heads  of 
houses),  plainly  shows,  that  '^  alUer  publice*^ 
must  mean  only  some  other  such  kind  of  pub- 
^cation  as  had  been  before  recited. 

In  what  I  have  advanced  on  the  construc- 
tion of  a  penal  law,  I  am  justified  by  the  ex- 
press authoritv  of  a  person  very  learned  and 
most  respectable  in  the  civil  law.  [Here  Mr. 
Ixend  quoted  the  ppinion  of  Dr.  Harris,  upon 


the  statutes  of  Jesus  coUege*  and  cppliad  the 
opinion  which  he  gave  on  that  case  to  the 
proceedings  of  the  university.] 

I  am  ready  to  acknowledge,  that  had  I 
maintained  any  offensive  doctrines  in  a  ser- 
mon, common  place,  or  thesis,  or  In  any 
other  such  public  manner,  whether  in  speak- 
ing publicly  in  the  schools,  in  the  senate,  or 
in  any  other  place,  and  on  any  other  occasion 
where  the  duty  of  the  vice-chancellor  and 
beads  requires  them  to  be  present  I  should 
indeed  have  been  liable  to  their  censure  under 
this  statute.  So  far  from  this,  I  am  punished 
by  the  vice-chancellor  under  this  statute  for 
my  temerity  in  writing  a  book:  but  be  the 
contents  of  that  book  what  they  may,  the  au- 
thor is  not  liable  to  be  ptmished  for  them  under 
that  statute :  he  may  print  a  book  in  London 
—he  may  do  it  privately— however  he  does 
it,  he  does  not  necessarily  for  that  fact  come 
under  the  cognisance  of  the  constituted  au- 
thority. It  exceeds  the  authority  of  the  vice- 
chancellor  and  heads,  to  punish  any  man  for 
his  temerity  in  writing  a  book. 

XII.  But  the  publishing  of  a  book  makes 
only  part  of  the  offence.  The  promoter  in- 
deed did  employ  much  time  and  great  labour 
in  attempting  the  proof  of  this ;  he  should 
have  recollected,  tnat  the  proof  of  any  cri- 
minal assertion  in  that  book  was  equally  ne- 
cessary to  estabhsh  the  offence,  as  the  proof 
of  the  publication  itself:  but  this  was  never 
I  done.    Supposinz  me  the  author,  there  is  no 

Kroof  whatever  that  I  said  any  thing  in  that 
ook  which  subjected  me  to  punishment. 
The  promoter  endeavoured,  by  garbling  sen- 
tence^ and  mutilating  passages,  to  make  up 
a  kind  of  charge  against  me ;  but  it  was  re- 
quisite that  particular  passages  shoidd  have 
been  faithfully  and  literally  quoted^  and  par- 
ticular errors  demonstrated  to  have  Men 
fairly  deduf:ed  from  them.  I  shall  roMl  you 
part  of  the  opinion  of  the  same  learned  civi- 
lian I  have  already  quoted.  {^Passage  read 
from  Dr.  Harris's  opmion,  which  see,  poUJ] 
This  is  the  declared  opinion  of  a  person  of 
great  authority  in  the  civil  law,  whose  ojpi* 
nion  is  frequently  taken  by  men  of  this 
tmiversity :  and  I  do  declare,  that  it  has  no 
where  been  proved  that  I  have  maintained 
any  position  contrary  to  the  doctrine  or  the 
discipline  of  the  church  of  England,  as  by 
law  established.  The  promoter  could  not 
support  the  charge,  and  the  criminality  of  the 
pamphlet  still  remains  unproved. 

XIII.  But,  after  all,  supposing  that  the  crime 
had  been  fairly  proved  upon  me,  and  that 
the  vice-chancellor  was  legally  empowered  to 
proceed  upon  the  statute  De  Concionibus^ 
still  no  sentence  could  be  pronounced*  no  pui- 
nishment  inflicted  till  the  guilty  person  had 
been  reqiured  to  recant  Recantation  imr 
plies  error,  and  this  error  must  be  specified 
before  it  can  be  acknowledged,  pr  given  up. 
No  such  thing  has  taken  place  in  the  course 
of  these  proceedings.  I  was  required  to  re* 
tract  from  th^  error  and  paaomt^  pf  pnUial^ 
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kkgabook:  Genllemen,  it  was  insolence  in 
the  extreme  ts  fKit  such  a  paper  into  my 
hands,  as  what  they  called  a  recantation.  I 
am  very  sensible  tliat  I  am  speaking  now  to 
gentlemen  as  well  as  delegates,  and  I  will  not 
scruple  to  say  that  no  man  of  letters  could 
consistently  put  such  a  paper  into  my  hands ; 
much  less  could  1  be  so  base  a  scoundrel  as 
to  sign  it.  The  paper  specified  no  errors;  nor 
^d  my  judges  in  fact  desire  it.  If  they  had, 
they  should  have  come  forward  fairly  and 
saidy  You  have  maintained  such  and  such 
opinions,  which  we  judge  criminal,  and  we 
thoefore  require  you  to  retract  from  them. 
But  this  neither  the  promoter,  nor  my  judges 
did;  and  why  not?  The  reason  is  obvious: 
because  their  purpose  was  not  to  reform,  but 
to  punish ;  not  to  reclaim,  but  to  get  rid  of 
me.  The  promoter  and  his  cabal  had  agreed, 
that  punishment  should  be  indicted  without 
my  being  offered  the  opportunity  of  retract- 
ing. 

Let  me  see,  then,  what  are  the  errors  which 
they  pretended  to  article  against  me;  and 
what  ought  to  have  been  the  recantation  pro- 
posed by  my  judges : 

1.  1  am  first  accused  of  having  defamed  the 
liturgy  of  the  church  of  England:  It  is  almost 
sufficient  to  reply,  that  this  has  nothing  to 
<]o  with  the  statute  De  Concionibus;  yet, 
suppose  it  had,  what  ought  to  have  been  the 
language  of  the  court? — ^You  have  defamed 
the  liturgy ;  you  have  maintained  it  to  be  in- 
ferior toother  rituals;  and  we  require  you, 
in  express  words,  to  acknowledge  your  fault, 
and  to  retract  from  such  positions.  Why, 
gentlemen,  was  this  not  done  ?  because  I  had 
plainly  said  in  my  defence,  that  I  had  read 
many  liturgies,  and  scrupled  not  to  declare, 
that,  taking  it  altogether,  the  liturgy  of  the 
church  of  Kngland  was  the  best  established 
liturgy  I  had  ever  seen.  They  well  knew  that 
jsuch  a  recantation  I  might  have  signed  at 
once,  without  the  smallest  scruple:  it  was  my 
real  opinion,  formed,  not,  as  my  accusers 
take  up  their  notions,  without  reason  or  exa- 
mination, but  upon  much  reading,  and  serious 
inquiry. 

3.  I  am  next  charged  with  having  called 
the  church  of  England  idolatrous ;  if  there 
'Was  any  meaning  in  the  article,  what  ought 
to  have  been  the  form  of  recantation  ?  simply 
this :  You  have  asserted  that  the  church  of 
£n^and  is  idolatrous,  we  require  you  to  dis- 
idaim  that  assertion,  and  to  acknowledge  that 
It  is  not.  Gentlemen,  my  accusers  could  not 
seriously  make  such  a  proposal  to  me ;  because 
they  must  know,  that  through  the  whole  of, 
the  work  the  assertion  had  never  been  made. 
I  declared  in  my  defence,  and  I  repeat  it  now, 
that  I  never  called  it  idolatrous.  The  charge 
'is  a  lie.  They  were  afraid  to  put  my  vindica- 
tion on  that  eround.  The  question  is  not 
now,  whether  1  am,  or  am  not  the  author  of 
ithe  pamphlet :  but  whether  in  any  part  of  the 
pami^let  the  rhurch  of  England  is  said  to  be 
id^txaas:.  if  it  were,  I  again  insist  tlmt  I 


ought  to  have  been  required  to  retract  froni 
the  assertion,  and  warned  of  the  statutable 
punishment,  if  I  would  not.  Gentlemen,  the 
whole  of  this  accusation  arose  from  the  igno- 
rance of  these  wretched  men ;  unable  to  com* 
pare  the  different  forms  of  worship  which 
prevail  in  different  churches  in  Christendom, 
they  imagined  that,  what  was  strictly  true  of 
the  greater  part  of  them,  must  be  meant  of  all. 
Does  then  the  church  of  England  associate 
with  the  worship  of  the  supreme  God,  the 
worship  of  created  beings  ?  Who  ever  said, 
or  supposed  this  ?  I  never  did.  Had  the  writer 
of''  Peace  and  Union,'*  or  any  other  person 
said  so,  that  is  nothing  in  this  case;  I  do 
not  think  it,  and  indeed  it  was  never  advanced 
by  me.  Is  it  not  then  very  extraordinaiy, 
that  of  two  errors  imputed  to  me,  I  do  not  m 
fact  maintain  either? 

3.  The  third  error  articled  against  me  is, 
that  all  ecclesiastical  courts,  ranks,  and  titles, 
are  repugnant  to  the  spirit  of  christiani^^ 
this  also  is  an  infamous  lie :  I  never  said  this, 
nor  ever  thought  it.  I  leave  the  cabal,  and 
the  judges,  to  reflect  that  I  pronounce  the  im* 
putation  to  be  an  infamous  falsehood :  there  \% 
no  such  sentence  in  the  pamphlet  from  which 
they  pretend  to  have  extracted  it.  The  word 
*'  are*  is  put  in,  and  the  word  '  hence'  lefl  out ; 
and  sucn  insertions  and  omissions  of  words-, 
such  perversions  and  distortions  of  meaning, 
arise  trom  the  most  abominable  wickedness : 
it  is  infamous  treachery.  Gentlemen,  you 
must  pardon  me,  if  I  am  warm  upon  this 
occasion ;  it  is  not  myself,  but  the  university 
and  its  members  that  I  am  protecting  against 
the  intrigues  of  judges,  managers,  and  ca- 
ballers.  1  said  plainly  in  my  reply  to  this 
charge,  that  ecclesiastical  courts,  ranks,  and 
titles,  are  not  all  repugnant  to  the  spirit  of 
Christianity.  I  produced  from  scripture  ex- 
press examples;  whose  authority  I  willingly 
acknowledged,  and  whose  expedience  I  rea- 
dily saw.  But  suppose  that  I  had  said  all 
which  I  have  been  misrepresented  as  saying, 
here  again  the  mode  of  proceeding,  such  as 
the  statute  required  was  plain  and  obvious. 
The  vice-chancellor  should  have  said;  You 
have  maintained  all  ecclesiastical  courts, 
ranks,  and  titles,  to  be  unchristian :  it  is  an 
error — will  you  retract  from  it.^  if  not,  you 
must  be  banished.  Why  was  this  not  put  to 
mcf  I  answer,  because  my  enemies  knew 
that  I  should  at  once  have  answered,  such  an 
assertion  is  indeed  an  error:  it  cannot  be 
maintained  :  I  do  most  willingly  disclaim  it. 

Can  any  thing  more  be  wanting  to  strengthen 
the  proon  of  their  malice  ?  Is  uiis  just  judg- 
ment .^  Is  this  the  conduct  of  an  equitable  and 
upright  judge?  No,  Sir,  it  is  wickedness — 
wickedness  ofno  common  kind,  nor  such  as 
ordinary  men  are  subject  to :  it  is  not  igno-f 
ranee,  but  passion— deliberate,  abominable 
passion— the  result  of  malice  and  hatred, 
the  project  of  vicious  minds,  warped'  by 
the  desire  of  gaining  infamous  preferment. 
Who  can  hear  of  such  propeedings^  without 
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pronouncing  them  abminable,  shaoMfti], 
tcandalous! 

I  have  been  punished  for  a  breach  of 
statute  of  which  I  am  not  guilty :  if  I  had 
been  guilty,  and  had  not  retracted,  then 
indeed  in  the  proper  place  I  might  have  been 
subjected  to  the  sentence  decreed. 

4.  The  ladt  error  charged  against  me  is, 
that  I  have  profaned  the  most  m>Jy  ofHces  of 
the  church.  But  here  again  tlie  law  on  which 
I  was  tried  is  totally  silent  *.  the  statute  De 
Concionibus,  says  not  a  syllable  on  this  head. 
If  therefore  I  had  been  guilty  of  either  pro- 
faning or  ridiculing  the  offices  of  the  church, 
it  must  be  upon  some  other  law  that  I  ought 
to  have  been  tried,  and  to  some  other  punish- 
ment that  I  ought  to  have  been  subjected. 
But  the  fant  is,  I  denied  the  whole.  The 
4>ffices  of  the  church  of  England  are  no  where 
ineviied  in  the  pamphlet  called  **  Peace  and 
Union;''  nor  did  the  promoter,  when  chal- 
lenged by  me  to  supptort  his  accusation,  pro- 
duce a  single  instance  in  which  I  had  ofiiHuled 
But  suppose  that  I  had  been  proved  guilty  of 
this  article ;  what  ought  to  have  been  the 
conduct  of  wise  judges,  and  benevolent  men? 
Had 'they  been  actuated  bv  the  love  of  justice, 
they  would  have  produced  a  form  of  recant»- 
tion  in  this  particular,  and  I  must  either  have 
subscribed  to  it,  or  sulHnitted  totheconse- 
queoce.  In  short,  the  recantation  proposed 
to  me,  ought,  in  common  equity,  and  plain 
sense,  to  h&ve  been  founded  on  the  several 
particulars  articled  and  proved  asainst  me. 
But  the  judge  and  the  cabal  had  formed  a 
very  difterent  project:  without  any  regard 
either  to  the  forms  or  the  essence  of  justice, 
their  sole  view  was  to  punish.  This  was  the 
ground  of  their  first  resolution ;  not  a  voice  at 
file  meeting  was  found  dissenting,  though  I 
could  at  tins  moment  produce  evidence,  that 
one  at  least  of  the  original  twenty-seven  had 
never  seen,  and  I  have  reason  to  believe,  that 
numbers  of  the  rest  had  never  read  thebook. 

These  are  a  few  of  the  fruvamina  under 
which  I  have  struggled,  against  an  iniquitous 
and  malicious  prosecution.  The  last  alone  is 
sufficient  to  set  aside  the  sentence :  it  comes 
home  to  the  point,  that  my  judges  in  fact 
never  proposed  the  alternative  which  the 
statute  requires,  and  without  which  no  sen- 
tence coula  be  enforced. 

The  vice-chancellor  is  mistaken  in  sup- 
posing me  obstinately  attached  to  my  opinions 
since  I  shall  never  refuse  to  retract  any  error 
of  which  I  am  fairly  convicted.  But  the  rea- 
sons must  be  giv^en  by  my  opposers:  I 
must  be  induced  by  argument,  not  by  com- 
pulsion :  and  I  again  affirm,  that  no  opi- 
nion of  mine  has  been  attempted  to  be  re- 
futed, nor  any  position  stated  wnich  I  had  an 
x>pportunity  of  retracting. 

XIV.  As  the  publishing  or  writing  a  book 
i)ocs  not  come  amongst  the  offences  specified 
in  tlie  statute  De  Concionituis,  so  no  in- 
stances have  ever  occurred  of  any  person 
being  punished  under  that  law^,  for  writing  a 


book,  but  only  for  Doaintaining  vha  voe€,  in  a 
public  university-exercise  some  point  or  doc> 
trine  specifically  reprobated  in  the  statute. 
But  had  not  the  silence  of  the  law  been  suffi- 
cient, the  practice  of  the  university  is  decisive 
against  my  being  brought  to  auswer  for  any 
thing  advanced  in  a  printed  book.  Is  not 
this  then  a  singular  and  most  oppressive 
grievance,  that  I  should  be  the  only  person 
selected  out  by  malice  and  ignorance  to  be* 
come  the  victim  of  in^ieue,  and  to  suffer  by 
an  obsolete  law  on  which  no  person  before 
had  been  ever  prosecuted,  and  all  this  too  in 
an  age  which  bas  been  called  by  some  persons 
an  enlightened  age  ?  This  however  is  an  error 
with  which  I  cannot  be  charged.  I  have  not 
called  it  an  enlightosed  a^,  nor  shall  I  easily 
be  induced  to  call  it  so,  while  such  a  cabal  and 
such  judges  can  be  found  to  exist  in  it; — men, 
who  could  put  into  my  hands  such  an  infa* 
mous  and  pitiful  paper  as  no  person  of  letters 
could  write,  nor  any  man  of  common  honesty 
subscribe.  Yet  these  persons  are  the  guar- 
dians and  instructors  of  our  youth,  ana  ex- 
pected to  support  by  their  example  the 
interests  of  literature,  and  the  dignity  of  relU 
gioD.  Thanks  to  God !  We  have  had  so  few 
as  the  twenty-seven  capable  of  such  conduct. 
Tlie  university  has  not  lost  its  character  for 
liberality  and  learning.  I  have  received  marks 
of  fiiendship  innumerable  from  men  of  the 
most  distin^ished  character  amongst  us,  such 
as  are  sufficient  to  redeem  us  in  the  opuiioii 
of  the  public.  In  behalf  of  men  like  these  I 
have  always  vindicated  the  masters  of  arts ; 
they  are  not  ail  favourers  of  these  wicked  and 
abominable  proceedings,  they  are  not  all  in- 
volved in  the  charge,  they  are  not  all  bigots^ 
persecutors,  and  inquisitors.  There  are  nunt- 
oers  of  men  amongst  us  very  difierent  from  the 

I  Promoter  and  his  cabal.  I  am  proud  toacknow- 
edge  the  particular  countenance,  which  haft 
been  ^own  me  by  clergymen  of  the  church 
of  Eneland,  and  by  gentlemen  highly  re* 
spectca  in  the  law,  who  have  expressly  and 
repeatedly  declared  their  abhorrence  of  these 
practices:    they  all  consider  it  as  a  great 

frievance  to  me  to  be  the  only  person  ever 
rottght  to  answer  for  an  action  which  neither 
the  law  forbids,  nor  has  the  court  authority 
to  punish.  Upon  the  whole,  what  I  have 
hitherto  said  relating  to  the  fact,  may  be  re- 
duced to  one  very  short  statement ;  there  was 
no  evidence  before  the  court  on  which  my 
judges  could  pronounce  me  guilty  of  even 
publishing  the  book ;  there  was  no  proof  of 
any  thing  criminal  contained  in  it;  nor^  if 
there  were,  was  that  crime  cognizable  io  the 
court,  which  tried  it. 

XV.  After  ^ix  long  days  however,  the  vic&- 
chancellor  undertakes  to  declare  that  he  is 
satisfied  of  my  guilt,  and  that  the  heads  con- 
cur in  the  sentence;  but  there  is  a  very  ma- 
terial defect  in  form.  It  does  not  appear 
from  this,  that  the  heads  were  all  satisfied  of 
my  guilt :  they  concurred  indeed  in  my  sen- 
tence >  but  it  does  not  follow^  that  they 
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thought  I  deserved  it.  In  both  points  their 
concurrence  ought  to  have  been  declared; 
and  the  want  of  this  declaration  affects  the 
whole. 

But  supposing  the  form  to  have  been  good, 
let  it  be  considered  only  for  a  moment,  how 
extreroeiv  disgraceful  this  mode  of  checking 
the  freeaom  of  investigation  must  be,  in  a 
place  devoted  to  the  purposes  of  literary  im- 
provement, how  utterly  mconsistent  with  the 
very  end  and  design  of  our  institution.  If 
false  or  daneerous  opinions  may  be  any  where 
produced,  where  can  they  be  uttered  with  so 
little  effect  as  in  the  midst  of  persons,  quali- 
fied at  once  by  ability  and  zeal,  by  reason 
and  arsument,  to  expose  their  fallacy,  and  to 
repel  tneir  danger  ?  Such,  Sir,  are  the  modes 
naturally  to  be  expected  from  literary  men ; 
and  such  ought  to  have  been  the  mode 
adopted  by  the  men  who  caballed  against  me. 
Let  the  promoter,  Sir,  or  any  of  his  party, 
write  a  book,  containing  sentiments  which  I 
teel  myself  interested  to  oppose :  I  here  en- 
gage, that  I  will  not  make  a  party  in  the  uni- 
versity to  rouse  the  indignation  of  the  vice^ 
chancellor  and  the  heads  against  him;  I  will 
answer  it  by  argument  and  reason ;  and  if 
my  objections  are  replied  to,  will  vindicate 
their  strength,  or  acknowledge  my  mistake. 

Having  stated  these  grievances  to  you, 
gentlemen,  I  request  that  you  would  take 
them  into  your  serious  consideration,  and  on 
account  of  each  separately  and  all  conjointly, 
I  desire  that  the  sentence  of  the  vice-chan- 
cellor may  be  reversed,  as  totally  unfounded 
in  law.  As  a  master  of  arts  of  this  university, 
1  can  only  be  punished  by  the  statutes  of  the 
university  -.  as  an  Englishman^  I  am  subject 
to  no  punishment  but  hy  the  duection  of  the 
laws  of  the  land. 

Amenable  as  I  know  myself  to  be  to  these 
lavra,  and  submissive  as  I  should  have  been 
to  legal  jivisdiction,  legally  exercised,  I  never 
vrill  submit  to  any  punishment  in  this  coun- 
try, not  authorized  either  by  the  statutes  un- 
der which  I  am  tried,  Or  by  the  laws  of  the 
land.  It  is  on  this  ground  that' the  liberty 
of  Englishmen  stands,  that  the  proceedings 
gainst  a  man  accused  must  be  open,  and 
that  his  trial  must  be  by  law.  Even  in  those 
cases,  where  juries  are  not  admitted,  still  he 
must  be  tried  bylaw;  and  there  is  not  a 
maxim  in  life  which  I  would  more  particu- 
larly enforce  than  this;  that  law,  law  must' 
be  the  grotmd  and  guide  of  all  our  civil  con- 
duct. And  here  I  cannot  forbear  congratu- 
lating that  part  of  my  audience,  who,  by 
their  situations,  are  exempted  from  any  re- 
spoosilHbty  to  jurisdictions  like  that  uqder 
which  I  have  been  tried.  Let  them  think 
themselves  happy  that  they  can  be  tried  only 
by  the  known  laws  of  their  country,  by 
courts  lewdly  established,  and  the  verdict  of 
a  jury.  Yes ;  I  do  declare,  that  for  any  of^ 
fence,  of  whatever  kind,  I  would  rather  sub- 
mitmy  cause  to  any  jury  of  twdve  men,  in  * 
iKhatever  manner,  or  from  whatever  ranks 


impannelled,  than  to  a  set  of  judges,  however 
qualified  by  learning  or  abilities,  who  can 
yet  think  themselves  at  liberty  to  act  in  the 
unprecedented  and  unwarrantable  manner  of 
die  vice-chancellor's  court.  Much  as  I  value 
the  distinction  of  a  master  of  arts  of  this  uni- 
versity, I  feel  myself  infinitely  more  happy 
as  an  Englishman,  that  I  cannot  be  puniisned 
but  by  law.  I  cannot  be  imprisoned :  I  can* 
not  be  banished  from  my  native  country, 
but  by  a  jury :  and  if  I  am  to  be  punishea 
after  a  verdict  fouud  by  a  jury,  still  that  sen* 
tence  must  be  according  to  law.  In  my  case, 
the  sentence  was  not  according  to  law ;  for 
no  recantation  was  proposed  from  the  pro* 
tended  charts,  because  they  knew  that  f 
might  have  signed  it  without  the  least  hesi- 
tation. 

I  cannot  conclude,  without  again  declaring 
that  in  these  proceiedings  I  have  all  along 
considered  myself  as  actine,  not  merely  on 
my  own  account,  but  in  oehalf  of  every- 
membet  of  the  university :  that  we  nuiy 
none  of  us  hereafter  be  exposed  to  the  incon- 
venience and  obloquy,  that  I  have  laboured 
under  for  many  months ;  be  withdrawn  from 
our  studies  to  answer  the  cavils  of  malice  aiid» 
impertinence  ;  or  be  in  danger  of  ruin  from 
a  tactions  cabaL  composed,  for  the  greatei' 
part,  of  men  iwiguing  for  preferment,  or  led 
away  by  bigotfy  and  fanaticism. 

Elere  Mr.  Frend  ended :  and  Sir  W.  Wynne' 
,'d  Dr.  Kipling,  if  he  had  any  thing  to 
offer  in  reply  to  Mr.  Frend.] 

Dr.  Kipiing,  I  have  heard  nothing  that  re- 
quires any  reply.    I  leave  it  all  to  the  Court. 

Mr.  Frend  desired  that  Dr.  Kipling  woukl- 
repeat  what  he  had  said,  as  he  haa  heard 
him  very  imperfectly. 

Dr.  Scale  to  Dr.  Kipling.  I  beg  you  will 
repeat  what  you  said  just  now. 

Dr.  KipHng.  I  am  willing  to  submit  th# 
whole  to  the  Court. 

Mr.  Frend.  The  promoter,  then,  has  nothing 
to  observe  on  any  of  the  charges } 

Dr.  Kipling.  No,  not  any  thing;  I  have 
nothing  to  say. 

Mr.  Frend.    I  believe  so. 

The  Court  was  then  adjourned  till  af\er  the 
congregation  in  the  afternoon. 


Fourth  Court. 

Before  the  right  honourable  and  right  wor* 
shipful  William  Wynne,  &c.  between  the 
hours  of  six  and  eight  in  the  afternoon 
of  the  29th  day  of  June,  &c. 

Sir  William  Wynne  addressed  the  Court  as 
follows : 

We  have  conferred  together  since  the 
morning,  and  the  gentlemen  with  whom  I 
have  the  honour  to  De  connected,  have  una- 
nimously commissioned  me  to  give  the  sen- 
tence I  am  about  to  pronounce.  The  cause 
was  originally  instituted  in  the  vice-chancel- 
lor's court;  in  which  Mr»  Frend  was  summoned 
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by  citation  to  appear  before  the  vice-chancellor 
and  assessors,  for  violating  the  laws  of  the 
university,  particularly  the  statute  De  Concio- 
nibus.  [Here  the  words  of  the  citation  were 
quoted.] 

To  this  citation  Mr.  Frend  appeared  on  the 
3d  of  May,  before  the  vice-chancellor,  and  eieht 
heads  of  colleges  and  the  commissary  as  nis 
assessors.  Mr.  Frend  excepted  to  their  juris- 
diction as  a  court,  and  delivered  in  a  protest. 
[Here  the  words  of  the  protest  were  recited.] 

This  protest  was  taken  into  consideration 
by  the  vice-chancellor  and  his  assessors ;  and 
the  vice^haiicellor  pronounced  for  the  juris- 
diction of  the  Court :  and  we  are  of  opinion 
that  the  vice^-chancellor  was  right.  The  pro- 
test goes  upon  the  assumption,  that  the  two 
courts  are  distinct  jurisdictions:  for  which  we 
find  no  authority  either  in  the  statutes,  or  the 
practice  of  the  university.  For  the  new  regu- 
lations by  queen  Elizabeth,  require  no  new 
court:  the  statute  which  directs  that  the  vice- 
chancellor  should  not  proceed  in  certain  cases 
without  the  concurrence  of  the  heads,  is  only 
s  regulation  of  the  Court ;  it  makes  no  altera- 
tion in  the  Court  itself.  The  addition  of  a 
certain  number  of  persons  authorized  to  sit 
witli  the  vice-chancellor  in  certain  cases,  is 
no  alteration  of  the  Court,  except  only  in  that 
particular  expressly  mentioned  by  the  law. 
Something  similar  to  this  may  be  observed  of 
Qther  courts  of  law  established  in  this  country. 
The  court  of  Kin^Vbench  has  varied  at 
times  the  number  ot  its  judges;  but  no  alte- 
ration took  place,  either  in  the  court  itself,  or 
the  mode  of  its  proceedings.  The  court  of 
chancery,  if  necessar}',  calls  in  others  as 
assessors:  yet  no  alteration  is  thus  made 
either  in  this  court  or  its  proceedings.  In 
tbo  coiu't  of  admiralty  J  in  cases  of  damages, 
assessors  are  called  m,  and  pilots  of  the 
Trinity  House  sit  with  judges  and  dele- 
^tes.  These,  however,  make  no  alteration 
m  the  nature  of  the  court,  but  are  added 
merely  as  advisers.  So  in  the  present  case, 
although  the  heads  joined  witn  the  vice- 
chancellor  in  giving  sentence,  they  make  no 
part  of  the  Court;  nor  do  we  see  any  ground 
for  the  distinction  pretended  between  the  au- 
thority of  the  vice-chancellor's  court,  and 
that  of  the  vice  chancellor  and  heads  of  col- 
leges. Mr.  Frend  has  objected  that  the  con- 
currence of  the  heads  was  necessary  in  the 
whole  of  the  proceedings  as  well  as  m  giving 
sentence.  The  statute  De  Concionibus  re- 
quires no  such  thing:  the  words  of  the  statute 
are  not  *'  cancellarii  et  pnefectorum  jussu/^  but 
^  cancellarii  jussu  cum  assensu  majoris  partis 
nrefectonun :''  these  words  are  materially  dif- 
ferent, and  the  vice-chancellor  has  clearly  by 
this  statute  a  right  to  proceed  without  the 
concurrence  or  assent  of  the  other  heads  till 
be  comes  to  the  sentence  itself.  To  tbis  in- 
deed their  assent  is  required :  but  to  nothing 
more.  In  whatever  manner,  or  however  they 
may  be  qualified,  they  are  authorized  to  give  it, 
whether  the  evidence  was  deUvered  in  .their 
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presence,  or  they  were  informed  by  the  vice-' 
chancellor,  no  one  can  dispute  the  sentence. 
This  being  the  case,  I  conceive  that  no  objec- 
tion can  Tie  against  the  master  of  Trinity's 
absence  on  some  days  of  the  trial.  So  long 
.  as  he  assented  to  the  sentence,  it  was  not  ne« 
cessary  for  him  to  be  present  at  the  whole  of 
the  proceedings :  however  desirous  he  might 
be  to  get  the  best  information,  it  was  not 
essential  to  the  giving  his  assent  that  he 
should  have  personally  attended  at  the  trial. 
Mr.  Frend  observed  further,  that  the  jurisdic- 
tion of  the  vice-chancellor's  court  and  that  of 
the  vice-chancellor  and  heads  must  necessa- 
rily be  different,  as  there  can  be  no  appeal 
from  the  vice-chancellor  and  heads  to  the 
senate :  now  this  is  odd,  as  he  has  himself  ap- 
pealed from  them  as  vice-chancellor  and 
ncads,  to  the  senate,  and  we  sit  here  in  con- 
sequence of  that  very  appeal.  On  these 
grounds  his  renunciation  of  their  authoritjF 
was  over-ruled  by  the  vice-chancellor:  and 
the  delegates  think  that  he  acted  rightly. 

The  charges  were  then  read,  particular  pas« 
sages  recited  from  the  pamphlet,  and  the  Grace 
of  1603,  and  the  Statute  De  Concionibus  re- 
ferred to.  Dr.  Kipling  then  called  witnesses, 
which  was  objected  to  by  Mr.  Frend  till  the 
secundut  dies  juridicus^  and  he  giounded  his 
objection  on  a  part  of  a  Grace  passed  in  tti09. 
But  in  another  part  of  the  very  same  grace 
the  judge  is  expres^y  allowed  a  more  sum- 
mary mode  of  proceeding. — [Here  sir  W. 
Wynne  quoted  the  'words  '^  nisi  causae  sint 
leviores  et  ordinariae  in  quibus  potest  judex 
statim,"  &c.].  But  whether  the  cause  be 
levwr  or  longior  seems  left  entirely  to  the 
direction  of  the  judge,  and  by  virtue  of  that 
direction,  the  vice-chancellors  have  in  all 
cases  of  late  summarily  proceeded :  and  that 
the  party  accused  might,  however,  have  no 
just  cause  of  complaint  for  want  of  time,  a 
sufficient  interval  was  allowed.  By  ti^e 
Grace,  indeed,  it  appears,  that  in  deciding 
what  are  to  be  consiaered  as  leviores  catae^ 
the  judge  may  use  a  discretionary  power,  and 
may  proceed  summarily  upon  them :  this  has 
been  confirmed  by  long  practice ;  and  it  does 
not  appear  that  the  proceedings  in  the  vice- 
chancellor's  court  have  been  carried  on  by 
examination  of  witnesses  upon  allegations, 
and  interrogatories,  and  subsequent  publioH 
tion.  Witnesses  were  in  consequence  exa- 
mined. Mr.  Frend  objected  to  tne  evidence 
of  Mr.  Kilvington  and  Mr.  Lioyd,  on  the 
ground  of  their  being  accusers,  and  concerned 
in  the  prosecution.  And  had  it  appeared  that 
these  gentlemen  had  any  interest  in  the 
cause,  espj^cially  in  the  costs  of  suit,  or  any  ^ 
previous  dispute  or  quarrel  with  the  party,  or 
any  malice  acainst  him,  these  are  circum- 
stances, which,  though  they  would  not  have 
rendered  them  incompetent  as  witnesses,  yet 
would  have  made  against  the  credit  to  be 
given  them.  But  there  appears  no  reason  for 
suggesting  any  thing  or  this  kind  agaiost 
them.    Twx  public  resentment  of  the  pam- 
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phJet  affords  no  ground  for  Ejection;  their 
indigcation  appears  to  have  been,  not  against 
the  pf'rscD,  but  his  publication :  they  were 
therefore  strictly  allowable  as  witnesses  *  and 
the  evidence  they  gave  seems  impartial  and 
clear.  The  same  objections  were  suggested 
to  have  been  made  against  other  witnesses, 
but  these  not  appearing  on  the  minutes  of 
tlie  Court,  I  call  them  barely  suggested,  no 
evidence  appeared  of  their  havingl^en  made, 
and  therefore  no  weight  was  allowed  them. 

Mr.  Trend's  next  objection  was,  that  the 
original  Minutes    of  the    Evidence    taken 
down  by  the  registrary,  ought  to  have  been 
kept  in  the  court,  but  that  they  were  taken 
out  of  court,  and  put  into  the  possession  of 
the  promoter,  and  therefore,  have  lost  their 
authenticity.    As  the  fact  has  not  been  con- 
troverted, we  must  consider  it  as  admitted. 
At  some  period,  the  proceedings  must  go  into 
the  hands  of  all  the  parlies :  Mr.  Frend  must 
have  had  copies  given  to  him,  at  what  time  I 
do  not  know.     But  the  objection  is  taken  up 
on  that  radical  maxim,  that  no  evidence  shall 
be  communicated  before  publication.    If  this 
had  been  a  close  examination,  then  indeed  it 
would  have  been  a  fetal  proceeding.   But  this 
was  an  examination  in  open  Court,  taken  down 
in  the  most  deliberate  manner,  by  the  proper 
officer,  and  might  also  have  been  taken  down 
by  tlie  promoter,  or  any  of  his  friends.    It 
was  therefore  indifferent  in  what  manner  the 
promoter  came  by  it;    whether  the  originals 
came  into  his  hands  if  those  originals  under- 
went no  alteration  there,  and  that  they  did 
not,  has  been  sworn  by  the  registrary.    But 
Mr.  Frend  objected  also  to  the  mode  of  taking 
the  depositions  at  various  times.    It  woulc^ 
to  be  sure,  have  been  more  regular,  if  the  de- 
position of  each  witness  had  been  taken  all  at 
once :   but  it  is  no  unusual  thing  in  courts  of 
law,  by  leave  of  the  Court,  to  have  up  evi- 
dence' at  different  times,    I  remember  one 
instance,  in  a  particular  trial,  where  a  witness 
having  said  what  he  had  not  meant,  the  cause 
was  rescinded,  to  take  the  deposition  of  that 
witness  again.    Mr.  Frend  objected  next,  that 
several  leading  questions  had  been  asked,  but 
the  instances  did  not  appear  to  us  to  be  of 
Buch  a  nature  as  to  justify  the  complaint. 
One  witness  was  called  and  reminded  what 
he  had  said  before.     [Here  Bowtell  senior's 
evidence  was  referred  to    "  You  told   the 
Court,  &c."]    I  do  not  apprehend  that  to  be  a 
leading  question.    An  examination  conducted 
la  a  court  familiarized  to   legal  processes^ 
might  perhaps  have  been  carried  on  in  rather 
a  more  proper  manner  in  point  of  regularity; 
but  to  this  I  make  one  general  reply :  the  in- 
experience of  the  parties  who  conducted  the 
proceedings,  and  of  the  Court  in  which  they 
were  carried  on.    It  would  be  a  very  unhappy 
thing,  if  the  members  of  this  university  were 
coBvcrsant  in  matters  of  this  nature :  they  are 
much  more  usefully  employed.    If  it  appears 
that  in  itas  case  the^^  faAve  conducted  them- 
a^ves  with  caution,  witha  9Uia  regard  to  truth 
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and  the  substantial  ends  of  Justice,  Tittle  regard 
ou^ht  to  be  had  to  objections  of  informalily 
and  inexperience ;  and,  I  must  say,  I  never 
saw  depositions  taken  with  greater  impartiality, 
!  or  witnesses  appear  with  less  forwardness  to 
favour  the  parly  by  whom  they  were  called. 
But  there  is  ^et  one  objection,  the  vice-chan- 
cellor's rejection  of  an  appeal  to  absolution  in 
bar  of  sentence.    I  think  it  very  evident,  that 
the  occasion  and  the  offence  considered,  the 
vice-chancellor  could  do  no  otherwise  tlian.re* 
ject  such  an  appeal.    There  are  many  of  the 
old  statutes,  by  which  excommunication  was 
usually  inflicted  on  many  offences  not  now 
thought  deserving  so  severe  a  censure.     To 
avoid  hurting   tender  consciences  in  those 
days,  absolution  was  pronounced  at  the  end 
of  every  tef  m :  but  that  this  provision  should 
be  construed  to  extend  to  offences  stated  to  be 
contrary  to  the  statutes,  can  never  be  allowed : 
the  protest,  therefore,  was  very  properly  dis- 
missed, an^  the  vice-chancellor  acted  perfectly 
right. 

Mr.  Frend  has  this  day  urged  as  a  matter 
of  the  greatest  consequence,  that  the  prosecu- 
tion was  malicious ;  and  he  spoke  of  the  pn>> 
moter,  and  of  many  other  persons  of  the 
highest  rank  and  the  most  respectable  cha^ 
racter  in  this  place,  in  terms  which  nothing 
but  his  present  unfortunate  situation  and  the 
heat  ana  agitation  of  his  mind  could  excuse  : 
in  charity  to  him,  I  hope  that  on  reflection  he 
will  be  sincerely  sorry  for  the  expressions  ho 
has  made  use  of.  It  is  sufficient  for  us  to  say 
the  charge  is  not  relevant  at  all ;  courts  do 
not  inquire  into  the  motives  of  a  proseaition: 
it  is  impossible  for  them  to  be  ascertained;  and 
if  it  could  be  done,  it  could  not  weigh  in  de» 
termini ng  the  guilt,  or  the  innocence  of  the 
party  accused ;  tliese  must  depend  on  the  reai 
merits  of  the  cause,  and  the  facts  actually 
proyed  in  evidence. 

In  tlic  first  place,  then,  it  appears,  from  the 
name  of  Mr.  Frend  in  the  title  page,  that  he 
was  the  author  of  the  pamphlet :  this  indeed 
goes  but  a  little  way;  and  though  the  pre- 
sumption, which  it  affords,  remains  till  it  be 
removed,  yet,  for  legal  proof,  it  must  be  al- 
lowed that  great  conhrmation  is  wanted.  In 
the  evidence  of  Hodson,  such  circumstances 
occur  as  leave  little  room  to  doubt ;  yet  even 
this  evidence  is  slight,  compared  with  what 
appeared  on  subsequent  inquiry ;  the  evidence 
of  Bowtell,  and  the  correspondence  with  Mr. 
Watson.  In  tliese  notes,  Mr.  Frend  does  over 
and  over  again  speak  of  this  pamphlet,  and 
the  appendix  as  his :  indeed  he  seems  to  have 
exerted  more  activity  than  is  usual  in  a  com- 
mon publication.  The  only  question  now 
remaining  is  whether  there  be  any  thing  in 
the  pamphlet  which  comes  under  the  statute 
De  Concionibus.  The  modes  of  uttering 
expressly  prohibited  in  this  statute  arc^ 
preaching,  common-placing,  and  public  lec- 
tures; but  these  are  not  all:  the  statute  evi- 
dently goes  farther,  and  includes  much  more 
in  the  expression,  aut  alittr  publid^  Ttie 
2X 
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only  qxrestion  fe,  whether  printing  and 
publishing  a  pamphlet  comes  withm  this 
clause?  Mr.  Frend  contended,  that  alUer 
public^  must  refer  only  to  some  mode  of  pub- 
lication, of  the  same  kind  with  those  before 
particularly  described,  and  cannot  apply  to 
any  doctrine,  or  position,  not  maintained  and 
supported  vivd  voce.  But  I  do  not  apprehend 
that  this  could  be  allowed,  in  the  strictest  way 
of  interpretation,  even  of  the  statutes  of  the 
realm,  much  less  of  the  statutes  of  the 
university  which  admit  of  a  more  liberal  inter- 
pretation. We  are  here  to  consider  the  spirit 
of  the  statute,  the  intention  of  the  founderj 
and  the  extent  of  the  mischief  which  it 
was  intended  to  prevent.  It  is  certain,  that 
publishing  by  printingis  more  general,  and  in 
all  respects  more  pernicious,  than  by  any  viva 
voce  declaration;  Therefore  if  Mr.  Frend's 
pamphlet  contains  any  matter  prohibited  in 
the  statute,  it  is  comprehended  within  the 
expression  «  sen  aliter  public^,''  Of  the  par- 
ticular parts  and  passages  in  this  pamphlet,  I 
shall  take  notice  of  onfjf  three. 

^'  ^°^*?®  thirty-nme  alone,  there  is  lan- 
guage sufficient  to  justify  the  sentence  we  are 
about  to  give.  «  Hence  ecclesiastical  courts, 
ecclesiastical  ranks  and  titles,  eccjesiastical 
dress,  all  repugnant  to  the  spirit  of  Christiani- 
ty." It  has  been  stated  by  Mr.  Frend,  that  this 
passage  was  not  fairly  quoted  ;  and  he  denies 
that  any  such  meaning,  as  the  promoter  has 


&c.  in  the  same  page,  to  *'  concerns.  Hence," 
«. — Now, in  all  plain  construction,  the  sense 
put  upon  these  words  by  the  promoter  is 
the  true  meaning  of  them* ;  and  if  so,  how  it 
can  be  said  that  they  are  not  against  aliqttem 
statum  et  gradum,  I  do  not  know :  at  the  close 
of  the  passage  they  are  all  pronounced  "  re- 
pugnant to  the  spirit  of  Christianity ;"  and,  the 
writer  of  such  a  passage  must  be  admitted  to 
be  guilty  oCthe  charge. 

2.  Again  "  The  laity  like  brute  beasts ' 
•it  tamely  under  this  usurpation,  A  man,  if  a 
priest  or  minister  enters,  is  not  master  of  his 
own  house ;  he  must  not  thank  God  for  the 
blessings  of  providence  at  his  own  table;  he 
cannot  pledge  his  faith  to  abvely  woman  with- 
out the  interference  of  the  priest ;  his  offspring 
must  be  sprinkled  by  sacred  hands ;  and  at 
death  he  is  not  committed  to  his  long  home 
without  another  spiritual  incantation,"  How 
words  could  be  pronounced  more  injurious  to 
the  clergy  of  this  kingdom  than  representing 
ttiem  as  tyrants  and  usurpers,  I  cannot  see. 
The  person  who  uttered  them  must  be  consi- 
dered as  teaching  the  laity,  that  they  are  brute 
beasts  if  they  submit  to  this  usurpation ;  and 
therefore  I  cannot  but  think  that  the  writer 
must  mean  to  oppose  the  degrees  and  ranks 
established  by  the  church  of  England. 

3.  The  latter  part  of  the  sentence  speaks  of 
three  of  the  most  sacred  offices  of  our  church 
m  a  contumelious  and  irreverent  manner— 
bapusm,  marriage,  and  burial :  wc  are  there- 


fore  clearly  of  opinion,  tfaatlh^  vice-clianccl- 
lor  was  well  founded  in  determining  that  Mr. 
Frend  had  offended  against  the  45th  ^tute.  It 
has  been  alleged  by  Mr.  Frend,  that  he  was  not 
called  upon  to  retract,  in  virtue  of  there  beiDg 
no  particular  errors  or  passages  specified  in  the 
form  prescribed ;  but  in  fact  he  was  called 
upon  to  retract— the  form  is  befor«the  Court. 

[Here  the  form  of  recantation  was  read.] 

Mr.  Frend's  assertion  rests  on  this,  that 
the  recantation  proposed,  did  not  contain 
any  particular  specification;  but  we  are 
of  opmiofi,  that,  if  any  passages  whatever 
are  to  be  found  in  the  pamphlet,  which  go 
against  the  statute,  the  requiring  of  him  to 
retract  from  the  liook  which  contains  such 
passages,  is  strictly  proper.  Now,  I  have 
pointed  out  three  passages,  in  which  the 
pamphlet  does  expressly  controvert  the  pro- 
visions in  the  statute.  The  form,  therefore, 
was  proper ;  besides,  by  that  statute,  the  party 
is  obliged  to  conform  in  whatever  manner  the 
vice-chancellor  shall  direct  **  eo  medo  quo  illi 
pratcribUur :"  '^he  party  had  no  pretence  to 
dictate  the  manner  m  which  he  was  to  make 
his  recantation.  We  are  therefore  unani- 
mously of  opinion,  that  in  this,  and  in  every 
partof  the  proceedings,  thevice-chancellor  did 
right,  and  we  affirm  his  sentence* 

Accordingly  the  sentence  of  the  Court 
below  was  affirmed  as  follows :  Whereas  by 
by  Grace  of  the  university  dated  14th  June 
1793,  William  Wynne,  knight,  Dr.  Jolm  Hey, 
Dr.  Seale,  Edward  Christian,  master  of  artdy 
and  John  Lane,  master  of  arts,  were  appointcsd 
judges  delegates  in  a  certain  cause  of  appeal  or 
complaint  oetwcen  William  Frend,  master  of 
arts,  and  fellow  of  Jesus  college,  in  this  uni» 
versity,  party  appellant,  or  complaining,  on 
the  one  part,  and  Thomas  Kipling,  doctor  in 
divinity,  party  appellate  and  complained  of, 
on  the  other  psot.  We  the  saia  William 
Wynne,  John  Hey,  John  Bariow  Seale,  Ed- 
ward Christian,  and  John  Lane;  having  taken 
the  said  cause  into  our  serious  consideration^ 
after  having  examined  the  several  proceed- 
ings had  therein  before  the  right  worshipful 
Isaac  Milner,  doctor  of  divinity,  vice-chan- 
cellor of  this  university,  which  have  been 
transmitted  to  us  ^  and  having  hesurd  the  ar« 
euments  urged  by  the  appellant  in  support  of 
his  appeal,  Do  by  this  our  definitive  sentence 
pronounce  against  the  said  appeal  made  and 
interposed  in  this  behalf;  and  that  the  judge 
from  whom  the  said  cause  is  appealed,  hath 
acted  rightly.  Justly,  and  lawfully.  And  we 
do  hereby  affirm  the  sentence  pronounced 
by  him  in  the  said  cause. 

(Signed)  William  Wynkk. 

John  Hey. 

John  Barlow  Saale. 

John  Lanb. 

Edward  Christian. 

Mr.  Frend  now  demanded  a  copy  of  the 

sentence ;  and  the  Court  was  dissolved :  but 

before  the  delegates  lcf\  the  schools,  he  roso^ 

and  said :  I  desire  it  ma^  be  uQderstood,  that 
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my  present  intention  is,  to  appeal  from  this 
unjust  sentence,  to  the  court  or  King's-bench 
-where  I  hope  every  Englishman  will  meet 
with  justice. 


PROCEEDINGS 

IN  THE 

COFRT  OF  KING'S  BENCH. 

Wednesday,  Nov.  26,  1794. 

These  proceedings  are  thus  reported  by 
31essrs.  Dumford  and  East,  6  T.  R.  89—116. 

The  King  against  the  Chancellor,  &c.  of  the 
university  of  Cambridge. 

Upon  an  application  for  a  mandamus  to  the 
vice-chancellor,  &c.  of  the  university  of  Cam- 
bridge, commanding  them  to  restore  William 
•Frend  to  the  franchises  of  a  resident  master  of 
arts  of  the  said  university,  it  appeared  from 
Mr.  Frend's  affidavit,  that  he  was  a  master  of 
arts  and  fellow  of  Jesus  College  in  Cambridge, 
and  as  such  entitled  to  a  vote  in  certain  elec- 
tions of  officers,  &c.  and  may  be  elected  him- 
self to  certain  offices  of  annual  profit,  and  en- 
titled to  the  use  of  the  books  in  the  public 
library,  and  to  commons,  and  other  advan- 
tages, while  resident  in  the  university,  for 
which  he  cannot  enioy  or  receive  any  com- 
pensation if  preventea  residing  therein.  That 
on  the  44th  of  April,  1793,  he  received  a  cita- 
tion from  the  vice-chancellor  and  his  assessors 
to  appear  at  his  then  next  court  to  be  held  at 
the  law  schools  on  the  3d  of  May  following  to 
answer  >an  accusation  laid  before  the  vice- 
chancellor  by  Dr.  Kipling,  deputy  regius  pro- 
fessor of  divinity,  for  havmg  violated  the  Jaws 
and  statutes  of  the  universitv,  particularly 
the  statute  De  Concionibus,  by  publishing 
and  dispersing  within  the  university  a  certain 
fHunphlet,  intituled,  &c. :  that  the  deponent 
appeared  on  the  3rd  of  May  at  the  court  of 
the  vice-chancellor,  and  excepted  against  the 
jurisdiction  of  the  same  over  the  said  cause, 
on  the  ground  that  offences  against  the  statute 
De  Concionibus  were  'not  co^izable  in  the 
vice-chancellor's  court,  which  is  a  court  of  re- 
cord, and  competent  to  compel  the  attend- 
ance of  witnesses;  but  that  such  offences  are 
hy  the  statute  made  cognizable  by  the  chan- 
cellor and  the  major  part  of  the  heads  of  col- 
leges within  the  university ;  which  the  depo- 
nent conceived  to  be  a  distinct  jurisdiction 
fn»n  the  vice-chancellor's  court,  and  not  in- 
vested with  similar  powers,  being  neither  a 
rourt  of  record,  nor  competent  to  compel  the 
attendance  of  witnesses.  That  the  vice- 
chancellor,  however,  over-ruled  the  exception, 
and  accepted  the  charges  in  writing  against 
the  deponent,  which  were  then  and  there 
read  by  Dr.  Kipling  the  promoter ;  that  the 
Court  adjourned  from  time  to  time,  and  the 
examination  of  witnesses  was  taken  in  sup- 
port of  the  charges.  That  at  an  adjourned 
court  on  the  S8ui  of  May,  1793,  the  vice^ 
chancellor  informed  the  deponent  that  he  was 
of  .opinion  that  the  deponent  was  proved  to 


be  the  author  and  publisher  of  the  pamphlet 
in  question,  and  that  by  writing  and  publish- 
ing it  within  the  university  he  had  offended 
against  the  latter  part  of  the  statute  De  Con- 
cionibus;  and  Uie  vice-chancellor  then  read 
certain  resolutions  to  that  effect,  made  bv 
himself  and  other  heads  of  colleges,  which 
concluded  by  requiring  the  deponent  to  re- 
tract and  publicly  confess  his  error  and  teme- 
rity in  the  following  manner ;   ''  I  William 
Frend,  M.  A,  &c.  do  acknowledge  that  by 
writing  a  pamphlet  intituled,  &c.  and  by  pub- 
lishing the  same  within  the  umversity  of 
Cambridge,  I  have  offended  a^sunst  the  latter 
part  of  the  statute  De  Concionibus,  as  ex- 
pressed in  the  following  words ;   Frohibemus 
ne  ^uisquam^  &c.    I  do  therefore  by  the  di- 
rection of  the  vice-chancellor,  with  the  assent 
of  the  major  part  of  the  heads  of  colleges,  re-^ 
tract  and  publicly  confess  my  error  and  teme- 
rity, as  the  said  statute  requires.''    That  the 
deponent  objected  to  the  generality  of  the  re- 
cantation,   no  specific  error  being    therein 
pointed  out,   nor  it  being  shown  in  what 
manner  he  had  violated  the  statute  De  Con- 
cionibus ;   and  therefore  he  refused  to  retract 
in  tlie  form  proposed ;    whereupon  the  vice- 
chancellor,  with  the  assent  of  the  major  part 
of  the  heads  of  colleges,  decreed  sentence  of 
banishment  from  the  university  a^inst  the 
deponent,  and  refused  to  receive  a  plea  of  ab» 
solution  which  was  tendered  by  the  deponent 
in  bar  of  the  sentence ;  the  vice-chancellor  or 
his  deputy  having  in  the  Cambridge  term  pre- 
ceding tlie  passing  of  sentence  pronounced 
the  following  absolution  in  public  congrega- 
tion ;  Auctoritate  nobis  commissit  nos  absol- 
vimus  vos  ah  omni  lev!  negligentift,  forisfac- 
tione,  sen  transgressione  statutorum,  privile- 
giorum,  et  consuetudinum,  et  Deo  et  sacra- 
mentis  ccclesiae  vos  restituimus  in  nomine 
Dei,  &c.    That  the  deponent  aflerwards  ap- 
pealed from  the  said  sentence,  which  appeal 
was  heard    before   certain   delegates,   who 
affirmed  the  sentence.     That  on  the  14th 
November,  1793,  the  deponent  tendered  his 
vote  upon  the  election  of  the  vice-chancellor, 
which  was  rejected  on  account  of  the  said  sen* 
tence  of  banishment  against  him,  on  which 
account  also  he  had  been  refused  the  use  of 
the  books  of  the  university  library.    He  fur* 
ther  stated  that  by  the  constitution  of  tha 
vice-chancellor's  court  it  is  not  necessary  that 
any  of  the  heads  of  colleges  should  be  present 
therein,  and  that  those  who  do  attend  it  are 
merely  assessors  of  the  vice-chancellor,  and 
do  not  join  in  any  sentence  pronounced  bv 
him;    that  it  has  been  usual  to  hold  such 
court  in  the  law  schools  or  some  other  public 
place  in  the  university,  and  that  it  is  an  open 
court.    He  also  stated  his  information  and  be- 
lief that  there  is  no  instance  of  any  prosecu- 
tion for  an  offence  against  the  statute  De 
Concionibus  in  the  vice-chancellors  court; 
but  on  the  contrary,  many  instances  of  pro- 
ceeding thereon   before  the  vice-chancellor 
and  the  heads  o&collegps  privately  asaembied 
for  that  purpose. 
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Other  aflSdavits  made  ih  support  of  the 
rule  set  forth  the  whole  proceediogs  in 
the  vice-chancellor's  court,  &c. ;  by  which 
it  appeared  that  in  the  articles  exhibited 
against  Mr.  Frend  all  the  objectionable 
parts  of  his  pamphlet  were  set  forth.  The 
affidavits  further  stated  certain  objections 
to  the  mode  of  appointing  the  delegates  con- 
stituting the  court  of  appeal,  by  whicn  the  sen- 
tence of  the  vice-chancellor's  court  had  been 
affirmed,  and  which  were  now  insisted  upon. 

In  answer  to  these  affidavits,  others  were 
filed  by  the  vice-chancellor,  and  several 
other  respectable  members  of  the  university, 
some  of  whom  had  resided  there  for  forty 
years;  stating  that  there  had  been  irame- 
morially  within  the  imivcrsity  of  Cambridge 
a  court  called  the  vice-chancellor's  court, 
ivhich  had  been  held,  as  well  in  the  lodge  or 
chamber  of  the  vice-chancellor^  as  in  the  con- 
Aistory  or  law  schools,  or  other  public  room 
within  the  University,  at  the  discretion  of  the 
▼ice-chancellor  for  the  time  being ;  and  which 
court  had  taken  cognizance  of  offences  against 
the  statutes  of  the  university  as  well  as  of 
other  offences  That  it  is  made  necessary  by 
the  statutes,  as  well  as  by  the  usage  of  the 
Court,  for  a  majority  of  the  heads  of  colleges 
to  assent  to  the  vice^hancellor's  sentence  of 
expulsion  or  permanent  banishment.  That 
they  knew  not  of  any  court  of  the  vice-chan- 
cellor and  heads  of  colleges  distinct  from  the 
vice-chancellor's  court,  or  of  any  jurisdiction 
which  the  vice-chafieellor  and  heads  of  col- 
leges possessed  or  exercised  distinct  from  that 
^hich  the  vice-chancellor  possessed  and  exer- 
cised io  his  said  court.  Other  parts  of  their 
affidavits  were  in  answer  to  the  supposed  ir- 
regularity in  the  appointment  of  delegates  in 
the  court  of  appeal.  It  also  appeared  that 
Mr.  Frend  had  been  since  banished  from 
Jesus  College,  of  which  he  was  a  member. 

The  following  statutes  of  the  imiversity 
mere  referred  to  in  the  course  of  the  argument, 
and  appeared  in  the  affidavits  on  both  sides. 

Stat.  1  Eliz.  De  cancellarii  officio. — Can- 
cellarius  potestatem  habebit  ad  omnes  om- 
nium scholasticorum,  atque  etiam  eorum  qui 
achoiasticorum  famuli  sunt,  controversias, 
•ummari^  et  sine  ull&  Juris  solemnitate  pra^ter 
iilam  quam  nos  prescribemus,  secundum  jus 
civile,  ct  eorum  privilegia  et  consuetudines, 
turn  audiendas  turn  dirimendas,  ad  congrega- 
tiones  graduatonim  et  scholasticorum  convo- 
candas,  ad  homines  ilignos  gradibus  scholas- 
ticis  ornandos,  qui  omnia  munia  scholastica 
his  contenta  statutis  expleverint,  et  ad  indig- 
no8  rejiciendos  ab  iisdem  et  repellendos,  ad 
cinnes  eorum  violatores  punienoos ;  ad  pro- 
▼idendum  pneterea  iit  singuli  academiie  mi- 
nistri  in  suo  officio  sc  contineant,  ignavos 
grassatOres,  rei  suse  dissipatorcs,  contumaces, 
nee  obedientes,  suspensione  graduum,carcere, 
«xiliQ,  dut  alio  leviori  suppticio  judicio  suo  et 
assensu  prsfcctomm  cdiiJin,  castigandos. 

.Stat.  12  cap.  42.  De  cancel&rii  officio. 
This  statute  maa  in  terms  the  same  as  the 
^aner,  as  iar  as  related  to  tlie  pecsoos  who 
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were  the  subjects  of  piiDishineiit,  eiiding|  witii 
the  words  **  nee  obediewtes ;"  after  which  it 
pi1>ceeded,  suspensione  graduuqn,  carcere,  aut 
alio  leviori  supplicio,  juaicio  suo  castigandos; 
non  iicebit  tamen  cancellario  aliquem  scho- 
larem  exilio  multare,  aut  aliquem  pileatoruin 
aut  prsfectorum  collegiorum  incarcerare, 
absque  consensu  majoris  partis  prsfectonim 
collegiorum. 

Stat.  19  Eliz.  cap.  45.  De  Concionibus.— 
Prohibemus  ne  quisquam  in  concione  aliquA, 
in  loco  com  muni  tractando,  in  lectionious 
publicis,  sen  aliter  public^  infira  universitatem 
nostram,  quicquam  doceat,  tractet,  vel  de- 
fendat,  contra  religionem,  seu  ejusdem  ali- 
quain  partem  in  regno  nostro  public4  auo- 
toritate  receptam  et  stabilitam,  aut  contrik 
aliquem  statum,  auctoritatem,  dignitatem, 
8«u  gradum  vel  ecclesiasticum  vel  civileni, 
hujus  nostri  regni  Anglis  vel  Hibernie. 
Qui  contr^  fecerit,  errorem  et  temeritatem 
sitiun  cancellarii  jussu  cum  assensu  majoris 
partis  prsefectorum  collegiorum  revocabit  et 
public^  coniitebitur ;  quod  si  recusaverit,  aut 
non  humilit^r  eo  roodfo  quo  illi  praescribitur 
perfecerit,  e&dem  auctontate  k  collegio  suo 
perpetuo  exc:ludatur,  etuniversitate  exulabit. 

There  were  also  certain  ancient  statutes  set 
out,  which  related  to  the  question  concerning 
the  regularity  in  the  mode  af  appointing  the 
delegates. 

I'he  affidavit^  against  the  rule  also  set 
forth  certain  cases  and  judgments  before  ^o 
vice-chancellor  upon  the  statute  DeConcioili- 
bus ;  which  were  in  the  possession  of  the 
registrar  of  the  university.  Rush's  case 
1609 :  the  title  of  this  began  '*  officifim  do^ 
mini,^'  which  was  stated  to  be  the  style  of  the 
vice-chancellor's  court.  The  proceeding  ap- 
pears to  have  commenced  by  the  vice^aa* 
eel  lor  interrogating  Rush  as  to  a  sermon  which 
the  latter  hadwritten  and  preached,  and  which 
he  was  required  to  produce ;  on  his  evading 
,  the  request  tunc  dominus  ex  consensu  assis* 
I  teutium  &c.  monuit  Hush  sub  poenit  juris  to 
brin?  it  to  him,  and  verify  it  upon  his  oath  to 
be  tne  same,  upon  the  second  I  riday  in  the 
term  in  the  consistory.  Afterwards  on  trth 
October  1609  in  earner^  of  the  vice-chan* 
eel  lor,  and  before  him  and  certain  doctors. 
Rush  was  accused  of  utterins;  libellous  matter 
in  his  sermon  against  Dr.  Harwell  deceased, 
and  he  was  required  to  deliver  it  in  writing 
which  he  said  ne  could  not  do;  whereupon 
the  vice-chancellor  admonished  him  amst, 
second,  and  third  time ;  but  he  still  refusing 
the  vice-chancellor  accused  him  of  contumacy, 
and  committed  him  to  safe  custody  till  be 
should  produce  it.  Afterwuds  in  the  con- 
sistory,  before  the  vice-chancellor  and  five 
doctors  by  name,  Rush  being  brought  up  in 
the  custody  of  one  of  the  beadles,  and  after 
other  proceedings,  being  again  remanded,  he 
produced  his  sermon  and  swore  to  the  idc»* 
tity  of  it ;  whereupon  he  was  liberated  from 
custody :  but  because  it  appeared  to  the  vice^ 
chancellor  and  his  assistants  that  lie  in^^ 
again  offend  ia  the  same  snanoery  he  was 
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suspended  from  his  degree,  and  silence  im- 
posed upon  him  until  further  decree  and  li- 
cence by  the  vice-chancellor  and  his  assis- 
tants ;  et  dominus  continuavit  hanc  causam 
in  statu  (|uo,  &c.  There  were  other  proceed- 
ings against  him  afterwards :  in  the  course  of 
whkh  a  recognizance  for  his  appearance  was 
taicen  from  turn  and  two  others,  and  a  recan- 
tation was  proposed  to  him,  in  which,  amongst 
some  ^neral  admissions,  were  stated  specific 
objectionable  parts  of  his  discourse ;  and  he 
renising  to  read  this  recantation,  sentence 
vas  passed  on  him  by  the  vice-chancellor's 
deputy  **  by  virtue  of  the  statute  intituled  De 
Concionibus,  by  the  consent  of  the  greater 
part  of  the  heads  of  colleges,  that  N.  Rush 
Lad  fallen  under  the  penalty  of  the  before- 
mentioned  statute;  and  he  declared  him  to 
he  utterly  precluded  and  shut  out  of  the  said 
university  and  his  said  coUeee,  according'  to 
the  contents  and  effect  of  the  said  statute; 
and  he  did  accordingly  exclude  and  banish 
him  by  his  final  sentence  or  decree,  &c.'' 

Addams's  case  1637 ;  at  the  consistory,  &c. 
{vesent,  &c.  it  was  decreed  that  Mr.  Addams 
^ould  be  warned  to  appear  that  day  month 
and  bring  in  his  sermon.  This  summons  ap- 
peared to  have  been  by  letter;  and  it  was 
not  till'  after  several  meetings  of  the  vice- 
chancellor  and  heads  that  Addams  ap- 
peared and  excused  his  absence,  because  he 
nad  never  had  any  monition  or  warning  from 
authority  till  lately.  He  was  then  admo- 
nished to  brine  in  his  sermon.  Several  pro- 
ceedings were  had,  the  style  of  all  which  was 
entered  *^  officium  domnij  &c.''  and  most  of 
them  were  expressly  stated  to  be  in  consii- 
toruf.  He  produced  his  sermon,  and  the  vice^ 
chancellor  objected  to  particular  passages ;  a 
recantation  was  proposed,  and  the  form  of  it 
debated  amongst  the  vice-chancellor  and 
heads;  and  there  beins  some  difference  of 
opinion,  the  vice-cbanceTior  admonished  Mr. 
Addams  not  to  depart  from  the  town  without 
his  leave.  The  form  of  recantation  was  af\er- 
wards  set  out,  specifying  the  particular  errors 
alleged ;  and  the  vice-chancellor  decreed  that 
if  Addams  refused  to  make  it,  he  should  un- 
dergo the  punishment  pointed  oijt  by  the 
statute  De  Concionibus ;  and  he  enjoined  the 
register  to  make  an  act,  as  well  of  the  sen- 
tence, as  of  the  recantation,  that  it  might  ap- 
pear he  had  done  his  part  to  assert  the  doc- 
trine of  the  church.  Some  of  the  heads  as- 
sented, and  others  dissented,  to  the  recanta- 
tion proposed.  Finally  the  sentence  took 
place,  and  was  subscribed  by  the  vice-chan- 
cellor and  heads  '^  which  -^one,  Mr.  Vice- 
chancellor  did  dismiss  the  meetings  but  not 
the  cause.*' 

Whiston's  case  in  1710  was  before  the  vice- 
chancellor  and  heads;  witnesses  were  sworn, 
as  appeared  by  the  entries;  and  sentence 
was  ptassed  hy  the  vice-chancellor,  the  heads 
assisting  and  consenting;  by  which  it  was 
decfeed  that  Mr.  Whiston,  mathematic  pro- 
tf^or,  &c.  having  asserted  and  spread  aWoad 
divert  tenets  cwtoary  to  nligion,  &c  ^^  bad 


mcurred  the  penalty  of  the  statute,  and  that 
he  should  be  banisned  from  the  university.'^ 

Waller's  case  1753:  he  was  cited  by  the 
vice-chancellor  "  to  appear  before  him  and 
his  assessors  at  his  next  court  to  be  held  in 
consistory,  the  usual  place  of  judicature  in  the 
university,  on,  &c.  to  answer  in  a  certain  cause 
of  office,  promoted  by  K.  B.,  as  the  author  of 
a  profane  and  blasphemous  libel,  intituled, 
&c.''  This  was  contained  in  a  book  called 
Acts  of  Court.  At  subsequent  courts  he  was 
charged  with  beine  the  author  of  the  book, 
which  he  confessed,  and  that  he  had  delivered 
it  to  be  printed  and  published,  and  was  sorry 
for  it.  The  jud^e  adjourned  the  Court,  and 
afterwards  the  vice-chancellor  with  the  assent 
of  the  assessors  decl^ired  Waller  to  be  expelled 
the  university. 

Various  other  cases  were  brought  forwards, 
some  of  which  were  in  the  consistory,  and 
other  public  schools.  One  of  the  courts,  in 
Ducket's  case,  was  held  by  adjournment  in 
Trinity  college  lodge,  the  residence  of  the 
vice-chancellor,  and  sentence  of  expulsion 
from  the  university  pronounced  there. 

Out  of  the  same  book,  intituled  Acts  of 
Court,  were  also  produced  various  instances, 
where  the  vice-chancellor  alone  in  his  court 
inflicted  punishments  short  of  expulsion  for 
offences  against  the  statutes. 

In  Easter  terra  last  Gibes  obtained  the  rule, 
calling  on  the  defendants  to  show  cause  why 
Vi  mandamus  should  not  issue,  &c.  as  above; 
and  five  objections  were  made  on  the  part  of 
Mr.  Frend  to  the  proceedings  against  him  in 
the  university.  1st.  That  the  cause  was  not 
tried  before  a  proper  jurisdiction.  2dly.  That 
the  plea  of  aDsolution  put  in  by  Mr.  Frend 
ought  to  have  been  received.  SdJy.  That  the 
form  of  recantation  proposed  to  him  was  im- 
proper. 4thly.  That  the  sentence  was  illegal 
m  the  form  of  it.  5th]y.  That  the  delegates 
upon  the  appeal  had  been  improperly  ap- 
pointed. But  upon  showing  cause  tne  second 
was  abandoned,  as  being  a  matter  of  appeal  to 
the  ordinary  jurisdiction ;  as  was  also  the  last, 
because  supposing  the  fact  to  be  made  out, 
the  application  should  have  been  for  a  maa- 
damu$f  in  another  shape,  to  compel  a  proper 
appointment  of  delegates. 

The  rule  came  on  to  be  argued  several 
times;  in  the  course  of  which  cause  was 
shown  by 

The  Attorney-General,  Erskine,  Law, 
Graham,  and  Le  Blanc  Serjeant,  on  behalf 
of  the  university  upon  the  three  remaining 
points.  First,  as  to  the  cause  not  having 
been  tried  before  a  proper  jurisdiction ;  the 
proposition  contended  for  by  the  university  is 
this,  that  in  all  cases  of  judicial  cot^nizance 
before  the  vice-chancellor,  whether  sitting 
alone,  or  with  the  heads  of  houses,  the  pro^ 
cecdin^  is  in  the  vice-chancellor's  court, 
where  he  is  the  sole  judge,  although  he  is  re* 
strictcd  from  pronouncing  certain  judgments 
without  the  assent  of  a  miyority  oi  the  heads 
of  oolites ;  and  that  whether  the  proceedii^ 
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be  held  before  the  vice-chaDcellor  in  camerA^ 
or  in  the  consistory,  or  law  schools,  the  place 
of  holding  the  Court  being  altogether  in  his 
option,  it  is  still  the  vice-chancellor's  court. 
Tne  proposition  on  the  other  side  is  this,  that 
in  all  cases  when  the  assent  of  the  heads  of 
kouses  isremiired  to  inflict  a  punishment  in  a 
matter  of  aiscipline,  they  act  as  co-judices 
with  the  vice-chancellor,  and  form  a  private 
tribuiml  different  from  the  public  tribunal  of 
the  vice-chancellor's  court,  governed  by  diffe^ 
rent  rules,  and  not  having  the  same  process. 
Now  it  will  appear  plaimy  from  the  history 
of  the  university,  from  reference  to  the  sta- 
tutes of  the  same,  and  to  the  known  usage 
tliere  existing  at  this  day,  that  the  proceed- 
ings of  the  university  in  this  case  conformable 
to  the  proposition  insisted  upon  by  the  uni- 
versity were  perfectly  regular.  It  is  well 
known  that  both  the  universities,  as  eccle- 
siastical* bodies,  had  ab  incipio  ecclesiastical 
jurisdiction,  as  appears  in  Dr.  Bentley's  case; 
[Vide  1  Burn's  Ecc.  Law,  413.J  they  had  also 
the  same  officers  as  ecclesiastical  courts,  the 
chancellor  presiding;  and  hence  arose  the 
appellant  court  of  delegates.  It  appears  too, 
that  the  vice-chancellor's  court  ha^- existed 
immemorially,  and  taken  cognizance  of  all 
offences  against  discipline  as  well  as  of  other 
matters  ;  and  there  is  no  trace  of  any  other 
court  of  the  kind  in  the  university.  The 
proceedings  in  this  court  are  regulated 
principally  by  the  civil  law ;  the  officers  and 
process  are  the  same;  and  it  has  the  power 
of  administering  oaths  and  compelling  the 
jippcarancc  of  witnesses.  The  Court  is  held 
in  the  vice-chancellor's  name ;  it  is  called  his 
court ;  by  him  the  process  is  issued ;  bv  him 
the  court  is  convened,  adjourned,  and  dis- 
missed ;  and  the  sentence  is  given  by  him, 
and  in  his  own  name  and  authority.  There 
being  then  such  a  known  and  immemorially 
existing  court  in  the  university,  where  all 
offences  against  the  discipline  and  good  go- 
vernment of  the  university  bv  any  of  the 
members  can  be  punished,  it  follows  of  course 
that  if  a  subsequent  statute  create  any  new 
offence  ^nerally,  without  any  particular  re- 
ference m  the  statutes  in  express  terms,  it 
must  be  referred  to  the  jurisdiction  of  this 
court  It  cannot  be  presumed,  that  the 
cognisance  of  this  offence  was  intended  to  be 
conferred  on  the  vice-chancellor  in  his  private 
capacity,  wlien  all  other  matters  of  discipline 
were  cognizable  by  him  in  his  judicial  capa- 
city in  his  own  court,  where  it  is  exercised 
openly,  and  by  known  rules  and  principles, 
and  where  he  has  the  means  of  enforcing  the 
Attendance  of  witnesses,  and  of  executing  hb 
oentence  when  pronounced.  This  appears 
more  decisively  Vy  referring  to  the  statutes 
De  Cancellarii  Officio ;  by  the  first  of  which, 
etat.  1'  Elizabeth,  a  general  jurisdiction  is 
conferred  upon  that  officer  to  enforce  disci- 
pline and  morals  in  the  imiversity,  without 
any  particular  reference  to  the  vice-chan- 
cdilor's  court ;  and  yet  that  jurisdiction  has 
abtn^  been  there  exercised:   the  punish- 


ments are  there  extended  to  imprisonment  of 
certain  members,  and  to  exile,  but  though 
they  are  to  be  inflicted  judicio  ttco,  yet  they 
must  be  cum  asseruu  prafectontm  taiium.  The 
subsequent  statute  of  the  IS  £liz.  cap.  43. ; 
which  follows  the  other  in  terms  as  to  the  de- 
scription of  the  offences,  varies  as  to  the  mode 
of  passing  the  sentence.  By  that  all  punish* 
ments  short  of  imprisonment  in  some  eases 
and  exile  in  all  may  be  inflicted  by  the  discre* 
tion  df  the  vice-chancellor  alone;  but  he 
cannot  inflict  those  two  Absoue  consensu  ma- 
joris  partis  praefectorum  collegiorum.  But 
though  it  is  necessary  for  the  vice-ehancellory 
before  he  can  proceed  to  the  extremity  of  suck 
imprisoning  or  exiling  of  a  member,  to  have 
the  assent  of  the  majority  of  the  heads  of 
houses,  yet  that  does  not  alter  the  nature  of 
the  court  in  which  the  proceeding  is  held ;  it 
is  still  the  vice-chancellor's  court,  he  alone  is 
the  judge ;  he  regulates  all  the  proceedings  ; 
the  sentence  is  his,  and  the  heads  merely  act 
as  assessors  to  him.  If  the  vice-chancellor 
therefore  upon  examination  of  the  charge 
thought  it  sufficient  to  inflict  the  leviora  tup* 
plicia,  it  was  not  necessary  for  him  to  cox^ 
suit  the  heads  of  houses ;  but  if  he  const* 
dered  banishment  to  be  necessary,  then  ho 
was  required  to  obtain  the  consent  of  a  ma* 
jority  or  them.  Now  if  the  construction  con- 
tended for  by  Mr.  Frend  be  the  true  one  upon 
the  statute  £>e  Concionibus,  the  same  argu- 
ment would  have  equally  applied  in  all  cases 
under  the  statute  1  Eliz.,  and  in  all  those 
where  exile  or  imprisonment  was  inflicted 
under  the  19  £liz.  cap.  43  But  there  is  no 
trace,  in  the  records  of  the  university,  of  pro- 
ceedings under  these  statutes  in  any  other 
than  the  vice-chancellor's  court;  nor  is  it 
pretended  that  the  necessity  of  the  vice-chai^ 
cellor's  calling. in  the  assistance  of  the  heads 
of  the  houses  to  enable  him  to  pass  sentence 
of  imprisonment  or  exile,  in  any  of  these 
cases  under  the  19  Eliz.  cap.  43.,  constituted 
a  new  court  different  from  the  Court  out  of 
which  the  process  first  issued,  and  wherein 
the  depositions  were  taken.  Then  how  is 
the  case  varied  by  the  statute  De  Concionibus  ? 
It  creates  an  offence,  the  pimishment  for 
which,  if  the  partv  do  not  recant,  is  banish- 
ment. But  banishment  was  a  punishment 
which  the  vice-chancellor  could  in  no  case  in- 
flict on  his  own  judgment  by  the  13  ELiz. 
cap.  43.,  without  the  assent  of  a  majority  of 
the  heads ;  to  be  consistent  therefore  it  was 
necessary  to  require  the  same  assistance 
under  the  statute  De  Concionibus.  But  there 
is  no  greater  reason  why  this  should  be  con* 
strued  to  raise  a  new  jurisdiction  than  the 
former  statute.  And  as  the  consequence  of 
refusing  to  recant  was  so  penal,  the  statute 
following  its  own  principle  required  the  assent 
of  the  heads  to  the  form  of  toe  recantation : 
but  still  this  is  to  be  done  jussu  cancellarii,  as 
under  the  statute  De  Cancellarii  Officio;  and 
the  sentence  of  banishment  is  to  be  inflicted 
eSdem'ttuetoritate ;  but  even  ^  this  cannot  bo 
done,  if  the  party  will  rocant  his  error.    They 
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then  referred  to  the  cases  which  were  men- 
tioned in  the  affidavits,  some  of  which  thev 
contended  were  clearly  in  the  vice-chancel- 
lor's court,  and  others  were  prosecutions  for 
offences  under  the  statute  De  Concionibus; 
and  they  showed  by  comparing  them  together 
that  the  latter  must  also  have  been  deter- 
mined in  the  vice-chancellor's  court,  from  the 
^milarity  inthe  style  of  the  Court,  in  the  ori- 
^al  process,  in  the  subsequent  proceedings, 
in  the  officers,  in  the  places  where  it  was 
held,  which  were  either  in  camerd  or  in  can- 
MtoriOf  at  the  discretion  of  the  vice -chan- 
cellor, and  lastly  from  the  form  of  the  sen- 
tence.   That  in  some  of  the  cases  under  the 
statute  De  Concionibus,  when  banishment 
was  ultimately  inflicted,  some  stages  of  the 
proceedings  were  before  the  vice-chancellor 
alone,  others  where  less  than  a  majority  of 
b^uls,  viz.  only  five,  attended;    but  when 
sentence  was  to  be  given,  a  majority  of  heads 
always  appeared  to  be  present.    Lastly,  as  to 
the  first  point  thev  relied  on  the  affidavits 
made  by  persons  of  long  standing  and  great 
experience  in  the  university,  who  had  never 
heard  of  any  other  than  the  vice-chancellor's 
court  in  the  university.    2dly,  As  to  the  form 
of  the  recantation  not  beinjB;  sufficiently  ex- 
plicit ;   no  particular  form  is  pointed  out  by 
the  statute  creating  the  offence.    And  the 
fact  heme  found  to  be  true  of  Mr.  Frend's 
having  onended  against  the  statute,  no  form 
4>f  recantation  more  lenient  than  this  could 
be  proposed.    However  it  does  appear  by  the 
record  of  the  university  proceedings  what  the 
particular  objections  were,  to  which  the  judg- 
ment and  recantation  must  be  taken  to  refer. 
But  at  any  rate  this  was  a  ground  for  appeal, 
and  cannot  be  taken  advantage  of,  however 
erroneous,  upon  an  application  to  this  coiut. 
SdW,  The  last  objection  is,  tliat  the  sentence 
of  banishment  is  illegal,  because  not  con- 
formable to  the  statute  De  Concionibus,  inas- 
much as  it  only  banishes  him  from  the  uni<- 
versity,  without  also  expelling  him  his  col- 
lege.   First,  it  is  to  be  remembered  that  it 
does  not  operate  merely  as  an  ouster  of  pri- 
vilege,  but  as  an  actual  exclusion  of  the 
person  firom  the  limits   of  the   university, 
within  which  the  college  is  locally  situated ; 
and  therefore  ex  necessitate  it  must  operate  as 
a  banishment  from  both.    Then  it  does  effect 
what  the  statute  in  substance  reauires,  though 
it  does  not  follow  the  form  or  words  in  it, 
which    is   not  required       And   the   com- 
plainant's own  affidavit  shows  that  such  is  its 
operation ;   for  one  ground  of  complaint  is 
that  by  means  of  this  sentence  he  cannot 
enjoy   his  commons,   which  as  a  resident 
member  he  would  be  entitled  to  have.    Next, 
the  words  of  the  statute  are,  '*  a  coUeeio  suo 
perpetub  excludatur  et  universitnte  exuldbit;" 
upon  the  Icc^ai  construction  of  which  either 
sentence  of^  banishment  from  the  university 
does  ex  vi  termini  exclude  him  firom  his  col- 
lege, or  the  effect  of  it  is  to  be  compulsory  on 
the  college  to  foUpw  up  the  sentence  by  an 


order  of  exclusion  from  the  College;   "  Let 
hivtk  be  excluded  from  the  college."     But 
each  body  can  only  give  that  scntencie  which 
is  referable  to  the  powers  and  usages  of  eacb. 
Therefore   the   university  are    required    to 
banish  him  firom  the  university,  and  the  coK 
lege  from  their  own  body ;   for  some  of  tha 
privileges  of  the  college  may  be  enjoyed  by 
Its  members  without  being  actually  present; 
and  of  these  he  can  only  be  deprived  by  a 
judgment  of  the  college.    But  even  if  this 
were  otherwise,  upon  what  pretence  can  Mr. 
Frend  apply  to  be  restored  to  the  university, 
from  which  he  admits  the  sentence  to  hava 
banished  him,  because  he  has  not  also  been 
banished  from  his  college?  If  there  were  an 
error  in  the  form  of  the  sentence,  the  court 
of  appeal  had  cognizance  of  it,  and  might 
have  corrected  it,  or  given  the  appellant  re» 
lief.    But  if  upo^  the  whole  it  appears  to  tliis 
court  that  he  has  been  properly  amoved  from 
the  university,  they  will  not  issue  a  mandamui 
to  restore  him  because  of  an  error  in  the  sen- 
tence, which  was  in  his  favour.    In  tlie  case 
of  the  King  v.  the  Mayor,  &lc,  of  London, 
[S  T.  R.  177.]  the  Court  refused  a  hmm- 
dannis  to  restore  to  the  office  of  clerk  of  tha 
bridge  house  estates,  though  the  party  was 
irreguhirly  suspended,  it  appearing  on  bis  own 
showing  that  there  was  good  ground  for  the 
suspension,  if  the  proceedings  had  been  re- 
gular ;  and  other  cases  are  there  cited  to  the 
same  effect. 

Having  answered  the  points,  on  which  the 
sentence  of  the  university  was  objected  to,  a 
new  ground  of  objection. was  taken  to  the 
mandamus  itself;  that  it  appeared  from  Mr. 
Frend's  own  showing  that  his  franchise  of  a 
master  of  arts  still  remained  to  him ;  and 
that  in  fact  the  sole  foundation  of  his  com- 
plaint was  not  that  he  was  deprived  of  any 
known  franchise,  but  that  by  the  sentence  of 
a  competent  court  of  criminal  jurisdiction  he 
had  been  put  out  of  a  condition  to  avail  liiq^ 
self  of  some  of  the  advantages  of  his  fnmchise ; 
but  that  no  mandamus  lay  in  such  a  case,  ex- 
I  ceot  where  the  corporate  franchise  itself  was 
eitner  taken  away  or  suspended.  He  is  still  a 
master  of  arts,,  which  is  the  only  corporate 
franchise  he  held  before.  Supposing  he  had 
been  imprisoned  or  transported  by  the  sen- 
tence of  any  other  criminal  court,  he  could 
not  have  tried  the  legality  of  such  sentence 
upon  an  application  for  a  mandamus^  and  yet 
he  would  have  been  deprived  of  the  very 
same  advantages  which  he  has  now  lost. 

GiBBs  and  Rains,  in  support  of  the  mle  for 
the  mandamusy  to  the  last  objection,  which 
was  Entirely  new,  observed  that  a  mandamu$ 
was  a  remedial  writ  in  cases  where  the  sub* 
ject  had  no  other  specific  mode  of  redress. 
The  sentence  of  the  vice-chancellor  operated 
in  effect  as  a  xlisfranahisement  of  Mr.  Frend, 
by  depriving  him  of  the  means  of  exercising 
his  franchise  beneficially;  and  he  had  oa 
other  way  of  getting  rit  of  that  sentence  but 


6871  8*  GEORGE  III.    • 

by^tho  present  application  to  the  Court,  who 
eiercised  a  controlling  power  over  all  inferior 
jurisdictions^  to  confine  them  within  their 
proper  limits,  and  prevent  injustice  to  the  sub- 
ject.   In  an  application  for  a  mandamus  to  re- 
store, it  is  not  necessary  that  it  should  clearly 
appear  that  injustice  has  been  done;    it  is 
«umcient  to  raise  a  reasonable  doubt  in  the 
Court  whether  it  has  or  not ;  especially  when 
it  is  considered  that  if  the  mandamut  be  re- 
fused, the  party  has  no  remedy:  whereas  if 
granted,  it  is  not  conclusive  on  the  persons  to 
whom  it  is  directed ;  but  they  may  dispute 
the  question  on  a  return  to  the  writ    Cowp. 
378.    In  the  case  cited  of  the  King  v.  the 
Mayor  &c.  of  London,  [3T.  R.  177]  one  of 
tiie  reasons  assigned  for  refusing  the  applica- 
tion was,  that  the  party  had  another  remedy. 
As  to  the  1st  objection,  to  the  jurisdiction ; 
all  offences  created  by  the  statute  De  Con- 
ciouibus  are  cognisable  only  by  a  peculiar 
jurisdiction,  consisting  of  the  vice-chancellor 
•and  heads  of  houses  in  camer6y  and  not  by 
the  vice-chancellor  in  his  court.    The  consti- 
.tution  of  the  vice-chancellor's  court  does  not 
necessarily  draw  to  it  the  cognizance  of  an 
offence  of  this  nature,  which  is  partly  poli- 
tical, partly  religious.     The  origin  of  this 
court  is  involved  in  great  obscurity;   it  may 
have  been,  as  is  asserted,  of  an  ecclesiastical 
nature  in  its  inception.    In  Dr.  Ewen's  case, 
{£.  19.  G.  3.]  lord  Mansfield  said  it  is  a  court 
of  law,  instituted  in  order  to  take  cognizance 
of  common  law  offences,  or  such  as  would 
have  been  cognizable  in  other  courts  foreign 
io  the  university;  that  it  was  for  the  conve- 
nience of  the  members  of  the  university  to 
enable  them  to  have  justice  administered 
within  their  own  limits.    It  appears  however 
to  be  a  court  of  record,    issuing  process, 
having  pro|)er  officers,  and  capable  of  com- 
pelling the  attendance  of  witnesses,  and  ad- 
ministering oaths.    These  are  powers  which 
can  only  bs  possessed  by  immemorial  usage 
or  act  of  parliament,   which  consequently 
could  not  be  exercised  by  the  vice-chancellor 
and  heads  of  houses  in  their  inouisitoriai  ca^ 
pacity  instituted  by  the  statute  De  Concioni- 
huB ;  and  therefore  it  is  a  matter  anxiously  to 
be  desired  by  them  to  draw  the  ooenizance  of 
this  offence  to  the  vice-chancellor's  court, 
which  is  armed  with  all  these  powers.    But 
this  cannot  be  done  without  an  adequate  au- 
thority.   Now  the  statute  itself,  creating  the 
offence,  contains  no  reference  whatever  to  the 
vice-chancellor's  court;  on  the  contrary  it  re- 
fers the  cognizance  of  it  to  a  tribunal  diffe- 
rently constituted.   The  vice-chancellor  alone 
is  the  judge  in  bis  own  court;  no  other  judges 
can  sit  there ;  and  it  does  not  follow,  because 
the  vice-chancellor  is  appointed  to  be  one  of 
inany  other  judges  under  the  statute  De  Con- 
cionibus,  that  the  jurisdiction  is  given  to  his 
court:  Neither  does  it  follow,  because  there 
exists  such  a  court  in  the  university,   on 
wiiich  the  greatest  stress  has  been  laid,  that 
tYery  offence  which  it  newly  created  must  be 
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referred  to  that  court.    But  such  an  inference 
is  more  especially  rebutted,  when  the  cogni* 
zance  of  such  offence  is  referred  to  different 
judges  from  the  one  who  presides  in  the  vice- 
chancellor's  court ;  for  the  conferrinz  of  the 
power  of  hearing  and  determining  these  of^ 
i'ences  includes  in  it  also  the  power  of  holding  a 
court  for  the  special  purposes  pointed  out  oy 
the  statute  of  £liz.    The  heads  of  houses  are 
not  mentioned  in  any  academical  book,  as 
parts  of  the  vice-chancellor's  court ;  whereas 
for  the  trial  of  offences  for  which  certain  pu- 
nishments are  to  be  inflicted  under  the  sta« 
tute  of  Eliz.  they  arc  necessary  parts  of  the 
tribunal  authorized  to  inflict   such  punish- 
ments.   Suppose  it  had  been  prohibited  by 
charter  to  tne  city  of  London,  to  any  memte 
of  the  corporation  to  publish  anv  thing  of  this 
sort;  and  it  had  been  directed  that  if  any 
member  were  guilty  of  such  an  offence  he 
should  be  summoned  before  the  mayor  and 
aldermen,  to  be  dealt  with  by  them  accord- 
ii^gly ;  they  might  have  exercised  their  power 
in  their  corporate  capacity  without  having  re- 
course to  any  court.    But  supposing  further, 
that  there  existed  then  in  the  city  of  London 
a  mayor's  court,  having  cognizance  of  offences, 
held  by  the  mayor,  and  at  which  some  of  the 
aldermen  sat  as  assessors  on  particular  oco- 
sions,  it  could  not  be  supposed  that  such  a 
charter,  which  took  no  notice  of  the  mayor's 
court,  but  which  said  that  the  jurisdiction 
should  be  exercised,  not  by  the  mayor  atone, 
but  by  the  mayor  and  aldermen,  must  neces- 
sarily be  taken  to  refer  the  cognizance  of  the 
offence  to  the  old  jurisdiction,  the  mayor's 
court.    In  aid  of  the  construction  contended 
for  by  the  university  several  cases  have  been 
broueht  forward  upon  the  statute  De  Con- 
cionibus,  determine  (as  it  is  alleged)  in  the 
vice-chancellor's  court.     But  this  is  an  as- 
sumption not  warranted  by  the  cases  them- 
selves, upon  reference  to  which  many  diffe- 
rences will  be  observed.    [Here  many  obser- 
vations were  made  upon  those  cases,  upon 
the  style  and  manner  of  proceeding  therein, 
from  whence  the  counsel  inferred  mat  those 
cases  must  have  been  determined  in  camer6 
before  the  persons  specially  authorized  by  the 
statute  De  Concionifaus,  and  not  in  the  vice- 
chancellor's  court.]     In  a  doubtful  case  the 
best  way  to  discover  whether  those  causes 
were  determined  by  the  same  jurisdiction  by 
which  sentence  has  been  given  against  Mr. 
Frend  is  to  compare  those  proceedings  with 
the  present;   and  in  so  domg  the  greatest 
dissimilarity  will  be  found.    Here  was  a  re- 

Slar  charge,  exhibited  by  the  proper  officer ; 
r.  Frend  was  regularly  summoned  before 
him ;  he  was  called  upon  for  his  defence,  and 
there  was  eveiy  other  mark  of  a  regular  court : 
the  contrary  of  all  which  is  to  be  found  in 
those  cases ;  and  no  two  of  them  being  alike 
in  the  form  of  proceedings,  but  appearing  to 
have  been  conducted  in  the  most  desultory 
manner,  as  might  be  supposed  to  take  place 
in  every  such  ejuuninatioo  €ut  of  a  regular 
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court  of  jtistice.    Then  it  was  urged,  that  the 
same  objection  might  have  been  made  to  all 
those  cases,  which  were  clearly  determined  in 
the  vice-chancellor's  court,  upon  offences  de- 
scribed b^  the  1st  Stat,  of  EIje.  De  Cancel- 
larii  Officio,  where  the  assent  of  the  heads  of 
houses  was  equally  required.    But  all  those 
cases  must  have  been  determined  under  the 
aeoond  stat.  De  Cancellarii  Officio,  13  Eliz. 
c.  42.  which  must  necessarily  have  repealed 
the  former,  being  as  to  the  description  of  the 
ofiences  an  exact  transcript,  though  referring 
tlie  oogni^mce  of  them  to  different  persons. 
2d]y,    The  publication  of  a  book  is  not  an 
offence  within  the  statute  De  Concionibus, 
which  was  merely  levelled  against  those  who 
ofifeoded  in  this  manner  in  public  lectures, 
sermons,  or  the  like.    The  statute  meant  to 
prevent  those  places  and  institutions,  which 
were  set  apart  and  intended  for  the  advance- 
ment of  religion  and  learning,  being;  made 
the  vehicles  of  those  libels  against  which  the 
statute  is  directed.    The  words  '<  $eu  aliter 
pubtici*^  must  betaken  with  reference  to  what 
accompanies  them;    and  taking  the  whole 
context  together,  it  will  be  found  that  the 
framers  ot  the  statute  only  intended  to  pro- 
hibit the  publication  of  improper  subjects  in 
preaching,   in    public .  lectures,  disputations 
in  the  schools,  (the.  locus  communis  in  this  sta- 
tute meaning  a  common  exercise,  and  not  the 
place  where  the  exercise  is  gone  through)  and 
the  like,  which  were  written  or  delivered  in 
some  public  character ;  but  it  does  not  apply 
to  publications  by  individuals  in  their  private 
capacity.    Sdly,  As  to  the  recantation;  al- 
though the  form  of  it  may  rest  in  some  degree 
in  the  discretion  of  the  vice-chancellor,  &c. ; 
and  although  the  impropriety  of  it  ma^  be  a 
matter  of  appeal  to  the  aelegates,  yet  if  it  ap- 
pear to  this  court  not  to  be  a  recantation  in 
the  form  and  substance  .of  it,  this  court  will 
interfere,  because  the  court  below  has  ex- 
ceeded its  jurisdiction  by  passing  sentence, 
without  having  proposed  to  the  defendant  to 
recant  his  error.     Now  this  is  no  recantation 
at  all,  because  it  specifies  no  error  which  the 
party  was  called  upon  to  recant.    It  is  nothing 
more  than  »  demand  of  him  to  confess  that 
he  had  been  guilty  of  some  offence,  but  of 
what  does  not  appear ;  therefore  it  is  in  itself 
a  mere  nullity.    The  statute  had  two  objects 
.  in  view,  the  correction  of  error,  and  the  con- 
vincinz  of  the  party  that  he  had  erred ;  or 
seconiUy  the  punishment  for  the  offence:  but 
before  punishment  inflicted,  the  party  is  to 
have  an  opportunity  of  retracting  that  which 
is  supposed  to  be  exceptionable^    The  vice- 
chancellor  and  heads  of  houses  have  there- 
fore  exeeeded  their  jurisdiction;    for  the 
statute  only  authorizes  them  to  call  on  the 
party  to  confess  such  errors  as  shall  have 
Deen  previously  pointed  out  to  him,  in  order 
that  by  a  recantation  of  such  opinions,  proved 
to  have  been  erroneous,  be  may  avoid  punish- 
mept:    whereas  Mr.    Frend  is   left  unac- 
quainted with  the  enors  ipiputed  to  him;  apd 
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therefore  he  is  precluded  from  restoring  him* 
self  to  what  he  has  lost,  by  a  confession  of 
them.  In  all  the  cases  citod  of  proceedings 
under  this  statute,  the  recantation  proposed 
contained  the  specific  errors  alleged  against 
the  party.  But  m  this  instance  the  spirit  of 
the  statute  has  been  lost  by  an  adherence  to 
the  words  of  it.  4th,  In  the  next  objec- 
tion, where  the  words  were  most  important, 
namely  in  the  frame  of  the  sentence,  they 
have  been  unnoticed,  and  the  supposed  sub* 
stance  of  them  adopted  in  their  place.  It  is  a 
clear  rule  that  where  a  statute  imposes  a  par* 
ticular  punishment' for  an  offence,  the  sen* 
tence  must  adhere  strictly  to  the  form  pre- 
scribed by  the  statute.  If  the  punishment 
consist  of  two  parts,  the  judge  cannot  pro- . 
nounce  the  one  without  the  other.  If  a 
statute  inflict  a  certain  penalty,  judgmetit  for 
a  less  penalty  is  erroneous ;  and  it  is  no  an- 
swer in  either  case  to  allege  that  the  punish* 
mcut  was  milder  than  it  need  have  been. 
Here  the  statute  requires  the  offender  to  be 
banished  from  his  college,  and  from  the  uni- 
versity; and  the  latter  only  of  these  has  been 
pronounced  against  him.  It  has  been  said  in 
answer  that  one  includes  the  other;  if  so^  the 
statute  would  not  have  required  both.  Besides, 
no  court  is  at  liberty  to  depart  from  a  positive 
injunction,  however  unnecessary',  for  the  ends 
of  justice.  The  fine  in  manslaughter,  which 
is  most  commonly  nominal,-  must  yet  be  im- 
posed. These  are  matters  posithi  juris,  and 
are  not  to  be  reasoned  away.  Upon  the 
whole,  if  a  doubt  only  can  be*  raisea  in  the 
minds  of  the  Ck)urt  upon  any  of  the  points 
submitted  to  tliem,  it  is  a  sufficient  founda- 
tion for  the  mundamus^  on  the  return  to  which ' 
the  university  ma^  have  an  opportunity  of 
disputing  the  subject  in  a  more  solemn 
manner. 

Lord  Kenyofif  Ch.  J.  After  the  very  elabo* 
rate  and  ingenious  arguments  that  we  have 
already  heard  in  this  case,  we  cannot  expect 
to  receive  any  further  information  upon  the 
subject ;  and  as  we  entertain  no  doubts  about 
the  case,  I  think  it  is  our  duW  to  declare  our 
opinions  now,  and  not  to  suffer  this  learned 
body  to  remain  one  hour  lonser  in  suspense. 
It  has  been  contended — and  Iwill  not  dispute 
the  point,  because  I  assent  to  it  to  a  certain 
degree, — that  it  is  the  duty  of  this  Court  to 
correct  the  errors  of  inferior  jurisdictions,  and 
to  grant  a  mandamus  where  we  suspect  on 
strong  grounds  that  injustice  has  been  done 
below  in  cases  where  a  mandamus  lies :  it  was 
so  held  in  Dr.  Bentle/s  case,  where  the  Court 
said  it  was  essential  to  the  good  administra- 
tion of  justice  that  a  party  should  not  be 
bound  by  one  decision,  put  that  there  should 
be  an  appellant  jurisdiction,  which  mijght  re- 
form the  errors  in  the  judgment  of  the  first 
Court  gi^dng  the  sentence.  But  this  general 
rule  must  be  taken  cum  grano  salis  ;  and  it 
was  intimated  in  that  case,  that  if  the  bishopi 
of  Ely  had  acted  as  general  visitor,  this  Court 
would .  not  have  entered  into  a  discussion  of 
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the  case  below.  But  in  this  case,  the  parfy 
applying  for  the  mandamus  seems  to  have  ad- 
mitted the  jurisdiction  of  the  first  court;  for 
he  himself  appealed  against  the  decision  of 
it ;  it  was  at  nis  instance  that  the  delegates 
were  appointed  to  take  into  tlieir  consiclera- 
tion  the  former  decbion.  It  is  indeed  now 
hinted  that  there  was  something  informal  in 
the  appointment  of  those  delegates :  but  if 
that  were  so,  the  party  is  mistaken  in  the 
form  of  his  application  to  this  Court ;  in  that 
ease  he  should  have  moved  for  a  mandamui  to 
rectify  the  appointment  of  the  delegates  to 
constitute  that  court  which  he  himself  chose 
for  the  decision  of  tliis  controversy,  and  not 
for  a  mandamus  to  restore  him. 

But  to  come  to  the  great  questions  that 
have  been  discussed  at  the  bar ;  (the  first  of 
which  is,  whether  the  vice-chancellor's  court, 
constituted  as  it  was,  consisting  of  the  vice- 
chancellor  assisted  by  the  heads  of  houses, 
had  or  had  not  jurisdiction  to  hear  and  deter- 
mine the  offence  of  which  Mr.  Frend  was  ac- 
cused ;  and  that  depends  upon  the  statutes  of 
Elizabeth  which  have  been  so  often  referred 

.•to.  It  was  admitted  in  the  argument,  that 
the  constitution  of  this  court  remains  in  great 
obscurity :  and  we  are  desired  by  the  person 
making  this  application  to  cancel  at  once 
every  precedent  which  can  be  found  in  the 
university  books  for  near  two  centuries  past, 
and  to  say  that  all  those  proceedings  are 
erroneous,  and  we  are  required  to  find  out 
by  our  construction  of  the  statutes  what  the 
united  wisdom  of  this  university  has  not  vet 
been  able  to  discover.  All  the  cases  that 
have  been  alluded  to  are,  in  my  opinion,  pre- 
cedents in  support  of  the  jurisdiction  of  that 
oourt,  by  whicn  the  sentence  was  pronounced 
in  this  case ;  for  as  to  the  differences  which 
have  been  pointed  out  between  those  cases 
and  the  present,  they  all  go  beside  the  juris- 
diction of  the  Court.  It  has  been  observed 
that  Rush  was  called  upon  to  produce  his  ob- 
jectionable sermon,  and  to  convict  himself  by 
his  own  evidence ;  if  he  had  been  properly 
advised,  he  would  not  have  complied  with 
that  request :  but  it  does  not  follow  from  that 
circumstance  that  the  court  by  which  be  was 
sentenced  was  different  from  the  present 
Cottrt ;   it  does  not  affect  the  jurisdiction  of 

.  the  Court,  it  only  shows  the  fallibilitj  of 
those  who  administer  justice  in  courts  of 
Judicature.  Without  going  through  the  other 
cases,  I  think  that  in  all  of  them  the  Court 
was  constituted  as  the  present  Court  was; 
and  no  one  has  suggested  what  other  known 
court  should  be  substituted  in  the  room  of  it. 
It  was  sai<l  indeed  tliat  the  Court  having,  cog- 
nizance of  this  offence  should  be  composed  of 
the  vice-chancellor  and  the  heads  of  nouses ; 
now  those  very  persons  sat  in  the  Court  in 
question,  and  froai  that  Coart  the  party  him- 
self appealed  to  the  court  of  delegates.  It 
seems  to  me  that  offences  against  the  statutes 
alluded  to  were  intended  to  be  cosnizable  in 
the  vice-chancellor's  court;  and  if  there  be 
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any  errors  in  the  proceedings  of  that  court; 
they  should  be  rectified  in  the  court  of  appeal 
in  the  university.  If  I  could  raise  any  doabt 
in  my  own  mind  respecting  the  jurisdiction  of 
this  court,  and  could  discover  tluit  the  statutes 
in  question  had  intended  to  create  any  other 
for  inquiring  into  offences  of  this  nature,  I 
should  have  been  disposed  Xa  grant  a  man- 
damiu:  but  afler  all  the  industry  I  havcf  em- 
ployed upon  the  occasion,  I  do  not  entertain 
the  least  doubt  upon  the  subject. 

The  next  question,  in  point  of  order,  is  that 
respecting  the  offence.  It  is  not  very  proba- 
ble that  so  great  a  body  as  the  university 
could  have  existed  so  long,  without  having 
some  power  within  itself  of  controlling  ana 
checking  those  evils  which,  vtithout  correc- 
tion, would  be  subversive  of  all  discipline  in 
the  university.  Discipline  is  the  soul  ofsath 
a  body;  and  if  persons  egregiously  offended 
agsdnst  that  order  and  discipline  so  necessary 
to  be  preserved  in  the  university,  the  latter 
must  have  had  a  power  to  correct  such 
offences  previous  to  the  statute  of  Elizabeth. 
However  I  do  not  rely  on  that,  but  I  rely  on 
the  words  of  the  statute  of  13  Elizabeth,  as 
deciding  this  objection.  The  pamphlet  in 
question  was  published  in  the  umversity,  and 
as  appears  by  the  proceedings  by  a  member 
of  the  university ;  and  it  certainly  contains 
matter  highly  offensive  to  those  who  think 
that  the  religious  establishment  of  the  countiy 
is  of  consequence  enough  to  be  preservedL 
It  appears  too  that  this  gentleman  was  the 
fellow  of  a  college,  and  a  master  of  arts:  but 
I  hope  (for  his  own  sake)  that  he  is  not  in 
holy  orders;  because  I  do  not  sec  how  any 
person,  who  had  before  in  the  most  solemn 
manner  expressed  his  assent  to  every  thine 
contained  in  the  liturgy,  could  have  venturea 
to  write  the  pamphlet  in  question ;  it  would 
have  been  for  him  to  reconcile  it  to  his  dwn 
moral  and  religious  character.  Therefore  I 
wish  to  take  it  for  eranted  that  he  is  not  in 
orders ;  and  indeed  he  stales  himself  gentte- 
man  only  in  his  affidavit.  But  I  have  no 
doubt  but  that  this  is  an  offence  within  the 
statute  of  Elizabeth.  If  a  peison  in  the  veiy 
bosom  of  the  university  promulgate  dtB- 

§erous  doctrines  in  the  manner  most  likely  to 
o  mischief,  namely,  by  publication,  he  is  at 
least  as  criminal  within  the  meaning  of  this 
statute  as  another  who  verbally  declares  sudi 
doctrines;  for  that  which  is  uttered  by  the 
mouth  may  be  soon  forgotten,  but  iiien 
script  a  manet.  When  publications  like  the 
present  are  circulated  in  the  umversity,  they 
call  for  the  attention  of  those  to  whom  the 
moral  and  reh^ous  education  of  the  youth 
there  is  committed.  And  I  think  that  those 
who  instituted  this  prosecution  bcjow  would 
have  forgotten  tiiie  duty  they  owe  to  the 
public,  if  they  had  suffered  the  miblication  lA 
question  to  pass  sub  siientioy  witnout  bringing 
it  before  that  jurisdiction  which  is  competeit 
to  reform  or  to  punish  the  anthor  of  it 
With  regard  to  the  question  concemiBgtbe 


sm 


WUtiam  Trend.  CUri,  M.  A. 


A.  D.  1794i< 


term  cf  Uie  recantaiioDy.  I  do  not  think  we  1  civile,  et  eorum 
have  any  thing  to  do  with  it.  It  was  for  the  ^  '  *  ' 
courts  of  the  university,  acting  on  the  prin- 
dples'of  the  civil  law,  to  determine  on  the 
ibnn  of  the  recantation.  If  however  wc  had 
been  required  to  assist  the  vice-chancellor's 
court,  I  do  not  know  how  we  could  have 
framed  any  thing  more  lenient  than  the  re- 
cantation propos^. 

The  only  remaining  objection  is  that  which 
respects  the  sentence ;  and  that  is  that  the 
sentence  is  not  so  severe  as  it  should  have 
been,  for  that  only  one  of  two  things  which 
the  statute  requires  has  been  done,  and  that 
the  rest  of  tne  sentence  directed  by  the 
statute  has  not  been  inflicted.  It  is  said  that 
the  Janguage  of  these  statutes  is  borrowed 
from  the  civil  law ;  it  was  in  the  first  instance 
in  the  hands  of  ecclesiastics,  and  always  in 
those  of  persons  conversant  with  the  rules  of 
the  civil  law;  and  they  are  more  properly 
qualified  than  we  are  to  put  a  construction 
upon  it.  The  court  in  the  university  having 
jurisdiction  over  the  subject,  and  proceeding 
on  the  principles  of  the  civil  law,  have  put 
their  construction  upon  it;  and  I  am  of  opi- 
nion that  we  have  no  authority  to  revise  the 
judgment  eiven. 

In  Dr.  bentley's  case  this  court  interfered, 
because  the  principles  of  all  law  had  been 
Tjolatcd ;  he  had  been  condemned  without 
being  heard ;  and  the  whole  was  an  improper 
mode  of  proceeding:  but  that  cannot  be 
said  to  be  the  case  here.  I  am  therefore 
clearly  of  opinion  that  there  is  neither  prece- 
dent nor  pnnciple  to  warrant  us  in  granting 
this  mandamut.  If  it  had  been  a  difficult  or  a 
doubtful  question,  I  should  have  been  inclined 
to  erant  the  rule,  in  order  that  the  question 
mignt  be  controverted  in  a  more  solemn 
manner,  on  the  return  to  the  writ :  but  as  I 
cannot  find  any  fair  ground  to  dispute  the 
jurisdiction  of  the  Court  below,  I  think  it  is 
our  duty  to  refuse  this  application,  and  to 
close  that  question,  which,  for  the  sake  of  the 
public  and  of  the  university,  ought  to  be  at 
jest. 

Aihhurtt  J.  This  case  has  been  divided  by 
the  counsel  in  support,  of  the  rule  into  four 
questions;  1st.  Whether  the  matter  has  been 
tried  before  a  proper  tribunal  ?  2nd.  Whether 
it  is  ain  offence  against  the  statute  De  Con- 
cionibus  ?  Srd.  Whether  the  recantation  pro- 
posed was  a  proper  one  ?  and  4th.  W^hether 
the  sentence  is  s^eeable  to  the  statute  ?  As 
to  the  first  point,  it  is  contended  that  it  was 
heard  in  th^  vice-chancellor's  court,  whereas 
it  should  hd\e  been  heard  before  the  vice- 
chancellor  and  heads  of  houses.  It  seems 
agreed  by  the  counsel  on  both  sides  that  the 
origin  of^  the  vice-chaneellor's  court  rests  in 
great  obscurity ;  and  there  is  reason  to  sup- 
pose that  it  existed  prior  to  any  of  the  statutes 
that  we  have  been  furnished  with.  The  sta- 
tute of  the  1st  Elizabeth  and  also  that  of  the 
12th  Elizabeth,  De  Cancellarii  Officio,  speak 
(»f  tbc  chancellor's  proceedings  secundum  jus 
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which  seems  to  show  that  the  Court  must  be 
then  existing,  otherwise  there  could  be  Jio 
such  thing  as  auy  customary  regulations  an- 
nexed to  It.    There  is  no  pretence  to  say  that 
either  of  those  statutes  gave  the  Court  its 
existence ;  therefore  it  must  have  existed  be- 
fore tliat  time ;  and  if  it  did,  the  remote  di$« 
tance  of  that  period  is  sufficient  to  found  a 
presumption  that  it  is  immemorial,  unless  the 
other  side  can    prove  the   commencement. 
As  to  the  court  of  the  vice-chancellor  and 
heads  o(  houses,  there  does  not  seem  to  be 
any  such  distinct  from  that  of  the  vice-chan- 
cellor.   The  statute  of  12th  Eliz.  gives  the 
chancellor  the  sole  criminal  jurisdiction  in 
regard  to  such  offences  as  are  punishable  by 
suspension    from  degree,  imprisonment,  or 
other  lighter  punishment.    But  where  the 
offence  is  of  a  more  serious  kind,  such  as  the 
present,  there  the  statute  De  Concionibus  has 
thought  fit  to  jequire  a  greater  dem-ee  of  so- 
lemmty;  and  therefore  it  ordains  ma,t  if  any 
person  in  any  public  lecture,  or  otherwise^ 
publicly  within  the  university,  teach  or  de- 
fend any  thing  against  religion  or  anv  part  of 
it,  publicly  received  within  this  kingoom,  &c. 
then  such  person  "  errorem  et  temeritatem 
suam  cancellarii  jussu,  cum  assensu  majoris 
partis  prsefectorum  coUegioruin,  revocabit  et 
public^  confitebitur;  quod  si  recusaverit,  eu. 
dem  auctoritate  e  coltegio  suo  perpetu6  cx- 
cludatur,  et  univcrsitate  exulabit.'' — From  the 
penning  and  obvious  construction  of  the  above 
statute  one  may  plainly  infer  that  the  chan- 
cellor is  meant  to  be  the  judge,  and  that  the 
proceeding  is  meant  to  be  in  his  court ;  for 
every  act  is  to  be  done  juuu  cancellarU,  but 
cum  tusensu  majorit  partis  prsefectorum  ;    he 
therefore  by  plain  construction  must  be  taken 
to  be  the  judge,  and  they  his  assessors:  tlie 
statute  only  imposes  a  check  upon  the  chan- 
cellor in  such  cases,  but  does  not  create  or 
establish  a  new  court.    And  that  such  is  the- 
construction  appears  from  all  the  cases  and 
precedents  that  have  been  cited ;  and  there  is 
not  a  single  one  against  it.   But^  at  all  events, 
in  the  present  case  the  proceeding  has  been 
before  the  persons  required  to  have  the  cog- 
nizance of  such  offences ;  and  wherever  they 
sit,  it  will  not  invcdidate  the  proceedings. 
The  second  question  made  is,  whether  this  is 
an  offence  within  the  statute  De  Concionibus  ? 
And  it  is  said  that  the  statute  only  relates  to 
what  is  uttered  in  public  lectures,  not  to  pri- 
vate publications.    But  the  bare  reading  of 
the  statute  suffices  to  answer  this  objection ; 
for  the  statute  says  '^  in  lectionibus  nublicis, 
sen  aliter  infra  universitatem,"  &c. ;  therefore 
the  words  of  the  statute  are  large  enough  to 
include  this  case,  and  there  cannot  be  a  doubt 
but  that  it  meant  to  do  so ;  for  the  publishing 
such  a  tract  is  within  the  mischief  meant  to 
be  guarded  against,  and  indeed  it  seems  the 
most  mischievous  way  of  propagating  and 
giving  a  currency  to  such  doctrines ;  and  we 
should  do  very  iu.  were  we,  against  the  word? ^ 
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to  narrow  the  construction  of  the  statute. 
The  third  question  is,  whether  the  recantation 
proposed  was  a  proper  one  ?  It  is  said  to  be 
ambiguous  and  unintelligible ;  but  there  does 
not  appear  to  me  to  be  the  smallest  obscurity 
or  ambiguity  in  it.  The  articles  and  recan- 
tation must  be  taken  together;  the  articles 
state  the  offence  chareed  to  consist  in  pub- 
lishing and  causing  to  l)e  dispersed  within  the 
university  a  scandalous  book  or  pamphlet,  de- 
scribing it,  and  praying  that  it  may  be  taken 
as  if  annexed;  and  then  the  articles  proceed 
to  point  out  the  most  exceptionable  parts. 
The  recantation  recfuired  is,  tnat  he  acknow- 
ledges that  by  writing  a  pamphlet,  intituled, 
6cc.  and  publishing  the  same  within  the  uni- 
versity of  Cambridge,  he  has  offended  against 
the  latter  part  of  t^e  statute  De  Concionibus 
as^  expressed  in  the  following  words  ( reciting 
themj ;  "  I  do  therefore  by  the  direction  of 
the  vice-chancellor,  &c.  retract  and  publicly 
confess  my  error  and  temerity  as  the  said  star 
tutc  requires."  Can  it  then  be  doubted  what 
error  he  is  to  confess  in  publishing }  It  can 
mean  nothing  but  such  passages  as  are  ob- 
jected to  and  pointed  out  as  exceptionable. 
The  fourth  and  last  question  is,  whether  the 
punishment  is  conformable  to  the  statute? 
4nd  as  to  this  I  am  of  opinion,  that  if  the 
punishment  in  its  effect  answer  ail  the  end 
and  intention  of  the  statute,  it  is  sufficient: 
Imd  that  seems  to  be  the  case  hei^ ;  for  if 
Mr.  Frend  be  expelled  from  the  university,  he 
of  course  can  never  take  up  his  residence  in 
the  university  in  a  collegiate  way ;  therefore 
it  is  a  virtual  exclusion  from  his  college.  And 
it  seems  to  me  of  all  others  the  most  fit  way ; 
for  I  do  not  know  that  the  university  ever 
assumes  the  jurisdiction  of  expelling  a  mem- 
ber from  a  particular  college.  A  court  of  this 
kind  is  not  tied  down  by  the  strict  and  tech- 
nical formalities  which  obtain  in  courts  of 
law ;  and  it  suffices  if  such  court  as  we  are  at 
present  speaking  of  is  substantially  right  in 
Its  proceedings.  But  even  if  an  expulsion 
firom  the  university  did  not  operate  as  an  ex- 
pulsion from  the  college,  it  would  be  but  an 
ungraceful  objection  tor  Mr.  Frend  to  make, 
that  he  is  not  punished  as  much  as  he  ought 
to  be ;  and  there  are  cases  to  be  met  with,  in 
which  it  is  held  that  a  man  shall  not  assigjn 
that  for  error  w^ich  is  for  his  advantage :  it  is 
so  laid  down  m  5  Rep.  39.  2  Saund.  4a. 
^  Sid.  94.  And  this  reasoning  would  equally 
apply  to  the  present  case,  for  a  mandamus  to 
restore  must  virUially  annul  the  sentence  as 
erroneous.  But  there  is  no  occasion  to  en- 
large upon  this  topic,  as  I  think  the  sentence 
is  substantially  good,  as  ^lly  answering  everv 
end,  and  as  attended  with  every  effect,  which 
the  statute  meant  to  enfore.  Therefore,  on 
the  whole,  I  think  that  the  rule  for  the  man^ 
damns  ought  to  be  discharged. 

Grose  J.  Before  I  enter  into  a  disctission 
of  the  great  questions  in  this  case,  I  will  say  a 
few  words  on  what  has  been  advanced  at  the 
fax  respeetlDf  this  a^plicatioD,  which  is  for  a 
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mandamus  to  revise  the  sentencie  of  another 
court.  I  conceive  that  the  gnuitiajg  of  such  a 
mandamus  is  not  of  course ;  nor  is  it  of  course 
to  grant  it  in  a  doubtful  case,  where  the 
Court  below  assuming  it  to  be  a  court  of 
competent  jurisdiction  has  exercised  that 
jurisdiction  and  proceeded  to  sentence,  and 
where  the  party  has'  appealed  against  thai 
sentence,  and  it  has  been  affirmed  on  such 
appeal.  The  principal  gronnd  for  granting  a 
mandamus^  so  frequently  mention^  by  lord 
Mansfield,  is,  where  it  is  to  prevent  a  nilure 
of  justice,  and  where  there  is  no  other  specific 
remedy ;  that  chiefly  applies  to  cases  where 
there  is  no  jurisdiction  to  appeal  to,  or  where 
the  judgment  pronounced  is  clearly  an  excess 
of  the  jurisdiction  of  the  Court  below.  And 
that  brings  me  to  the  great  questions  in  this 
case,  which  are,  first,  whether  the  vice-chan- 
cellor in  doing  what  he  did  in  this  court  (and 
which  1  call  the  vice-chancellor*s  court)  acted 
within  his  jurisdiction ;  and  secondly,  whe- 
ther the  judgment  pronounced  in  that  Court 
were  correct  and  sufficient. 

With  re^auxi  to  the  first,  Mr.  Frend  was 
chareed  with  a  violation  of  the  statute  De 
Concionibus;  proceedings  were  instituted 
aeainst  him  in  the  vice-chancellor*s  court, 
where  the  cause  was  heard;  that  court 
thought  that  the  offence  was  sufficiently 
proved  against  him,  for  that  he  was  the  author 
of  the  pamphlet  imputed  to  him,  and  that 
the  publishing  of  it  within  the  university  was 
an  offence  asainst  this  statute ;  on  which  the 
vice-chancellor,  with  the  assent  of  the  major 
part  of  the  heads  of  houses,  directed  him  to 
recant  his  errors;  this  being  refused,  the 
vice-chancellor  with  the  like  assent  banished 
him  from  the  university.  Now  that  some 
jurisdiction  is  given  to  the  vice-chancellor  by 
die  statute  in  question,  and  that  that  jtirisdic* 
tion  is  to  be  exercised  within  the  university, 
is  clear,  and  was  indeed  admitted  in  the  argjo- 
ment.  The  university  insist  that  that  juris- 
diction was  to  be  exercised  in  the  vice-chan* 
cellor's  court  in  the  manner  in  which  the 
vice-chancellor  was  accustomed  to  exercise  his 
jurisdiction  under  the  stat.  1  and  lit  of  Eliza- 
beth ;  which  is,  that  in  the  case  of  heinous 
offences  he  should  pronounce  the  judgment 
with  the  consent  or  the  major  part  of  the 
heads  of  houses,  even  though  the  punish- 
ment extend  to  banishment :  but  it  is  con- 
tended  on  the  other  side  that  no  proceedings 
utider  the  statute  De  Concionibus  can  be  in- 
stituted in  the  vice-chancellor's  court,  in  cases 
where  banishment  is  part  of  the  sentence,  but 
that  they  must  be  in  camera  before  the  vice- 
chancellor  and  the  heads  of  houses.  In  the 
consideration  of  this  question  it  is  material  to 
observe  that  there  is  admitted  to  exist  a  vice- 
chancellor's  court,  from  whose  decisions  there 
is  an  appeal,  (which  fact  I  wish  to  keep  in 
view  throughout  the  whole  of  this  business) 
in  which  oaths  are  administered,  and  that 
from  the  sentence  of  this  court  Mr.  Frend 
has  himself  actually  appealed  in  this  ease. 
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It  is  no  less  material  to  remember  that>  ac- 
cording to  the  defendant's  own  account,  no 
appeal  lies  from  the  Court  which  he  wishes 
to  substitute  in  lieu  of  the  vice^hancellor*s 
court.  I  consider  the  statutes  1  Eliz.  19  Eliz. 
c.  A9f  and  19  Eliz.  c.  45,  which  were  given  to 
promote  the  discipline  of  the  university,  as 
being  made  in  pari  materid;    and  conse- 

auently  ^ey  throw  light  on  each  other.  By 
le  ist  of  Elizabeth  the  vice-chancellor  has 
power  over  all  the  members  of  the  university, 
and  to  punish  them  even  with  banishment  by 
his  sentence,  with  the  assent  of  the  heads  of 
houses.  By  the  12  Eliz.  c.  42,  he  may  punish 
all  the  violators  of  the  law  by  his  ovm  sen- 
tence alone ;  he  may  suspend  from  degrees, 
imprison  scholars,  or  inflict  any  less  punish- 
ment judicio  suo ;  but  he  cannot  imprison 
any  of  the  heads,  nor  banish  any  of  the 
members  of  the  universitv,  without  the  con- 
sent of  the  major  part  of  the  heads  of  houses. 
It  appears  by  the  affidavits  made  against  this 
application  by  persons  conversant  in  the 
modes  of  proceeding  in  the  university,  that 
the  proceedings  in  this  instance  were  con- 
formable to  the  precedents  from  all  antiquity 
in  the  vice-chancellor's  court.  When  the 
statute  De  Concionibus  was  passed,  I  take  it 
iw  granted  that  some  improper  publications 
luid  been  made ;  that  act  therefore  directs 
that  the  party  offending  should  be  directed 
Jussu  cancellarii  cum  assensu  majoris  partis 
praefectorum  coUegiorum  to  retract  and  to 
confess  his  error,  and  that  if  the  party  re- 
fused he  should  be  banished  from, the  univer- 
sity eAdtm  auctoritate.  This  statute,  like  the 
former  ones,  was  made  for  better  enforcing 
the  discipline  of  the  university.  And  as 
under  the  former  statutes  the  vice-chancellor 
was  in  some  instances  to  act  as  the  sole 
Judge,  and  in  others  where  banishment  was 
to  be  inflicted  was  to  act  with  the  heads  of 
bouses,  so  under  this  statute  I)e  Concionibus 
^i^ere  banishment  was  to  be  the  punishment 
he  was  to  act  with  the  assent  of  the  major 
part  of  the  heads  of  houses. .  It  is  observable 
that  no  particular  forum  or  court,  where  pro- 
ceedings under  the  statute  De  Concionibus 
were  to  be  instituted,  is  pointed  out  by  the 
statute ;  and  the  same  thing  is  also  to  be  oh 
served  of  the  stat.  12  Eliz.  c.  49.  And  it  has 
been  admitted  that  there  existed  in  the  uni- 
versity a  court  called  the  vice-chancellor's 
court,  in  which  proceediuss  under  the  stat. 
1  Eliz.  and  i  i  £liz.  c.  43,  have  always  been 
had,  and  from  which  there  is  an  appeal. 
Then  came  the  stat.  12  Eliz.  c.  4.5,  which  de- 
ecribed  a  particular  offence,  and  ordained  a 
particular  punishment  for  the  commission  of 
that  offence.  Then  in  what  court  was  that 
Jurisdiction  to  be  exercised  ?  I'he  answer  is 
obvious,  in  tliat  court  where  offenders  against 
the  statutes  of  the  university  were  by  the 
laws  and  constitution  of  the  university  before 
punished;  in  that  court,  which  was  before 
appropriated    to   the  vice'*chancel\pr,     and 


that  there  was  a  court  competent  lo  punish 
all  the  violators  of  the  statutes,  ^  ad  omneM 
earum  violatorti.  puniendos :''  then  came  a  sub- 
sequent statute,  which  created  another  offence, 
and  annexed  to  it  a  particular  punishment  to 
be  inflicted  by  the  same  persons  as  were  men- 
tioned in  the  former  one ;  then  where  is  the 
offence  created  by  the  latter  statute  to  be  in- 
quired into)  In  the  same  court  in  whkh 
offences  i^inst  the  university  were  before 
heard.  It  seems  to  me  that  all  these  statutes, 
when  they  authorize  the  vice-chancellor  to 
9.ct  judicio  9U0,  consider  him  as  sitting  in  some 
known  and  established  court  of  justice;  but 
it  is  obiected  that  the  statute  De  Concionibus 
erected  a  jurisdiction  consisting  of  the  vice- 
chancellor  and  the  heads  of  houses,  where 
there  is  no  process  to  compel  the  attendance 
of  any  persons,  where  no  witness  is  to  be 
heard  on  oath,  and  from  which  there  is  no 
appeal.  It  occurred  to  me  that  if  the  vice- 
cnancellor  had  proceeded  in  this  court,  where 
Mr.  Frend  now  insists  the  nroceedings  shoidd 
have  been,  Mr.  Frend  woula  have  oomplaiaed, 
and  said,  **  There  is  a  court  of  competent 
jurisdiction,  where  the  vice-chancellor  exa- 
mines on  oath  into  offences  a^inst  the  uni- 
versity, where  proceedings  on  similar  acaisa* 
tions  have  been  constantly  instituted,  and 
firom  whose  decisions  there  is  an  appeal ;  I 
have  been  accused  of  an  offence  against  a 
statute  of  the  university  which  does  not  in' 
terms  direct  that  the  complaint  shall  be 
heard  in  any  other  than  the  vice-chancellor's 
court ;  you  have  denied  me  the  privilege  of 
being  heard  in  that  cotnrt,  and  in  a  case  too  in 
whicn  by  the  sentence  of  another  court  I  am 
to  be  banished  from  the  university,  and  de- 
prived not  only  of  all  the  temporal  advantages 
annexed  to  that  situation,  but  also  of  the 

food  opinion  of  all  moral  and  religious  men." 
le  would  have  had  to  complain  that  the 
jurisdiction,  by  which  he  had  been  banished 
from  the  university,  was  new,  unheard  of,  and 
self  created,  in  which  witnesses  had  given 
evidence  against  him  without  oath,  and  from 
whose  decisions  no  appeal  lies;  and  all  this 
while  there  are  extant  on  the  records  of  the 
vice-chancellor's  cpurt  proceedings  on  this 
very  statute.  This  would  have  been  a  sub- 
stantial ground  of  complaint ;  and  in  my  opi- 
nion, it  would  have  been  no  answer  to  it  to 
have  alleged  that  which  has  now  been  stated 
on  the  behalf  of  Mr.  1  rend.  I  am  therefore 
clearly  of  opinion  that  the  jurisdiction  to  be 
exercised  under  the  statute  De  Concionibun 
was  intended  to  be  exercised  in  a  known  and 
established  court  in  the  university,  in  the 
same  court  in  which  offences  against  the 
statutes  1  and  12  Eliz.  c.  49,  are  heard,  and 
in  which,  according  to  all  the  precedents, 
oflenders  against  the  statute  in  question  have 
been  corrected  or  punished.  Agaitast  these 
precedents  produced  by  the  university,  not  a 
single  one  has  been  cited  in  opposition. 
Then  it  would  be  dangerous  in  the  extreme 
for  this  CoOTt  to  attempt  to  put  a  new  eeo- 
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£tniction  on  this  statute,  and  to  point  out  a 
different  mode  of  administering  justice  on 
lawsy  which  are  familiar  to  the  university,  but 
new  to  us. 

Then  it  was  objected  that  this  was  not  an 
pfieoce  within  the  statute ;  and  Mr.  Frend 
nas  attempted  to  confine  the  construction  of 
the  statute  to  speeches  or  writinjjs  delivered 
or  published  on  public  occasions  m  the  uni- 
versity,  as  lectures,  sermons,  &c.  z  but  whatr 
ever  may  be  the  meaning  of  the  former  words 
of  the  statute,  the  words  ''  seu  alitcr  public^ 
infirauniversitatem  nostram''  evidently  ex- 
tend the  nieaning  beyond  such  a  construc- 
tion. It  must  be  remembered  too  that  that 
statute  was  made  for  the  preservation  of  good 
discipline  in  the  university,  and  for  the  main- 
tenance of  religion ;  and  the  object  woidd  be 
entirely  defeated  if  any  of  the  members  were 
permitted  to  publish  blasphemous  or  any 
other  objectionable  doctrines  in  the  univer- 
aKy,  though  they  were  not  published  in  the 
course  of  any  of  the  public  exercises  there. 

As  to  the  objection  to  the  form  of  the  re- 
plantation proposed ;  the  answer  given  to  it  by 
ray  brother  Ashhurst  is  very  satisfkctory  in 
my  mind,  and  I  can  add  nothing  more  than 
my  assent  to  it 

The  remaining  objection  is  that  the  judg^ 
ment  is  not  sunicient,  for  that  under  the 
statute  the  vice-chancellor's  court  should  aiso 
have  adjudged  him  to  be  excluded  firom  his 
college.  I  confess  I  cannot  accede  to  what 
xny  brother  Ashhurst  has  said  upon  this  sub- 
ject; for  if  a  statute  create  an  offence  and 
ordain  a  particuhur  punishment,  the  judgment 
must  follow  that  which  is  prescribe  by  the 
statute;  and  if  I  had  thought  it  necessary,  I 
think  I  could  have  referred  to  authorities  to 
show  that  a  judgment  given  under  a  statute 
prescribing  a  ps^icular  punishment  is  erro- 
neous if  it  do  not  pursue  the  statute,  even 
though  the  judgment  be  not  so  severe  as  the 
elatutc  directs.  But,  in  this  case,  I  think  that 
the  exclusion  from  the  college  is  included  in 
the  sentence  of  banishment;  and  I  observe 
that  the  precedents  are  like  the  present  case. 
Bat  I  think  it  is  perfectly  immaterial  whether 
the  one  does  or  does  not  include  the  other, 
l)ecause  tliis  is  a  g:round  of  appeal  only,  and 
iit  for  the  discussion  of  the  court  of  delegates. 
1  have  entered  thus  fullj;  into  the  subject,  be- 
cause in  a  case  like  this  it  is  of  im|K)rtance  to 
the  discipline  and  good  government  of  the 
university  that  the  grounds  upon  which  we 
proceed  should  be  distinctly  known. 

Lawrence  J.  So  much  has  been  already 
advanced  upon  every  part  of  this  case  that  I 
can  add  but  little  to  it.  Almost  every 
^und,  upon  which  any  argument  can  be 
loimded  to  show  that  the  proceedings  below 
have  been  regular,  has  been  already  taken : 
but  in  a  case  of  this  importance,  I  will  say  a 
few  words.  The  great  question  is,  whether 
the  vice-chancellor,  assisted  by  the  heads  of 
houses,  had  or  had  not  any  jurisdiction  in  the 
^^^ic^-cbaocellor's  court  over  oftnces  under  the 


statute  De  Concionibus.  It  has  been  con»- 
tended  by  Mr.  Frend  that  he  had  not:  but  if 
not,  all  the  instances  that  have  occurred  from 
Rush's  case  down  to  the  present  time  are 
erroneous ;  for  it  appears  from  all  of  them 
that  all  offences  in  any  of  the  members  of  the 
university  have  been  tried  and  determined  im 
that  court  The  question  therefore  will  de- 
pend on  the  usage  and  construction  of  the 
statute  De  Concionibus,  whether  it  was 
meant  to  create  a  new  and  particular  jurisdic- 
tion for  this  particular  offence,  or  whether  it 
was  intendeo  to  refer  tl^e  cognizance  of 
offences  against  it  to  the»  old  jurisdiction 
under  the  other  statutes.  On  this  point  the 
^hole  evidence  is  uniform.  Mr.  Frend's 
counsel  felt  the  weight  of  this, 'and  endeaii' 
voured  to  show  that  the  proceeding  in  Rush's 
case  was  in  camerdy  and  not  in  the  vice-chan- 
cellor's court :  but  I  think  it  was  in  a  court ; 
for  it  begins  with  the  style  of  a  court  '*  qfficium, 
domini,^  which  is  the  title  of  the  proceeding 
in  courts  governed  by  the  civil  law.  Besides, 
it  appears  that  he  was  guilty  of  a  contempt, 
for  which  he  was  committed  to  custody, 
which  shows  that  the  proceedings  could  not 
have  been  in  camerd.  Next  it  was  observed 
that  the.proceedings  in.  that  case  did  not  ap- 
pear to  hav^  been  at  the  promotion  of  any 
person :  perhaps  the  minutes  of  that  case  arc 
not  sufficient  to  show  that ;  but  in  the  sub* 
sequent  cases  of  Waller  and  Duck,  that  cir- 
cumstance does'  appear.  If  then  this  court 
had  jurisdiction  in  this  case,  the  next  question 
Is  whether  this  person  was  guilty  of  any 
offence  against  the  statute  De  Concionibus ; 
upon  that  I  cannot  entertain  a  doubt  It 
would  be  a  very  weak  statute  indeed,  if,  when 
its  object  was,  to  prevent  the  circulation  of 
improper  doctrines  in  the  university,  it  only 
prohibited  the  public  preaching,  or  public  de- 
liver3r,  of  those  doctnnes  on  some  particular 
occasion,  and  permitted  the  members  to  print 
books  containing  such  doctrines,  and  to  dis- 
perse them  all  over  the  university  With  re- 
gard to  the  form  of  the  recantation,  I  see  no 
difficulty  in  Mr.  Frend's  making  i^  since  it 
must  have  applied  to  those  things  with  which 
he  was  charged,  and  not  to  those  with  which 
he  was  not  charged.  The  last  question,  re- 
specting the  sentence,  is  equally  clear.  No 
particular  form  is  prescribed;  and  it  is  stated 
that  the  sentence  pronounced  (as  understood 
by  Mr.  Frend  himself)  has  all  the  effect  which 
he  says  the  statute  ought  to  have. 

Rule  discharged. 

An  account  of  these  proceedings  in  the 
Coiut  of  KingVbench  was  published  by  Mr. 
Frend,  under  the  title  of 

"  A  SEQUEL  to  the  Account  of  the  Pro- 
ceedings in  the  University  of  Cambridge^ 
against  the  Author  of  a  Pamphlet  intituled 
Peace  and   Union;   containing  the  Ap- 

^  plication  to  tbeCourt  of  KingVbencbiva" 
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Review  of  similar  Cases  in  the  Ujiiviiiity» 
and  Reflections  on  the  Impolicy  of  Reli- 
gious Persecution,  and  the  Importance  of 
Free  Enquiry." 

In  this  pamphlet,  Mr.  Frend  thus  exhibits 
the  grounds  on  which  his  application  to  the 
court  of  King'S'bench  was  founded : 

The  delegates,  by  confirming  the  sentence 
•f  the  vice-chancellor,  paved  tne  way  for  an 
application  to  the  court  of  King*s-bench, 
Which  was  made  chiefly  upon  the  following 
grounds :  That  tiie  pretenaed  offence  was  not 
cognisable  by  the  statute  under  which  it  was 
tried ;  that  an  offence  against  that  statute  was 
not  coenbable  in  the  vice-chancellor's  court; 
that  the  recantation  proposed  did  not  soecify 
any  errors,  by  which  the  statute  was  violated ; 
and  that  the  sentence  pronounced  was  not 
itself  agreeable  to  the  statute.  The  two 
former  points  were  affirmed  to  be  evident 
from  the  words  of  the  statute,  the  nature  of  the 
vice-chancellor*s  court,  and  universal  practice ; 
for  not  an  instance  can  be  produced  of  a  per- 
son being  punished,  under  the  above-men- 
tioned statute,  for  refusing  to  retract  any  opi- 
nion published  only  in  writings,  nor  an  m- 
stance  of  an^  person  beinz  punished  under 
this  statute  in  the  vice-chancellor's  court, 
though  there  are  several  instances  of  persons 
beine  convened  before  the  vice-chancellor 
and  heads  for  a  violation  of  this  statute,  and 
treated  in  a  very  different  manner  from  that 
which  a  court  of  law  requires. 

In  support  of  these  opmions  references  were 
made  to  the  cases  of  Cnarke,  Brown,  Brown- 
ing, Milayne,  Chadwick,  Johnson,  Bambridge, 
Baret,  Baro,  Whiston,  Duckett,  and  Waller, 
which,  it  was  supposed,  would  have  thrown 
considerable  light  upon  the  question ;  and,  as 
they  contain  much  curious  information  on 
the  progress  of  religious  toleration  and  in- 
struction, merit  the  attention  of  every  im- 
'partial  reader. 

Caaus's  Cas^.* 

The  first  instance  upon  record  is  that  of 
William  Charke,  fellow  orPeterhouse,  who,  in 

*  dtyle  of  proceedings  taken  from  a  book  in 
]>ossessioii  of  the  regiSrary^  called  Ecclesias- 
tical Causes  and  Censures. 

The  following  is  all  that  relates  toCfaarke's 


Coram  domino  doctore  Bing,  procanc.  5  die 
Feb.  1579,  assidentibusdoctonbus  Pern,  Haw- 
ford,  Kelk,  Mey,  Chaderton,  Harvey,  Ithel, 
Whiteifl,  Shepherd,  Goad,  and  Aldanlge. 

QiUDus,  &c.  comparuit  Wm.  Charke  et  in- 
terrogat.  dno.  procancellario  de  duabus  iilis 
propositionibus  prius  illi  objectis  et  in  con- 
done sua  habitis,  vis.  (stating  the  two  propo- 
sitions) unde  dominus  cum  assensu  prefecto- 
rum  collegiorum  peiat  pronunciavit  D.  Wm. 
Charke  incidisse  m  poena  statuti  in  ea  parte 
&cti  ideo  excludend.  a  collegio  suo  de  qua  sen- 


a  Latin  sermon  [Concio  ad  clenim],  on  Dec. 
3, 1573,  asserted,  that  the  states  of  bishops^ 
archbishops,  metropolitans,  patriarchs,  jpopes, 
were  introduced  into  the  church  by  oatan'; 
and  that  among  the  ministers  of  the  chuich 
no  one  ought  to  be  superior  to  another.  For 
these  opinions  he  was  convened  before  the 
vice-chancellor  and  heads,  required  to  make 
a  public  recantation,  and,  on  his  refusal,  was 
bamished  firom  the  uaiversity.  Fh>m  this 
sentence  he  appealed,  but  the  vico-chanceUor 
refused,  and,  it  seems,  with  great  propriety, 
to  admit  the  appeal;  for  he  judged,  tliat  a(» 
appeal  could  in  reality  be  made,  when  sen- 
tence followed  one,  that  had  confessed  what 
was  charged  upon  him ;  and  that  there  could 
be  no  appeal,  when  the  sentence  is  given  b^ 
the  ^  vice-chancellor,  with  the  assent  of  his 
fellow  judges,  the  miyor  part  of  the  heads  of 
colleges."  The  mode  of  conduct  pursued  in 
this  case  is  best  seen  by  the  letter,  written  to 
the  chancellor  of  the  university,  b^  the  vice- 
chancejilor  and  heads  of  colleges,  mviiidica« 
tion  ofthemselves,  against  Charke's  censures. 
[Stiype's  Life  of  Whitgift,  p.  431. 

''  Our  duties  in  most  humble  manor  to 
vour  honour  remembered.  Your  lordship's 
letters,  written  in  behalf  of  Mr.  Charke,  have 
made  us  al  not  a  little  perplexed;  partly  for 
the  boldness  of  him,  who,  for  so  notorious  a 
fault,  and  manifest  breach  of  statute,  would 
attempt  to  procure  your  lordship's  favour; 
but,  most  of  al,  for  that  we  are  hereby  brought 
in  some  doubt  of  your  lordship*s  gCMMi  liking 
ofourproce€din|;s  in  that  case;  where^,  to 
render  a  just  account,  and  that  your  loidsfaip 
may  thereby  the  better  judge  wfaiat  lenity  hatu 
been  used  on  our  parts  towards  the  said 
Charke,  a^trary  to  his  report  (as  it  seemeth), 
may  it  please  your  lordship  to  be  advertised  of 
the  whole  matter  from  the  beginning. 

''  First,  omittinff  the  great  expectation  of 
many.  Ions  before  his  sermon,  rais^  (as  may 
probably  be  thought)  by  some  speech  given 
out  by  him  concerning  those  thinj^  whereof 
he  would  entreat ;  leaving  also  his  singular 
confidence,  used  in  the  whole  action  and  ut- 
terance of  hb  sermon;  even  at  that  time, 
when  he  was  called  before  us,  besides  the 

tentift  D.  Charke  appellavit  cui  appellacio 
non  deferend. 

In  Brown's  Case. 

Coram  domino  doctore  Whitgifl  procan.  )34ti)i^ 

Nov.  1573. 

Quibus,  etc.  comparuit,  Ds  Brown ;  and  it 
goes  on  in  nearly  the  same  as  in  Charke*s 


In  Milavne's  Case. 

Coram  Dno.  Doctore  Bing  procancellario, 
assistentibus  doctoribus  Pern,  iiawford,  Whit- 
gift, HarveVi  Majus,  Shepherd,  Legg. 

Mr.  Millen  in  artibus  Mr.  Socius  Cotl^i 
venit  coram  dno.  procancellario  et  assisten- 
tibus supernominatis  qui  intenogatus.  de  qui* 
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obstinate  defending  of  his  errors,  he  spared 
not  in  presence  to  overthwart  divers  of  the 
heads,  m  very  unseemly  inaner,  and  with 
taunting  words;  nevertheless  bearing  with 
his  want  of  discretion  beyond  his  deserts^  and 
seeking  to  allure  him  by  gentle  persuasions, 
we  thought  eood  he  should  severally  be  com- 
muned with  oy  three  or  four  of  our  company. 
After  which  conference,  though  they  liad  little 
prevailed  with  him,  yet  that  he  should  not 
think  himself  too  straitly  dealt  with,  we 
graunted  him  more  than  seven  weeks  space, 
to  consider  thorowly  of  bis  grounds,  and 
afler  flood  advisement  to  vield  his  answer 
upon  the  same,  giving  him  mrtlier  to  under- 

busdaro  assertionibus  a  se  prselatis  in  conci<Mie 
sua  infra  ecclesiam  stas  Mariae  quarto  die  Oct. 
afHrmavit  se  easdem  protulisse  deindedominus 
procancellarius  et  assist,  monuerunt  ei  ut  re- 
tractaret  easdem  sed  Milien  recusavit  unde 
Dnus.  procancellarius  de  consensu  praeposi- 
torum  tunc  pronundavit  D.  Milien  mcidisse 
in  poena  statuti  academise  et  ah  academiaex- 
pellendum  decrevit. 

In  Barret's  Case. 

Coram  venerabili  viro  Dn.  Doctore  S —  de- 
|>utato  Doct.  Duport,  procancel.  Cant.  Docto- 
ribus  Goad,  Tindal,  Whitaker,  Berral,  Jegon, 
Preston,  M.  Chaderton  et  play  ton,  prxfectis 
coliegiorum,  5  Jim.  in  prsesentia  me  T.  Smith. 

The  entry  then  states  the  offence  of  preach- 
ing agunst  the  reformers,  and  the  requisition 
to  recant.  There  are  no  marks  of  originality, 
it  being  roughly  copied,  and  fastened  together 
booJcways  with  the  other  papers. 

In  the  Cases  of  Johnson  and  Bambridge. 

9dd  Jan.  1588,  Coram  eodem  Dno.  pro- 
cancell.  assistentibus  D.  D.  Pern,  Tixula], 
Copcott,  Legg  et  Bett,  et  in  consistorio  bora 
octava  universitatis  in  prsesentia  Thorns 
Brooke,  Not.  Pub. 

Acta  fieurta  et  gesta  coram  Tenerabili  viro 
dno.  Thoma  Neville,  S.  T.  P.  atque  universi- 
tatis Cant,  procan.  assistentibus  tunc  et  ibidem 
nobilibus  viris  dnis.  doctoribus  Hill,  Tindall, 
Copcott,  Bing,  Legg  et  Mrs.  Andrew  et  Pres- 
ton, 9  die  mensis  Septemb.  1689,  in  praesentia 
Thdmae  Smithy  N.r.  in  consistorio  univer- 
sitatis. 

The  entries  in  this  and  Johnson's  case  con- 
sist of  protests,  explanations,  canon  law  opi- 
nions, and  as  in  StiVpe's  annals. 

On  these  imperfect  entries  indeed  much 
cannot  be  grounded ;  but  the  history  of  the 
cases  throws  a  light  upon  them ;  and  as  in 
the  two  full  cases  under  the  statute  De  Con- 
cionibus  produced  by  the  promoter,  there  is 
an  evident  difference  in  the  style  and  whole 
proceedings,  from  the  cases  also  produced  by 
nim,  and  clearly  proved  to  belonjj;  to  the 
vice-chancellor's  court,  the  reader,  it  is  pre- 
sumed, has  had  every  thing  laid  before  him 
which  can  enable  him  to  form  a  proper 
estimate  of  the  question.-*lrea</. 


stand  how  we  could  do  none  otherwise  than 
the  statute  required,  if  he  shpuld  persist  in  his 
conceived  opinions. 

*'  At  the  time  appointed  we  found  him 
nothing  altered :    howbeit,  stil  wishing  his 

food  conformity,  and  meaning  rather  to  re- 
uce  him  charitably,  than  suddenly  to  cut 
him  off,  we  offered,  that  if  he  would  but  only 
promise,  upon  better  deliberation,  to  revoke 
nb  assertions,  he  should  be  respected  for  the 
performance  therof  til  afler  Easter ;  which 
for  that  before  us  al,  he  utterly  refused  to  dp 
— it  was  concluded  with  one  consent,  that  he 
should  incurr  the  paine  of  the  statute,  that  is, 
to  lose  botii  his  college,  and  also  the  uni- 
versity. 

^'  Now,  if  this  punishment  had  been  en- 
ioyned  him  onlv  by  our  arbitreroent,  and  not 
by  statute,  yet  nis  demerits  being  such  as  we 
have  declared,  and  he  cannot  deny,  he  could 
not  justly  have  complained  of  over  much 
severity.    But  seeing  we  have  done  nothing 
of  any  private  consideration  in  this  case,  but 
our  sentence  hath  been  whoUv  direct^  by  her 
m^esty's  statutes,  delivered  unto  us,  as  a 
rule  to  guide  us,  and  wherewith  to  dispense 
is    utterly  forbidden    us,    we  much  muse 
what  colour  of  defence  he  can  seem  to  pre- 
tend.   And,  surely,  how  necessary  it  is  that 
we  have  such  statutes,  and  namely  that  one 
concerning    preachers  (which    statute  was 
sent  enclosed),  the  malice  of  these  times  doth 
easily  show ;  for,  since  Charke  hath  broached 
tliese  untimely  contentions,  others  have  va> 
tured  to  continue  the  same :    wherby  tb^ 
minds  of  some  are  so  incensed,  that  in  many 
colleges  they  study  and  devise  only  how  to 
nu>lest  and  disquiet  their  governours;  their 
drift,  as  it  is  wel  known,  being  nothing  else 
but  to  procure  to  themselves  a  licentious 
liberty,  wherein,  if  they  may  find  favour 
through  their  importune  suits,  oi^r  state  is 
most  miserable  of  all  others.    What  poison 
lieth  hid  in  popularity  cannot  be  unknown 
to  your  singular  wisoom :    our  labours  and 
travails,  in  suppressing  the  sanie,  must  needs 
be  joyned  witn  occasion  of  ^eat  envy,  which 
we  shal  never  be  able  to  resut,  unless  we  be 
supported  by  your  lordship's  autbdbty,  and 
otners  that  are  placed  in  tne  chiefest  rooms, 
espedallv  when  the  dLfoence  consisteth  in 
this;  whether  we  ^hall  be  borne  with  fbr 
executing  our  laws,  ot  others,  bjr  indulgeof^r 
encouraged  to  break  the  same. 

And  yet  for  Charke  we  have  further  to  re- 
port, that  aAer  the  delivery  of  your  lordsbtP*s 
letters,  being  a^n  demanded,  whether  he 
would  yet  promise  to  retract  his  former  doc- 
trines, he  would  in  no  wise  yield  theruptOr 
but  niade  the  like  refusal  as  before,  adding^ 
that  he  thought  your  lordship's  meaning  was 
not  to  have  him  recant ;  wherin,  as  ywr 
lordship  may  wel  perceive  his  jgrcat  pre- 
sumption, so  did  he  nothing  deceive,  the  ex- 
pectation of  some  of  us,  who  have  noted  him 
la  the  like  haughty  stomac,  ever  sithenoc  we 
first  knew  him. 
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^  Thus  bavins  disseniblet)  nothing,  but  Sunday  before  Cliristmas,  the  other  on  the 
plainly  laid  forth  tne  cause,  as  it  is,  we  are  roost  S5th  of  January  following,  on  which  it  was 
numbly  to  crave  your  lordship's  favourable  objected  to  him :  Ist,  That  in  both  the  said 
assistance  for  the  repressing  uf  this,  and  the  sermons  he  uttered  doctrine  and  reasons 
Kke  enormities,  wherwith  we  are  so  greatly  tending  to  the  infringing  of  the  order  and 
incumbred  at  this  present,  that  of  force  we  manner  of  creating  or  electing  ministers,  or 
should  faint,  were  wc  not  sustained  with  the  the  regiment  now  used  in  tne  church  of 
only  hope  of  your  lordship  his  j^ood  accepta-  •  England,  or  tending  to  the  corrupting  of  Mus* 
lion  and  countenance  ofour  dutiful  travailes  in  culus's  reasons,  whereby  the  said  Musculus 
that  behalf.  Even  so  praying  the  Almighty  I  would  establish  the  said  order  or  regiment  now 
long  to  preserve  your  honour,  to  our  great  used.  Sd,  That  he  said  no  priests,  made  in 
comfort,  and  the  wealth  of  this  state,  we  ,  the  Popish  time,  ought  to  have  any  function 
humbly  take  our  leaves.  :  in  the  church  of  England,  except  they  were 


called  again,  or  words  tending  to  that  end. 

Upon  these  articles  he  was  ireauently  called 
before  the  committee,  examined  ny  it,  treated 
sometimes  with  harshness,  so  far  as  to  be 
confined  to  his  rooms,  but^  according  to  th^ 
vice-chancellor's  accoimt  in  lus  letter  to  the 
cliancellor,  every  delay  was  used,  upon  the 
hopes  of  farther  conformation,  and  that  by 
reasonable  means  he  would  be  ruled.  Brown 
wrote  also  in  July  1573  to  the  chancellor,  and 
gave  the  following  account  in  Latin  of  bis 
treatment.    "  Five  months  ago,'*  says  he,  "  I 


"  From  Cambridge,  the  Sd  day  of  March, 
1572. 

^*  Your  lordship's  ever  most  humble  at  com- 
mandment.*' [A  pp.  to  Whitgift's  Life,  p.  14.] 

Subscribed  oy  the  vice-chancellor  and  ten 
heads. 

Browning's  Case. 

Browning  was  convened  before  the  vice- 
chancellor,  and  heads  about  the  same  time, 
for  uttering  in  St.  Mary's,  certain  doctrines, 

tending  to  the  heresy  of  Novatus,  and  prohi-  »w»w»w. ^ ^^y   — ^~  — ,     _ 

bited  m>m  preaching  again,  till  the  question  preached  before  the  university,  and,  in  the 
bad  been  thoroughly  investigated.  In  spite  opinion  of  those  who  felt  themselves  hurt  by 
however  of  this  admonition,  he  did  preach  my  censures,  inveighed  against  certain  vices 
again,  and  for  his  contempt  of  autnority,  with  too  great  asperity.  In  consequence  t 
totallv  independent  of  the  new' statute  of  was  convened  before  your  vice«chancellur  and 
Elizabeth,  was  committed  to  prison.  As  be-  the  heads.  Certain  articles  were  objected  to 
sides  the  heretical  opinions  advanced,  he  had  me,  but  there  was  not  an  accuser;  and,  when 
touched  upon  matters  ofstate,  the  question  was  I  persisted  in  it,  that  such  things  never  came 
thought  of  higher  consequence,  than  to  be  set-  |  into  my  mind,  much  less  that  I  had  proposed 
tied  m  the  committee,  and  in  February  he  was  •  them  to  the  people,  some  men  in  the  univer-* 
bound  in  a  recognizance  of  two  hundred  marks  I  sity  were  sent  for,  who  being  supposed  to  have 
to  answer  for  the  same,  when  called  upon ;  {  been  present  at  my  sermons,  were  compelled 
and  Booth  and  Shedley,  two  fellows  ot  the  i  to  relate  upon  oath  what  they  had  heard  me 
same  college,  were  bound  in  forty  pounds  a;  speak,and  to  leave  their  declaration  in  writing 
piece  for  ms  appearance.  Thus  released  '  signed  with  their  own  hands.  By  these  very 
from  the  committee  he  was  turned  over  to  the  declarations,  if  the  heads  had  acted  according 
chancellor,  to  an^iwer  for  these  dangerous  to  law,  I  must  have  been  acquitted :  for  some 
words,  by  whom  he  was  treated  with  great  of  these  hearers  freed  me  from  every  suspi- 
mildness :  and  it  does  not  appear,  that  his  cion,  others  heard  nothing  at  all,  others  he- 
ecclesiastical  doctrines  were  afterwards  exa-  sitated  much  in  giving  any  opinion.  It  was 
mined  by  the  committee.  His  conduct  how-  however  determined,  by  what  mode  of  argtH 
ever  gave  great  offence,  and  some  years  af\er  ment  the  heads  only  know,  that  I  should 
he  was,  oiplfehe  pretext  of  having  disobeyed  a  retract  propositions,  which  I  really  never 
college  statute,  deprived  of  his  fellowship,  taught,  though  some  persons  with  bad  ears 

S Register  of  the   commitment,  anno    1572.  dreamed  that  I  had  taught  them ;  and  this 

an.  27.    Johannes  Browning,  M.  A.  etsocius  condition  was  added,  tliat,  if  I   refused,  I 

coUegii  S.  Trinitatis  per  D.  vlcecancellarium  should  not  only  be  expelled  my  college  but 

de  assensu  prsBpositorum,  scil.  D.  D.  Pearne,  banished  from  the  univer<iil^."    After  some 

Hawford,  Kelke,  Mcy,  VVhitgyfte,  Chaderton,  observations  on  the  recantation  and  thedifB- 

Harvey,  Shepherd,  Goad,  Aidriche,  commit-  culty  of  pleasing  men,  who  would  prescribe 

titur  carceri  leTalbothe.    £o  quod  prohibitus  the  voice  and  -gesture,  with  which  it  should 

per  doctorem  Whitgif^,  dcputatum  D.  vice-  be  performed,  he  continues:  '' Let  it  suffice 

canceilarii,  ne  concionaretur,  quia  accusaba-  that  an  innocent  man  has  been  called  very 

tur  de    suspicione   corruptae    doctrinae   per  often  before  the  heads,  has  been  examined, 

ipsum  prolatsB,  ea  tamen  prohibitione  non  hasbeen  confined  to  his  rooms.    Permit  them 

obstante  concionatus  est.    Kegistr.  Academ.  not  to  cut  me  off  in  the  career  of  my  studies, 

Strype's  Life  of  Whitgift,  b.  i.  c.  8.]  to  deprive  me  of  my  livelihood,  to  take  away 

^         >    r*  c  ™y  character,  to  drive  me  into  banishmenty 

ijRowN  s  t.ASE.  especially  since  I  confine  myself  within  the 

In  the  same  year  1572,  Brown  was  con-  royal  laws,  which  I  have  subscribed  before 

vened  before  the  vice-chancellor  and  heads  the  vice-chancellor."  •  [Ap.  to  Strype's  Life 

for  two  sermons,  the  one  delivered  on  the  of  Parker,  buuc.]    This  application;  nowevcr 
VOL.XXIL  2  Z 


707}  34  GEORGE  III. 

did  not  meet  with  success :  he  complied  with 
the  terms  of  the  meeting,  and  in  the  Novem- 
liier  following  made  his  recantation.  [Ibid, 
iv.  18.] 

Brown's  Recantation. 

Whereas  I,  preaching  in  this  place  the 
Sunday  before  Christmas,  and  also  the  twenty- 
fiflh  of  January  last  past,  was  noted,  to  have 
preached  offeninvely,  speaking  as  well  aeainst 
the  manner  and  form  of  makmgand  ordering 
of  ministers  and  deacpns  in  tne  church  of 
England  now  established  and  allowed,  as  also 
against  such  priests  as  were  made  in  king 
Henry's  and  queen  Mary's  time,  saying,  that 
thev  were  not  to  be  admitted  into  the  ministry 
witnout  a  new  calling,  I  let  you  all  to  under- 
stand, that  I  never  meant  so.  For  I  do  here 
acknowledge,  ^nd  open];|^  protest,  that  the 
manner  and  form  of  ordering  of  ministers  and 
deacons  in  the  church  of  England  now  esta- 
bhshed  is  lawful  and  to  be  allowed.  Item, 
that  the  priests  madp  in  king  Henry's  ana 
queen  Mary's  time,  now  allowed  and  naving 
or  exercising  any  function  in  the  church,  are 
lawful  ministers  of  the  word  and  sacraments, 
without  any  new  ordering  otherwise  than  is 
prescribed  by  the  laws  of  this  realm." 

Milayne's  Case. 

The  troubles  to  which  every  man,  who  dis- 
sented in  those  days  from  the  ruling  powers, 
was  exposed,  did  not  deter  Milayne,  a  fellow 
of  Christrcollege,  from  declaring  his  religious 
opinions.  In  October,  1573,  he  publicly 
preached  at  St.  Mary's  doctrine  stigmatised 
as  erroneous,  was  convened  for  it  before  the 
vice-chancellor  and  heads,  acknowledged  the 
preaching  of  such  doctrine,  was  often  required 
to  confess  his  errors,  but  on  refusing  to 
comply  with  the  exhortations  of  the  meeting, 
and  calling,  on  the  contrary,  upon  it  to  receive 
liis  doctrine,  was  banished  from  the  university. 
This  is  the  account  given  by  the  vice-chan- 
cellor by  letter,  as  was  usual  in  those  days,  to 
the  chancellor;  in  which  he  states,  *Mhat 
among  other  things  Milayne  entered  adiscourse 
of  the  ordering  and  making  of  ministers, 
of  &sting,  of  saints  eves,  of  keeping  their  days 
festival,  avouching  these  conclusions :  1 .  That 
the  ordering  and  making  of  ministers,  now 
used  in  the  church  of  England,  is  an  horrible 
confusion,  and  contrary  to  the  word  of  God." 
S.  That  ignorant  ministers  were  no  ministers. 
3.  That  to  command  saints  eves,  as  of  the 
apostles,  the  virgin  Mary,  &c.  to  be  fiisted,  is 
ibhominable  idolatry.  4.  That  to  command 
the  same  ^ints  days  to  be  kept  and  observed 
fts  holy  day&C  is  abhominable  idolatry." 
[Strvpe's  life  of  Whitgift,  i.  8.] 

Tne  vice-chancellor  oesides  enclosed  a  brief 
ectract  of  Milayne's  sermons,  and  committed 
a  large  report  to  Mr.  Uowland,  the  bearer  of 
the  letter,  and  who  had  also  himself  endea- 
voured to  refute,  in  the  same  pulpit,  the 
grievous  ecrors  above  Mentioned.  As  it  is 
curious  to  see  on  what  points  the  heads  were 
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•0  mu(fh  ofiended,  and  what  were  the  subjects 
of  dispute  in  those  days  of  petended  reroni- 
ation,  the  report  is  here  subjoined. 

''  The  Contents  of  a  Sermon,  preached  at 
St.  Maries  in  Cambridsie,  by  one  Millayn, 
Fellow  of  Christ's- cmlcge :  sugainst  the 
ministrie  of  the  Church  of  England. 

^^  First,  That  ignorant  ministers  were  ii» 
nunisters,  because  they  were  not  chosen  bv 
God.  For  they  which  were  chosen  by  Goo, 
them  God  had  always  endued  with  under- 
standing sufficient.  But  in  those  were  found 
no  such  sufficiency.  Therefore  they  were  no 
ministers. 

^  Secondly,  That  other  ministers,  wbidi 
were  both  sufficient  to  answer  their  cbstge, 
and  also  ready  and  willing  to  take  «ipon  them 
the  charge  of  the  minisUy,  were  partly  re* 
jected  from  their  function  by  the  derrjr; 
pardy  not  called  therunto.  It  b  not  lawful 
to  admit  him  to  the  ministry  that  cannot 
preach.  And  therefore  there  is  invented  s 
new  ministry,  namely,  a  reading  ministry. 

«  Thirdly,  That  the  clergy  of  England  do 
not  only  not  advance  and  set  forwara  the  edi- 

ging  of  the  church ;  but  as  much  as  lyeth  in 
em  (and  this  point  he  did  exaggerate  mer- 
vaillously)  they  do  deface,  hiiuS,  and  pul 
down  the  same,  in  maintaining  both  ad- 
voultrye  and  idolatry.  Fii^t,  advoultrye  wsf 
divers  ways  boulstred,  contrary  to  God's  word^ 
by  the  pope's  law,  called  the  canon  law,  0^ 
suieringy  that  by  the  canon  law,  if  a  man  or 
woman  be  never  so  much  suspected  of  ad- 
voultry ,  i  f  the  party  bring  foi  th  twelve  to  swear, 
that  Utey  think  ne  hath  not  committed  that 
crime,  he  is  by  and  by  cleared ;  wherby  many 
advoultries  are  boulstred. 

^  A  minister,  not  being  rightly  called  by 
the  congregation,  b  no  minbter. 

^'  lie  that  i^  negligent,  and  maintameth 
officials,  is  no  minister:  and  so  ought  of  the 
people  to  be  accounted. 

"  Again,  They  maintain  idolatry  in  allow- 
ing and  defending  holydays  of  saints^  and 
fieisting  on  the  evens. 

"  Fourthly,  That  the  common  sort  of  the 
clergy,  which,  although  the^r  had  leamii^ 
were  either  negligent  m  teaching,  or  preaca- 
ing,  or   dissolute  in  their  lives,    were  no' 

Ereachers,  nor  ministers  before  God.  And  ffi 
e  persuaded  the  people  to  take  them;  umng 
also  an  earnest  and  effectual  reason  therefore^ 
viz.  That  they  could  show  no  proof  of  their 
preaching:  chalenging  any  of  them  out,  tp 
show  what  one  soul  they  had  wonby  theif 
preaching;  affirmin^j,  that  twelve  diligeoC 
men  woidd  do  more  good,  in  al  England,  than 
al  the  preachers  that  now  be. 

**  Fifthly,  That  our  calling  of  the  ministers 
was  not  lawful,  because  they  were  not  called 
to  any  ordinary  function,  nor  to  aav  certam 
place  of  the  ministry;  but  were  made  (as  be 
said  some  of  them  made  thb  excuse)  pastors 
of  England,  not  of  any  private  or  reitain 
place :  #hichy  he  said,  was  dean  jM^postiously 
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don:  and  that  rather  a  jmstor  of  England 
naieht  make  a  bishop  of  Lincoln,  than  the 
bisnop  of  Lincoln  might  make  a  minister  of 
England.    > 

**  The  prince  admitting  a  bishop,  called  him 
to  an  ordinary  (unction.  What,  said  I,  to  a 
function?  He  stood  very  much  upon  that 
pointy  to  persuade  the  people,  that  there  was 
no  minister  now ;  and  that  they  ought  to  look 
to  the  matter,  it  being  so  weighty,  and  their 


Upon  the  whole.  Smith  promised  to  e^cplain 
his  opinions  more  fully  in  another  latin 
sermon,  to  be  first  shown  to  and  approved  of 
by  the  vice-chancellor;  and  as  no  farther 
notice  is  taken  of  him,  it  is  to  be  presumed, 
that  his  discourse  gave  general  satisfaction. 
The  mode  of  conduct  pursued  in  this  case  evi- 
dently proves,  that,  so  far  from  not  specifying 
errors,  the  great  business  of  the  committee 
was  to  find  out  the  errors,  to  point  them  out 


«ouls  lying  upon  it"    [Ap.  to  Whitgift's  Life   to  an  ignorant  or  tenacious  preacher,  and  to 


P««cl6.] 


Smith's  Case. 


When  no  one  is  permitted  to  discuss  an 
important  subject,  the  peace  of  the  university 
is  said  to  be  well  preserved ;  and  this  kind  of 
peaee  seems  to  have  been  maintained  till  the 
year  1585,  when  the  act  of  parliament  for  the 
better  observance  of  the  Lord's  day  occasioned 
Bome  disputes  on  the  nature  of  the  sabbath, 
and  the  proprfety  of  keeping  sunday,  from 
«venine  to  evening,  accordmg  to  the  law  esta* 
bUshed  for  the  Jewish  sabbath  by  Moses. 
For  certain  opinions  maintained  in  a  latin 
sermon  on  this  subject  on  Ash-wednesday, 
John  Smith  a  master  of  arts  was  convened 
before  the  committee ;  and  in  its  presence  on 
February  ^l  subscribed  a  confession,  that  he 
had  declared  among  other  things  in  his  ser- 
mon, **  That  the  plays  at  Saturday  and  Sunday 
at  lught  were  breaches  of  the  Christian 
aabbaSh.  On  Sunday,  for  that  they  were  at 
it  before  the  sun  was  set ;  on  Saturday,  for 
«tisabling  their  bodies  for  the  sabbath  duties.^' 

On  the  !26th  he  appeared  again  before  the 
committee  assemblea  in  the  ereat  chamber* 
of  the  vice-chancellor  in  Queen's-coUeee, 
when  certain  questions  arising  from  his 
sermon  were  proposed;  in  some  of  which 
Smith  agreed  with,  in  others  differed  from, 
the  committee.  The  questions  proposed  were : 

1.  **  Whether  the  Christian  sabbath  is  to 
be  kept  Jure  divino  from  even  to  even?  Smith 
and  the  rest  answered  negatively. 

S.  **  Whether  the  time  of  the  Lord's  day  is 
to  be  continued  jure  dhino  by  the  space  of 
twenty-four  hours?"  Smith  answered  in  the 
affirmative ;  all  the  rest  negatively. 

3.  **  Whether  the  Chnstian  sabbath  is 
broken,  when  some  thins  is  done,  which  is 
not  necessaiy  or  religious  r'  Smith  answered 
a&matively ;  so  that '  necessary,'  be  not  too 
strictly  taken.  All  the  rest  negatively;  so 
that  those  actions  do  not  hinder  religion  or 
are  not  an  offence  to  the  brethren. 

4.  **  Whether  Christians  are  bound  so 
strictly  to  the  observation  of  the  Lord's  day 
in  respect  of  works,  as  the  Jews  to  the  obser- 
▼alion  of  the  sabbath  ?"  Smith  and  the  rest 
answered  negatively. 

*  The  words  of  the  registry,  are  in  Magn& 
Camerft ;  and  theie  is  not  the  least  appearance 
of  a  court  of  law  in  the  transaction.  The 
whole  was  clearly  done,  as  in  all  other  cased 
eftim  sort^  by  conferenee.— fWnd. 


be  satisfied  with  the  easiest -and  least  ignomi- 
nious mode  of  recantation.  fStrype's  Annals, 
iii.  vol,  1.  b.  c,  27.  A.  1585. J 

Chadwick's  Cask. 

About  two  years  after,  offence  seems  to 
have  been  jusUv  taken  at  a  sermon  preached 
at  St.  Mary's,  by  Charles  Cbadwick.  M.  A. 
Fellow  of  Emanuel  college,  in  which  much 
abusive  language  was  used  on  occasion  of  the 
non-residence  of  some  members  of  the  uni- 
versity, particularly  the  governors  of  colleges, 
whom  the  preacher  callea  murderers  of  many 
thousands.  For  this  sermon  he  appeared  on 
November  2, 1587,  before  the  vice-chancellor 
and  five  doctors,  Who  are  styled  jusiichrii  dO' 
mintf  regina,  and  entered  into  a  recognizance 
of  fifty  pounds  to  appear  in  person  or  by  his 
attorney,  before  the  vice-chancellor,  when- 
soever legjEilly  summoned,  to  answer  for  it, 
and  to  any  other  persons,  tHio  were  iqjured 
by  and  intended  to  prosecute  for  words  then 
and  there  uttered.  In  this  case  there  were 
prosecutors :  and  the  cause  was  of  a  different 
nature  firom  those*  that  were  brought  b}r  thf 
statute,  under  the  inspection  of  the  committee 
and  treated  therefore  differently?  it  was  a 
cause  of  libel  and  criminal  accusation,  and  a 
recantation  would  not  have  satisfied  the  per- 
sons injured ;  but,  from  an  imperfection  in 
the  register,  the  punishment  assigned  for  this 
offence  cannot  be  ascertained.  [Strype's 
AnnalSy  iii.  vol.  2,  b,  c.  13.  A.  1587.] 

Baubbidoe  and  Johnson, 

In  the  next  year  the  university  was  in  con- 
siderable degree  of  ferment,  occasioned  by 
the  sermons  of  Cuthbert  Bambridge,  and 
Francis  Johnson,  fellows  of  Christ  coUeee, 
against  the  episcopal  government  of  tnue 
church  of  England.  For  these  sermons  they 
appeared  before  the  vice-chancellor  and  heads 
on  January  23, 1588,  and  being  required  to 
answer  upon  oath  the  questions  proposed  to 
them,  and  refusing  to  comply  witn  this  requt- 

*  The  doctors  before  whom  he  appeared 
are  juttieiarii  domirut  rieginir.— There  were 
prosecutors.  He  was  bound  in  recognizance 
to  appear  before  the  vice-chancellor — he  was 
liable  to  prosecution  in  the  court  from  a  va- 
riety of  persons — he  might  appear  by  himself 
or  attorney,  as  in  a  criminal  case,  which  could 
not  be  done  where  opinions  only  were  to  b« 
discussed,  wai  a  retantation  to  he  propos«dv— - 
Frend. 
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sition,    were  committed  into  safe  custody.  |  reverence,  that  they  should  awake  firom  their 

Against  this  conduct  they  protested,  declaring  |  sleep,  meaning  the  townsmen,  if  vou  would 

at  the  same  time  their  readiness  to  appear  have  them  forsake  the  works  of  dariuiess,  and 

before  the  chancellor,  to  clear  themselves  of  that  Christ  Jesus  may  be  heard,  provide  that 

any  crimes  laid  to  their  charge,  or  to  receive  Christ  Jesus  may  speak  more   often  unto 

any  punishment    which   he  should  assign,  them."    Whether  the  answers  were  satisfac- 

Both  parties  wrote  to  the  chancellor  upon  tory  or  not,  from  the  distance  of  time  it  is 

this  occasion,  who,  in  reply  to  the  letter  of  not  easy  to  determine :  there  is  no  account  of 

the  heads,  intimated,  that  there  had  been  too  any  recantation  bein^  proposed  or  refused, 

great  severity  in  their  proceedings;  and  re-  Bambrid^e  was  tellow  of  the  college  in 

commended,  that  the  two  delinouents  "  should  1590 ;  but  Johnson,  who  seems  to  have  been 

not  be  dealt  rigorously  withal.**    The  heads  more  violent,  and  who  held  archbishops  and 

answered,  "  that  the^  dealt  with  tbem  in  bishops  to  be  anti-christian,  was  in  1593  a 

civil  and  courteous  wise,  with  offer  of  con-  prisoner  in  the  Clink.    FStrype's  Annals,  an. 

ference,  as  of  intent  to  persuade,  and  not  to  1588,  iii,  b.  2,  c.  xx,  and  Ap.  Ixs,  ixxi.] 

force  them  ;"   but  the  preachers,  taking  ad-  /|  -g  « r t's  Case 

vantage  of  the  chancellor's  expressions,  in-  I                             ^ 

sisted  upon  it,  that,  as  there  was  no  mention  '      The  proceedings  of  this  petty  inquisition 

of  answering  upon  oath,  he  was  clearly  of  seem  to  have  put  a  stop  for  some  years  to 

their  cpinion.    This  occasioned  another  letter  theological  controversy  in  Cambridge;  but  in 

from    the   heads,  to  learn    the  chancellor's  the  year  1595  a  dispute  arose,  which  occa- 

mind  concernine  the  oath  ;  and  he,  in  return,  sioned  no  small  degree  of  animosity  between 

told  them  plainly,  that  they  had  taken  a  very  the  heads  and  the  archbishop,  the  very  man 

hard  course  indeed  with  the  preachers  by  de-  who  had  been  the  chief  instrument  in  pro- 

taining  them  so  long  in  prison.     In  their  curing  them  the  means  oftyrannising  so  much 

next  letter,  the  vice-chancellor  and  heads  en-  in  matters  of  religion.    William  Baret,  fellow 

deavoured  to  vindicate  themselves,  acknow-  of  Caius  college,  in  the  term  after  £aster, 

ledging  "  it  so  to  have  been,  if  tliey  had  not  vented  in  a  Latin  sermon  at  St.  Mary's  several 

first  essayed  by  all  good  and  gentle  means  to  anti-calvinistical  doctrines,  and  treated  Calvin 

prevail  with  them  (the  preachers) ;"  but  as  and  the  other  heads  of  the  pretended  reform 

the  law  allowed  it,  and  *'  it  was  to  be  justified  much  in  the  same  manner  as  they  in  general 

by  the  word  of  God,  they  thought  they  were  treated  their  adversaries.    It  would  be  to  ht- 

bound,  as  in  convenience  and  equity  so  in  tie  purpose  to  enter  into  the  merits  of  this 

discretion  and  duty,  thus  to  proceed.'^    Some  question  at  a  time,  when,  after  many  changes 

reflections  were  thrown  out  against  the  disci-  of  opinion  on  the  meaning  of  the  articles  of 

jlinarian  partjr;  and  they  urged,  that  "they  the  church  of  England,  it  seems  to  be  doubled, 

found  by  experience  of  this  one  dealing,  that  whether  they  were  intended  to  have  any 

the  same  had  done  no  little  good  in  the  uni-  meaning  at  all.    [See  Paley's  account  of  sub- 

versity ;  for  that  since  that  time,  some  stirring  scription  to  the  Articles,  in  his  Moral  Phiio- 

tongues   had  been  very  quiet,  who    before  sophy.]    The  nature  of  the  proceedings  of 

spared    neither   state   nor    persons    of  the  the  vice-chancellor  and  heads  acting  under  a 

freatest  honour  and  merit,  living  nor  dead.''  particular  statute  is  the  chief  pomt  under 
^  'his  letter  was  subscribed  by  the  vice-chan-  considemtion,  and  much  light  is  thrown  upon 
cellor  and  four  heads ;  but  two  protested  the  subject  by  their  conduct  in  this  trans- 
open  ly,  and  one  privately,  against  tneir  pro-  :  action.  [Slrypc's  Life  of  Whitgift,  iv.  14.] 
ceedings.  |  The  vice-chancellor  first  confened  with  the 
The  cause  being  now  before  the  chancellor,  offending  preacher,  to  bring  him  to  see  his 
the  opinion  of  the  civilians  was  taken,  for  his  j  errors.  Not  being  convinced  by  the  areu* 
information,  who  determined,  that  "  the  par-  '  ments  of  the  vice  chancellor,  he  was  caUed 
ties  here  were  bound  by  law  to  answer  upon  before  a  meeting  of  the  heads  in  the  con- 
their  oath ;"  and  it  appears  that  the  preacners  sistory,  in  which  were  present,  at  three  se- 
did  in  consequence  give  an  account  of  their  veral  long  meetings,  the  vice-chancellor's  de- 
sermons  upon  oath,  and  answers  to  the  pas-  puty,  and  ei^ht  of  tlie  heads.  At  these  con- 
sages  declared  exceptionable  ih  them.  It  ferenccs,  as  they  are  termed,  "  he  was  labour^ 
would  be  tedious- to  transcribe  the  whole  of  ed  with  to  be  won  from  his  errors,  and  to 
this  controversv,  as  happily  in  the  present  make  a  quiet  end  by  voluntary  public  satis- 
days  it  is  considered  of  little  importance :  but  fkction.''  He  persisted  however  in  mamtain- 
the  fifth  article  against  Bambridge,  which  ing  his  opinions,  and  was  consequently  or* 
probably  gave  the  greatest  offence  to  his  dered  to  revoke  his  errors,  in  the  manner 
judges,  deserves,  for  the  sake  of  showine  the  prescribed  to  him  by  the  vice-chancellor  and 
spirit  of  the  times,  to  be  here  inserted.  It  the  major  part  of  the  heads.  To  this  there 
runs  thus :  5. "  It'you  mind  indeed  to  awake. —  was  some  demur  firom  the  preacher,  who  re- 
As  though  he  had  irreverently  reflected  upon  quested,  that  his  recantation  might  be  made 
the  sleepiness  of  the  doctors  at  sermons."  In  in  the  regent  house,  and  not  at  St.  Mary's. 
reply  to  which  he  says,  *'  To  the  fifth  I  an-  This  request  was  not  granted,  and  he  read  at 
swer  I  said  thus,  directing  my  speech  to  the  St.  Mary's  the  recantation  deHvered  to  him  in 
poctors:  If  you  desire  indeed,  I  speak  it  with  j  writing  by  Uie  vice-chancellor;  but  in  such  a 
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manner  as  to  give  great  offence,  and  to  pro- 
voke many  members  of  the  university  to 
testify  in  writing  their  indignation  at  hi$ 
conduct. 

The  form  of  recantation  delivered  to  him 
proves,  tliat  though  tliere  was  little  liberty  of 
conscience  in  the  reign  of  Elizabeth,  yet  no 
one  could  be  called  unon,  even  in  these  into- 
lerant days,  to  recant,  without  the  specifica- 
tion of  a  single  error.  The  recantation  was 
drawn  up  in  Ditin,  to  the  following  effect : 

^  In  a  sermon  delivered  by  me  not  lone 
ago,  most  accomplished  men,  in  the  church 
oi  the  university,  many  things  fell  from  me 
both  falsely  and  rashly  asserted,  by  if^ich  I 
understand  that  the  minds  of  many  persons 
have  been  exasperated.  For  the  satisfaction 
therefore  of  the  university  and  of  truth, 
which  I  have  publicly  injured,  by  this  public 
confession  1  review  and  revoke  my  errors. 

**  1st.  I  said,  that  no  one  in  this  weak  world 
was  endued  with  so  much  confidence  or  cer- 
tainty of  faith,  unless,  as  I  afterwards  ex- 
plained myself,  by  revelation,  that  he  could 
DC  sure  of  his  own  safety.  Now  however  I 
profess  before  God,  and  acknowledge  con- 
scientiously, that  the  justified  by  faitTi  have 
peace  towards  Cod,  that  is,  reconciliation 
with  God,  and  by  faith  stand  with  grace  in 
him.  They  ought  therefore  to  be  sure  of  and 
•ccure  in  their  safety  with  the  certainty  of 
faith  itself. 

<*  «dly.  I  asserted,  that  the  faith  of  Peter 
«  could  not,  but  the  faith  of  others  might  fail ; 
because,  as  I  then  said,  the  Lord  did  not  pray 
for, the  faith  of  every  one.  Now,  however, 
bemg  taught  by  a  better  mind  and  sounder 
judgment,  by  the  words  of  Christ  himself, 
Jolm  xvii,  20.  I  do  not  pray  only  for  these, 
that  is,  the  apostles ;  but  for  those  who,  by 
their  preaching,  shall  believe  on  me ;  I  ac- 
knowledge, that  Christ  prayed  for  the  faith 
of  every  one ;  and  that,  by  the  efficacy  of  this 
prayer  of  Christ,  each  true  believer  is  so  sup- 
ported, that  his  faith  can  never  fail 

**^  Srdly.  In  that  I  said,  that  final  perseve- 
rance was  a  proud  security  concerning  a  fu- 
ture event,  a  thing  in  its  nature  contingent, 
of  which,  kind  is  the  perseverance  of  every 
man,  yet  I  did  not  call  it  only  proud,  but  most 
impious :  I  now  ingenuously  confess,  that  the 
true  and  justifying  faith,  by  which  tlje  faith- 
ful are  most  closely  united  with  Christ,  is  so 
fixed  and  so  secure  from  futurity,  that  it  can 
never  be  rooted  out  of  the  minds  of  the  faith- 
ful by  any  temptations  of  the  flesh,  the  world, 
or  the  devil  himself.  So  that  he,  who  has  it 
once,  will  always  have  it;  for  by  the  benefit 
of  this  justifying  faith  Christ  dwells  in  us,  and 
we  in  Christ.  Therefore  it  cannot  do  other- 
wise than  increase,  since  Christ  increases 
daily  in  us ;  and  it  must  persevere  to  the  end, 
«ince  God  bestows  constancy. 

"  4th]y.  I  affirmed,  that  in  faith  there 
was  no  distinction  except  in  believers.  In 
^is  I:confess  my  error ;  for  I  freely  acknow- 
h^$%  .that  temporary  faith,   which  by  the 


I  testimony  of  Bernard  is  feigned,  because  it  is 
temporary,  is  distinguished,  not  by  measure 
and  decrees,  but  by  the  thing  itself,  and 
differs  from  that  saving  faith  by  which  sin- 
ners laying  hold  of  Christ  are  justified  before 
God  to  all  eternity.  .Besides,  I  add,  that 
James  makes  mention  of  dead  faith;  and 
Paul  speaks  of  the  love  of  him  who  worketh. 

"  5th ly.  I  subjoined,  that  the  forgiveness 
of  sins  is  an  article  of  faith,  but  not  special, 
not  of  this  man  or  that  man;  that  is,  as  I 
explained,  that  a  truly  faithful  man  neither 
can  nor  ought  to  believe  that  his  pwn  sins 
are  forgiven.  But  now  I  think  otherwise, 
and  ingenuously  contess,  that  every  tnily 
faithful  person  by  this  article  of  faith,  I  he^ 
iieve  in  the  forgiveness  of  sins,  is  bound  to  be- 
lieve certamly,  that  his  own  sins  are  gra- 
ciously forgiven.  Yet  it  does  not  follow  from 
hence,  that  this  petition  in  the  Lord's  prayer, 
¥orgive  us  our  sms^  is  superfluous  ;  for  m  that 
petition  wc  pray  both  for  the  gif%  and  the  in- 
crease of  faith. 

"  ethly.  These  words  fell  from  me  in  my 
sermon :  As  to  those  who  are  not  saved,  I 
most  firmly  believe,  and  in  contradiction  to 
C'alvin,  Peter  Martyr,  and  others,  ingenuously 
profess,  that  I  do  thus  believe,  that  sin  is  the 
true,  proper,  and  primary  cause  of  reproba- 
tion. But  now  bcin^  better  taught  I  say,  that 
the  reprobation  of  the  impious  is  from  eter- 
nity, and  that  the  opinion  of  Austin  is  the 
true  one,  namely.  If  sin  were  the  cause  of 
reprobation,  then  no  one  would  be  chosen, 
since  God  foreknows  that  all  are  contami- 
nated :  and,  to  speak  ingenuously,  I  do  not 
think  and  believe  otherwise  of  the  doctrine 
of  election  and  reprobation,  than  the  English 
church  believes,  and  teaches  in  its  articles  of 
faith,  in  the  article  of  predestination  to  this 
purpose,  "  Predestination  to  life  is  that  eter- 
nal pur)K>sc  of  God,  by  which,  before  the 
foundations  of  the  world  were  laid,  he  decreed 
assuredly  in  his  own  counsel,  hidden  indeed 
to  us,  to  free  from  sin  and  perdition  those 
^whom  he  chose  in  Christ  out  of  the  human 
race,  and  to  bring  them  as  vessels  made  for 
honour  through  Christ  to  eternal  safety. 
Whence  they  who  arc  endowed  with  so  ex- 
cellent a  gift  of  God,  by  his  spirit  working  in 
due  time,  are  called  according  to  his  purpose* 
obe^  the  call  through  grace,  are  iustified,  are 
graciously  adopted  as  sons  of  God,  are  formed 
into  the  image  of  his  only  begotten  Jesus 
Christ;  being  conformable  in  good  works, 
walk  holily ;  and,  lastly,  by  the  mercy  of  God, 
attain  to  eternal  safety,  &cc." 

''  Lastly.  Against  .Tohn  C^alvin,  a  man  of 
the  CTeatest  merit  in  the  church  of  Christ,  I 
rashly  uttered  these  words :  That  he  dared  to 
exalt  him.self  above  the  truly  highest  and 
Almighty  Son  of  the  Highest  and  Almiehty 
God.  By  which  words  1  confess  that  I  have 
greatly  injured  this  very  learned  and  truly 
pious  man ;  and  I  beseech  you,  in  the  most 
humble  manner,  to  forgive  so  rash  an  expres- 
sion.— Besides^  X  inveighed  very  bitterly  ia 
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«ome  things  against  Peter  Martyr,  Theodore 
Bm,  Jeremy  Zanchy,  Francis  Junius,  and 
others  of  the  same  religion,  luminaries  and 
ornaments  of  our  church,  calling  them  by  the 
odious  name  of  Calvinists,  and  blackening 
their  characters  with  other  ignominious  words. 
Kowy  as  our  church  deservedly  holds  these 
Bien  in  reverence,  it  was  not  right  in  me  to 
hurt  their  fame,  lessen  in  any  manner  their 
reputation,  or  to  discourage  our  own  people 
from  reading  their  very  learned  composi- 
tions. 

**  I  repent  therefore  and  am  sorry  for  the 
▼exy  heinous  ofience  which  I  have  publicly 
given  to  this  most  celebrated  university,  the 
temple  of  true  religion,  the  tabernacle  of  piety ; 
and  I  promise,  wX  by  the  assbtance  ot  God 
I  will  never  offend  in  like  manner  for  the 
liiture.  I  most  earnestly  beseech  you  also, 
most  accomplished  men,  and  all  others  whom 
by  the  preceding  articles,  or  by  any  other 
part  of  my  sermon,  I  have  offended,  that 
this  proof  of  repentance  ye  will  kindly  foigive 
me.**  [Strype's  lifeof  WhitgiA,  App.  p.  185.] 

So  strong  a  dose  was  not  relished  by  the 
|>toitent;  and  as  there  were  many  things  in 
It,  either  capable  of  dispute,  or  clearly  not 
within  the  letter  and  meaning  of  the  statute, 
he  had  good  grounds  for  complaining  to  the 
4rchbishop  on  the  conduct  of  the  heads  and 
tome  members  of  St.  John's  coUc^,  who  at 
that  time  had  been  extremely  active  in  cir- 
culating a  libellous  account  of  his  sermon. 
This  libel  he  sent  to  the  archbishop,  with  his 
own  remarks  on  each  article :  it  ran  in  the 
Ibllowing  words : 

A  Copy  of  Mr.  Barret's  Propositions,  which 
he  held  at  S.  Maries  in  Cambridge.    As 

fiven  out  and  dispersed  by  some  of  S. 
ohn's  College. 

I.  A  ntn  may  fil  out  of 
the  Aivov  of  God,  aod  in 
»ffda ;  yea»  qmte  oat  of  the 
auic  of  graea^  bdng  is. 


I  kave  not  oac«  aauMd '  Joa- 
tifying  ftiith*  in  al  my  lermon. 

I  spake  of  llie  ordinary  cer- 
tainty, wboraby  a  man  oa^t 
not  to  be  aeenrc;  and  of  none 
other,  as  It  appcan  in  my  itr- 
mon. 


I  laid  not  10 ;  but  only» 
that  S.  Pan!  had  a  revelation. 


T  dM  not  my  it  was  tbe 
'  highmt/  bot  only  tba  flrat 
Moving  canw. 

r  nid  not  soji  bot  that  it  WIS 
*  incomidrrate  dldnm.' 


T  said  he  blasphemed  in 
aayinr,  Onr  Savioar  airooat 
diS|Mred ;  and  yet  we  onglit 
t6 


If  I  said  any  anch  thing,  I 
anbmitrayseirwIIUnglytD  any 
Ihrt  yov  gnmi 


II.  A  man  may  ^tterfjr  and 
Anally  losejuattfyiog  tufh* 

III.  A  man  cannot  be  sore 
of  bis  salTation  in  lUs  world : 
yea.  it  is  high  prasnmptiaii  to 
think  hemai  be. 

rv.  Bemifwlonorsinlutfae 
creed  is  general,  not  particn* 
lar. 

TT.  If  S.  Panl  was  snre  o' 
his  salvation,  it  wm  by  reve- 
lation. 

VI.  Sm  wes  the  true,  piXM 
per,  and  highest  cauas  of  i^ 
probation. 

VI I.  Beca  blasphemed.who 
said, '  Dounm  ftdei  a  dono 
pcrseveraatte  separtii  non 
potest.' 

VIU.  Calvin  blvphemed 
most  horribly,  who  eald, 
Christ  in  his  agony  almost 
despaired  of  Us  salvalioa; 
and  yet  a  man  eboold  not 

IX.  Calvin,  Beu#  Lnthert 
P.  Mnrtvr,  and  Joidus,  were 
MMgnidm;  UKlbinsnnitod 


shal  think  meet  to 

me ;  bot.  In  tnith,  I  said  not     wailed  tbe  iniqirity   of  onr 

one  word  to  that  pnrponu  time,  tliat  we  shonhi  be  a» 

misled  by  anch  yonng  tiniii 

tn.* 

The  archbishop  now  took  up  the  cause, 
and,  expressing  his  anger,  at  the  precipitate 
conduct  of  the  heads,  put  a  stop  for  a  time 
to  farther  proceedings ;  for  it  was  their  inten« 
tion,  that  the  delinquent  should  make  another 
recantation,  and  perform  it  in  a  more  decent 
and  humble  manner.  The  aochbishop  teUs 
them  in  his  letter,  that  his  reasons  tor  dis- 
liking their  manner  of  proceeding  against 
Baret  were  these : 

1.  **Jhe  hasty  and  rash  proceeding  against 
him ;  not  giving  unto  bim  liberty  to  confer 
with  others,  nor  time  to  consider  of  those 
points  wherewith  he  was  charged ;  a  peremp- 
toriness  not  used  by  the  Papists,  nor  in  any 
well-governed  church  of  Protestants ;  and,  in- 
deed, a  rash  and  untolerable  consistorian-like 
kind  of  proceeding. 

S.  **  In  that  they  knowing  his  care  to  have 
these  new  occasions  of  contention  appeased^ 
and  to  that  end  writing  his  advice  therein  to 
the  vice-chancellor,  to  be  imparted  to  th« 
rest  of  the  heads;  knowing  also,  or  at  least 
ought  to  know,  that,  in  matters  of  religion^ 
it  had  pleased  her  majesty  to  commit  the  spe* 
cial  care  to  him  (that  university  also  being 
within  his  peculiar  charge,  in  respect  to  the 
vacancy  of  the  bishopric  of  Ely);  yet  they 
would  not  vouchsafe  to  make  him  acquainted 
therewith,  as  in  duty  they  ou^ht  to  have 
don;  which,  therefore,  the  archbishop  added, 
he  coidd  not  take  in  good  part,  neither  yet 
suffer. 

3.  ^*  For  that  they  had  proceeded  in  matters 
wherin  they  had  no  authority ;  no^  not  by  the 
statute  by  them  alleged;  these  points  beii^ 
not  within  the  letter  or  meanings  thereof,  af 
though  they  had  suffered,  and  daily  did  suffer, 
both.m  their  colleges,  and  in  other  places  in 
town,  men  to  offend  against  the  very  letter  of 
that  statute,  without  reproof. 

4.  "  For  that,  in  some  points  of  his  retrac- 
tation, they  had  made  him  to  affirm  that  which 
was  contrary  to  the  doctrin  holden  and  ex- 
pressed bv  many  sound  and  learned  divines 
m  the  church  of  England,  and  in  other 
churches  likewise^  men  of  best  account,  and 
that  which,  for  his  own  part,  he  thought  to 
be  false,  and  contrary  to  the  scriptures ;  for 
the  scriptures  were  plain,  that  God,  by  his 
absolute  wiU,  did  not  nate  and  reject  any  man, 
without  an  eve  to  his  sin.  There  might  be 
impiety  in  believing  the  one,  there  could  be 
none  in  believing;  the  other;  neither  was  it  con- 
trary to  any  article  of  religion  established  by 
authoritv  in  this  church  of  England,  but  rather 
agreeable  thereunto. 

''  Likewise  to  affirm,  neminem  dehere  eue 
securum  de  salute^  to  what  article  of  religioo 
established  in  this  church  it  was  contrary,  he 

*  Appendix  toStrypc'sLifeofWhitgift,'P. 
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99m  not,  seeing  security  was  never  taken  in 
good  part ;  neither  did  tne  scripture  so  use  it: 
and  what  impiety  was  it  to  affirm,  that  a  man 
ought  be  ctftut  de  uilwte^  but  not  seeurut  f 

**  To  say  also,  that  eredentium  fides,  or  elec^ 
torum  fides,  potest  deficere  tolaUter  sed  non 
finaUter  he  asked  again^  aeainst  what  article 
of  religion  established  in  this  church  was  it? 
That  it  was  a  matter  disputable,  and  wherein 
learned  men  did,  and  might  dissent^  without 
impiety. 

**  In  fide  nuUam  esse  distinctionem,  std  in 
eredentibuM,  he  took  to  be  an  error ;  but  yet 
without  the  compass  of  their  authority,  hav- 
ing no  article  directly  against  it ;  and  an  error 
oithat nature,  that  might  be  solved  by  dis- 
tinction, worthy  of  reprehension,  not  of  recan- 
tation, for  tmy  thing  lie  |_the  archbishop] 
could  yet  understand. 

**  Kemisiumem  peccatorum  esse  articuium 
fidei,  sed  non  speeialem,  nee  kujus,  nee  uiiius,*^ 
was  likewise  untrue ;  and  that  if  he  had  in 
that  maner  and  sort  affirmed  it,  he  showed 
therein  his  ignorance;  wherein  he  should 
have  been  better  instructed,  and  in  more 
christian  maner. 

^'To  traduce  Calvin,  and  other  learned 
men,  in  pulpits,  he  could  by  no  means  like : 
neither  did  he  allow  the  same  towards  Au- 
gustin,  Jerome,  and  other  learned  fathers, 
which  nevertheless,  had  oflen  and  many  times 
been  abused  in  the  universitv  without  con- 
trowle;  and  yet  if  a  man  would  have  an  occa^ 
sion  to  controwle  Calvin  for  his  bad  and  un- 
christian censure  of  K.  Henry  8tli  or  him 
and  others,  in  that  peremptory  and  false  re- 
proof of  this  church  of  England,  in  divers 
fK>ints,  and  likewise  in  some  other  singulari- 
ties, he  knew  no  article  of  religion  against  it; 
much  less  did  he  know  any  cause  why  men 
should  be  so  violently  dealt  withal  for  it,  or 
teitned  unjgodly,  popish,  impudent ;  for  the 
doctrin  or  the  church  of  England  did  in  no 
respect  depend  upon  them. 

^The  nremisses  considered,  he  thought 
they  had  aealt  in  matters  not  pertaining  to 
that  jurisdiction ;  and,  if  it  remained  doubtful 
which  of  these  points  were  contrary  to  the 
doctrin  professed  in  the  church  of  England, 
and  which  not,  he  hoped  they  would  not  take 
upon  them  to  determme  thereof 

In  the  end,  thus  the  archbishop  concluded : 
**  That  if  they  meant  not  to  use  him  in  these 
cascsas  a  friend,  he  must  use  them  according  to 
his  place,  and  acording  to  the  authority  which 
€roo  and  her  majesty  had  committed  unto 
him ;  and  that  if  they  had  used  these  matters 
according  to  his  directions,  and  as  in  eood 
discretion  they  ought  to  have  done,  Cam- 
Inidge  had  been  as  free  from  these  controver- 
sies as  other  places  were ;  whereas  now  they 
were  oflenshre  to  their  friends,  and  a  rejoicine 
both  to  the  common  enemy,  the  papists,  and 
to  their  private  ill-willers/'* 
The  heads,  however,  having  once  com- 
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mttted  themselves,  found  it  no  easy  matter  ta 
draw  back ;  and  letters  and  messages  passed 
and  repassed  between  these  theologues  and 
their  cnief.  By  way  of  screening  themselves 
from  the  power  of  Lambeth,  they  apply  to 
their  chancellor,  lord  Burleigh,  and  pretend 
that  they  had  done  nothing  which  their  sta- 
tutes did  not  allow.  Upon  this  point  the 
archbishop  observes  in  one  of  his  letters,' 
*'  that  for  hb  part  he  never  thought  to  iiw 
fringe  any  privilege  of  the  university,  bu| 
had  studied  more  in  defence  thereof  than  any 
there  remaining;  that  the  statute,  which  the^r 
then  alleged,  luid  been  procured  by  his  means 
to  his  lordship^  and  therefore  he  had  good 
cause  to  know  the  meaning  thereof:  thai  ut 
this  cause  he  had  only  dealt  with  them  by; 
persuasion  and  advice,  in  respectof  the  peace 
of  the  church,  and  for  the  avdiding  of  new 
controversies,  but  that  they  had  not  regarded 
him  therein/' 

This  language  brought  the  heads  to  some 
humility;  and,  incompliance  with  their  eban* 
cellor's  order,  they  submissivelv  petitbned 
the  archbishop,  that  some  mode  mtgbt  be 
devised  to  prevent  such  men  as  Baret  fhim 
spreading  their  dreadful  errors.  Thusihet 
cause  fell  into  the  archbishop's  hands :  Bai«t 
was  twice  examined  by  him ;  the  sentiments 
of  the  most  learned  men  of  the  times  were* 
taken,  another  recantation  was  drawn,  ta 
which,  with  some  difficulty,  his  assent  was 
obtained,  and  this  mighty  dispute  was  hushed 
up  in  as  easy  a  manner  as  was  consistent  witb 
the  dignity  of  the  contending  parties.  The 
new  recantation  was  in  latin,  and  to  the  fol- 
lowing effect : 

**  Reverend  fathers,  and  dear  brethren,  in 
my  sermon  ad  Clerum,  preached  some  time 
since  before  you,  I  asserted*  some  things, 
which  gave  much  offence  to  the  ears  and 
minds  of  many,  and  ^t  deservedly;  for  I 
said  confidently,  and  stifly  maintained.  First. 
That  a  temporary  and  unfruitful  faith  is  al 
one  with  a  true  and  saving  faith ;  and  that 
there  is  no  difference  or  distinction  in  fiuth» 
Secondly,  That  it  is  given  to  none  certainly 
to  know  bv  a  certainty  of  faith  that  he  is 
elected.  Thirdly,  That  none  can  in  this  frail 
world  be  certain  of  his  salvation  by  a  cer- 
tainty of  faith.  Fourthly,  That  remission  of 
sins  is  an  article  of  faith,  but  not  special 
of  this  or  that  person.  Fifthly,  That  Peter's 
faith  onely  could  not  fail.  Sixthly,  That 
Christ  prayed  for  Peter's  faith  onely,  that  it 
shoidd  nut  fail.  Sevanthly,  That  David  knew 
not  that  he  could  not  fal  away.  Eighthly, 
That  the  gift  of  perseverance  is  a  future  con- 


nuously,  and  from  my  heart,  revoke,  con- 
demn, and  detest  these  assertions^  as  being 
contrary  to  the  sacred  scriptures,,  and  the  or- 
thodox faith,  lawfully  approved  in  the  churck 
of  England.  And  I  do  solemnW  promise, 
that  hereafter  I  will  never  profess  theui,  or  de- 
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fend  theiDy  nor  thinlc  otherwise  of  religion  than 
now  the  church  of  England  thinketh,  which 
I  do  believe  to  be  the  true  church  of  (  hrist; 
and  I  am  sory  I  spake  so  reproachfulJy  of  tho«c 
chief  men  Martyr,  Calvin,  Beza,  Zanchy, 
whom,  I  confess,  have  deserved  excellently 
wel  of  the  church  of  Christ."* 

This  business  seems  to  have  been  brought 
to  an  end,  after  much  conference  and  persua- 
sion with  Baret,  according  to  the  wishes  of 
the  archbishop,  about  the  middle  of  January ; 
and  a  recapitulation  of  the  whole  was  drawn 
up  by  the  prelate,  in  these  words : 

I.  "  Baret  preached  a  sermon  at  Cambridge 
ad  cUrum;  wherein  divers  unsound  points 
of  divinity  were  uttered,  to  the- offence  of 
many. 

II.  "  Baret  therefore  was  convented  before 
the  vice-chancellor  and  heads,  and  enjoyned 
to  recant. 

III.  ^  Baret  did  read  a  recantation  pre- 
scribed unto  him,  but  not  in  such  a  sort  as 
satisfied  most  of  the  hearers. 

IV.  **  Baret  thereupon  was  convented 
again,  and  threatncd  to  be  expelled  tae  uni- 
versity. 

V.  "  Baret  hereupon  complaiueth  to  me; 
and  I  writ  down  to  the  vice-chancellor,  6cc. 
to  desire  them  to  stay  further  proceedings 
against  him,  until  such  time  as  I  might  un- 
derstand the  causes  of  their  proceeding,  being 
matters  of  divinity :  and  the  rather,  because  F 
found  some  errors  in  that  recantation,  which 
they  had  caused  him  to  pronounce ;  which 
errors  also  were  afterward  confessed  by  some 
of  tlieni,  and  were  manifest. 

VI.  **  Hereupon  they  writ  to  my  lord  trea- 
surer, their  chancellor,  and  complained  griev- 
ously of  Baret;  and  desired,  that,  by  his 
authority,  they  might  procede  to  the  punish- 
ing of  him. 

VII.  "  My  lord  answered,  that  he  would 
confer  with  me,  and  refer  the  matter  to  my 
bearing. 

VI [I.  «  But  that  being  misliked  by  the 
fwciy  that  was  sent  about  the  business,  as  be- 
mg  supposed  to  he  repuj^nant  to  their  privi- 
leges. It  pleased  his  lordsnip  to  write  his  letter 
to  the  vice-chancellor  and  others,  to  procede 
against  Baret. 

IX.  "  Which  when  I  underst  jikI,  I  writ  to 
his  lordship,  and  desired  him  to  cause  stay  to 
be  made  from  further  procediug  in  this  cause, 
until  better  consideration  were  had  thereof; 
some  of  the  things  called  in  question  being 
deep  points  of  divinity,  and  wherein  great 
learned  men  did  vary  in  opinion. 

X.  '<  His  lordship  accoruiagly  did  cause  stay 
to  be  made. 

XI.  "  Then  I  desired  of  the  vice-chancellor, 
that  some  might  be  sent  unto  uie,  instructed 
in  these  causes ;  and  that  Baret  inicht  come 
up  likewise ;  to  the  end  I  might  the  better 
end  the  controversies.  Al  wuich  was  per- 
formed. 
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XII.  "  The  dean  of  Ely,  and  Mr.  Dr.  Whi- 
taker  came  unto  roe,  and  so  did  Baret.  1 
found  that  Baret  had  erred  in  divers  points. 
I  delivered  mine  opinion  of  the  propositions 
brought  unto  me  by  Dr.  Whitaker ;  wherein 
some  few  being  added,  I  agreed  fully  with 
them,  and  they  with  me 

*'  And  I  know  them  to  be  sound  doctrines, 
and  unitbrmely  professed  in  this  church  of  Eng- 
land, and  agreeable  to  the  articles  of  religion 
established  by  authority.  And  therefore  I 
thought  it  meet  that  Baret  shouki  in  more 
humble  sort  confess  his  ienorance  and  error  i- 
— and  that  none  should  be  suffered  to  teach 
any  contrary  doctrin  to  the  foresaid  proposi- 
tions agreed  upon. 

''  And  this  is  the  sum  of  al  this  action. 
And  if  this  agreement  be  not  maintained, 
further  contentions  will  grow,  to  the  ani- 
mating the  common  adversaries,  the  papist$ : 
by  whose  practice  Baret  and  others  are  set  on; 
some  of  his  opinions  being  indeed  popish." 

Baro's  Case. 

The  points  which  Baret  had  discussed  in 
his  sermon,  are  of  too  intricate  a  nature  to  be 
easily  settled,  even  by  laborious  students ;  and 
the  archbishop,  aware,  perhaps,  of  the  difficul- 
ties attending  the  controversy,  and  willing  to 
retain  his  own  authority,  and  preserve  what  is 
called  the  peace  of  the  church,  drew  up  nine 
articles,  wnich,  being  sanctioned  farther  by 
the  authority  of  the  archbishop  of  York,  on 
the  *-iOth  of  November,  1595,  were  sent  to  the 
heads,  with  strict  injunctions,  that  for  the 
sake  of  peace  and  quietness,  no  scholar  sliouid 
depart  from  them  in  his  public  exercises. 
With  whatever  good  intentions  these  articles 
were  framed,  a  considerable  body  in  the  uni- 
versity was  displeased  with  them,  as  was  tlie 
queen  herself,  with  the  exercise  of  an  act  of 
power,  infringing  upon  the  rights  of  the  head 
of  tlie  church.  In  despite  of  these  injunc- 
tions, Baro,  the  Margaret  professor,  preached 
on  the  12th  of  January  following,  on  the  dis- 
puted topics,  and,  in  consequence  of  the  opi- 
nions maintained  in  his  sermon,  was,  on  tne 
17  th  of  the  same  month,  convened  before  the 
vice-chancellor  and  heads.  At  this  meetinz 
the  vice-chancellor  declared,  that  severu 
bachelors  in  divinity  had  complained  of  the 
.sermon,  and  of  the  preacher's  disobedience  to 
the  mandate  lately  sent  round  to  every  college, 
lo  put  a  stop  to  farther  disputation.  A  long 
conversation  then  took  place  between  the 
professor  and  the  heads,  on  the  subject  of  the 
complaint ;  and,  in  the  conclusion,  the  vice- 
chancellor  tells  him :  ''  It  is  true,  I  perceive, 
that,  in  ^'our  sermon,  you  abstained  very  cau- 
tiously from  the  words  and  phrases  expressed 
in  the  articles;  but  whether  you  delivered 
any  doctrine  contrary  to  these  articles,  must 
be  a  matter  of  farther  discussion.  And  so  the 
meeting  broke  up.'' 

There  were  two  other  meetings  on  this  sul^ 

•  Life  of  Whitgift,  468. 
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ject,  on  th«  21st  an^  391^.  On  the  latter 
day,  the  preacher,  who  had  been  advised  by 
his  IsMryers  not  to  give  up  a  copy  of  his  ser- 
mon, was  peremptorily  oraered  to  do  it.  With 
this  order  ne  com  plied  on  the  next  day,  when 
^e  vice-chsmcellor,  by  virtue  of  his  authority, 
ordered  him  to  "  abstain  from  these  contro- 
versies, propositions,  and  articles,  as  well  in 
his  lectures,  sermons,  and  determinations,  as 
in  his  disputations,  and  other  his  exercises." 
The  heads  now  found  it  difiicult  how  to  pro- 
ceed ;  they  might  commit  themselves  again^ 
M  they  had  done  in  Baret's  case ;  and  they 
were  unwilling  to  go  to  extremities,  until 
they  had  heard  the  opinion  of  the  higher 
powers.  In  the  mean  time  Baro  was  not  idle, 
but  wrote  to  the  archbishop  and  the  chan- 
cellor; and  the  latter,  in  verv  strong  lan- 
guage, expressed  his  disapprobation  of  the 
proceedings  of  the  committee.  Such  a  check 
had  its  natural  effect  with  the  heads :  they 
went  on  no  farther  with  the  professor  in  the 
common  way^  but  by  throwihg  out  insinua- 
tions against  him,  that  he  was  a  foreigner,* 
and  busy  in  other  persons*  matters,  they  con- 
trived to  make  tne  place  so  disagreeable  to 
him,  that  in  the  next  year  he  resigned  his 
professorship,  and,  by  retiring  to  London,  got 
rid  of  the  childish  attacks  of  the  beads  of 
colleges;^ 

Covel's  Case. 

The  insiance  of  oneCcvel  might  have  teen 
brought  in  here,  not  so  much  to  prove  the 
exact  mode  adopted  in  cases  of  this  sort  (for 
the  matter  seems  to  have  been  hushed  up)  as  to 
show,  that  they  bad  no  Idea,  in  those  dayd,  of 
calling  a  man  under  the  statute  on  sermons, 
mto  uie  vice-chancellor's  court.  The  vice- 
ehancelloi'  informs  the  chancellor,  that  this 
Covel,  fellow  of  ChrisJ  college,  had  inveighed, 
m  a  sermon,  preached  some  time  in  December 
1595,  against  the  nobility,  and  in  some  sort  also 
the  bishops ;  that  he  sent  for  him  to  answer 
to  these  pnoints,  and  that  he  now  wrote  to  his 
lordship  both  for  want  of  snfYicient  assistance 
6f  heads  of  colleges,  and  because  ''  he  could 
not  as  yet,  by  way  of  counsel  and  persuasion, 
induce  the  Said  party  to  nlake  voluntary,  con- 
venient, and  public  satisfaction.'^  He  ^ve 
the  same  information  also  to  the  archbishop, 
who  would  have  sent  for  Covel  to  Lambeth : 
but  the  vice-chancellor  dissuaded  him  from 
this  point,  by  suggesting  that  so  severe  a  mea- 
sure might  occasion  discontent,  as  being  a 
breach  of  the  university  privileges ;  and  that 
he  would  rather  tiy,  by  himself,  and  the  heads 
in  the  place,  to  bring  the  ofibndant  to  a  vokm- 
taiy  satisfaction.! 

From  the  above  related  -cases,  rt  was  pre- 
sumed, that  the  proper  mode  of  acting  under 
a  very  plain  statute  could  not  be  doubted. 

They  followed  within  a  few  years  after  the 

■  ■■ 
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gntnting  of  the  statute,  and  there  appears  iri 
them  nothing  like  the  process  of  a  vice-chan- 
cellor's court.  There  is  not  an  accuser,  nor 
an  open  examination  of  witnesses :  they  want 
the  tormality  of  accusation,  defence,  proctors, 
public  summing  up,  and  sentence  of  the 
judge.  No  appeal  was  thought  of,  except  ii» 
the  first  case,  and  then  properly  denied,  be- 
cause there  is  no  authority  in  the  statutes  for 
an  appeal  from  a  meeting  of  vice-chancellor 
and  heads  to  the  senate  of  the  university.  If 
there  had,  indeed,  been  any  ground  for  this 
appeal,  must  it  not,  in  those  times  of  ferment, 
when  the  senate  was  little  inclined  to  assent 
to  the  authority  of  the  heads,  have  been  froi* 
auently  claimed?  but  the  persons  likefy  to 
fall  under  the  penalty  of  the  statute,  consi- 
dered theiiisclves  as  in  a  situation  to  g£un  re- 
lief from  their  chancellor  or  the  archbishop. 
The  forms  of  recantation  also  express  specinc 
opinions,  and  these  opinions  were  all  ad- 
vanced in  sermons.  B^it  to  niake  the  matter 
still  clearer^  a  more  recent  case  was  brought 
forward;  and,  as  in  this  century  the  same 
mode  of  protetding  was  adopted  as  prevailed 
in  the  reign  of  Elizabeth,  there  is  every  reasoa 
to  beiievc,  both  from  the  words  of  the  sta* 
tutc,  ana  the  authority  of  precedents,  on  which 
modem  lawvers  dwell  bo  much,  evenwh>fit 
they  contradict  Ihe  law,-  that  a  supposed  of* 
fence  against  the  statute  on  sermons  ynts^ 
never,  till  the  late  instance,  thoitght  to  bo 
cognizable  in  a  vice-chancellor's  court. 

Whjston'^  Case. 

FThis  Case  will  be  found  in  the  XVth 
Volume  of  this  Collection,  p.  703.  Mr^ 
Frond's  account  of  the  case  is  inserted  in  pv 
707  of  that  Volume.] 

DuCket's  Case. 

D<icket's  case  was  brought  forward,  to 
show  the  difference  of  proceeding  in  general 
cases  against  religion,-  and  the  particular  oncf 
under  the  statute  so  often  mentioned.  Ducket 
had  declared  himself  an  atheist.  For  this 
crime  he  was  summoned  on  the  17th  Feb. 
1738,  to  appear  in  the  vice-chancellor's  court, 
and  on  his  appearance  on  the  next  court  day, 
on  the  23rd  ot  March,  with  the  accuser,  or,  as 
he  is  called,  the  promoter,  Mr.  Ellington,  the 
Court  adjourned,  on  account  of  Bentley*s  in- 
disposition, from  the  Consistory  to  Trinity 
^ollege. — ^There  the  accusation  was  formally 
Taid ;  evidence  was  brought ;  and  the  vice-chan- 
cellor, on  summing  up  th$  whole,  declared 
Ducket  guilty,  convicted  of  the  crime  of 
atheism,  and,  with  the  consent  of  the  heads, 
expelled  him  the  university.  Here  every  thing 
was  transacted  in  legal  form ;  no  recantation 
was  proposed  or  thought  of. 

For  fl  prophane  and  blasphemous  libel, 
intituled,  ♦*  David's  Prophecy,"  Waller, 
bachelor  of  arts  of  Trinity  college,  was 
summoned  to  appear  in  the  vice-chancel- 
lor's court  on  the  25th  of  June  1752,  on 
the  accusation  of  Zaehary  Brooke,  a  fellow 
3  A 
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of  St  Joha*s  a^fegjCy  and  treated  in  the  same 

manner,* 

After  noddng  the  affidavits  on  the  part  of 
the  university,  Mr.  Frend  proceeds  to  state 
and  observe  tqwn  the  cases  produced  in  op- 
position to  him.  The  following  is  his  account 
•fthem: 

The  promoter  made  affidavit,  that  he  had 
examined  the  statutes  and  other  papers  of  the 
imiversityy  from  which  he  bad  extracted  the 
statutes  granted  in  the  first  and  twelfth  years 
•TElixaDeth  on  the  office  of  vice-chancellor; 

♦  Acts  of  Courts,  1759. 

At  a  Court  holden  in  the  Consistory  of  the 
University  of  Cambridge,  between  the  hours 
often  and  eleven  oathe  25  th  day  of  June 
1752,  before  the  right  worshipful  John 
Wilcox,  D.  D.  Vice-chancellor,  the  right 
reverend  Edmund  Lord  Bishop  of  Chester, 
the  worshipful  John  Newcome,  Roger 
Long,  Wm.  Richardson,  Robert  Smith, 
Fra.  Sawyer  Parris,  John  Green,  Kenrick 
Prescot,  and  Philip  Yonge,  respectively, 
D.  D.  being  his  Assessors. 

Me  present-        T.  Bennett, 

Notary  PubUck. 

ft??d****'  Summons  went  forth,  which 
£St«ii  by^  being  returned,  and  proclamation 
Aaiy  Brooke,  made,  Said  Waller  appeared,  and 

%ii£m'*w£  T^  «*»?«'g«^  *>y  Mr  Brooke  with 
ler.  B.  A.  bemg  the  author  of  a  prophane 
blasphemous  libel,  intituled,  **  David's  Pro- 
phecy," &c.  which  libel  was  then  delivered  into 
court.  Said  Walkr  confessed  that  he  was  the 
suthor  of  the  said  book  which  was  then  shown 
to  him,  and  that  he  delivered  it  to  be  printed 
and  published ;  that  he  was  sorry  for  it,  and 
declared  that  he  was  not  now  in  the  same 
sentiments  as  when  he  wrote  it. 

The  judge  deUbet^ted,  and  adjourned  the 
Court  to  four  o'clock  in  the  afVernoon  in  the 
Consistory,  when  and  where  said  Waller  was 
•dmonbhed  to  attend. 

At  a  Court  holden  between  the  hours  of  four 
end  five  in  the  afternoon,  on  the  25th  day 
of  June  1753,  in  the  Consistory  of  the  Uni- 
versity of  Cambridge,  before  the  right  wor- 
shipful John  Wilcox,  D.  D.  Vice-chancellor, 
the  right  reverend  Edmund  Lord  Bishop  of 
Chester,  the  worshipful  John  Newcombe, 
Roger  Long,  William  Richardson,  Robert 
Smith,  Fra.  Sawyer  Parris^  John  Green, 
Kenrick  Prescot,  and  Philip  Yonge,  re- 
spectively, D.  D.  heing  his  Assessors. 
Me  present,       T.  Bennett, 

Notary  Publick. 

Proclamation  being  mi^k.  Mr.  Brooke  and 
S.  Waller  both  appeared.  Tne  vice-chancellor 
having  deliberalea  with  the  said  nide  asses- 
sors, cud  by  and  with  the  assent,  and  consent 
of  them  all,  pronounce  and  declare  the  said 
William  Waller  expelled  this  universitv. 

A<j[}oucned  to  Wednesday,  1st  of  July  next. 
Mi  thcee  o^dock  in  the  afternooD.  Frend^ 


Proceedings  in  the  Case  tf  [7S4 

also  the  statute  I>e  Conciontbus,  and  the 
cases  of  Rush,  Adams,  Whiston,  Wallcc, 
Docket,  Latham,  and  two  other  scholais. 

Rrsn's  Case. 

Some  time  in  September  1609,  probably  the 
10th,*  Rush  offended  by  a  sermon  preached 
at  St.  Mary's,  and  after  a  summons  he  ap« 
peared  on  the  15th  of  the  same  instant,  be* 
lore  a  meetme  of  the  viee-chancelloi  tnd 
heads,  in  the  chamber  of  Dr.  Jegoa  the  vice- 
chancellor.  In  this  case  there  was  no  a^ciiaer  t 
the  vice-chancellor  asked  Rush,  whether  ha 
had  his  late  sermon  written  or  not,  and  en 
answering  that  he  had  it  not,  and  afterwards 
confessing  that  he  had  the  most  part  of  it,  aod 
in  a  jesting  manner  saying,  that  he  wished  il 
were  worth  their  worships'  sight,  he  was  ad« 
monished  by  the  vice-chancellor  to  brin^ 
''  his  last  sermon  preached  in  St.  Marie^i, 
penned  so  near  as  possible  he  could  in  tba 
very  words  he  Mr.  Rush  then  and  there  ut« 
tered  it,  and  so  as  he  may  take  his  coiponi 
oath,  that  it  is  the  same  he  then  preached, 
soe  neare  as  he  shall  know  or  believe,  upon 
the  second  Friday  in  the  term  in  the  oob^ 
sistory,"  there  to  expect  the  further  progreu 
of  this  enquiry.  On  the  17th  he  appmii 
again  in  the  same  lodge,  and  was  ^charged 
b^  Mr.  Vice-chancellor  and  his  assislants 
with  many  uncharitable  speeches,  uttered  in 
his  funeral  oration  in  Chrisf  s  colledge,  tend* 
ing  to  the  disgrace  and  discredit  of  Mr.  Or* 
Barwell  deceased,  and  also  with  other  matteri 
then  by  him  uttered."  To  this  Rush  said. 
**  That  he  did  believe,  if  any  consciooable 
man  had  heard  him,  he  would  thinke  the 
better  of  him  for  it,  and  not  the  worse."  The 
vice-chancellor  then  admonished  him  three 
times  to  deliver  up  the  sermon  in  writing, 
which  he  cxpresslv  refused  to  do,  and  for 
contumacy  was  ordered  into  confinement  till 
he  should  produce  his  sermon.i-  On  the  Fri- 
day above-mentioned,  he  appeared  in  th^ 
custody  of  one  of  the  esquire  bedels,  and  tbca 
delivered  a  paper,  whicn  he  declared  uf)Qn 
his  oath  to  be  ^'  the  trewe  copie  of  his  oracion 
uttered  at  Mr.  Doctor  Barwell  his  funerally 
so  farr  as  he  doth  know  or  believe;"  and  be- 
ing now  asked  for  hb  sermon  preached  at  Su 
Mary's,  he  delivered  a  book,  of  which,  be* 

*  It  is  said  the  10th,  as  the  MS.  is  not  vezy 
clear  in  this  place.  This  and  the  folbwiii^ 
cases  are  taken  from  the  copies  of  Kipliog  9 
affidavit  delivered  bv  the  universi^  attorncji 
to  the  attorney  on  the  other  side. — FrtutL 

t  In  the  margin  of  the  paper  sworn  to  bv 
Kipling,  it  is  observed,  that  on  the  14th  Rvtt^ 
had  been  admonished  in  the  vice^hancellor's 
chamber,  to  deliver  a  copy  of  his  sermon;  and 
firom  the  confused  manner  in  which  the  wkole 
case  is  related,  it  is  evident  that  the  business 
could  not  have  been  transacted  ia  a  court  of 
law,  where  there  would  have  been  a  ^sp^ 
accusation,  and  each  day's  process  vonkl  uvt 
been  defined*— frs«d. 
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cause  he  said  <*  that  Mr.  Vice-chancellor  and 
his  assistants  could  not  well  read  it  without 
directions,  and  for  that  himselfe  made  some 
doubt,  that  it  was  not  there  written  in  all 
points  as  he  uttered  it  in  St.  Marie's/^  he  was 
treated  as  contumacious,  admonished  to  bring 
this  sermon  ready  written  on  Monday  next, 
and  in  the  mean  time  remanded  into  custody. 
On  that  day  he  appeared  in  the  consistory, 
^ve  his  consent  to  the  time,  place  and  judges, 
and  renounced  all  advantage  to  be  derived 
^m  the  want  of  a  sufficient  number  of  heads, 
and  having  delivered  a  faithful  4;opy  of  his 
sermon  was  discharged  out  of  custo<3y;  but, 
as  it  appeared  to  the  meeting,  "  that  ne  had 
wronged  manye  by  his  sermon  preached,  and 
by  his  oracion  wttered  at  the  sayd  funeralL 
and  for  that  it  was  to  he  feared^  now  he  had 
his  libertye,  he  would  or  might  again  offend 
i)ypublickly  preaching,  or  in  open  assembly," 
and  for  other  causes,  he  was  suspended  by 
Ihe  vice-chancellor  in  the  name  of  the  Father, 
4etc.  from  all  his  degrees^  and  prohibited  from 
praying  or  preaching  within  the  university, 
<iil  the  suspension  was  taken  off,  and  the  far* 
ther  Consideration  of  the  sermon  was  dcfer'd 
10  the  27th  of  October.  On  that  day  the 
beads  met  again,  and  Rush  was  interrogated 
fm  various  points  in  his  sermon,  and  after 
Bituch  conversation  he  promised  to  stand  by 
dbheir  decree ;  "  so  they  lu-ged  him  not  against 
his  conscience,  to  saye  blacke  was  whyte  or 
whylc  blacke:*'  upon  which  he  was  admo- 
nished to  bring  on  the  next  day  in  writing  a 
speech  to  be  pubhcly  delivered  by  him  in 
satisfaction  of  the  several  points  with  which 
be  had  been  charged.  In  the  morning  he  ap- 
j)eared  before  the  meeting,  but  did  not  satis^ 
H,  and  on  his  appearance  in  the  afternoon  it 
was  decreed,  on  a  similar  submission  as  he  had 
made  before,  ^Uhat  he  should  on  the  niorrowe 
immediately  after  the  afternoon  sermon,  in 
St.  Mary's  church,  in  the  minister's  pew  or 
weXy  there  publiquely  and  openly  reaae  with 
flkn  audible  and  loude  voice,  the  whole  con- 
tents, which  shall  be  the  schedule"  delivered 
to  him  by  the  vice-chancellor  before  eight  in 
the  morning. 

At  eight  o'clock  on  the  next  morning  the 
Mper  drawn  up  by  the  meeting  was  delivered 
by  the  vice-chancellor  into  Rush's  hands,  in 
the  presence  of  the  notary  public,  which 
Ilush  refused  to  read,  "  saying,  he  had  Mr. 
Perkins  and  Franciscus  Junius  of  his  side, 
and  therefore  he  would  never  ly  against  hi^ 
owne  conscience.'' 

In  consequence  of  this  refusal  he  was  botmd 
"With  his  sureties,  John  Atkinson  and  Thomas 
Perkins,  in  a  recognisance  to  appear  within 
^ur  days  after  a  summons  left  for  him  at  his 
Allege ;  and  on  the  third  of  January  follow- 
ing, he  appeared  again  at  a  meeting  of  the 
lieads,  when  he  was  admonished  thrice  by 
"tiie  vice-chancellor  to  read  the  contents  of  a 
paper,  then  put  into  his  hands,  in  the  fore- 
Ito6n  of  the  next  Sunday,  "  if  there^  was  no 
sermoff  m  th^  afterDOOS}  or  if  there  was  a 


!• 


sermon  in  the  afternoon,  on  thfe  Sunday  fol- 
lowing, immediately  after  the  sermon,  before 
the  psalme  be  songe,  in  the  minister's  pewe,  in 
the  bodye  of  the  c-hurch  of  great  St.  Marie's." 
This  recantation,  drawn  up  in  the  following 
words,  he  refused  to  perform. 

"  Whereas  many  christian  auditors,  wyse^ 
godly,  and  religious,  have  beine  offended  with 
many  things  which  I  hdve  not  longe  since 
uttered  in  a  sermon  in  this  place,  justley  re-* 
prehending  not  only  ray  ,greate  indiscreation, 
presumption,  uncharitablenesse,  rash  and 
Doulde  censuring,  but  also  some  strange  and 
erroneous  opinions  I  then  was  taken  to  de- 
liver: I  am  now  come  in  the  same  publlque 
place  (af\er  sundrey  conferences  had  with 
divers  grave  and  learned  divines  of  this  uni- 
versitye)  to  acknowledge  my  fault  and  to 
make  satisfaction. 

*'  And  first,  where  in  my  prayer  1  used 
every  unreverent  and  reproachUiU  spcecb 
agaynst  the  cleargy  or  some  of  them,  termingc 
them  the  *  gorbellyed  clergyc,'  and  also  some 
offensive  speeches  which  might  be  taken  to 
touch  authoritye  or  some  atlendinge  in  court, 
callinge  them  '  develish  paras^ts'  in  flat- 
teringe  and  attributynge  overmuch  to  some  ia 
higher  place :  upon  better  advisement,  I  now 
acknowledge  JXi^  piesumpteous  boidduesse 
therein. 

"  Further,  in  that  I  did  then  deliver  thes9 
opinions  in  this  manner  and  words,  viz.  That 
St.  Paule  and  Moyses  did  fault  and  err  in  their 
desires,  it  cominge  from  the  surse  and  source 
of  a  passion  too  earnest  and  nott,  and  not 
sufficiently  bounded  with  the  trew  limits  of 
pure  charity,  and  also  even  our  savidlir  Christ's 
prayer  (Father,  if  thou  wilt  this  cup  paSse 
from  me,  but  not  my  will  but  thy  will  be 
done)  came  from  nature,  and  without  reason 
attendinge  his  understandinge  all  the  whvle 
otherwise  buysied,  and  his  resonable  delibe- 
racion  not  concurrynge  therewith  (for  it  is 
not  necessarye  that  the  resonable  mynde 
should  concurre  with  the  tonge  always,  mea 
speaking;  some  tymes  in  their ^sleepe,  and 
parats  also  learninge  that  facultye),  and  that 
his  mouth  with  all  the  instruments  of  speech 
were  wryed  as  it  werre,  and  wrested  to  utter 
the  summe  and  substance  of  his  naturall  in- 
stinct and  inclynacion  :  and  further,  that  our 
saviour  Christ's  prayer,  though  it  were  uttered 
by  a  person  resonable,  yet  it  was  nothing  in 
substance  but  nature's  desyre  and  prayer,  it 
directly  and  originally  being  the  proper  cause 
of  it:  and  further,  that  the  words  of  Christ 
were  as  the  words  of  a  man  in  sleepe ;  and  yet 
further,  whereas  in  my  confutation  of  Mr, 
Beza's  judgment  (being  that  the  prayer  of  our 
saviour  Christ  came  fiom  a  reajwnable  will), 
I  uttered  these  words  in  aunswer :  as  I  take 
it,  it  cannot  stande ;  for  how  could  he  without 
tediouse  and  untimelye  troublinge  and  obtun- 
dinge  his  father's  carr  (as  I  may  soe  speakeV 
pray  that  the  cupp  should  pass  from  him  ?  I 
ftow,  upon  better  dehberacion,  doe  with  griefe 
and-sorrow<  hicrtc  confess  before  God  and  )ua( 


J 


7S7] 


S4.  GEORGE  UL 


Proceedings  in  the  Oue  tf 


t728 


angells  and  his  srhole  assembly,  thai  I  have 

greatly  erred  in  my  sayd  opioiODS  pjiibliquely 
celivered,  and  specially  touching  the  poynts 
about  the  most  holy,  earnesr,  meritorious^ 
and  heavenly  prayer  of  our  ^viour,  in  that 
lils  bitter  agony  suffered  for  our  sinns,  wherein 
my  said  speeches  were  not  only  erroneous, 
ra»h,  and  presumptuous,  but  aJ^o  such  as 
misrht  be  taken  to  be  dishonourable  to  our 
saviour,  impious  and  profane,  givinge  just 
scandal! e  both  to  such  as  then  heard  me,  and 
aUo  further  to  whome  the  fame  and  report 
thereof  hath  come. 

"  Wlierefore  I  hupibly  beseech,  first. 
Almighty  God,  and  next,  you  all  (whome  I 
have  offended),  to  forgive  pie,  (prombinge  by 
God's  ^race  to  be  more  vigilant  and  circum- 
spect hereafter)  in  that  I  shall  publicly  utter 
dlher  in  this  or  any  other  place. 
.  "  Which  that  I  may  the  better  performe,  I 
humbly  desyre  you  to  pray  for  me,  and  now 
to  joyne  with  me  in  that  most  absolute  forme 
of  prayer  which  our  saviour  Christ  hinjself 
bath  Uught  us." 

The  final  meeting  ^pas  now  held,  and,  on 
the  8th  of  January  1609,  the  vice-chancellor, 
in  the  presence  of  eight  heads,  passed  sen- 
tence upon  him  for  his  refpsal,  in  the  follow- 
ing words : 

*  ^  Wbereas  you  Nicholas  Rush,  late  master 
of  arts  and  fellowc  of  Christ's  colledge  in  this 
liniversitye  of  Cambridge,  have  preached  and 
dcliveredin  St.  Marye's  church  in  Cambridge 
aforesayd,  the  1 0th  of  September  last  past,  a 
^crtay ne  doctrine  judged  fcy  me  deputye  vice- 
chancellor  and  thft  greater  i)arte  of  the  heads 
of  colledgc|  of  the  said  universitye  contra  reli- 
jionem  sen  ejusdem  aliquain  partem  in  regno 
Angliie  public^  authorltate  receptam  et  stabi- 
litam  ;  and  being  thereuppon  covented  before 
jne  John  Duport  doctor  of  divipilye,  and  de- 
putye, and  the  heads,  and  also  vice-chancellor 
of  this  universitve  of  Cambridge  by  me.  with 
the  consent  of  the  greatest  parje  of  the  heads 
of  colledges,  strictly  charged,  injoyned  suh 
pena  juris  at  a  certayne  daye,  tynie  and 
plavce,  to  revoke  and  recant  the  sayd  false 
and  erroneous  doctryne  according  to  a  pres- 
cript for  me,  and  manner  of  words  heretofore 
judicially  to  yourselfe  exhibited  •  and  because 
you  the  sayd  Nicholas  Rush  have  pererajv 
Merely  refused  so  to  doe  in  manner  and  form 
so  to  you  prescribed,  I  therefore  the  sayd 
yice-chanceilor's  deputy  doc  by  that  authoritye 
is  to  me  comilted,  and  by  vertue  of  the  statute 
in  that  behalfe  provided,  viz.  lAbro  statu- 
torum  academiae,  cap.  45%  titulo  De  Con- 
cionibus,  bv  the  consent  of  the  greater  parte 
of  the  heads  of  coUedges  affore^ayd,  doe  pro- 
nounce and  declare  you  the  sayd  Nicholas 
Rush  incidisse  in  penam  in  s^ajLuto  prse  men« 
fionatam,  and  to  be  utterly  precluded  and 
shut  out  of  the  sayd  universitye  and  Christ's 
colledge,  according  to  th.e  contents  and  effect 
of  the  sayd  statute,  and  doe  soe  accordingly 
exclude  and  banishe  you  by  mye  finall  sen- 
fence  or  decree,  which  I  give  and  pyblishc  in 
&is  wiytynge.  s* 


Lecta  &  lata  8*  die  mensis  Jaanary  1609^ 

Per  Bie  Jo.  Duport  deputat.  vican. 

Ita  testor  Ja.  Tabor,  registrar. 
In  present,  mei  Jphnis  Wise* 
man,  bedelli,  testis  rogatL'^ 

Hpw  this  precedent  q^  justify  the  proceed* 
ings  against  William  Frend,  it  is  difficult  to 
perceive;  for,  1st.  It  relates  to  a  sermon 
preached  at  St.  Mary's.  Snd.  There  was  not 
a  promoter.  3rd.  Rush  was  ordered  to  recant 
according  to  a  particular  form,  which  he  re-r 
fused  to  doy  ana  yet  sentence  did  not  follow^ 
as  it  must  have  done  in  a  court  of  justice. 
4th.  The  recantation  finally  proposed  to  hini| 
specified  his  errors,  dtli.  The  sentence  wa^ 
evidently  pronounced  in  a  private  meetine, 
for  not  only  the  registrary  signs  it,  but  a  bcd^ 
is  besides  requested  to  be  a  witness  to  it. — 
6th.  The  exclusion  from  college  is  mentioned 
in  the  sentence,  as  well  as  banishment  fron^ 
the  university. 

Adams's  Case. 

In  the  case  above  related,  the  promoter  ba^ 
brought  an  instance  of  a  person,  on  refusal  to 
recant,  banished  from  the  university.  The 
next  produced  by  him  is  more  full  in  some 
parts,  though  the  supposed  offender  was  not 
punished.  On  the  17th  of  July,  16379  a 
meeting  of  the  heads  was  held  in  the  consist 
tory,  in  which  it  was  decreed,  that  Sylvestec 
Adams,  ]V|.  A.  of  Peterhouse,  should  bo 
warned  to  appear  on  that  day  month,  and 
bring  with  him  the  sermon  be  had  preachf^ 
at  St.  Mary's  on  the  li5tb  of  June.  In  conse- 
quence a  summons  was  left  at  his  college^ 
but  he  did  not  appear  at  the  next  or  subse* 
auent  meeting,  to  which  the  business  was 
deferred ;  and  it  was  then  farther  put  off  tQ 
the  9th  of  October,  when  he  appeared,  and 
excused  his  absence,  on  the  ground  that  he 
bad  not  received  any  warning  from  authority 
saying  at  the  same  time,  that  his  sermon  iras 
either  in  Sussex  or  lost.  Upon  which  he  wa^ 
admonished  to  bring  a  true  copy  of  it,  such 
t^at  he  could  swear  to,  on  that  dlay  monthl 

On  the  6th  of  November  he  brought  hi^ 
sermon  to  the  meeting,  and  took  his  oath, 
that  the  contents  were  so  far  as  he  knew  th^ 
whole  of  what  he  had  delivered  at  St  Maiy*s« 
Oh  the  4th  of  December  wa$  another  meetings 
in  which  hfi  was  admonished  to  dehver  up  a 
copy  of  hb  sermon  without  quotation^ ;  and 
was  asked  first.  Whether  he  held  that  **  the 
confession  of  all  Lnowne  sins  unto  a  priest  is  the 
only  ordinary  revealed  meanes  for  salvacion  P'' 
To  which  he  replied,  tiiat  he  did  not  hold 
it.  A  second  question  was  then  proposed  to 
him,  Whether  tie  held  *'  that  God  aoth  not 
ordinarily  pardon  such  knowne  sins  before 
ipentioned,  without  such  confession  as  is 
before  mentioned?''  fo  this  question  uq 
answer  appears. 

At  tlie  next  meeting  on  the  11th  of  De- 
cember, he  delivered  another  copy  of  hi$ 
sermon^  and  was  ad<nomshed  to  sppear  agaii^ 
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pn  the  Siuturday  following.  On  bis  next  | 
appearance,  the  ^  vice-chancellor  was  in- 
treated  to  conceave  a  forme  of  acknowledge- 
ment which  should  be  propounded  to  Mr. 
Adams,  to  see  if  he  would  voluntarily  under- 
^e  it.''  At  the  next  meeting,  on  the  ISth, 
the  vice-chancellor  objected  to  Mr.  Adams 
certain  opinions,  maintained  in  his  sermon, 
upon  confession  to  a  priest.  Adams  replied, 
-^t  he  had  said  nothing  in  his  sermon,  which 
he  believed  to  be  contrary  to  the  doctrine  of 
the  church  of  England.  A  recantation  was 
then  read ;  and  the  question  was  put,  '^  ^he- 
fher  the  recantation  read  be  a  fit  recantation, 
to  be  made  by  Mr.  Adams  in  regard  of  the 
matters  delivered  in  his  sermon,  whereof  a 
copy  b  delivered?''  Upon  this  question  the 
yotes  were  very  much  divided ;  four  of  the 
heads  only  voting  in  the  affirmative,  four  po- 
sitively rejecting  the  recantation,  four  votms 
ibr  longer  time  to  be  given  to  Adams,  and 
one  declaring  that  as  yet  he  saw  no  reason  at 
all  for  recantation.  Upon  this  difference  of 
opinion,  Adams  was  admonished  by  the  vice- 
chancellor  not  to  quit  the  town  without  his 
leave. 

A  long  interval  now  ensued,  in  which  most 
probably  many  attempts  were  made  in  private 
to  bring  the  heads  to  some  better  agreement : 
^d  on  the  2nd  of  March  another  meeting 
was  held,  in  which  Adams  appeared,  and  the 
vice-chancellor,  having  read  a  form  of  recan- 
tation, asked  him  first,  Whether  he  would 
voluntarily  submit  to  the  said  recantation? 
but  he  expressly  refused  to  subscribe  it.  He 
was  then  asked  again,  Whether  he  would 
acknowledge  the  said  recantation?  but  he 
persisted  in  his  refusal.  The  vice-chancellor 
fliej]  delivered  his  opinion  and  sentence,  in 
writing,  subscribing  it  with  his  own  hands,  in 
which  he  was  followed  by  six  of  the  heads ; 
«nd  five  of  the  heads  subscribed  their  names 
too,  but  in  the  negative.  The  paper  was 
^rsEwn  up  in  the  following  words : 
'  **  At  the  consistory  IVfarty  2*,  1637,  prc- 
sentibus.  Doctor  Brownrigg,  procan.  Doctor 
Ward,  Doctor  Collins,  Doctqr  Bambrigge, 
X>octor  Paske,  Doctor  Bachcrof):,  Doctor 
^eale,  Doctor  Cosen,  Doctor  Laney,  Doctor 
Love,  Doctor  Sterne,  Doctor  Holdsworth. 

^  I  having  diligently  perused  the  sermon  of 
ijtfr.  Adams,  fellow  of  Peterhousc  in  this  univer- 
sity, concerning  the  necessity  pf  confessing  of 
our  sins  to  a  priest ;  and  having  sundry  times 
convented  him  thereupon,  and  finding  him  still 
obstinate  in  his  false  doctrine,  I  doe  sentence 
lum  so  far  forth  as  is  in  me  to  recall  his  error, 
.and  give  satisfaction  to  the  church,  by  the 
publique  and  audible  pronouncing  of  this 
jfprme  here  underwritten : 

**  Whereas  upon  Sunday  the  25th  of  June 
last,  in  my  publique  sermon  upon  these 
^ords,  St.  John,  xx.  S3.  Whou  tinnes  ye 
ngautt  thfy  are  remitted,  and  whote  tinnes 
ye  retain  they  are  retained,  I  delivered  this 
doctrine,  That  a  special  1  confession  imto  a 
piest  (actually  where  time  or  opportunity 


preeents  itselfe,  or  otherwise  in  explicit  in? 
tention  and  resolution)  of  all  our  sinnes  com? 
mitted  after  baptisme  so  farre  forth  as  we 
doe  remember  is  necessary  unto  salvation, 
not  only  necez^itate,  butt  also  necessitate 
ntedij,  so  that  according  to  the  ordinary  or 
revealed  means  appointed  by  Christ  there  can 
be  no  salvation  without  tl)e  aforesaid  confes- 
sion ;  upon  more  mature  thoughts  and  better 
information,  I  doe  finde  that  this  doctrine 
then  delivered  was  both  erroneous  and  dan- 
gerous, having  no  warrant  frpn)  the  word  of 
&od,  and  crossing  the  doctrine  qf  pur  church, 
as  may  appeare  by  her  liturgie  in  the  second 
exhortation  at  the  communion,  and  in  the 
visitation  of  the  sick,  and  in  the  second  part 
of  the  homihe  of  repentance.  As  therefore 
in  general  I  dpe  acknowledge  iii  the  words  of 
the  aforesaid  homilie,  ^hat  it  is  most  evident 
and  plaine  that  this  auricular  confession  hath 
not  his  warrant  of  God's  word,  and  that  there- 
fore, bein^  not  ledde  with  the  conscience 
thereof,  if  we  with  fe^r  and  trembling,  and 
with  a  true  contrite  heart  use  that  kind  of 
confession  which  God  doth  command  in  his 
word,  namely,  an  unfeigned  confession  unto 
almighty  God  himselfe,  then  doubtless  (as  he 
is  faithful  and  true)  he  will  forgive  us  our 
sinnes,  and  make  us  cleane  from  all  our 
wickedness ;  so  in  the  case  of  a  troubled  or 
doubtful!  conscience,  I  doe  conforme  my  opi-i 
nion  unto  the  direction  of  mother  church, 
which,  in  her  liturgie,  doth  exhort  and  require 
those  whose  consciences  are  troubled  with 
any  weighty  matter,  to  a  special  confession, 
so  that  tney  who  canot  quiet  their  owne  con- 
sciences are  to  repaire  to  their  owne  or  some 
other  discreet  and  learned  minister  of  God's 
word,  to  open  to  him  their  griefc,  that  so  they 
may  receive  such  ghostly  counsel  1  advise  and 
comfort,  as  their  conscience  may  be  relieved, 
and  by  the  minestrv  of  God's  word  thcv  nriay 
receive  comfort,  and  the  benefitt  of  absolution, 
to  the  quieting  of  their  consciences,  and  the 
avoiding  of  all  scruple  and  doubtfiihiess. 
Butt  it  IS  against  true  christian  liberty,  that 
any  man  should'be  bound  to  the  numbering 
of  his  sinnes,  as  it  hath  been  used  heretofore 
in  the  times  of  ignorance  and  blindness. 
This  I  doe  acknowledge  to  be  the  doctrine  of 
the  church  of  England  concerning  confession ; 
and  to  it  I  doe  examine,  subscribe,  and  am 
bpartily  sorry  for  whalt  eyer  I  have  delivered 
to  the  contrary.^ 

'*  And  if  Mr.  Adams  refuses  to  make  this 
publique  acknowledgement  of  his  error,  then 
my  sentence  is,  that  he  shall  undergoe  the 
punishment  which  the  university  statutes, 
cap.  45  De  Concionibus,  doe  appoint  to  be 
inflicted ;  and  I  require  the  registror  to  make 
an  act  as  well  of  this  my  sentence  as  of  the 
forme  of  recantation  injoyned  by  me,  wherein 
he  is  charged  with  no  other  but  his  own 
words  in  his  sermon,  and  appointed  to  recall 
his  false  doctrine  in  no  other  butt  the  words 
of  the  liturgie  and  homilie  of  mother  church. 
This  I  require  \q  be  registered,  that  so  it  mey 
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Bpp«ar  tto  I  h«ve  done  my  part  to  assert 
aoa  maintaine  the  doctrine  of  our  chtitvh ." 

Of  the  heads  who  determined  in  the  nesa- 
tive,  four  ggye  as  a  reason,  that  particular 
confession  is  not  contrary  to  the  doctrine  of 
the  church  of  England,  and  one  required  the 
qualifying  of  some  particnlar  expressions. 
Thus  a  recantation  could  not  foe  proposed  to 
Adams,  and  *'  Mr.  Vice-chancellor  did  dis- 
tnisse  the  meetings,  but  not  the  cause;" 
but  it  does  not  appear  that  the  cause  was  ever 
resumed,  or  that  Adams  was  farther  disturbed 
about  his  opinions. 

From  this  case  maybe  clearly  collected, 
among  other  things,  that  the  form  of  recan- 
tation was  consi<kred  as  a  materia!  part  of 
the  business,  and  that  an  order  to  recant, 
without  specifying  the  particular  errours  in 
a  sermon,  woald  have  been  considered  as  an 
absurdity.  The  next  case  referred  to  by  the 
promoter  is  that  of  Whiston,  taken  from  a 
loose  paper  found  in  the  registrary's  office, 
from  which  nothing  can  be  collecteid,  which 
does  not  confirm  the  account  given  in  the 
preceding  pages.^ 

Waller  and  Duckett, 

The  above  are  the  only  precedents  brought 
forward  for  the  court  of  king's  bench  by  the  i 
promoter,  which  relate  to  the  statute  De  ' 
Concionibus  :  the  others  were  all  either  mere 

*  Copy  of  the  paper  relating  to  Whiston 
in  Dr.  Kipling's  afhdavit. 

Octr,  aa**,  1710.— Coram  Dno.  nrocanco. 
assident  &c.  comparuit  Mr.  Fiackham, 
TowBsend,  &c.  et  juiat.  depHQsuerunt. 

83.^Pecret.  Mrm.  Whiston   monendum 
fore  ad  comparend. 
23. — Put  in  scrip tis. 
S5. — Put  in  scriptis. 
30  — Put  in  scriptis. 
Dr.  Roderick.  Balderston. 

Sir  J.  Ellys.  Quadring. 

Dr.  Gower.  Richardson. 

James^  Ashton. 

Blithe.  FUher. 

Covel.  limy. 

«0»  Octobr,  iriO. 

Unde  Dns.  procancellarius,  assidentibus  et 
tonsentientibus. 

Colliorum  praefectis,  scntentiam  ferendo 
^eerevit,  declaravit  et  pronciavit,  prout  se- 
quituT: 

In  the  name  of  God,  Amen.  I,  Charles 
Roderick,  vice-chancellor  of  this  university, 
do  decree,  declare,  and  pronounce,  that  Mr. 
William  Whiston,  mathematic  professor  of 
this  university,  having  asserted  and  spread 
abroad  divers  tenets  contrary  to  religion  re- 
ceived and  establbhed  by  public  authority  in 
this  realm,  hath  incurred  the  penalty  of^be 
statute ;  and  that  he  is  banished  fVom  this 
university. 

Lata  fuit  huraoi.  sentia.  per  dmim.  procanc. 
prttsente  me  Robto.  Grove,  not.  pub.  et  almiS 
nwaisi.  pred.  regro.    Frend. 


matters  of  dlscipiioe,  or  conlbssMfy  tried  in 
the  vice-chahoellor's  court,  and  the  maimer 
of  proceeding  was  totally  different.  Copies 
are  given  of 'the  summons  to  Waller,  and 
proceedings  of  the  court,  by  which  he  was 
banished  for  publishing  a  blasphemotis  libel, 
intituled  David's  Prophecy ;  and  from  these 
papers  it  appears,  that  one  Brooke  stood  for* 
ward  as  an  accuser,  that  Waller  confessed  the 
crime,  and  without  the  proposal  of  recantatioii 
was  sentencad  ta  be  banished.  The  papers 
of  DtfpkeVs  case  are  also  copied,  which  prove 
that  ne  was  accused  of  atheism  in  the  vice- 
chancellor's  court,  found  guiltv  of  the  critne^ 
and  sentenced  to  be  expelled  the  university. 
Of  what  authority  the  contents  of  tluf 

{lapers  thus  sworn  to  by  the  promoter  are,  he 
eaves  to  coojecture;  for  he  says  only,  that 
they  are  taken  from  books,  papers,  and  rt^ 
cords  in  the  possession  of  the  registrary  of  tiie 
university.-  the  following  cases  he  makes  Oath 
are  taken  firom  two  books,  the  one  lettered  on 
the  back.  Act.  Cur.  1690. 1709,  the  other  in^ 
tituled  in  the  first  page  Acts  of  Court,  1769.' 
The  fir&t  case  is  that  of  John  Latham,-  who^ 
confessed,  that  he  had  been  in  a  house  of  ill 
fiune,  for  which  he  was  suspended  from  all 
his  degrees':  the  second  that  of  Rutter  and 
Osbotnn,  who  on  confessing  the  charge  that 
they  were  out  of  college  at  unseasonable  hours 
in  the  night,  and  quarfelling  in  the  streets, 
were  also  suspended  from  their  degrees. 
From  the  extracts  it  appears,  that  these  cases 
were  determined  by  the  vice-chancellor  oq 
the  18th  of  March,  but  the  date  of  the  year 
is  not  put  down;  that  they  were  mere  caises 
of  office,  ordinary  discipline,  or  criminal  juris- 
diction before  the  vice-chancellor,  and  thai 
none  of  the  heads  were  present  The  next 
and  final  case  is  that  of  an  undergraduate  and 
a  bachelor  of  aits,  prosecuted  by  an  inhabitant 
of  the  town  for  a  riot  on  the  night  of  the 
£8th  of  June  and  morning  of  the  S9Ui,  1780^- 
and  indecent  behaviour  towards  hisdaughters» 
For  a  variety  of  offences  proved  on  the  young 
men,  by  several  persons  examined  in  court 
upon  oath,  the  vice-chancellor  on  the  third 
day  of  hearing  inflicted  the  following  punish* 
ments :  1st,  That  they  should  be  fined  6s.  Bd» 
each  for  being  out  of  college  at  unseasonable 
hours :  9nd,  That  one  should  be  confined  a 
fortnight,  the  other  a  week,  to  bis  college :  3d, 
That  they  should  ask  pardon  of  the  promoter 
for  the  disturbance  at  nis  door,  and  of  two  of 
his  daughters  for  some  indecent  language  re-> 
fleeting  on  them  as  unchaste  women. 

How  these  cases  can  serve  tihe  promoter 
Kipling,  it  is  diffioult  to  conceive.  On  the 
first  day,  in  the  last  case,  there  was  not  a 
head  in  court  besides  the  vice-chancellor;  to 
the  second,  he  was  joined  by  five  h^s ;  on 
the  third,  two  only  were  present  mih  htm; 
and  if  none  had  been  present,  the  cause  would 
have  gone  on  as  well.  Nothing  is  proved, 
except  that  the  same  course  was  takeft  by  the 
promoter  and  his  cabal  against  the  author  of 
a  pam>htet;  as  agaimt  some  youag  asea  for  il 
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Tiot.  But  vhat  has  all  this  to  do  with  the 
present  question?  when  it  is  not  denied,  that 
the  author  of  Peace  and  Union  was  tried  in  a 
vice-chancellor's  court.  But  it  is  aiErmed, 
that  he  ought  not  to  have  been  tried  in  such 
a  court,  and  that  no  precedent  can  be  alleged 
in  favour  of  a  trial  in  that  court,  under  a  sta- 
tute, which  implies  a  mode  of  proceeding 
^ibsolutely  incompatible  with  the  laws  of  a 
criminal  court. 

To  the  preceding  remarks,  Mr.  Frend  sub- 
joins the  arguments  of  counsel  and  judgment 
of  the  Court;  of  which,  as  the  roder  has 
already  been  furnished  with  the  very  ample 
report  by  Messrs.  Durnford  and  East,  I  ror- 
bcair  to  insert  Mr,  Frend's  account. 


Other  proceedings  were  instituted  against 
Mr.  Frend,  in  respect  of  his  being  a  Mem- 
ber of  Jesus  College,  Cambridge :  of  these 
proceedings,  Mr.  FreQd  published  an  ac- 
count, from  which  the  following  is  ex- 
tracted:* 

At  Jesus  college  there  was  a  meeting  of 
some  of  the  fellows,  who  drew  up  the  follow- 
ing paper; 

February  23,  1793. 

.^t  a  MeeUng  of  the  President  and  major  part 
of  the  resident  Fellows ; 

Resolved, 
That  a  pamphlet,  intituled  ''  Peace  and 
Union,''  lately  published  by  W.  Frend.  M.  A. 
fellow  of  this  college,  appears  to  us  to  have 
been  written  with  the  evil  intent  of  preju- 
dicing the  clergy  in  the  eyes  of  the  laity,  of 
degrading  in  the  public  esteem  the  doctrines 
ana  rites  of  the  established  church,  and  of 
flisturbing  the  harmony  of  society.  And  that 
as  we  feel  it  to  be  pur  particular  duty  to  dis- 
avow principles  calculated  to  mislead  the 
minds  of  young  men  entrusted  to  our  care,  a 
copy  of  the  said  pamphlet  be  sent  both  to  the 
vice-chancellor  of  the  university,  and  to  the 
-visitor  of  the  college,  inclosed  m  a  letter  to 
each,  expressing  our  disapprobation  of  the 
opinions  therein  delivered,  and  humbly  re- 
Questin^  them  to  take  such  measures  as  in 
tneir  judgment  may  appear  most  proper  for 
the  effectual  suppression  of  their  dangerous 
tendency. 

W.  Mathew,      Thos.  Bayley, 
J.  Plampin,        T.  Castley. ' 
J.  Costobadie, 

The  master,  after  two  days  deliberation 
with  several  of  the  fellows,  and  an  interiae- 
$ate  journey  to  L«>ndon,  to  take  the  opinion 

*  In  the  origkial  publication,  Mr.  Frend 
%dces  occasion  to  comment  wiUi  much  in« 
vective,  on  the  characters  9fid  motives  of  those 
gentlemen  who  were  opposed  to  him :— such 
tnmMrnti  I  have  Onultod, 


of  a  civilian,  appointed  a  meelins  of  the  col-- 
lege,  which  he  required  the  author,  by  the 
following  note,  to  attend : 

The  master  of  Jesus  college  informs  Mr. 
Frend  that  he  appoints  Wednesday,  April  3, 
at  eleven  o'clock  in  the  morning,  for  a  meet- 
ing of  the  master  and  fellows,  to  take  into 
consideration  a  pamphlet,  intituled  *'  PeaCf 
and  Union,  reconmiended,  &c.,  by  W.  Frend, 
&c.''  which  meeting  the  master  requires  Mr# 
Frend,  if  called  upon,  to  attend. 

W,  Pearce. 

j€$u$  Coll^  Camb,  Mar,  S7,  179S. 
To  Mr.  Frend, 

The  attention  of  the  university  was  now 
turned  to  this  meeting,  and  the  opinion,  which 
the  master  had  bronght  down  with  him  from, 
town,  was  thought  by  the  faction  a  sufficient 
ground  for  expulsion  from  college.  This  tha 
master  would  not  permit  the  author  to  have 
a  sight  of,  though  it  was  shown  by  him  to  his. 
friends  out  of  college,  who  lost  no  time  ii^ 
circulating  the  report  through  the  university, 
that  every  thing  succeeded  to  their  wishes, 
and  that  there  could  be  no  doubt  of  the  college 
CO- operating  with  the  twenty-seven  in  the 
execution  of  their  designs.  The  friends  of  the 
author  were  alarmed;  with  the  energy  of 
that  zeal,  which  throughout  the  whole  of 
these  proceedings  have  uniformly  markeil 
their  kindness  towards  him,  they  came  rouncl 
him,  and,  entreated  him  to  be  no  Ioniser  pas* 
sive.  They  requested  him  to  send  the  case 
to  a  civilian :  he  considered  it  as  superfluous^ 
conceiving  that  it  required  none  of  tne  acute- 
ness  of  a  lawyer  to  understand  a  plain  college 
statute;  but  bein^  unwilling  to  oppose  the 
better  judgment  of  persons,  tor  whom  he  has 
the  greatest  regard,  he  sent  his  case  to  town 
to  be  laid  before  a  civilian,  and  received  the 
following  opinion  from  Dr.  Harris : 

Case. 

The  following  is  a  Copy  of  one  of  the  Statutes 
of  Jesus  College,  Cambridge: 

De  poena  enormiter  delinquentium. 

Item  statuimus  ordinamus  et  volumus  quod, 
si  quis  sociorum  aut  commensalium  sive  stu- 
dentium  dicti  nostri  collesii  incorrigibilis 
existat  vcl  de  perjurio  (quodabsit)  aut  sacri- 
legio  fiirto  rapma  vcl  homicidio  adulterio  vel 
incestu  aut  alio  lapsu  cam  is  enormi  aut  iniqua 
violenta  et  atroci  percussione  studentls  socil 
vel  quod  deterius  est  magistri  vel  in  alio  quo- 
cunque  crimine  de  majoribus  ct  gravionbus 
quae  infamiain  irrogant  reus  inventus  fuerit 
per  magistrum  vel  prxsidcntem  et  majorem 
partem  sociorum  ab  ipso  cullcgio  nobtro  re- 
moveatur  et  penitus  expellatur. 

Mr.  Frend^  on^  of  the  fellows  of  Jesus  col- 
leg^,  being  the  supposed  author  of  a  tract, 
intituled  '<  Peace  and  Union/'  &c.  a  copy  of 
which  is  lefl  herewith  for  your  perusal,  and 
the  college  intending  to  take  'A  into  consi- 
deration, liow  §u  i&y  thpJk  be  justified  ia* 
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proceeding  against  him  on  the  above  r^^ited 
statute,  on  Wednesday  next,  your  answer  is 
requested,  without  loss  of  time,  to  the  follow- 
ing question : 

•'  Is  the  author  of  the  book,  intituled, 
'*  Peace  and  Union,"  &c.  liable,  on  account 
•f  any  thin^  written  in  that  book,  to  the  pe- 
nalty contamed  in  the  above  statute,  and  un- 
^ler'what  part  of  the  statute  oan  the  author 
be  proceeaed  against  ?" 

The  Answer  of  Dr.  Harris. 

The  college  statute  is  penal  in  itsnatvere, 
and  ou^ht  not  to  be  construed  more  exten- 
sively by  the  members  of  a  society,  than  it 
i^rotifd  by  an  established  court  of  public  jus- 
'tice ;  and  penal  statutes  are  always  construed 
strictly  in  public  courts. 

The  recited  statute  enables  the  master  or 
president  and  the  majority  of  the  fellows, 
li^hich  I  apprehend  to  be  a  majority  of  the 
whole  number,  and  tmderstand  to  be  16,  to 
punish  any  member  of  the  college,  even  by 
expulsion,  who  is  found  guilty  of  perjury, 
sacrilege,  rapine,  theft,  homicide,  adultery, 
incest,  or  of  any  gross  misbehaviour  or  vio- 
lence toward  the  master  or  any  of  the  fellows, 
and  also  of  any  other  crimes,  which  may 
stamp  infamy  on  the  offender. 

It  IS,  I  presume,  clear,  that  the  writer  of 
the  pamphlet  cannot  be  accused  of  the  com- 
mission of  any  of  the  crimes,  which  are  ex- 
pressly specified  in  the  statute ;  it  can  there- 
fore only  be  asked,  whether  Mr.  Frend,  ad- 
mitting himself  to  be  the  author  of  the 
pamphlet^  can,  as  such,  be  ssdd,  in  conse- 
(|lience  or  any  passage  or  passages  contained 
in  it,  to  have  maintamed,  adopted,  or  favoured 
any  doctrine  or  opinion,  which  can  be  justly 
deemed  to  be  of  such  nature  as  to  brand  him 
with  infamy,  on  supposition  that  this  statute 
is  not  limited  to  overt  acts,  and  can  b6  ex- 
tended to  tenets. 

To  this  I  answer, 

Tljat,  as  the  crimes  expressly  mentioned  in 
the  statute,  are  all  crimes  of  commission^  it  is 
to  be  inferred  that  the  crimes,  which  are  in- 
tended to  be  included  under  the  words,  quo^ 
cunque  alio  criminej  are  crimes  of  commission 
also,  and  of  the  same  nature  with  those  which 
are  expressed,  and  imply  not  the  crimes  of 
entertaining  and  propagating  opinions,  be 
they  what  they  may;  I  have,  however,  no 
difficulty  in  further  sayii^g,  that  on  a  very 
attentive  perusal  of  the  pamphlet,  I  have  not 
been  able  to  find  any  doctrine  or  opinion  pro- 
posed, maintained  or  favoured  in  it,  which  in 
my  apprehension  can,  in  the  judgment  of 
any  loyal,  moral  and  christian  man,  be  said 
to  fix  a  stain  oii  the  maintainer  of  such  doc- 
trine or  opinion,  and  much  less' such  a  stain 
as  could  render  him  infamous  in  any  legal 
sense,  or  in  the  judgment  *  boni  et  aqui 

•  After  what  I  have  written,  it  may  not  be 
absolutely  oecesaary  for  me  to  add  more,  but 


it  may  yet  be  in  point  of  form  expedient  for 
me  to  say,  though  it  may  savour  ot  repetition^ 
that  on  the  fullest  consideration  of  the  case; 
according  to  the  information  before  me  de-: 
rived  from  the  college  statute  and  the  pamph- 
let, I  am  strongly  led  to  think,  that  Mr.  Frend 
can  have  no  reason  to  be  appreheanve  of  any 
sort  of  censure  from  a  imgority  uf  a  number 
of  literary,  weA-informed,  and  candid  men, 
such  as  his  college  is  reputed  to  be  composed 
of,  if  they  confine  themselves  in  the  present 
instance  to  the  powers  given  them  by  the  col- 
lege statute,  and  to  the  contents  and  the  ge-' 
neral  tenor  of  the  pamphlet. 

GXORGB  HlRRISi 

Dc/ctorff  Commom,  3  ist  March,  1793. 

The  case  and  answer  the  author  put  into 
the  hands  of  the  master  the  day  before  the 
meeting,  and  desired  him  to  lay  them  befort 
the  fellows.  This  was  done  in  the  evening, 
and  on  the  next  da^  the  author  wrote  down 
every  thing  that  passed  in  the  meeting,  a^  fiur 
as  he  was  personally  concerned,  in  the  fol- 
lowing worus  r 

A  little  before  twelve  o'clock  on  April  3, 
1793,  I  was  called  into  the  parlour  by  Ait 
porter;  and  the  master,  iii  the  presence 
of  ten  fellows,  showing  me  a  pamphlet,  asked 
me,  whether  I  avowed  myself  the  author  oi 
it. .  I  told  him  that,  by  advice  of  a  civilian,  I 
requested  the  accusation,  if  I  was  accused  of 
any  tfcing,  in  writing.  He  lold"  me,  that  there" 
was  no  accusation,  and  should  only  ask  me 
this  question.  I  reohed,  that  by  advice  of  a 
civilian  I  must  beg  leave  to  wave  any  answer 
to  this  question.  Do  you  disavow  It,  saicf 
the  master.  I  replied ;  On  the  same  princi- 
ple I  wave  any  answer  to  this  question.  I 
wa»  then  desired  to  withdraw. 

Between  seven  and  eight  in  the  evening 
the  master  again  sent  for  me,  and  told  me  ift 
the  presence  of  the  fello\vs,  that  they  had  in- 
quired into  the  proofs  of  my  being  the  pub- 
hsher  of  the  pamphlety  and,  that  they  were 
thought  satisfactoi^. 

He  also  read  to  me  tho  following  UeaoliK' 
tions : 

1st.  That  several  passages  in  the  said 
pamphlet  have  a  tendency  to  prejudice  the 
clergy  in  the  eyes  of  the  laity. 

S^ly.  That  several  passages  in  the  said 
pamphlet  have  a  tendency  to  degrade,  in  tbe 
pubhc  esteem,  the  doctrines  and  rites  of  the 
church  of  England. 

Sdly.  That  there,  is  a  tendency  in  the 
said  pamphlet  to  disturb  the  harmony  of 
society. 

4thly.  That  the  said  pamphlet  tends  jdoj€ 
particularly  to  hut  the  credit  and  interests  of 
this  college. 

5thly.  That  in  publishing  the  said  pamph* 
let,  Mr.  Frend  is  guilty  of  an  offence  contrail 
to  the  laws  of  the  college. 

The8«  resolutions  wen  niad^  ths  siafitck 
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aadd,  by  the  masker  and  the  major  part  of  the 
fellows. 

On  being  asked  what  I  had  to  say  in  my 
defence,  I  requested  that  a  written  copy  of 
the  accusation  might  be  given  to  me.  Upon 
which  the  master  desired  me  to  withdraw^ 
that  the  matter  might  be  put  to  the  vote. 

About  half  an  hour  after,  I  was  called  in 
again,  when  the  master  read  to  me  the  fol- 
lowing words : 

The  question  being  put,  whether  Mr.  Frend 
should  nave  any  charge  delivered  to  him  in 
writing,  and  it  l>eing  urged,  that  Mr.  Frend 
bad  seven  days  notice  by  a  summons  from 
the  master,  of  a  meeting,  for  the  considera- 
tion of  his  pamphlet,  and  that  tlie  charge 
was  sufficiently  implied  in  the  resolutions, 
that  had  been  read  to  him^  it  was  carried  in 
the  negative. 

Being  asked  then,  what  I  had  to  say  in  my 
defence,  I  replied  that,  without  an  accusation. 
It  was  impossible  for  me  to  defend  myself, 
but  that  I  should  be  exceedinglv  sorry,  to 
have  been  guilty  either  intentionally  or  unin- 
tentionallv  of  several  things,  contained  in 
their  resolutions.    I  then  retired. 

About  a  quarter  past  nine  I  was  called  in 
again,  when  the  master  read  to  me  the  fol- 
lowing words : 

The  question  being  asked,  whether  Mr. 
Frend  should  be  again  called  in,  and  inform- 
ed, that  the  meeting  still  persist  in  not  deli- 
vering a  written  charge,  and  that'  if  he  will 
not  proceed  on  his  defence,  the  meeting  will 
proceed  without  it. 

Agreed  to.  ' 

I  Uien  said,  that  I  presumed  I  must  consi- 
der_  ihe^  resolutions  as  an '  accusation^  and 
therefore  reqy tested,  that  the  passages  m  the 
pamphlet  nught^be'referred  to,  with  the  sta- 
tutes wh'ich-I  had  pffended  a^ninst,  and  that 
I  would  then  proceed* on  my  defence.  I  then 
retired,  and  neard 'nothing*^  more  from  the 
meeting,  which  broke  up  about  eleven,  till 
the  next  morning,  when  I  was  summoned 
into  the  parlour  between  nine  and  ten. 

The  master  .was  going  to  read  something  to 
me,  but  I  remiested  to  see  first  the  proceed- 
ings of  vesteraay.  I  then  retired,  and  on  my 
return  the  master  informed  me,  that  my  re- 
quest was  not  granted  I  urged,  that  I  had  a 
material  objection  to  propose,  but  the  ma.ster 
refused  to  hear  any  thing,  sayings  that  if  I 
bad  any  thing  to  say  in  my  defence,  I  ought 
to  have  said  it  yesterday.  I  replied,  that  I 
was  ready  to  proceed  in  my  defence  yester- 
day, but  was  desired  to  retire,  when  I  had  re- 
quested that  the  passages  of  the  pamphlet 
might  be  referred  to,  with  the  statutes  which 
I  bad  offended  against,  but  was  never  called 
in  to  make  my  defence.  lie  silenced  me, 
and  read  the  following  words  from  a  written 
paper  in  his  hands : 

Is  it  the  opinion  of  this  meeting,  that  Mr. 
Frend  be  removed  from  the  college,  that  is 
from  the  precincts  of  the  college,  and  from  re- 
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sidence  in  it,  till  he  shall  produce  such  proofs 
of  good  behaviour,  as  shall  be  satisfactoiy  to 
the  master  and  major  part  of  the  fellows  \ 

In  the  affirmative, 
The  Master .  Mr.  Bayley. 

Mr.  Mathew.  Mr.  Castlev. 

Mr.  PUmpin.  Mr.  Stock<iale. 

Mr.  Costobadie. 

In  the  negative, 
Mr.  Newton.  Mr.  Whitehead. 

Mr.  Warren.  Mr.  Otter. 

And  agreed  by  those,  who  answered  in  the 
affirmative,  that  he  may  be  allowed  a  month 
from  this  time,  to  settle  his  affairs  in  col- 
lege, the  other  four  not  dissenting. 

I  then  withdrew. 

It  was  not  likely  such  arbitrary  measures 
should  be  complied  with,  and  though  the 
bishop  of  Ely  is  visitor  of  the  college,  it  was 
thought  necessary  to  comply  with  the  com- 
mon Torms  on  such  occasions,  and  to  appeal 
to  him  from  the  injustice  of  the  master  and 
the  six  fellows.  The  appeal  was  accompanied 
with  the  following  letter. 

My  Lord ; 
The  unstatutable  proceedings  of  the  master 
and  certain  fellows  of  the  college,  have  put 
me  under  the  necessity  of  troubling  your 
lordship  with  the  appeal  which  accompanies 
this  letter;  and  I  flatter  myself  that  your 
lordship  will  see  the  propriety  of  my  request, 
that  your  lordship  woulci  suspend  the  execu- 
tion of  the  sentence,  against  which  I  appeal, 
until  the  matter,  now  at  issue,  has  receivea 
your  lordship's  determination. 

I  remain,  with  great  respect,  my  lord, 
your  lordship's  very  obedient 

and  humble  servant, 

W.  Fkerd. 
Jei.  Coll  Comb.  April  17, 1793. 

The  Appeal, 

To  the  honourable  and  right  reverend 
James,  lord  bishop  of  Ely,  visitor  of  Jesus 
college;  the  humble  appeal  of  William 
Frend,  M.A.  and  fellow  of  the  said  col* 
lege, 

Sheweth, 
That  at  a  meeting  of  the  master  and  ten 
fellows  of  the  said  college,  held  on  the  third 
of  April,  the  master  and  a  majority  of  the 
said  tellows  supposing  the  appellant  to  be  the 
publisher  of  a  pamphlet,  intituled  "Peace  and 
Union,''  concurred  in  the  following  Resolu- 
tions : 

1.  That  several  passages  in  the  said 
pamphlet  have  a  tendency  to  prejudice  the 
clergy  in  the  eyes  of  the  laity. 

2.  That  several  passages  in  the  said 
pamphlet  have  a  tendency  to  degrade,  in 
the  public  esteem,  the  doctrines  and  rites  of 
the  church  of  England. 

3.  I'hat  there  is  a  tendency  in  the  said 
pamphlet  to  disturb  tlie  harmony*  of  society. 

3  B 
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4.  That  the  said  pamphlet  tends  more 
particularly  to  hurt  the  credit  and  interests 
of  this  college. 

5.  That  in  publishing  the  said  pamphlet, 
Mr.  Frend  is  guilty  of  an  offence  contrary  to 
the  laws  of  the  college. 

And  in  consequence  of  these  resolutions, 
without  having  pointed  out  tlie  exceptionable 
passages  in  the  said  pamphlet^  or  the  statutes 
against  which  the  appellant  is  supposed  to 
liave  offended,  or  having  even  permitted  him 
to  speak  in  his  defence,  the  master  and  six  of 
the  fellows  agreed,  on  the  subsequent  day,  to 
remove  the  appellant  firom  residence  in  the 
college,  as  appears  from  the  following  words, 
which  the  master  read  to  the  appellant  in  tiie 
meeting : 

'  Is  it  the  opinion  of  this  meeting,  that  Mr. 
Frond  be  removed  from  the  college,  that  is 
from  the  precincts  of  the  college,  and  from  re- 
sidence in  it,  till  he  shall  procmce  such  proofs 
of  good  behaviour  as,  shall  be  satisfactory  to 
the  master  and  major  part  of  the  fellows  ? 

In  the  affinnative. 
The  Master.  Mr.  Bayley. 

Mr.  Mathew.  Mr.  Castlev. 

Mr.  Plampin.  -  Mr.  Stockdale. 

Mr.  Costobadie. 

In  the  negative, 
Jtfr.  Newton.  Mr.  Whitehead. 

Mr.  Warren.  Mr.  Otler. 

And  agreed  by  those  who  answered  in  the 
affirmative^  that  he  may  be  allowed  a  month, 
from  this  time,  to  settle  his  aflfairs  in  college, 
tl)c  other  four  not  dissenting. 

To  prevent  the  execution  of  this  sentence, 
passed  in  so  irregular  and  unstatutable  a  man- 
ner, the  appellant  humbly  requests  the  inter- 
position or  the  visitor  on  the  foUowincr 
grounds :  ^ 

1.  Because  no  exceptionable  passages  in 
the  said  pamphlet  were  produced. 

2.  Because  no  laws  of  the  college,  against 
which  the  appellant  has  offended,  were 
pointed  out. 

3.  Because  the  appellant  had  no  opportu- 
tunity  of  vindicating  liimself  from  the  sup- 
jposed  charges. 

4.  Because  it  does  not  appear  from  the 
statutes  of  the  college,  that  the  master  and 
six  of  the  frflows,  or  any  other  number  less 
than  the  majority  of  all  the  fellows,  are  com- 
petent to  inflict  any  punishment  on  a  fellow, 
much  less  one  not  expressly  warranted  bv  the 
statutes.  ^ 

5.  Because  the  sentence  of  removal  fft>m 
the  college  is  not  onlv  not  warranted  by  the 
statutes,  but  is  clearly  inconsistent  with  that 
which  requires  the  constant  residence  of  the 
Blaster  and  fellows. 

W.  Frend. 

The  master  and  five  fellows  answered  the 
Jbove  appeal,  and  delivered  a  copy  of  it  to 
Mr.  Frcad,  '' 


Proceedings  in  the  Cate  of 


[no 


To  the  honourable   and  rirfit  reverend 
James,  lord  bishop  of  Ely,  viator  of 
Jesus  college,  Cambridge. 
My  lord. 

We  have  received  from  Mr.  Frend  a  copy 
of  an  appeal,  which  he  has  made  to  j'our 
lordship,  from  a  sentence  of  amotion  pro- 
nounced against  him  by  the  master  and  ma- 
jor  part  of  the  fellows,  for  publishing  a 
pamphlet  intituled  "  Peace  and  Union,  fltc." 
The  spirit  and  contents  of  the  pamphlet  con- 
sidered, we  had  reason  to  think  that  in  the 
sentence  pronounced,  the  lenity  of  the  col- 
lege was  as  conspicuous  as  its  justice.  But 
since  Mr.  Frend  has  not  thought  proper  to 
acquiesce  in  it,  we  beg  leave,  in  few  words,  to 
vindicate  our  proceedings  from  the  objections 
which  he  has  made  to  tnem. 

As  Mr.  Frend,  in  the  introductory  part  of 
his  appeal,  represents  the  master  and  ^lows, 
as  only  supposing  him  to  be  the  publisher  of 
the  pamphlet  in  question,  we  shafl  lay  before 
your  lordship,  in  the  first  place,  the  evidence 
which  was  adduced  to  us  in  proof  of  that  fiict 

Mr.  Bowtell,  the  bookbinder,  and  his  boy, 
were  the  first  called  in.  The  boy  said,  that  a 
parcel  of  books  came  to  Mr.  Bowtell  by  thA 
St.  Ive's  carrier,  that  Mr.  Frend  came*  ami 
unbound  the  parcel,  dividing  it  into  two  bun- 
dies,  which,  by  Mr.  Frend's  orders,  he  carried 
to  the  two  booksellers,  Merrill  and  Lunn,  for 
sale.  Mr.  Bowtell  confirmed  that  Mr.  Frend 
was  at  his  ^louse  on  this  business,  and  that  it 
was  on  the  1  Jth  or  18th  of  February.  The 
boy  added,  that  he  did  not  carry  any  books  to 
Merrill's  or  Lunn's  for  a  considerable  tiine 
before  or  after.  Lunn*s  servant  was  then 
called  in,  he  confirmed  the  bringing  of  the 
bundle  by  Bowtcll's  boy  to  Lunn*s  shop,  and 
said  that  it  consisted  of  Mr.  Frend's  book 
called  "  Peace  and  Union,  &c.*'  He  farther 
said,  that  that  morning,  April  Sd,  he  brou|ht 
twenty  copies  of  this  pamphlet  ftt)Di  Mr. 
Frend's  rooms,  at  Mr.  Frend's  request,  for 
sale,  one  of  which  pamphlets  he  produced. 

This  is  a  detail  of  the  evidence  given  to  us 
in  support  of  the  fact  of  publication,  by  which 
we  were  fully  satisfied  that  Mr.  Frend  was 
to  be  considered  as  the  publisher  of  the 
pamphlet.  The  fact  of  publication  being 
thus  established,  the  first  ground  of  objection 
taken  to  the  validity  of  our  proceeding  tnereoo 
is,  that  no  exceptionable  passages  of  the 
pamphlet  were  produced. 

It  is  true,  my  lord,  tliat  we  declined  point- 
ing out  particular  passages,  because  our  dis- 
approbation was  toimdcd  not  merely  on  de- 
tached passages,  many  of  which  are,  in  our 
apprehension,  of  a  tendency  highly  criminal 
and  dangerous,  but  also  on  the  general  tenour 
and  tendency  of  the  whole  composition.  If 
your  lordship  should  deem  it  necessary,  that 
passages  should  be  distinctly  pointed  out,  we 
shall  nave  neither  difficulty  nor  repugnance  in 
obeying  any  order  which  your  lordship  may 
be  pleased  to  make  upon  us  to  that  elTiect 
But  we  humbly  conceive  {bat  the  irhok 
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pamphlet  (to  which  we  refer,  and  which  we 
Dave  annexed  to  this  answer)  being  submitted 
to  your  lordship's  view,  will  remove  the  ne- 
cessity of  any  such  selection  at  present,  and 
fully  justify  the  propriety  of  havmg  declined 
to  make  any  such  selection  at  the  time  of  the 
inouiiy. 

The  next  ground  is,  that  no  laws  of  the  col- 
lege against  which  Mr.  Freud  had  offended, 
were  pointed  out. 

In  cases  of  discipline,  we  apprehend  that 
it  is  not  necessary  to  point  out  particular 
statutes ;  because  if  the  matter  is  referred  to 
the  visitor,  the  college  avails  itself  not  of 
one,  but  of  the  whole  body  of  the  statutes, 
and  also  of  the  general  design  and  intention 
with  which  societies  of  that  Kind  are  institu- 
ted. The  college,  we  submit,  hath,  auatenus 
a  college,  an  inherent  right,  indepenaently'of 
any  express  or  particular  statute,  to  take 
cognizance  of  and  punish  offences,  contra 
bonos  mores^  committed  by  its  members ;  and 
among  those  offences  we  believe  no  person 
"will  have  any  difficulty  in  ranking  the  publi- 
.  cation  of  this  pamphlet. 

The  3d  ground  is,  that  Mr.  Frend  had  no 
opportunity  of  vindicating  himself  from  the 
supposed  charges. 

It  will  appear  to  your  lordship  from  the 
course  of  the  proceedings,  that  three  distinct 
opportunities  of  defence  were  given  to  Mr. 
Trend,  which  he  declined  to  accept,  but  upon 
conditions  demanded  by  himself,  to  which 
the  college  acceded,  so  far  as  they  conceived 
those  conditions  to  be  founded  in  justice. 
The  first  time  that  he  was  called  in,  instead 
of  entering  upon  his  defence,  he  demanded  a 
'written  charge.  The  second  time  that  he 
ivas  called  in,  he  would  not  enter  upon  his 
defence,  but  insisted  upon  his  former  aemand, 
though  he  was  told  tnat  the  charge,  which 
he  demanded,  was  contained  in  the  resolu- 
tions which  had  been  read  to  him,  of  which 
he  had  taken  a  copy.  It  was  then  resolved, 
that  if  he  would  not  enter  upon  his  defence 
-without  some  other  charge  than  that  con- 
tained in  the  resolutions,  the  meeting  would 
proceed  without  his  defence.  On  being 
called  in  a  third  time,  this  was  declared  to 
him :  but  instead  of  attending  to  it,  he  made 
Other  new  demands,  which  were,  that  as  by 
the  resolutions  read  to  him,  he  was  accused 
of  certain  offences,  the  passages  of  the  book, 
in  which  he  had  offenaed,  and  the  statutes 
against  which  he  had  offended,  might  be 
pointed  out  to  him ;  which  were  refused  on 
the  grounds  above  stated  to  your  lordship  in 
our  answer  to  the  first  and  second  articles  of 
ol^jectlon. 

As  to  the  4th  objection,  that  it  doth  not 
appear  from  the  statutes  of  the  college,  that 
tne  master  ^d  six  of  the  fellows,  or  any 
other  number  less  than  the  majority  of  all  the 
fdlows,  are  competent  to  inflict  any  punish- 
ment on  a  fellow,  much  less  one  not  expressly 
warranted  by  the  statutes :  We  answer,  that 
the  present  sentence  was  virtually  passed  by 


a  majority  of  the  fellows;  for  a  majority  of 
the  fellows  being  present  at  the  meeting,  and 
the  major  part  of  that  meeting  having  con- 
curred in  the  sentence,  such  sentence  is  valid, 
and  to  be  considered  as  passed  by  the  whole 
meeting,  tho' some  of  tne  memoers' present 
should  nave  refused  their  assent  to  it,  and 
even  expressed  their  dissent  from  it.  If  there 
should  be  any  doubt  of  this,  upon  the  face  of 
the  statutes,  we  beg  leave  to  refer  your  lord- 
ship to  bishop  Whitens  interpretation  of  them, 
which  is  of  equal  validity.* 

*  Bishop  White's  Interpretation  of  the  words 
De  mqjore  parte  Sociorumf  in  the  Statutes 
of  Jesus  College. 

De  majore  parte  sociorum  quomodo  acci- 
pienda  sit,  tam  in  dicto  statuto  de  electione 
officiarionun,  cap.  13,  quam  etiam  in  statuto 
de  electione  socio)aim  et  forma  ejusdem  cap. 
5  et  denique  in  statuto  de  scholaribus  in  col- 
legio  exhibendis  cap.  9,  de  quibus  omnibus 
idem  dubium  roovetur,  ita  judicamus.  Ni;- 
mirum  cum  in  statutis  vestris  observemus  re- 
quiri  alias  universaliter  majorem  partem  om- 
nium sociorum,  ut  in  quibusdam  rebus  et 
negotiis  arduis,  cap.  3.  25,  26, 27,  28,  memo- 
ratis,  alias  simpliciter  et  indefinite  majorem 
partem  sociorum,  non  adjecta  voce  omnium, 
ut  in  elcctionibus  sociorum,  scholarium,  et 
officiariorum  dictis  capitibus  5. 9.  et  12.  cum- 
que  prseterea  unicuique  dictarum  electionum 
suus  certus  terminus  ultra  quem  diflerri  non 
debeat  in  iisdem  statutis  hmitetur,  cum  de- 
nique in  dicto  statuto,  de  electione  sociorum, 
expresse  et  signanter  dicatur,  magister  cbn- 
vocabit  omnes  socios  ejusdem  collegii  tum  in 
academia  praesentes,  absentium  nulla  habita 
ratione  aut  mentione  facta,  eademque  esse 
videatur  reliquorum  duorum  statutonim  ratio: 
his  igitur  omnibus  diligenter  collatis  et  per- 
pensis,  tam  verba  ilia  mcti  capitis  quinti.  de 
electione  sociorum  et  forma  ejusdem,  illi  elccti 
censeantur  et  pro  eleclis  reputentur,  in  quos 
magister  et  in  ejus  absentia  prsesidens  sive 
locum  tenens  et  major  pars  sociorum  consen- 
serint,  quam  ilia  capitis  noni,  dictos  vero 
scholares  per  magistrum  et  majorem  partem 
sociorum  toties  eligi  et  admitti  volumus,  et 
denique  ilia  capitis  duodecimi,  illi  pro  electis 
ofiiciariis  habeantur  in  quos  magister  yel  in 
ejus  absentia  praesidens  et  major  pars  sociorum 
expresse  consenserint,  ita  interpretamur,  ut 
intelligantur,  et  intelligi  debeant,  non  de  ma- 
jore parte  numeri  sociorum  pro  tempore  exis- 
tentium,  sed  tantum  de  majore  parte  sociorum 
tum  in  academia  prsesentium  quando  elec- 
tionem  fieri  debere  contigerit. 

Proviso  semper,  quod  in  omnibus  dictis 
electionibus  requiratur  prssentia  majoris  partis 
totius  numeri  sociorum  pro  tempore  existen- 
tium.  Proviso  tamen  insuper  quod  si  quis 
sociorum  legitime  monitus  sive  vocatus  ad 
capitulum  venire  noluerit,  aut  neglexerit,  yel 
cum  semel  prsesens  fuerit  in  capitulo  sine 
venia  discesserit^  habeatur  pro  iJla  vice  et 
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The  last  ground  of  objection  is,  that  the 
sentence  of  removal  from  the  college  is  not 
only  not  warranted  by  the  statutes,  but  is 
clearly  inconsistent  with  that  statute,  which 
requires  constant  residence  of  the  master  and 
fellows. 

In  answer  to  this  we  must  observe,  that 
the  stat\ites  confer  a  power  of  total  expulsion 
itself,  for  such  acts  of  misconduct,  as  are  more 
particularly  criminal  and  offensive.  But  altho' 
It  were  true,  that  the  sentence  was  not  ex- 
pressly marked  out  by  the  statutes,  yet  we 
contend,  that  it  was  perfectly  competent  to 
the  college  to  pronounce  it  under  that  general 
and  necessary  authority  which  it  possesses  in 
all  cases  of  discipline,  whether  specifically 
desciibed  in  the  statutes  or  not.  Temporary 
amotion  is  a  punishment  well  known,  and  is 
frequent  in  the  practices  of  all  colleges  for 
offences  either  moral  or  academical.  It  is 
analogous  to  the  canonical  punishment  of 
suspension  ah  officio^  which  is  cnargeable  with 
inducing  the  same  inconsistency  as  is  com- 
plained of  in  the  present  case,  since  the  mi- 
nister is  thereby  restrained  from  discharging 
those  duties  which  he  has  solemnly  bound 
himself  to  perform.  It  is  analogous  to  most 
punishments  in  civil  society,  which  induce, 
for  the  time  they  last,  a  disability  of  doing 
several  acts  which  the  guilty  person  would 
otherwise  be  under  an  obligation  of  perfonn- 
ing.  A  similar  inconsistency  to  that  which 
is  now  complained  of,  occurs  between  two 
of  our  own  statutes :  the  statute  De  Refec- 
tionibus,  cap.  19,  says  that  the  fellows  shall 
not  be  absent  from  dinner  or  supper  in  the 
liall,  nisi  ex  caus^  rationabili,  per  magistrum 
ct  seneschallum  approbandil.  And  yet  the 
statute  De  Malis  Moribus,  &c.  cap.  8,  re- 
quires that  a  fellow,  for  certain  offences  shall 
be  put  out  of  commons.  This  objection  we 
^cannot  help  observing  is  somewhat  extraor- 
<)inary,  coming  from  a  man  in  Mr.  Trend's 
situation,  since  it  goes  to  the  lenity  of  the 
sentence;  for  the  statutes  would  have  war- 
ranted the  college  in  punishing  him,  by  total 
expulsion,  for  an  ofi'ence  of  such  magnitude  as 
that  of  which  he  has  been  guilty.  We  have 
the  honour  to  be,  my  lord,  your  lordship's 
most  dutiful  and  most  obedient  servants, 

W.  Pearce, 
W.  Mathew, 
J.  Plampin, 
j.  costobadie, 
Tho.  Baylev, 
Thomas  Castle y. 

The  prosecution  in  the  university  now  took 
up  the  attention  of  the  appellant,  so  that 
having  only  cursorily  looked  over  the  answer,  | 
he  wrote  to  the  bishop  to  excuse  himself  from 
replying  to  it  immediately. 

■ r         -  -  -    I —  ■■■■    ■■n  i-MUM  iWM^MJ— ■■ 

quoad.rcs  explicandas  in  illo  capitulo  tanquam 
nulhis  de  numero  existentium. 
The  above  ifi  the  interpretation  referred  to. 


My  lord ;  Mr.  Mathew  put  into  mv  hand 
yesterday,  by  your  lordship's  order,  tne  an- 
swer of  the  master  and  certain  fellows  of  the 
college  to  my  appeal.  The  same  motives 
which  led  them  to  condemn  me,  unheard,  in 
this  college,  instigated  them  to  make  part  of 
a  cabal  to  prosecute  me  in  the  vice-chan* 
cellor's  cour^  and  I  have  been  under  the  ne- 
cessity of  appearing  in  that  court  four  days; 
where,  after  a  stnct  examination  of  fifteen 
hours,  the  facts  have  not  been  proved  wluch 
they  have  misrepresented  in  their  answer, 
ana  on  which,  alter  a  few  minutes  conversar 
tion,  they  took  on  themselves  to  pass  a  sen- 
tence wholly  irrelevant  and  unjustifiable  in 
law  and  equity. 

My  accusers  are  expected  to'  finish  their 
charges  on  Friday  next,  and  I  shall  be  called 
upon  for  my  defence  in  the  course  of  next  week. 
Your  lordship  is  sensible  that  a  person  who 
has  for  the  last  three  months  laboured  under 
the  pressure  of  every  thing  which  malice  and 
calumny  can  suggest,  and  whose  attention  has 
been  wearied  by  the  fatigue  of  observing  the 
wretched  tricks  which  my  accusers  have  used' 
in  attacking  me,  is  incapable  of  sitting  down 
immediately  to  reply  to  the  master's  answer, 
in  a  manner  worthy  of  your  lordship's  notice, 
and  I  shall  therefore  presume  so  far  on  your 
lordship's  oatience,  as  to  delay  the  reply  till  I 
have  completed  my  defence  before  the  uni* 
versity.  As  the  annals  of  the  university  do 
not  present  an  instance  of  a  persecution  at- 
tended with  so  many  circumstances  of  malice 
and  ingratitude,  and  so  contrary  not  only  to 
the  principles  of  the  Christian  religion,  but 
to  every  maxim  of  law  and  justice,  I  trust  that 
your  lordship  will,  with  your  usual  kindness, 
accede  to  the  request  of  a  much  injured  man, 
and  one,  who  is  with  great  respect,  my  lord, 
your  lordship's  very  obedient  and  humble 
servant  W.  Frend. 

Jet,  Coll,  Camb.  May,  15,  1793. 

The  bishop  did  not  condescend  to  answer 
this  letter,  but  by  his  secretary,  allowed  three 
weeks,  to  commence  on  May  SSnd,  for  the 
drawing  up  of  the  reply.  Before  the  expirap 
tion  of  that  term  another  request  was  made 
in  the  following  letter : 

My  lord ;  I  am  sorry  to  be  under  the  ne- 
cessity of  making  another  application  to  your 
lordship,  to  request  farther  indulgence  with 
respect  to  the  time  of  making  my  reply  to  the 
paper  delivered  to  me  by  Mr.  Mathew.  A 
plain  statement  of  facts  will,  I  flatter  myself, 
convince  your  lordship  that  my  request  is  not 
unreasonable. 

The  vice-chancellor's  court  was  broken  up 
last  Thursday,  after  having  sat  eight  da^ 
during  wfiicb,  my  attention  was '  necessanly 
taken  up  with  the  proceedings ;  and  the  6- 
tigue  I  underwent  might  have  borne  down 
men  of  much  stronger  constitutions.  On  PVi- 
day  I  appealed  to  the  university,  and  on  Sa- 
turday the  proctor,  in  the  name  of  the  uni- 
versity^  inhibited  the  vice-chanccifcw  fivm 
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putting  his  sentence,  wluch  is  founded  neither 
tn  law  nor  evidence,  into  execution.  I  must 
now  prepare  myself  to  appear  before  the  de- 
legates, and  not  being  by  any  means  reco- 
vered from  the  fatigue  of  the  last  business, 
your  lordship  will,  i  hope,  have  the  goodness 
to  allow  me  a  longer  time  to  prepare  Uie  reply 
to  be  laid  before  your  lordship. 

It  is  an  unusual  thing  that  an  Englishman 
should  be  thus  employed  in  two  different 
courts,  on  the  same  subject,  and  I  was  once 
in  hopes  that  my  persecutors  would  have  per- 
mitted a  decision  to  take  place  in  one  court 
before  they  proceeded  to  attack  me  in  ano- 
ther. But  as  they  were  resolved  to  harass 
me  to  the  utmost  of  their  power,  I  have  only 
to  commit  myself  to  your  lordship's  protec- 
tion, and  to  request  that,  as  to  this  moment 
I  have  not  been  free  from  vexation,  and  am 
tiow  scarce  able  to  take  pen  in  hand,  I  mav  be 
indulged  with  longer  time,  or,  if  it  should  be 
agreeable  to  your  lordship,  I  could  wish  to  be 
permitted  to  delay  my  reply  till  the  merits  of 
the  cause,  now  pending  in  the  university,  have 
been  fully  and  finally  discussed  by  its  dele- 
gates. I  have  the  honour  to  be,  with  great 
respect,  mv  lord,  your  lordship's  very  obeaient 
ana  humble  servant, 

W.  Frcnd. 
Je$U8  College,  Canib,  June  3, 1793. 

The  bishop,  in  return,  answered  by  his 
secretary,  that  he  did  not  think  it  consistent 
with  a  proper  attention  to  the  college,  and 
the  nature  of  the  business  referred  to  nim,.  to 
comply  with  the  request.  His  lordship  was, 
therefore,  put  to  the  trouble  of  receiving  ano- 
ther letter. 

My  lord;  As  the  circumstances  already 
mentioned  to  your  lordship  have  prevented 
me  from  giving  more  than  a  cursory  glance 
at  the  answer  to  my  appeal,  I  am  by  no  means 
certain  what  time  or  trouble  will  be  requisite 
for  the  reply.  But  if  I  am  not  in  the  mean 
while  called  upon  by  the  university,  I  shall 
do  my  utmost  endeavours  that  it  may  be  with 

Sour  lordship  by  the  end  of  next  week.    I 
ave  the  honour  to  be,  with  great  respect, 
my  lord,  your  lordship's  very  obedient  hum- 
ble servant,  W.  Frend. 
June  5th,  179S« 

AfUr  this  the  appellant  went  into  the  coun- 
-  try  for  a  few  days,  and  on  his  return  to  college 
drew  up,  in  a  couple  of  days,  his  reply,  ii^hich 
he  sent,  accompanied  with  the  following  let- 
letter,  to  the  bishop : 

My  lord ;  Inclosed  is  nw  reply  to  the  an- 
swer of  the  master  and  five  fellows  of  this 
c:ollege.  Had  I,  on  the  receipt  of  it,  read  it 
twice  over,  your  lordship  would  not  have  been 
troubled  with  any  requests  from  me  for  time 
to  consider  it.  I  remain  with  great  respect, 
my  lord,  yoiur  lordship's  very  obedient  hum- 
!ble  servant,  \V.  Frend* 

June  14,  ITdd, 


The  absence,  .it  is  presumed,  of  his  secre- 
tary, put  his  lordship  to  tlie  trouble  of  writ- 
ing an  answer  to  the  above  in  the  following 
words : 

The  bishop  of  Ely  received,  by  yesterday's 
post,  Mr.  Frend's  reply  to  the  answer  of  the 
master  and  fellows  of  his  college  to  his  ap» 
peal  against  their  sentence.  His  lordship  de- 
sires Mr.  Frend  will  deliver  a  copy  or  the 
reply  to  the  master  and  fellows  for  their  coo«- 
siaeration. 

June^Otky  1798. 

In  obedience  to  this  order,  as  the  master 
was  absent,  a  copv  of  the  reply  was  given  to 
the  president  of  tne  college. 

B.EPI.T. 

My  lord ;  The  answer  to  my  appeal  is  sign- 
ed, I  perceive,  by  the  master  and  five  only  of 
the  fellows,  who  a^eed  to  remove  me  from 
the  college :  from  whence  I  conclude  that  the 
sixth  fellow  being  fully  sensible  of  his  error, 
in  actins  in  so  unv.^rrantable  a  manner  against 
one  of  nis  society,  refused  to  be  any  farther 
connected  with  those  b^  whom  he  had  been 
misled.  I  am  not  surprised  that  the  five  fel- 
lows should  praise  themselves  for  their  lenity; 
since  they  nad  sent  to  your  lordship  an  ac* 
cusation  very  different  from  the  resolutions 
entered  into  at  the  meeting  of  the  3rd  of 
April,  and  had  besides  been  most  of  them 
part  of  a  cabal,  to  deprive  me  of  my  degrees, 
and  to  banish  me  from  the  university.  It  is 
no  wonder  that  they  should,  talk  oi  lenity, 
who  regard  as  qf  little  moment  the  inconve- 
nience which  a  man  of  letters  must  feel,  by 
being  deprived  of  the  calm  repose  requisite 
for  study,  and  of  access  to  the  rich  repositories 
of  learning  in  this  place :  but  their  language 
in  my  opinion  is  insolence  in  the  extreme,  and 
adds  insult  to  injustice. 

I  have  said  that  the  master  and  fellows  sup- 
posed me  to  be  the  publisher  of  a  certain 
{>amphlet,  and  they  have  now  laid  before  your 
ordsnip  the  evidence  by  which  they  were 
guided.  It  b  the  boast  of  Englishmen,  that 
the  accused  person  should  be  confironted 
with  the  witnesses,  but,  as  in  this  instance  a 
different  conduct  was  pursued,  it  is  no  wonder 
that  the  pretended  judges  should  not  only  fall 
into  error,  but  should  present  with  the  utmost 
confidence  such  error  to  your  lordship. 

I  do  declare,  and  am  ready  to  attest  upon 
oath,  that  in  the  evidence  laid  before  your 
lordship,  there  is  an  absolute  falsehood. 

The  master  and  the  five  fellows  confess, 
that  no  exceptionable  passages  were  pointed 
out,  and,  in  excuse,  refer  to  the  general  tenor 
and  tendency  of  the  whole  composition.  Whaft 
may  be  their  ideas  of  the  tendency  of  any 
work,  it  is  not  necessary  for  me  to  inquire.  1 
do  not  conceive  them  to  be  competent  judges 
of  my  writinj;s,  nor  ever  intend  to  govern 
myself  by  their  notions  of  composition.  In 
the  most  wretched  inqiusition  that  the  world 
has  ever  seen;  such  a  pretext  for  punishing  a 
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man  has  never  been  held  forth.  Some  5pe« 
cific  charges  have  been  brought  a^nst  the 
accused  person,  and  whether  the  crimes  were 
teal  or  fictitious,  the  disciples  of  St.  Dominick 
carried  on  the  appearance  of  justice.  Even 
the  persecutors  of  Galileo  did  not  think  the 
tendency  of  his  philosophy  a  sufficient  cause 
ibr  connnin^  him  in  prison.  They  brought 
forward  the  charges  on  which  he  was  con- 
demned, namely/ for  contradicting  the  scrip* 
tures  and  violating  the  laws  of  the  holy  see. 
To  remove  a  man  from  college  on  the  sup- 
posed evil  tendency  of  his  publications,  is  to 
open  a  door  for  the  worst  of  persecutions.  The 
first  printed  Bibles  in  England  were  burnt, 
because  of  their  supposed  dangerous  tendency, 
and  if  this  pretext  were  aUowed,  students 
must  hereafler  shut  up  their  books,  lest,  if 
by  a  regular  attention  to  college  duties,  they 
fihould  offend  some  of  the  body  who  might 
be  notorious  for  a  disregard  of  ail  order  and 
decorum,  the  publishing  of  a  book  should 
render  them  obnoxious  to  every  species  of 
vindictive  malice  and  resentment. 

Under  this  head,  I  beg  leave  to  offer  to  your 
lordship's  consideration  the  following  histo- 
rical fact,  which  shows,  in  the  strongest 
manner,  the  sense  of  the  whole  bench  of 
bishops,  on  a  similar  occasion.  In  1701,  the 
lower  house  of  convocation  took  into  consi- 
deration bishop  Bumet*s  Exposition  of  the 
thirty>nine  articles  of  the  church  of  England ; 
and  coming  to  several  resolutions  upon  it^ 
laid  them  before  the  upper  house,  which 
proceeded,  among  others,  to  the  following 
conclusion :  "  That  the  lower  house  of  convo- 
cation's censuring  the  book  of  the  bishop 
of  Sarum,  in  general  terms,  without  men- 
tioning the  particular  passages  on  which 
the  censure  is  grounded,  is  defamatory  and 
scandalous.''* 

The  reason  for  not  pointing  out  the  parti-  , 
cular  statutes  against  which  I  am  supposed  to 
have  offended,  is  ridiculous  and  puerile  in  the 
extreme.  The  statutes  arc  given  us  as  a  rule 
of  conduct,  and  to  prevent  arbitrary  pro* 
cecijlings :  I  have  sworn  to  obey  these  sta- 
tutes, and  to  submit  to  a  punishment  ac- 
cording to  the  statutes,  but  not  to  any  other. 
The  college  has  certainly  a  right  to  punish  a 
member  for  an  offence  contra  bonas  mores^ 
but  the  offence  is  punishable  only  according 
to  the  statutes.  Any  punishment^  not  au- 
thorized by  the  statutes,  a  fellow  of^this  col- 
lege is  not  bound  to  submit  to ;  and  if  the 
master  should  pretoid  to  enforce  it,  he  doet  it 
under  the  perU  of  perjury :  for  he  has  taken 
mi  oath  to  govern  according  to  the  statutes. 
This  subject  has  been  well  stated  in  the 
protest  laid  before  your  lordship  by  three  of 
the  6^1  lows  present  at  the  meeting  on  tiic 
third  of  April.    **  We  conceive,   tliat  the 

*  See  Historical  Essay  upon  the  Govern- 
ment of  the  Church  of  England,  b;*  George 
Reynolds,  LL.  D.  arebdeacaon  of  Lu  coln^  p. 
)94.    FrcTui. 


master  and  fellows  have  not  a  power  of  pu« 
nishing  any  fellow  of  the  college,  till  it  is 
clearly  proved  that  he  has  oifended  against 
some  one  of  the  college  statutes;  and  that 
then  they  are  empowered  to  inflict  only  such 
punishment  as  the  statute  requires." 

I  have  said,  that  I  had  no  opportunity  of 
vindicating  myself  from  the  supposed  charges  p 
and  the  master  and  the  five  fellows  refer  vour 
lordship  to  some  course  of  proceedings,  which 
not  having  seen  I  might  invalidate,  by  re« 
peating  only  my  former  assertion.  But  it  is 
very  extraordinary  that  the  master  and  the 
five  fellows  should  pretend  to  say,  that  I  had 
tliree  opportunities  offered  of  making  my  de- 
fence, when  three  of  the  other  fellows,  who 
were  present  with  them  during  the  whole  of 
the  time,  declare,  as  one  reason  for  dissenting 
from  the  resolution  of  removing  me  from  the 
college,  that  I  had  no  opportunity  given  of 
vindicating  myself.  Their  words  are, "  It  ap- 
pears to  us  to  be  repugnant  to  the  principles  of 
justice,  and  contrary  td  the  rules  observed  in 
every  court,  to  pass  sentence  on  any  person 
before  he  has  had  an  opportvmity  of  answering 
to  the  particular  charges  brought  against  him, 
which,  in  the  present  instance,  was  not  al- 
lowed to  Mr.  Frend."  In  addition  to  this 
evidence,  given  by  three  very  respectable 
members  oT  our  college,  one  of  whom  b  a 
tutor,  and  exemplary  in  the  discharge  of 
every  part  of  that  office,  I  do  declare,  and  am 
willing  to  attest  upon  oath,  that  the  account 
delivered  to  your  lordship  is  founded  on  a 
gross  misrepresentation. 

The  master  and  the  five  fellows  assert,  that 
their  sentence,  for  such  they  call  their  resolu- 
tion, was  virtually  passed,  by  a  majority  of 
the  fellows;  and,  as  aproo^  allege,  that  a 
ii)a}ority  of  the  fellows  being  present  at  the 
meeting,  and  the  major  part  or  that  meeting 
liaving  concurred  in  the  sentence,  such  sen- 
tence 18  valid,  and  to  be  considered  as  passed 
by  the  whole  meeting,  though  some  of  the 
fellows  expressed  their  dissent  to  it.  Thi 
consequence  of  this  reasoning  is.  That  if  a 
master  of  the  college,  regardless  of  his  duty 
and  his  oath,  shoura  make  a  party  amongst 
the  fellows  to  injure  another,  should  closet 
five  of  the  fellows,  and,  by  promises,  solicita^ 
tions,  or  threats,  bring  them  over  to  his  pur*- 
pose,  he  may  drive  any  person  from  the  col- 
lege, of  whom,  through  prejudice,  he  has 
conceived  a  bad  opinion,  or  from  whose  fall 
he  expects  to  derive  an  advantage.  But  tbe 
author  of  the  statutes  was  not  so  inattentive 
to  the  liberty  and  independence  of  the 
fellows;  he  was  aware  of  the  abuses  which 
in  general  prevail  in  bodies  of  this  sort,  and 
would  not  permit  a  person  to  be  exposed  to 
the  continual  injuries  which  he  might  re- 
ceive from  the  intrigues  of  a  master  and  ^\'t 
fellows.  ^  The  sroafler  crimes  have  punish- 
ments assigned  to  them,  to  be  inflicted  by  tbe 
master  or  president,  and  dean :  the  greater 
crimes,  by  the  master;  and  majority  of  the 
fellows.    Sishop  White*s  interpretation  can- 


749] 

not  ap; 
the  re* 


Wiaiam  Frentt,  Cleri,  M.  A. 


A.  D.  1793. 


[750. 


mlyto 
hef  of 


this  case ;  for  it  was  made  for 
the  fellows  in  certain  cases,  in 


which,  from  the  inconvenience  or  impossibi- 
lity of  assembling  all  the  fellows,  the  college 
might  be  liable  to  sustain  some  detriment; 
but  in  his  interpretation  there  is  no  reference 
to  any  statute  on  punishment,  and  it  is  con- 
fined solely  to  three  statutes  which  limit  cer- 
tain elections  with  respect  to  time.  In  the 
present  instance,  there  can  be  no  reason  for 
not  expecting  the  concurrence  of  a  majority 
of  the  fellows,  if  the  sentence  were  justifmble; 
since  the  meeting  was  not  confined  tu  any 
particular  time,  and  the  master  was  vested 
with  sufficient  authority  to  bring  all  the  fel- 
lows tc^ther.  As  there  was  more  than  a 
miyority  of  the  fellows  present,  and  only  six 
concurred  in  the  resolution  of  removal,  the 
proper  mode  of  arguing  is,  that  not  only  those 
tour  who  dissented  from  the  resolution,  but 
all  the  rest  who  did  not  appear  disapproved 
entirely  of  the  master's  conduct,  m  pre- 
tending to  call  the  fellows  together  on  a  sub- 
ject, in  which  it  is  evident  they  thought  them- 
selves not  at  all  concerned.  For  I  cannot 
sdlow  the  master  and  fellows  of  this  college 
any  right  to  decide  on  the  merits  of  a  work 
written  by  one  of  their  body.  The  statutes 
give  them  no  such  power,  and  if  a  fellow  of 
file  college  should,  oy  printing  or  publishing 
act  contrary  to  the  laws  of  the  realm,  he  is  in 
common  with  other  Englishmen,  liable  to  be 
brought  before  the  tribunal  of  justice. 

Instead  of  answering  my  last  objection,  and 
pointing  out  the  statute  which  warrants  their 
resolution  of  removal,  the  master  and  five 
fellows  are  content  with  saying,  that  the  col- 
lege could  pass  such  a  sentence  under  that 
general  and  necessary  authority  which  it  pos- 
sesses in  all  cases  of  discipline,  whether  speci- 
fically described  in  the  statutes  or  not.  But, 
unfortunately  for  them,  I  have  taken  an  oath 
to  obey,  and  will  obey  only  in  those  cases 
prescribed  by  the  statutes,  and  the  same  oath 
-which  obliges  me  to  obey  only  in  certain 
cases,  is  a  sufficient  proof  that  the  college  can 
demand  obedience  only  in  those  cases. 

The  punishment  of  a  fellow,  by  a  tempo- 
rary removal  from  his  college,  is  not  known 
in  the  university,  except  in  those  colleges,  in 
which  it  is  enjoined  by  their  statutes,  and  I 
have  good  reason  for  sayine,  that  the  asser- 
tion of  the  master  and  five  fellows,  con- 
cerning the  frequent  practice  of  such  amotion 
in  the  university  at  large  is  without  founda- 
tion. But  were  this  true  in  other  colleges, 
we  are  to  be  governed  by  our  own  laws,  not 
by  the  laws  or  practice  of  any  other  commu- 
nity. Where  the  punishment  of  removal  is 
statutable,  the  inflicting  of  it  supersedes  the 
duties  required  by  the  other  statutes.  On 
this  principle  the  suspension  of  a  clergyman 
cb  (^fficioj   is   perfectly  consistent  with  his 

general  obligation  to  dischargee  the  duties  of 
is  office :   such  obligation  being  only  condi- 
tional, and  dependant  on  his  own  c6nduct, 

and  the  JudgxueQt  of  his  superior.   But  would 


your  lordship  think  yourself  justifiable  in  as- 
suming a  discretionary  power  of  banishing  a 
clergyman  from  his  living,  who,  by  his  oath, 
is  obliged  to  residence,  such  punishment  not 
bdng  enjoined  by  any  law  of  the  church? 
There  is  no  inconsistency  between  the  two 
statutes  pointed  out  by  the  master,  and  the 
five  fellows.  To  make  such  inconsistency, 
they  must  suppose,  that  the  fellow,  who,  m 
virtue  of  the  latter,  shall  be  put  out  of  Com- 
mons, is  not  obliged  by  the  former  to  dine  in 
the  hall  at  his  own  expense ;  or  if  any  such 
inconsistency  should  be  allowed,  it  is  certainly 
not  a  shnilar  one,  as  it  arises  from  an  express 
injunction  of  the  law-maker.  And,  it  the 
founder  of  the  college  had  thought  fit,  among 
other  punishments,  to  appoint  that  of  tern* 
porary  removal,  and  to  aaa^  that  it  might  be 
inflicted  by  the  master,  and  six  of  the  fellows, 
there  would  be  no  doubt  of  the  obligation  on 
every  fellow  to  comply  with  it;  but  as  the 
master,  and  the  live  fellows,  have  not 
brought  the  least  shadow  of  a  proof  that  this 
is  the  case,  my  objection  remains  in  fiiU 
force. 

On  the  whole,  I  cannot  help  observing  to 
your  lordship,  that  the  master,  and  the  five 
fellows,  have  failed  in  their  answer  to  every 
one  of  my  objections.  Being  sensible  of  the 
weakness  of  their  cause,  and  the  badness  of 
their  arguments,  they  pretend  to  talk  of  the 
lenity  of  their  sentence,  and  of  the  situation 
in  which  they  suppose  me  to  be  placed.  The 
offence,  of  which  they  conceive  me  to  be 

guilty,  is  an  ideal  o  le ;  the  statutes  would  not 
ave  warranted  them  in  ptmishing  me  by 
total  expulsion ;  and  if  tliey  nad,the  exchange 
of  expulsion  for  a  temporary  removal,  musty 
on  my  part,  have  been  optional.  So  tar  firom 
siving  the  master  and  five  fellows,  any  credit 
ror  their  lenity,  I  conceive  them  ty  have  done 
the  utmost  in  their  power,  for  which  they 
imagined  that  they  had  the  least  semblance 
of  a  pretext)  and  the  injustice  of  their  conduct 
is  apparent  in  the  total  irrelevancy  of  their 
sentence.  For,  what  has  the  publishing  of  a 
book,  containing  speculative  opinions,  to  do 
with  the  behaviour  of  an  individual  ?  What 
misbehaviour  could  they  ever  charge  me  with  ? 
What  certificate  of  good  behaviour  do  they 
require  ?  What  proofs  will  satisfy  Mr.  Plam- 
pin,  who  is  a  tutor  in  the  college,  and  noto- 
rious for  neglect  in  the  most  material  part  of 
his  office,  that  of  givins  lectures?  If  proofs 
were  requisite,  I  could  bring  them  signed  by 
the  most  respectable  members  of  this  univer- 
sity, and  the  first  literary  characters  in  tlie 
kingdom ;  and  I  should  have  the  utmost  con- 
tempt for  myself,  if  my  character  could  be 
in  the  least  hurt  by  any  imputation  which  the 
master,  and  the  five  fellows,  have* endeavour- 
ed to  fix  upon  it.  Instead,  therefore,  of  re- 
quiring a  certificate  of  my  good  behaviour 
elsewhere,  let  them  first  produce  some  proofs 
of  my  misbehaviour  during  my  residence 
among  them ;  and  if  they  could  do  that  in  a 
satisfactory  maoaer  to  your  lordship;  the  con« 
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sequences  are  well  known.  As  to  this  wor^e 
than  inquisitorial  manner  of  proceeding,  by 
examining  witnesses  without  confronting 
tbem  with  the  accused,  by  refusing  to  hear  a 
man  in  his  own  defence,  oy  condemning  him 
without  pointing  out  the  statute  against 
which  he  has  ofiended,  by  passing  a  sentence 
which  is  totally  illegal,  and  has  no  connexion 
with  the  supposed  crimes,  I  am  persuaded  it 
must  be  as  (usgusting  to  your  lordship,  and 
every  other  liberal  mind,  as  it  is  to,  my  lord, 
your  lordship's  very  obedient  servant, 

W.  Frend. 

On  the  16th  of  July,  the  master  of  the  col- 
lege called  a  meeUne  of  the  fellows,  and  in  it 
read  to  us  a  paper  which  he  professed  to  have 
received  from  the  bishop  of  £]y,  and  on  the 
twenty- sixth  of  July,  it  was  copied  into  the 
order-book  of  the  college,  as  appears  from  the 
following  extract: 

July  9B.  1793. 

At  a  meeting;  of  the  master  and  all  the  fel- 
lows resident  m  college,  Mr.  Frend  having 
appe^ed  to  the  visitor  against  the  sentence 
contamed  in  the  foregoing  page,  and  the  visi- 
tor having  dismissed  the  appall,  and  affirmed 
the  sentence  in  the  following  words : 

To  the  reverend  the  master  and  fellows  of 
St.  Rhadegunde,  or  Jesus  College,  in  the 
imiversity  of  Cambridge. 

Gentlemen;  I  have  carefully  perused  the 
apueal  of  the  reverend  William  Frend,  of  your 
college,  against  the  proceedings  had  and  sen- 
tence passed  upon  him,  as  publisher  of  a 
pamphlet,  intituled  Peace  and  Union  recom- 
mended to  the  associated  bodies  of  republi- 
cans and  anti-republicans;  by  the  master  and 
major  part  of  the  fellows  of  your  society,  toge- 
ther with  the  answer  of  the  said  society,  and 
the  reply  of  the  appellant,  and  the  several 
documents  therein  referred  to,  and  having 
duly  deliberated  thereupon,  I  dismiss  the 
Mud  appeal,  and  affirm  tne  sentence  of  amo- 
tion.— I  am,  Gentlemen,  your  constant  well* 
wisher, 

James  Ely,  visitor. 
Jufy  Id,  1793. 

Agreed,  that  if  Mr.  Freud  does  not  quit  the 
college  according  to  the  sentence,  that  no 
time  should  be  lost  in  enforcing  the  sentence 
in  the  manner  pointed  out  by  sir  William 
Scott,  in  an  opinion  given  by  bim  on  this  oc- 
casion. 

W.  Pearce,  master. 
'  W.  Matuew. 
Thos.  Bay  ley. 

Mr.  Frend  was  not  at  that  time  in  college, 
but  the  master  informed  him  by  letter,  that  on 
the  second  #f  August,  admission  into  the  col- 
lege would  be  denied  to.  him.  On  that  day 
Mr.  Frend  returned  to  college,  and  about 
twelve  o'clock  received  an  intimation  in  writ- 
ing from  the  master,  that  the  college  servants 
were  prohibited  from  supplying  him  in  future 
with  any  necessaries. 


This  case  was  afterwards,  byMr.  Frefid, 
brought  before  the  court  of  liing's-bettch. 
It  is  thus  reported  5  Term  Rep.  475. 

Thursday,  Jan.  aSdf  1794. 
The  King  against  the  Bishop  of  Ely. 

Raike  moved,  and  was  supported  by  Grsss, 
for  a  rule  calling  on  the  bishop  of  Ely  to  show 
cause  why  a  mandamus  should  not  bsue,  di- 
rected to  him,  commanding  him  as  vbitor  of 
Jesus  College,  Cambridge,  to  hear  and  deter- 
mine an  appeal  of  thjp  reverend  W.  Freod, 
late  a  fellow  of  that  college,  against  a  sentence 
t)f  amotion. 

It  appeared  from  the  affidavit  of  Mr.  Frend 
that  in  April  last  he  was  *'  removed  from  his 
college''  ny  a  sentence  of  the  master  and 
fellows,  on  a  charge  of  having  written  a 
seditious  |famphlet:  that  the  defendant  ap- 
pealed against  this  sentence  to  the  bishop  of 
Ely,  as  visitor,  on  the  grounds  that  no  excep- 
tionable passages  in  the  pamphlet  hail  been 
produced ;  that  no  laws  of  the  collea;e,  against 
which  the  appellant  had  offended,  were 
pointed  out ;  that  the  appellant  had  no  oppor- 
tunity of  vindicating  himself;  that  there  was 
not  a  majority  of  all  the  fellows  of  the  college 
concurring  in  the  sentence,  as  the  statutes 
required ;  and  tliat  the  punishment  was  not 
statutable : '  that  in  answer  to  thb  appeal  the 
master  and  five  of  the  fellows  asserted  to  the 
visitor  that  they  had  examined  evidence  re- 
latins  to  the  publishing  of  the  pamphlet,  bjr 
whicn  they  were  convinced  that  Mr.  Frend 
was  the  publisher;  that  the  appellant  had 
three  distinct  opportunities  given  to  him  to 
defend  himself;  and  that  the  sentence  which 
they  had  taken  upon  themselves  to  inflict, 
was  virtually  passed  by  a  majority  of  the 
fellows :  that  to  this  answer  the  defendant 
replied  that  the  evidence  was  false;  that, 
with  respect  to  the  opportunities  offered  to 
him  of  making  a  defence,  tlie  master  and 
five  fellows  had  misrepresented  tiie  case  to 
the  visitor,  and  that  three  other  fellows  had 
protested  against  the  sentence  on  tliis  ground 
that  Mr.  Frend  had  not  had  an  opportunity 
of  answering  the  charge.  ''  That  upon  the 
appeal  thus  made  to  the  visitor,  the  answer 
of  the  master  and  the  five  fellows,  ami  the 
reply  of  the  appellant,  the  visitor,  without 
reference  to  any  of  the  statutes  of  the  college, 
without  noticing  the  adle^tions  of  the  appel- 
lant, or  the  want  of  proof  on  the  part  of  the 
master  and  five  fellows,  without  specif}ing 
any  reasons  (agreeably  to  the  constant  practice 
of  former  visitors)  for  hb  concurrence  with  the 
sentence  of  the  masters  and  fellows,  in  short 
with  a  sunple  declaration  that  he  had  duW 
deliberated  upon  these  things,  determined 
in  these  words,  "  I  dismiss  the  said  appeal, 
and  affirm  the  sentence  of  amotion.'* 

The  counsel  for  the  rule  admitted  that  Uus 
court  had  no  authority  to  compel  the  bishop 
to  exercise  hb  visitatorial  power  in  any  P*ni- 
cular  mode,  w  to  correct  his  sentence,  ftow- 
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tver  ^noneoiis,  if  that  sentence  w^re  ptcf^ 
IKWtM^d  afber  heating  the  merits  of  the  case 
on  appeal;  Philips  ▼.  fitiry,  1  Ld.  Raym.  5, 
S  T .  R.  346 ;  but  contended  that  in  this  case 
the  bishop  had  not  heard  the  appeal  of 
Mr.  Frend  at  all ;  for  that  tfaou^  he  received 
the  appeal,  be  dismissed  it  without  hearing 
any  ot  the  parties.  They  also  mentioDed  R. 
V.  the  bishop  of  Lincoln  Tr.  35  Oeo.  3.  B.  R. 
f  fi  T.  R.  838w] ;  where  the  court  said  they 
liad  a  right  to  compel  a  visitor  by  man- 
damus to  hear  an  appeal,  in  order  that  he 
■debt  form  his  judgment  on  the  merits  of  it. 

'Lord  KenyoHf  C.  J.  If  there  were  the  most 
remote  probability  of  raising  a  duestion  in 
this  case,  we  ou^ht  to  grant  a  rule  to  show 
cause,  in  order  tnat  the  question  might  be 
farther  investigated.  But  as  there  is  no  pro- 
bability of  throwing  fresh  light  on  this  case, 
and  as  according  to  the  circumstances  now 
disclosed  the  rule  which  applies  to  cases  of 
this  description  has  been  so  clearly  settled 
ftr  pear  a  century  (since  the  case  of  Philips 
▼.  Bury)  that  it  ought  not  now  to  be  brougnt 
hi  question  again,  I  think  it  would  be  unjus- 
tifiable to  put  the  bishop  to  the  expense  of 
showing  cause  against  a  rule,  which  is  desti- 
tute of  every  foundation  on  which  it  can  rest. 
It  was  settled  in  Philips  v.  Bury,  in  which 
determination  the  profession  has  ever  since 
ftequiesced,  that  this  court  has  no  other  power 
than  that  of  putting  the  visitatorial  power  in 
iCKftion  (if  I  may  use  the  expression),  but  that 
i^tfae  jodgment  of  the  visitor  be  ever  so  erro- 
Iwoiia,  we  cannot  interfere  in  order  to  correct 
it.  Now  here  the  visitor  received  the  appeal ; 
each  party  disclosed  his  case  to  him;  the 
vrhele  merits  of  the  case  were  before  him ; 


and  be  has  exercised  his  judgment  upon  the 
whole.  If  therefore  we  were  to  interfere,  it 
would  be  for  the  purpose  of  controlling  hb 
judgment.  But  any  mterference  by  us  to 
control  the  judgment  of  the  visitor  would  be 
attended  with  the  most  mischievous  conse- 
quences, since  we  must  then  decide  on  the 
statutes  of  the  college,  of  which  we  are  igno- 
rant, and  the  construction  of  which  has  been 
confided  to  another  forum. 

Ashhurst  J,  When  a  visitor  refuses  to  receive 
and  hear  an  appeal^  this  court  will  compel  him 
to  exercise  nis  visitatorial  power:  Dut  we 
have  no  authority  to  compel  him  to  form  a 
particular  judgment  on  the  merits.  Here  the 
bishop  has  heard  and  decided ;  and  I  Uiink 
that  ttie  appellant  does  not  state  the  ground 
of  his  application  correctly,  when  he  says  th^t 
the  bishop  has  not  heard  the  appeal. 

Buller  J.  The  whole  turns  on  the  equivooil 
use  of  the  word,  **  heard.''  The  appellant 
thought  he  had  a  right  to  be  heard  personally 
before  the  visitoiy  and  that  the  bishop  ought 
not  to  have  decided  without  hearing  parol 
evidence.  But  that  is  not  the  course  orpr6- 
ceeding  on  these  appeals.  Here  the  appelknt 
states  that  he  dia  appeal ;  that  the  coUe^ 
sent  their  answer  to  the  bishop ;  and  that  Be 
(the  appellant)  replied  to  it ;  then  the  bi^dp 
did  hear  the  appeal  in  the  way  in  which  such 
appeals  are  usually  heard. 

Oro§e  /.  If  the  bishop  had  not  exercised 
his  judgment  at  all,  we  would  have  compelled 
him :  but  it  is  objected  that  he  has  not  exer- 
cised it  rightly;  to  this  I  answer  that  we  have 
no  authority  to  say  how  he  should  hav^  de« 
dded. 

Rule  refused. 


577.  Proceedings  in  the  Case  of  DaiHiel  Isaac  Eaton,*  upon  aft 
Iddictmenl  for  publishing  a  Libel,  intituled,  ''  The  Secofid 
Part  of  the  Rights  of  Man,  combining  principle  and  prac- 
tice." By  Thomas  Paine.  Tried  at  Justice  Hall,  in  the 
Old  Bailey,  before  Sir  John  William  Rose,  Serjeant  at  Law^, 
Recorder  of  the  City  of  London^  on  Monday,  the  3rd  Day  of 
June :  33  George  III*  A.  D.  1793. 


lamiCTMENT. 

At  the  general  session  of  Oyer  and  Tenbiner, 
of  our  Lord  the  Kin^  holden  for  the  city 
of  London,  at  Justice-hall,  in  the  Old 
Bailey,  witnin  the  parish  of  St.  Sepulchre, 
in  the  Ward  of  Farrinralon  without,  in 
London  aforesaid,  on  Wednesday,  the 
twetieth  day  of  February,  in  the  thhty- 

■II  ■  II  ■■....■  .1    —     " 

*  See  the  next  case;  and  in  this  Collection, 

Sie  trials  of  this  same  Danid  Isaac  Eaton,  in 
r^,and  I8f 9  po^. 
VOL.  XXIL 


third  year  of  the  reigp  of  our  sovereign 
lord,  George  the  Third,  king  of  Great 
Britain,  &c. 

LonAnif}  ThE  jurors  for  our  brd,  tMa 
totoit,  $  king,  upon  their  oath  presextt. 
That  Daniel  Isaac  Eatoii,  late  of  the  parish  6f 
St.  BotoTph,  v'lthout  B'lshopsgate,  in  the  wa*d 
of  Bishopsgate,  in  the  city  of  Londpn,  afore- 
said, bookseller;  being  a  wicked,  marunous^ 
seditious  and  ill-disposed  person,  and  being 
srelttly  disaffected  to  our  said  sovereign  lota, 
the  now  king,  and  to  the  constttotiot  and  g^ 
9C 
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vemment  of  this  kingdom,  and  most  unlaw- 
fully, wickedly,  seditiously  and  mdiciously, 
devising,  contriving,  and  mtcnding,  to  scan- 
dalize, traduce,  and  vilify  our  said  lord  the 
now  king,  and  the  hereditary  siiccession  to  the 
crown  and  regal  government  of  this  kingdom, 
as  by  law  estalHished,  and  to  alienate  and 
withdraw  from  our  said  present  sovereign  lord 
the  now  king,  the  true  and  due  obedience, 
fidelity  and  allegiance,  of  his  subjects,  and 
wickedly  and  seditiously  to  disturb  the  peace 
ftnd  tranquillity  of  this  kingdom:  on  the 
seventeenth  day  of  January,  in  the  thirty- 
third  year  of  the  reign  of  our  said  present 
sovereign  lord  the  king,  with  force  and  arms 
at  the  parish  aforesaid,  in  the  ward  aforesaid, 
in  London  aforesaid;  he  the  said  Daniel 
Isaac  Eaton,  unlawfully,  wickedly,  malici- 
ously and  seditiously  did  publish  and  cause  to 
be  published,  a  certain  scandalous  malicious 
and  seditious  libel,  intituled,  '<  Rights  of 
Man,  Part  Second,  combining  Principle  and 
Practice,  by  Thomas  Paine,  Secretary  for 
Foreign  AfSiirs  to  Congress,  in  the  American 
War,  and  Author  of  the  Works  intituled 
Common  Sense,  and  the  First  Part  of  the 
Rights  of  Man.  London,  printed  for  H.  D. 
Symonds,  Paternoster  row,  179^."  In  which 
said  Ubel  are  contained  (amongst  other  things) 
divers  scandalous,  malicious,  and  seditious 
matters,  of  and  concerning  the  hereditary 
succession  to  the  crown  and  regal  government 
of  this  kingdom,  as  by  law  cstabFished,  that 
is  to  say,  in  one  part  thereof  according  to  the 
tenor  and  effect  following,  that  is  to  say, 
**  It  cannot  be  proved  by  what  right  heredi- 
tary government"  (meaning  amongst  other 
things  the  said  hereditary  government  of  this 
kingdom),  "  could  begin,  neither  does  there 
exist  within  the  compass  of  mortal  power  a 
right  to  establish  it  "(meaning  such  hereditary 
government).  "  Man  l^as  no  authority  over 
posterity  in  matters  of  personal  right,  and 
therefore,  no  man  or  boay  of  men,  had,  or 
can  have  a  right  to  set  up  hereditary  govern- 
ment,'' (meaning  amongst  other  things,  the 
hereditary  government  of  this  kingdom.) 
And  in  another  part  thereof,  according  to  the 
tenor  and  effect  following,  "  Hereditary  suc- 
cession" (meaning  amongst  other  things  the 
said  hereditary  succession  to  the  government 
of  this  kingdom)  "  is  a  burlesque  upon  mo- 
narchy, it  puts  it  in  the  most  riaiculous  light, 
by  presentmg  it  as  an  office,  which  any  child 
or  ideot  may  fill.  It  requires  some  talents  to 
be  a  common  mechanic,  but  to  be  a  king  re- 
quires only  the  animal  figure  of  man,  a  sort 
of  breathing  automaton,  tnis  sort  of  supersti- 
tion may  last  a  few  years  more,  but  it  cannot 
long  resist  the  awakened  reason  and  interest 
of  man."  And. in  another  part  thereof  ac- 
cording to  the  tenor  and  effect  foUowine;, 
that  is  to  say,  "  A  government  calling  itself 
free,  with  an  hereditary  office"  (meaning 
amongst  other  things,  the  government  of  this 
kingdom,  with  an  hereditary  office  of  king 
thereofj  "is  like  a  thorn  ia  tlie  fle5h,that  pr<^- 


duces  a  fermentation  which  endeavours  to 

discharge  it."  And  in  another  part  thereof, 
according  to  the  tenor  and  efiect  following, 
that  is  to  say,  "  Hereditary  system  "  (mean- 
ing amongst  other  things  the  hereditary- 
system  of  succession  to  the  crown  of  this 
kingdom)  "  therefore,  is  as  repugnant  to  human 
wisdom,  as  to  human  rights,  and  is  as  absurd, 
as  it  is  unjust." 

And  in  another  part  thereof,  according  to 
the  tenor  and  efiect  following,  that  is  to  say, 
"  Whether  I  have  too  httle  sense  to  see,  or 
too  much  to  be  imposed  upon,  whether  I  have 
too  much  or  too  little  pride  or  of  any  thing 
else,  I  leave  out  of  the  question,  but  certain  it 
is,  that  what  is  called  monarchy  "  (meaning 
amongst  other  things  the  monarchy  of  this 
kingdom)  "  always  appears  to  me  a  silly  coo- 
temptible  thing,  I  compare  it  to  something 
kept  behind  a  curtain,  anout  which  there  is  a 
great  deal  of  bustle  aud  fuss,  and  a  wonderful 
air  of  seeming  solemnity,  but  when  by  any 
accident  the  curtain  happens  to  be  open,  and 
the  company  see  what  it  is,  they  burst  inta 
laughter."^  And  in  another  part  tliereof  ao- 
cording  to  the  tenor  and  effect  following,  that 
is  to  say, "  That  monarchy  "  (meaning  amongst 
other  things  the  monarchy  of  this  kingdon») 
"  is  all  a  bubble,  a  mere  court  artifice  to  procure 
money,  is  evident  (at  least  to  me)  in  every 
character  in  which  it  can  be  viewed/'  And 
in  another  part  thereof  according  to  the 
tenor  and  efiect  following,  that  is  to  say,  "  It 
can  only  be  by  blinding  the  understandmg  of 
man,  and  making  him  believe  that  govern- 
ment is  some  wonderful,  mysterious  thing, 
that  excessive  revenues  are  obtained.  Mo- 
narchy "  (meaning  amongst  other  things  the 
monarchy  of  this  kingdom)  "is  well  calculated 
to  ensure  this  end.  It  is  the  popery  of  govern- 
ment, a  thing  kept  up  to  amuse  the  ignorant, 
and  quiet  them  into  taxes,"  in  contempt  oi 
our  said  lord  the  now  king,  in  open  violttson 
,of  the  laws  of  this  kingdom,  and  to  the  great 
danger  of  our  happy  constitution,  to  the  evil 
example  of  all  otliers  in  tlie  like  offending^ 
and  against  the  peace  of  our  said  lord  tHe 
king,  Kb  crown  and  dignity. 
Witness, 

Charles  HuMPHRiEii. 

Jury. 

Mr.  Tliomas  Preston,    Miles's-Iane  Cannon- 
street 

Edwanl  Howell,     Ditto. 

Joseph  Cecil,  Ditto. 

Jos.  Greenins,        Crooked  lane, 

Thomas  Bond,        Ditto. 

Thomas  Swaine,     Lilipot-lane. 

Joshua  Windsor,    St.  MartinVle-grand. 

David  Bligh,  Ditto. 

Jonathan  Cope,      Ditto. 

John  Morgan,        St.   AnnVlane,    Al- 

dersgate-streit. 

Jos.  Scammel,        Noble-street. 

Samuel  Glover,      Aldersgate-streal. 
Counsel  for  the  Proucution.-^Ht.  Garrow, 
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£in  1818  Solicitor;  ial813y  Attorney  General;] 
Mr.  Fielding. 

AUornies,  —  Messrs.  Chamberlayne  and 
White,  Solicitors  to  the  Treasury.^ 

Counsel  for  the  Defendant,  —  Mr.  Felix 
Vaughan,  Mr.  John  Gumey. 

Attorney. — Mr.  I.  A.  Bonney,  No.  4,  Percy- 
street,  Rathbone-place. 

[Mr.  Fielding  opened  the  Indictment.] 

Mr.  G arrow,  Crentlemen  of  the  jury ; — I 
have  also  the  honour  of  attending  you  u])on 
this  occasion,  charged  with  the  duty  of  stating 
to  you,  on  the  part  of  the  crown,  the  circum- 
stances which  belong  to  this  case,  imputing  to 
the  defendant  the  guilt  of  being  the  pub- 
lisher of  a  seditious  fibel. 

As  this  is  an  appeal  between  the  defendant 
and  the  public,  calling  upon  you,  under  the 
most  solemn  of  all  sanctions, to  decide;  I 
should,  aflcr  what  has  passed  upon  the  sub- 
ject of  this  publication  in  other  places,  have 
contented  myself,  with  very  shortly  desiring 
that  the  passages  should  be  read  to  you,  that 
the  fact  of  publication  should  be  proved,  and 
should  then  have  asked  for  your  verdict. 
The  reason  I  take  another  course  is  this,  it  has 
happened  somehow  or  another,  that  persons 
standing  in  the  situation  of  the  defendant, 
have  had  the  good  fortune,  in  every  place  in 
which  they  have  been  prosecuted,  to  be  de- 
fended by  very  considerable  talents  and  abili- 
ties, from  the  exercise  of  which  it  is  to  be  ex- 
pected (as  experience  has  shown  us  it  has 
been  practised),  that  all  that  the  ingenuity  and 
leammg  of  the  profession  can  bring  in  aid  of 
jsuch  defendants,  will  be  exerted  for  the  pur- 
pose of  standing  as  a  shield  between  them 
and  the  verdicts  of  juries,  in  order  to  protect 
them  from  conviction. 

Upon  the  present  occasion,  the  defendant 
has  the  advantage  of  the  attendance  of  a 
learned  friend  of  mine,  if  he  will  permit  me 
to  call  him  so,  for  whose  abilities  I  have  very 
great  respect,  and  therefore  it  will  be  my 
duty  (as  in  all  probability  this  will  be  the 
only  stage  of  the  cause,  in  which  1  shall 
have  an  opportunity  of  addressing  you)  to  an- 
ticipato  the  modes  of  defence  which  my  friend's 
ingenuity  will  find  out,  and  appeal  from  that 
ingenuity  to  your  plain  sober  common  sense 
and  discretion,  to  decide  between  my  friend 
and  me,  upon  the  propriety  of  the  defendant's 
conduct. 

In  the  outset  of  the  cause,  I  say  this,  re- 
presenting the  public,  if  you  have  any  seri- 
ous, sober,  rational,  doubts  of  the  guilt  of  the 
defendant,  upon  any  of  the  fair  topics,  that 
may  be  adduced  before  vou,  in  God's  name 
pro^dounce  him  Not  Guilty.  If  on  the  other 
hand,  when  the  evidence  shall  be  laid  before 
you,  when  you  shall  have  attended  to  this 
publication,  as  men  of  sober  reasoning  must 
attend  to  it.  you  shall  find  it  impossible  to 
pronounce  him  not  guilty  without  a  breach  of 
your  oatbS;  or  a  dereliction  of  your  duty, 


sure  I  am,  you  will  not  incur  the  imputation 
of  having  sacrificed  the  one  or  infringed  the 
other,  upon  any  topics  of  compassion,  huma- 
nity, or  any  other  that  ingenuity  may  fur- 
nish. 

It  may  occur  to  some  persons  who  have 
but  superficially  attended  to  this  subject,  that 
these  prosecutions  have  been  multiplied  too 
much.  Judge  of  that,  when  it  is  stated  to 
you,  that  after  this  publication,  which  I  su[v< 
pose  you  have  collected  to  be  the  Second  Part 
of  the  **  Rights  of  Man,"  written  by  that 
gentleman  vmo  states  himself  to  be  "  Secre- 
tary for  foreign  aftairs  to  Congress  in  the 
American  War,  and  Author  of  Coramoii 
Sense;" — that  when  that  had  run  through 
several  rapid  editions,  at  a  high  price,  it  was 
found  that,  in  order  to  accommodate  it  to 
readers  of  all  classes  and  descriptions,  to  find 
its  way  into  the  most  humble  habitation  of 
the  most  peaceful  subject  of  this  country,  to 
make  the  poison  spread  and  to  gratify  every 
palate,  the  press  teemed  with  new  editions  at 
a  cheap  and  easy  rate ;  and  notwithstanding 
all  the  admonitions  of  the  prosecutions  that 
were  commenced,  all  the  aamonitions  of  the 
verdicts  of  juries,  and  all  the  judgments  of 
necessary  severity ;  this  defendant  continued 
still  in  this  metropolis,  in  the  heart  of  those 
convictions,  and  those  judgments,  with  all  of 
them  staring  him  in  the  face,  still  to  sell  and 
to  distribute  this  publication,  until  the  noto- 
riety of  his  conduct  was  such,  that  they, 
whose  duty  it  is  to  watch  over  the  public 
tranquillity,  thought  themselves  in  duty 
bound  to  institute  this  prosecution. 

Upon  the  hbel  itself  it  will  not  be  neces- 
sary to  adduce  many  arguments,  for  you  to 
pronounce  that  it  is  what  it  is  described  to 
be,  a  most  malignant,  seditious,  inflammatory, 
and  mischievous  libel.  I  admit  to  my  learned 
friend,  thai  if  taking  this  book,  and  reading  the 
passages  with  its  context  and  with  its  various 
parts,  you  should  be  of  opinion,  that  upon 
the  whole  it  is  an  innocent,  fair  discussion  of 
a  political  subject,  it  will  be  your  duty  to 
acquit  the  defendant — If  indeed  that  argu- 
ment could  be  offered  to  men  of  common 
sense,  without  an  outrage  upon  reason,  the 
author,  instead  of  being  as  he  is,  suffering 
the  judgment  of  the  law,  an  exile,  I  hope  an 
eternal  exile,  from  this  happy  country,  ought 
to  have  been  a  man  acquitted,  not  con- 
demned.* 

Let  it  not  be  said  that  the  press  is  endan- 
gered by  this  prosecution, — that  the  freedom 
of  the  press  is  in  danger,  because  libels,  flagi- 
tious and  seditious  as  this  is,  find  their  way 
into  courts  of  justice.  I  state  therefore,  that 
if  you  should  be  of  opinion  that  this  book 
was  written  in  the  fair  spirit  of  tnie  political 
inquiry,  I  do  not  desire  you  (because  those 
I  represent  have  not  desired  any  body  else)  to 
find  the  defendant  guilty. 
Gentlemen,  I  proceed  to  state  some  of  these 

*  Sec  the  trial  of  Thomas  Pain«;  an/f,p.S5rf 
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passages^  and  then  you  sball,  if  you  please,  as 
JWL  go  alougy  judge  for  yourselves  in  wbat 
spirit  they  were  published  in  this  countiy. 
you  will  look,  for  certainly  you  are  permitted 
to  do  so,  at  the  relative  situation  of  other 
countries,  at  the  time  of  the  publication ;  that 
will  assist  you  in  discovering  with  what  viewsy 
^d  with  what  spirit,  this  author  wrote. 

He  begins  by  talking  of  the  constitution  of 
the  country,  in  that  important  part,  the  exe- 
cutive part  of  the  government,  the  kingly 
office,  and  hereditary  succession. — Observe 
how  he  speaks  upon  that  subject.— I  will  give 
;ifOu  his  own  words. 

He  says,  ''It  cannot  be  proved  by  what 
sight  hereditary  government  could  begm,  nei-  i 
^er  does  there  exist,  within  the  compass  of 
mortal  power,  a  right  to  establish  it.'' 

Observe  the  reasoning,  and  see  if  his  reason- 
ilig  be  founded  to  what  it  extends.  ''  Man 
bas  no  authority  over  posterity  in  matters  of 
personal  right,  and  therefore,  no  man,  or  body 
of  men,  had,  or  can  have,  a  right  to  set  up 
hereditary  government.'' 

In  plain  English  and  common  sense,  what 
does  this  mean  ?  \  ou  Englishmen,  at  least  to 
carry  it  no  farther  back  tnan  a  century,  have 
heen  submitting  to  the  folly,  to  the  absurdity, 
to  the  tyranny,  and  to  the  despotism  of  a  form 
of  government,  which  has  for  its  foundar 
tion  and  corner  stone,  hereditary  succession. 
You  have  been  slaves  therefore  sdl  that  pe- 
riod, because,  inasmuch  as  you  have  not 
^iven  any  consent  to  this  form  of  govern- 
ment, inasmuch  as  you  have  not  been  called 
upon  to  give  your  approbation  or  disapproba- 
tion, and,  as  no  mortal  power  could  establish 
it,  as  man  has  no  right  over  posterity,  and^ 
f^a  no  man  or  set  of  men  have  a  right  to  dic- 
tate to  you,  what  government  you  shall  have, 
---What  is  the  argument  >  that  you  have  been 
livins  the  slaves  of  despotism,  tne  shackles  of 
which  were  foreed  for  you  by  your  ancestors. 
That  it  is,  whicn  this  man,  vain  ai^d  absuid 
Tcasoner  as  he  is,  tells  you ;  he  tells  you  all 
3rour  rights,  all  vour  interests,  all  your  chances 
of  happiness,  all  that  is  dear  and  estimable  in 
society,  have  been  trampled  upon,  because 
those  who  according  to  him,  had  no  right  to 
say  how  you  should  oe  governed,  have  said, 
you  shall  have  an  hereditary  succession. 

Does  the  argument  end  hereP  If  no  man, 
or  set  of  men,  have  any  ngh(  to  enter  into 
stipulations  for  posterity,  how  is  it  that  we 
have  apy  representatives  in  parliament  ^  How 
is  it  that  any  part  of  the  constitution  stands  ? 
How  is  it  that  we  have  received  from  our  an* 
cestors  those  three  branches,  the  King,  the 
Lords,  and  the  Commons,  of  which  our  ad- 
mirable constitution  is  composed  ^  They  have 
handed  them  down  to  us;  but  in  the  Ian- 
guace  of  this  author,  they  had  no  right  to  do 
^,  ror  no  man  or  set  of  men  have  a  right  to 
s^pulate  for  posterity.  It  is  folly,  impudence 
and  usurpation ;  that  is  the  argument  of  this 
eentleman. — But  perhaps  this  will  be. said  to 
be  all  fiiir  rf;aaoningf  and  pcjtUical  (tiscussioB, 


and  only  the  writing  of  a  man,  who  thinks  the 
constitution  can  be  a  little  mended. 

He  goes  on  to  say,  *'  Hereditary  succession 
is  a  burlesque  upon  monarchy,  it  puts  it  in  the 
most  ridiculous  light :" — Is  this  fair,  dispas- 
sionate reasoning  ?  Is  this  the  man  who  conies 
here  as  secretary  for  foreign  afiairs  to  Ame« 
rica  ?  Is  this  gentleman  in  the  spirit  of  re- 
formingour  foolish  opinions? — ^<'  By  presenting 
it  as  an  office  which  any  child  or  ideol  may 
fill."  Is  it  so  ?  Why,  if  it  weie,  I  admit,  that 
it  is  fair  and  fit  for  any  man,  to  sit  down  in 
his  closet,  and  state  that,  by  way  of  aiyu- 
ment. — But  is  that  true,  or  is  it  not  an  ua« 
pudent  assertion,  within  the  knowledge  of  the 
author  false,  made  in  order  to  impose  upon 
weak  minds  ?  Is  the  executive  government  of 
this  country,  passing  in  the  illustrious  houae 
in  which  it  is  to  pass  in  succession  I  hope  till 
the  end  of  time,  to  be  treated  in  this  manntr? 
Is  he  not  telling  you,  that  you  are  submitting 
to  be  governed  m  an  office,  which  you  look  U» 
as  essential  to  the  constitution  you  admire^ 
but  which  is,  according  to  him,  like  a  child's 
rattle,  or  the  idle  nonsense  of  an  ideot?  Is  it 
not  a  malicious  and  seditious  intent,  to  rouse 
up  the  discontents  of  the  country; — ^To  alann 
the  people  for  every  thing  that  is  dear  and 
valuable ; — ^to  make  them  disgusted  with  the 
king  and  kingly  office, — and  to  recommend  it 
to  them  to  get  rid  of  it  as  soon  as  they  can  ? 

Then  he  goes  on,  *'  It  requires  some  talents 
to  be  a  common  mechanic  ;" — still  addressing 
himself  with  a  meanness,  of  which  I  protest 
one  is  ashamed,  to  any  vulgar  mind,  under 
whose  notice  this  book  may  come ;  -**  But-to 
be  a  king,  requires  only  the  animal  figure  of 
man — a  sort  of  breathiDz  automaton."  Is 
this  the  language  of  fair  political  discussion  f 
Is  this  the  rcasoninjg  of  a  man,  who  thinks 
things  may  be  mended  by  political  discussionf 
or  is  it  not  the  language  of  a  man,  sneering 
at  all  that  is  dear  and  valuable  to  this  coun- 
try? 

He  says,  "This  sort," — and  if  you  wanteds 
commentary  upon  the  rest  of  the  text,  this 
would  fumbh  it, — "  This  sort  of  superstiion;" 
— What  superstition  ?  the  superstition  in  which 
we  have  been  educated,  as  something  yit  were 
to  look  up  to  as  a  blessing ;  and  wnich  our 
maturer  judgments  have  taught  us  to  admire 
and  adore  ;^attachment  to  royalty,  the  comer 
stone  of  this  country. — 

'<  This  sort  of  supcrsUtion  may  last  a  few 
years  more,  but  it  cannot  long  resist  the 
awakened  reason  and  interest  of  man."  What 
is  to  become  of  it  ?  Why  get  rki  of  it,  in  conse- 
quence of  this  writins  of  mine,  in  conseouence 
of  my  attempts,  and  those  of  others  who  Ut 
engaged  in  this  pious  labour,  to  iliuminste 
mankind,  to  awaken  their  reason,  and  put 
them  in  the  rizht  track  of  inquiry  and  of 
action  too,  for  I  defy  any  man  alive  to  say, 
tliat  that  is  not  the  meaning  of  the  author  of 
this  book ! 

Is  this,  I  ask  aoain,  calm,  delibeiate.dis- 
cusfiion?  Is  this  .v^t  a  xom  writer  desira^S 
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il  to  go  fbrlh  ioU>  tint  world,  saving  thus,  if 
a^  reasonii^  19  good,  adopt  it;  if  it  is  futile 
T^ject ;  if  it  is  ab^d,  laugh  at  it  ?  No,  it  is.  an 
Qidtavour  to  undermine  every  thing  that  is 
astiioable  and  use&d,  and  to  do  it  in  a  way 
thai  too  oAen  succeeds,  for  when  you  find  you 
cannot  attack  a  man  to  advantage  by  argu- 
mmit,  you  may  do  something  bv  a  sneer. 

**  A  government  calling  itself  free,  with  an 
heieditarv  office,  is  like  a  thorn  in  the  flesh, 
that  produces  a  fermentation  which  endea- 
vours to  discharge  it/' 

**  A  government  calling  itself  firee.*' — Let 
us  see  what  that  means  in  plain  English ;  for 
I  invite  my  learned  friena  to  thb  mode  of 
reasoning  upon  the  book,  and  let  him  con- 
vince j^ou  if  he  can,  that  this  is  plain  sober 
reasoning,  not  calciUated  to  do  mischief.  '*  A 
government  calling  itself  free ! "  You  English- 
men call  yourselves  free.  You  say  you  live 
under  a  free  government  You  say  that  in' 
this  country  every  man's  liberty  is  protected, 
his  property  secure,  tliat  he  can  go  about  his 
l)iismess  with  safety,  that  there  is  equal  law 
for  the  poor  and  for  the  rich,  in  one  word  that 
you  have  adopted  the  c^t  of  your  ancestors^ 
9Jad  call  yourselves  a  free  people. 

But  in  this  freedom  you  have  hereditary 
government,  which  is  so  utterly  inconsistent 
with  freedom,  that  "  it  is  like  a  thorn  in  the 
flesh,  which  produces  a  fermentation,  which 
endeavours  to  discharge  it."  What  does  this 
Qiean,  but  that  the  hereditary  office  of  the 
long  of  this  country,  b  to  be  got  rid  of  by  1^ 
fermentation?  WluU  is  the  argument?  You 
who  boast  that  you  are  free,  9jad  wish  to  be 
free,  and  have  set  the  world  a  madding  afler 
your  freedom,  if  you  would  restore  yourselves 
to  that  enviea  character,  or  assert  it  if  you 
never  had  it  before,  get  rid  of  your  heredit^y 
succession,  it  is  a  thorn  Uiat  is  stuck  into  your 
fiesb ;  set  about  the  fermentation, — **  fermenp^ 
tation,"  was  not  an  accidental  word ;  let  this 
book  engender  the  fermentation^  and  thei) 
you  mav  throw  out  this  thorn. 

Gentlemen,  is  this  the  art  of  an  advocate  ? 
Is  it  not  the  plain  common  sense  of  this  pas- 
sage? I  protest  I  never  have  tried  what  the 
^ense  of  this  book  was  in  the  way  I  do  now, 
and  I  chose  to  trust  to  the  impression  which 
it  would  make  upon  my  mind  upon  this 
cccasion. 

Then  he  goes  on,  **  The  hereditary  system 
tberefore,  is  as  repjuenant  to  human  wisdom 
^8  it  is  to  human  rights."  What,  is  it  repug- 
nant to  human  wisdom?  What  is  that  but 
telling  lis  that  we  are  the  most  ej^regious  fool^ 
that  ever  lived ;  that  with  all  the  lights  that  rear 
sqn  holds  forth  to  us,  and  the  instruction  these 
^ntlemen  are  so  good  as  to  give  us,  we  still  go 
on  preferring  folly  to  wisdom,  slavery  to  free- 
aom?  You  goon  adoptingan  hereditary  system, 
which  is  as  repugnant  to  human  wisdom,  as 
t£^  Something  else  I  am  coming  to.  But  as  if 
imft  ver£  *>^t  AnmiorK-  an  Kflrttii«^  men  if  thev 

an  ibplei  ^^  ^  vMy  to  c^^tiaue  SQk  ^^^ 
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and  influence  us  by  ^ther  Qposidaationa.'^It 
is  repugnant  too  to  human  rights.  What  is 
this  argument  a^ain  ?  Your  rights,  as  long  as 
you  have  had  this  hereditary  succession,  hav^ 
been  invaded,  because  hereditary  succession 
is  repugnant  to  human  rights.  You  foolish 
Englishmen  have  b^evedyou  were  happy  and 
free,  but  I  tell  you,  you  are  neither  happy  nor 
free,  you  are  not  actms  consistently  either 
with  wisdom  or  with  rights,  because  you  are 
fools  enough  to  submit  to  hereditary  succe^ 
sion.  How  are  you  to  mend  that?  get  rid  of 
it;  become  wise,  become  free,  become  v»« 
luable,  but  you  can  only  do  this  by  getting  ri4 
of  it. 

He  proceeds,  *'  And  is  as  absurd  as  it  is  un- 
just." Is  this  the  language  of  a  politician  in 
his  closet,  writing  in  the  spirit  of  a  Locke  or 
a  Sidney  for  future  days?  Why,  it  is  telling 
you  that  it  is  not  only  absurd,  and  therefore 
to  be  got  rid  of,  but  it  is  unjust  What  is  tha 
plain  English  of  that?  why,  that  the  king 
who  sits  upon  the  throne  is  an  usurper. 

Then  he  says,  still,  I  think,  in  laoguagA 
which  may  teach  you  the  spirit  in  which  the 
author  vn-ote;  **  Whether  I  have  too  litth 
sense  to  see,  or  too  much  to  be  imposed  upon; 
whether  X  have  too  much  or  too  little  pride, 
or  of  any  thing  else,  I  leave  out  of  the  ques« 
tion;  but  certain  it  is,  that  what  is  called 
monarchy,  always  appears  to  me  a  silly  con^* 
temptible  thing." 

Does  it  so  mdeed?  That  thing  which  you 
have  fancied,  the  moment  it  was  destroye(^ 
destroyed  the  constitution  under  which  you 
live. — That  thing  which  having  lost  by 
usurpation  during  a  small  period  of  the  history 
of  your  country,  you  were  eager  to  have  re- 
stored to  you,  &elin£  that  you  could  not  do 
without  it. — ^That  thing  always  appeared  to 
this  author  to  be  a  silly,  contemptible  thing. 
Is  this  a  cool,  calm,  political  writer  ?  No,  suck 
a  person  would  have  spoken  in  this  manner,— 
*'  if  you  examine  what  monarchy  has  beejji 
in  any  ages  of  tlie  world,  you  will  find  per- 
haps that  considered  by  itself  it  has  its  ob- 
jections, but,  with  a  little  attention  employed 
to  meliorate  the  state  of  the  parliamentanr 
representation  in  this  country,  perhaps,  suea 
a  thing  might  be  spared."  And  then  mighl 
have  proceeded  with  a  fair  candid  course  of 
reasoning. — But  he  goes  on  to  say,  what  sort 
of  contemptible  thing  it  is,  and  he  tells  joiA 
what  he  compares  it  to. 

*^  I  compare  it  to  something  kept  behind  a 
curtain,  about  which  there  is  a  great  deal  of 
bustle  and  fuss,  and  a  wonderful  air  of  seem^ 
ing  solemnity ;"— - 

The  author  has  travelled  into  a  veiy  un- 
fortunate country  to  make  this  observation. 
It  is  the  amiable  characteristic  of  the  ma^ 
narchy  of  England,  that  it  is  the  reverse  of 
that  charapter,  '<  but  when  by  any  accident 
the  curtain  happens  to  be  open,  and  the  cOm« 
pany  s^  whi^  it  is^  they  burst  into  laugh« 
tfr." 
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to  remove  the  curtain,  to  expose  to  the  view 
of  the  people  of  this  country  and  excite  their 
laughter?  It  is  nothing  less  than  the  mo- 
narchy  of  England,  from  which  this  man  in- 
vites you  by  accident, — I  believe  he  would 
have  liked  it  much  better  to  have  been  done 
without  accident, — ^to  draw  the  curtain  that 
you  might  treat  it  as  the  pitiful,  contemptible 
thing  he  always  thought  it. 

This  man  does  not  leave  a  great  deal  for 
counsel  to  do,  to  explain  his  text;  he  takes  the 
bull  by  the  horns,  he  goes  on,  **  That  mo- 
narchy is  all  a  bubble,  a  mere  court  artifice," 
— 'Settmg  up  monarchy  as  something,  which, 
according  to  this  man,  might  be  indicted, 
under  the  statute,  for  false  pretences, — "  a 
mere  court  artifice  to  procure  money,  is  evi- 
dent (at  least  to  me)  in  every  character  in 
which  it  can  be  viewed." 

Wherever  I  look  at  monarchy,  whether  I 
look  at  it  as  something  grounded  in  the  wis- 
dom— ^no  he  would  say  the  folly  of  our  an- 
cestors,— for  preventing  the  numerous  incon- 
ceivable, and  devastating  consequences  of 
elective  monarchy ; — whether  I  look  at  it  as 
tomething  that  is  to  attach  to  it  the  respect  of 
surrounding  nations ; — in  whatever  character 
I  view  it,  it  looks  like  a  trick  to  get  money 
out  of  the  pockets  of  the  people.  Are  the 
people  of  this  country  disposea  to  go  along 
with  the  author  in  this  observation  ? — No ;  it 
is  upon  much  better  and  nobler  principles  we 
contribute  to  the  necessities  of  the  state.  It 
is  because  we  know  we  cannot  be  safe  nor 
free  but  at  the  expense  which  must  neces- 
sarily attend  all  government,  in  all  coun- 
tries. 

He  says,  "  It  can  only  be  by  blinding  the 
understanding  of  man,  and  making  him  be- 
lieve that  government  is  some  wonderful 
mysterious  thing,  that  excessive  revenues  are 
obtained.  Monarchy  is  well  calculated  to 
insure  this  end." — ^What  end?  picking  the 
pockets  of  the  people  by  blinding  their  un- 
derstanding. "  It  IS  the  popery  of  govern- 
ment." Now  mark  the  art  of  this;  would  any 
roan,  sitting  down  in  a  spirit  of  fair  dispas- 
sionate inquiry  about  government,  attack  the 
mind  of  an  Englishman,  by  likening  his  here- 
ditary succession  to  popery,  which  he  knows 
he  detests.  "  A  thine  kept  up  to  amuse  the 
Ignorant,  and  quiet  them  into  taxes."  If  it 
be  so,  undoubtedly  it  is  high  time  there  were 
an  end  of  it.  If  any  man  could  persuade  us, 
that  that  limited,  well-balanced  monarchy, 
under  which  we  have  had  the  pleasure  to  live, 
merited  this  description,  we  should  be  traitors 
to  ourselves  and  all  posterity,  if  we  did  not 
immediately  set  about  getting  rid  of  it. 

My  friend  shall  have  my  free  consent  to 
read  the  whole  of  the  book  and  you  may  judge 
by  tiie  context. 

But  I  ought  perhaps  to  apologise  for  hav- 
ing taken  up  so  much  time  upon  such  a  sub- 
je^  because  I  have  not  only  the  opinion  of 
learned  lawyers  what  this  is ;  but  I  have  what, 
speaking  without  intending  any  offence  to  the 
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learned  judge  who  preudes  upon  the  present 
occasion ; — I  have  what  is  of  mfinitely  greater 
importance  than  the  opinions  of  learned  law- 
yers;— I  have  the  concurring  sentiment  (I 
believe  I  may  venture  to  say)  of  every  honest 
man  in  his  majesty's  dominions,  upon  the 
question  you  have  to  decide ;  1  have  the  opi- 
nion of  various  juries,  concurring  without  any 
man's  having  for  a  single  moment  entertained 
a  doubt  that  the  spirit  of  the  author  of  this 
book  was  indeed  to  unite  practice  with  prin- 
ciple, to  unite  a  dangerous,  a  destructive,  a 
king-killing  practice,  with  the  pernicious  prin- 
ciples of  his  Dook. 

Shall  I  believe  that  you  will  disgrace  your- 
selves and  the  place  in  which  you  arc,  by  dif- 
fering from  all  men  of  common  sense  and  un- 
derstanding upon  this  book  ?  Sliall  I  believe, 
any  thing  can  for  a  moment  divert  honest  and 
sensible  men,  like  you,  firom  that  course  which 
it  is  your  duty  to  take  ? 

The  present  defendant  having  the  cxainples 
of  these  convictions,  starin^  him  in  the  face^ 
and  knowing  that  the  guilty  author  of  this 
book  was  liable  to  punishment  upon  his  con- 
viction, has  taken  tne  risk  upon  himself;  he 
has  chosen  to  make  it  the  subject  of  merchan- 
dise, and  sold  it  publicly  in  his  shop.    Shall 
we  have  any  arguments  addressed  to  you,  to 
mark  a  distinction  between  the  author  and 
the  seller  of  the  book  ?  I  can  only  suppose  we 
may,  because  I  protest  it  seems  to  me  to  be 
extremely  difficult  to  defend  the  defendant ; 
and  therefore,  I  am  to  expect  that  all  that  in- 
genuity can  suggest,  will  be  suggested ;  when 
a  case  will  not  afford  good  arguments,  he 
must  put  up  ynxh  indifferent  ones,  and  when 
they  are  but  scarce,  he  must  sometimes  have 
recourse  to  bad.    So  that  upon  this  occasion, 
you  possibly  may  have  all  three,  good,  bad, 
and  indifferent.    In  the  class  of  bad,  I  think 
stands  the  argument  I  am  about  to  state  to 
you; — ^all  this  may^^ypue,as  applicable  to  the 
author,  the  book  its^f  may  be  flagitious  in 
the  extreme,  the  greatest  talents  that  ever 
stood  up  to  address  a  jury,  have  laboured  in 
vain  upon  this,*  but  it  will  be  better  to  say 
at  once,  traitor  Paine  is,  he  will  not  trouble 
us  any  more,  and  therefore  turn  your  backs 
upon  him,  and  consider  the  case  or  the  poor 
defendant,  who  is  only  a  poor  bookseller,  a 
man  who  sells  this  for  his  bread. 

Will  that  be  said?  I  will  tell  you  what  I 
should  be  disposed  to  say  in  answer  to  it,  if  I 
were  a  jury-man.  Why  Mr.  Bookseller,  you 
deal  in  a  very  dangerous  commodity,  if  you 
will  make  a  merchandise  of  poison  to  poison 
the  dearest  interests  of  the  public,  you  must 
answer  for  it.  I  will  take  the  liberty  of  say- 
ing more.  It  happened  to  somebody  to  write, 
not  as  Mr.  Paine  nas  done  in  the  aggregate 
against  every  thing  that  is  dear  and  valuable, 
but  only  to  attack  the  sacred  religion  of  the 

country ;  but  he  had  not  quite  brought  faim- 

■■■■-■        ■     -        -  ,        .  _ 

*  See  the  eloquent  defence  of  Paine  by 
lord  Erskine^  aiUc^  p.  410. 
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self  up  to  the  publishing,  so  he  left  it  to  his 
executor  with  a  legacy  to  publish'  it  after  his 
death. — It  was  said  upon  that  occasion,  that 
one  scoundrel  had  charged  a  musket  to  its 
muzzle  against  the  interests  of  society,  but  he 
was  too  great  a  coward  to  pull  the  trigger, 
and  he  left  another  scoundrel  half-a^rown  to 
do  it  for  him.*  It  seems  to  me  that  the  con> 
(lition  of  a  bookseller  in  this  case  is  sofaiething 
like  that  of  the  executor. 

Mr.  Paiue  shall  have  my  consent  to  sit 
down  and  write  till  his  eyes  drop  out  and  his 
heart  aches,  provided  he  cannot  nnd  any  body 
to  publish  it;  but  it  isby  means  of  persons 
like  the  defendant,  givinjg  vent  to  publications 
like  the  present,  that  iqjury  has  been  done  to 
society. 

Gentlemen,  I  shall  prove  that  this  pamph- 
let was  sold  at  his  shop,  for  a  price,  no  matter 
by  whom.  I  know  that  if  ever  there  is  an 
argument  that  is  likely  to  succeed,  if  ever 
there  is  a  topic  that  is  likely  to  be  addressed 
to  j^entlemen  in  your  situation,  it  is  that 
which  is  to  find  its  way  to  the  heart  and  to 
the  compassionate  feelings  of  those  to  whom 
it  is  to  be  addressed ;  ana  therefore,  I  take  it 
for  granted,  my  learned  friend  will  tell  you,  it 
woiud  be  hard  to  convict  the  defendant,  since 
this  book  was  sold  not  by  him,  but  by  his 
wife.  I  should  be  the  last  person  who  would 
be  supposed  to  visit  upon  tne  fair  sex  any  of 
their  offences:  but,  to  speak  gravely,  does 
that  furnish  any  argumerttat  all?  I  admit 
now,  and  I  give  my  friend  the  opportunity  if 
he  will  show  that  the  wife  of  the  defendant, 
ao;ainst  remonstrances  on  his  part,  without 
bis  knowledge,  or  against  his  consent,  pro- 
cured and  vended  them,  I  shall  risk  none  of 
the  displeasure  of  any  of  those  who  are  em- 
ployed in  guarding  the  interests  of  the  public, 
by  saying  I  would  abandon  the  prosecution. 

*But  if,  on  the  other  hand,  a  man  is  to  be 
permitted  to  load  his  musket  to  die  muzzle, 
against  the  interests  of  society,  and  to  so 
from  home  to  leave  a  timid  woman  to  pull  tne 
trigger,  he  must  pay  for  the  mischief  ne  does 
to  society. 

*  The  following  I  apprehend  to  be  the 
anecdote  alluded  to  by  the  learned  counsel : 
**  On  the  6th  of  March  came  out  lord  Bolin^- 
broke's  Works,  published  by  Mr.  David 
Mallet.  The  wild  and  pernicious  ravings, 
under  the  name  of"  Philosophy,''  which  were 
thus  ushered  into  the  world,  gave  great  of- 
fence to  all  well-principled  men.  Johnson, 
hearing  of  their  tendency,  which  nobody  dis- 
puted, was  roused  with  a  just  indignation, 
and  pronounced  this  memorable  sentence 
upon  the  noble  author  and  his  editor.  Sir, 
be  was  a  scoundrel,  and  a  coward :  a  soundrel, 
for  charging  a  blunderbuss  against  religion 
and  morality;  a  coward,  because  he  had  not 
resolution  to  fire  it  off  himself,  but  left  half- 
a-crown  to  a  bemdv  Sootchman,  to  draw 
the  trigger  after  Sis  death  I"  Boswell's  life 
of  Johnson,  vol.  1,  p.  940,  8vo.  1793. 


^  You  are  now  in  a  newly  ascertained  situa^ 
tion  to  persons  of  your  description,  charged 
to  inquire  not  only  upon  the  fact  of  the  public 
cation,,  but  upon  the  criminal  intent  with 
which  it  was  published.* 

I  could  say,  I  never  read  Mr.  Paine*s  two 
books  through:  would  it  be  said  as  an  excuse 
for  me,  if  I  had  sent  these  by  thoi|sands  in  a 
package  into  all  the  market  towns  in  this 
kingdom, — I  never  read  the  book,  but  I  sent 
them  down,  and  they  fell  into  the  hands  of  a 

great  manv  people  'who  having  less  to  do,  I 
are  say,,  did  read  them?  Still  less  would  it 
be  an  excuse  for  me,  if  with  all  the  warnings 
I  have  mentioned,  staring  me  in  the  face,  I 
had  done  this  act. 

I  am  obliged  to  my  friend  Mr.  Fielding,  for 
suggesting  to  me  an  observation.  It  niay 
happen  now  and  then,  that  a  man  does  not 
know  what  has  been  passing  in  courts  of  jus- 
tice, but  the  author  of  this,  when  he  had  the 
goodness  to  furnish  the  world  with  a  cheap 
edition,  had  the  goodness  to  tell  all  his  pub* 
lishers  that  he  was  under  prosecution,  but 
then  in  an  appendix  he  ridicules  the  absurdity 
of  prosecutions  like  this. 

Evidence  for  the  Caowv. 

Charles   Humphria,   sworn. — ^Examined   by 

Mr.  Fielding. 

Do  you  know  the  defendant,  Daniel  Isaac 
Eaton  .*— .1  saw  him  at  his  house  in  Bishops- 
gate-street 

When  was  it?— I  think  it  was  the  latter 
end  of  January,  or  the  beginning  of  February. 
— I  bought  some  books  at  that  time. 

Did  you  buy  the  book  in  question  ? — I  did 
not  buy  this. 

Mr.  Gumeu.  Do  not  let  us  hear  any  thing 
respecting  other  books. 

Humphries.  I  bought  this  book  there  be- 
fore that. 

Mr.  Fielding.  What  is  it?— It  is  the 
Rights  of  Man,  Part  the  Second. 

Had  you  ever  seen  him  in  the  shop,  before 
you  bought  it  ?— I  had— The  day  I  went  into 
the  shop  when  he  was  there^  I  asked  him  for 
some  or  Mr.  Paine's  publications ;  he  hesitated 
at  selling  it,  but  after  some  conversation,  he 
sold  me  them. 

Mr.  Gumey.  Confine  yourself  to  the 
Bights  of  Man. 

Humphries,  I  told  him  I  had  bought  the 
Rights  of  Man  before ;  and  his  wife  I  believe, 
a  woman  I  conceived  to  be  his  wife,  said  she 
had  sold  the  gentleman  the  Rights  of  Man, 
with  some  other  of  Mr.  Paine's  works  a  little 
while  ago. — ^I  think  he  said,  '<  Did  she  ?"  and 
after  that  he  let  me  have  the  other  books. 

Bfr.  Gumey.  On  what  day  did  you  piu*' 
chase  the  Rights  of  Mifti.'— The  17th  of 
January. 

*  See  Stat  S3  G.  3,  c.  60.  then  lately 
passed.  See  also  pp.  399,  te94,  of  this  Vo- 
luxBo. 
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Foa  tHE  D£F£KbiLMT. 

Mr.  telite  Fas^iUK.-*-OenUem6ii  of  tiie 
Jiiiy;*^I  am  of  oounsel  iwt  Mr.  Eatott^  the 
defendant  to  this  iAdktmeDt ;  and  itiler  the 
Ifnofy  and  skilful,  and  eloquent  address,  which 
Jbaa  been  made  to  you  on  the  part  of  the  pro- 
aecutioQ,  I  own,  that  it  is  not  without  great 
•mbarrassment  that  I  rise  in  discharge  ofthat 
4uty.  For  it  has  pleased  Mr.  Eaton  to  com- 
mit the  conduct  ot  his  defence  to  a  person  so 
difierent  from  that  which  has  been  repre- 
eented  to  you,  that  I  declare,  without  any  af- 
fectation of  modesty,  you  will  hear  nothine  to 
di^  on  behalf  of  this  defendant,  but  what  nas 
suggested  itself  to  a  man  of  very  inconsi- 
derable tal^ntSy  and  of  absolutely  no  expe- 
rience. 

Gentlemen,  It  has  been  said,  that  you  are 
to  be  spoken  tc  by  me,  with  eloquence,  and 
ingenuity,  and  all  possible  contrivance ;  where 
Mr.  Garrow,  or  any  man  ceuld  have  collected 
this,  I  am  at  a  loss  to  discover;  and  for  this 
plain  reason,  that  the  present  is  the  first  oc- 
casion I  ever  had,  of  aefending  any  man  by 
addressing  a  jury,  in  this,  or  any  court  what- 
ever. How  then  it  should  happen,  that  even 
in  the  outset  of  his  speech,  the  learned  gen- 
tleman should  load  his  adversary  with  such 
encomhims,  I  should  be  at  a  loss  to  find  out, 
did  I  not  know  he  must  be  aware  of  the  de- 
fence we. have  to  kv  before  you;  and  which, 
al^  his  ingenuity,  all  his  rhetoric,  and  all  his 
experience  should  not  so  far  cry  down  this  day, 
but  that  I  shall  find  in  you,  a  jury  such  as  he 
has  described,  viz.  a  jury  of  honesty  and  in- 
dependence, who  are  therelbre  prepared  to 
give  an  independent  verdict 

Gentlemen,  I  trust  that  such  a  verdict  will 
be,  because,  I  hope  to  prove  that  it  ought  to 
be,  a  verdict  of  acquittal.  I  am  perraaded 
that  such  a  v^dicl  only  can  be  just  in  the 
circumstances  of  this  case ;  and,  that  when 
given,  it  wiU  be  umversatly  approved  by  every 
man  of  common  sense,  ana  generally  ap- 
plauded by  the  people  of  Englan). 

Such  are  my  hope^  and  perfaapis  th^y  are 
the  sanguine  hopes  of  inexperienoe,  or  inabi- 
lity, &t  if  the  merits  of  the  respective  ad- 
vocates «re  to  be  the  direction  of  youT  judg- 
ment to  day,  what  hope  am  I  to  entertain? 
For  what  am  I  to  look?  Whatiste  becoftte  of 
us }  What  is  to  become  of  our  lives,  of  our 
liberties,  and  our  posseesioaB,  should  the  un- 
derstandings of  jtnymen  be  carried  away  and 
overwhelmed  by  the  torrents  of  rhetoric,, 
brought  down  upon  them,  in  every  state  pro- 
aeaation? 

'  Gentlemen,  I  have  too  gr#at  a  regard  for 
that  constitution,  which  has  been  so  maeh 
the  subject  of  the  leamed  counsel's  panegyric, 
to  believe  that  the  greatest  and  most  im- 
portant of  its  establishments,  is  beoome  so 
detective. 

Mr.  Garrow  has  dtscofvered  n  great  ded  of 
bgenuity,  in  anticipatina  t^  modes  of  da- 
ftnce^  which  he  ifnaginea  I  might  set  up,  eli 


tfaitdceasidn;  aodifwe^teednveAsefaMdy 
it  is  possible  you  might  hear  from  me  much 
unftecessuy  dedamation  respecting  the  man- 
ner in  which  this  patnphlet  was  sold^  and 
its  havn^  been  purchased  of  the  defendant^ 
wife,  wlro  was  by  this  means  obtaininc  a 
livelihood  for  herself,  her  husband,  and  h«r 
family ;  but  Gentlemen,  we  are  not  driven  to 
any  such  expedieati,  we  kno#  that  these  8i% 
no  justifications.  By  the  English  law  every 
man  is  acoountable  for  the  conduct  ef  bts 
fomily,  and  others  who  shall  be  employed  by 
bin  m  way  c/i  trade.  Such  a  defence  woula 
be  no  sooner  made,  thad  refuted.  Vfhy  then 
should  we  have  recourse  to  it  when  we  have 
a  legal  and  sabstantiat  justification }  When  I 
can  build  my  house  upon  a  rock,  I  will  nsC 
consent  to  lay  its  founoation  in  the  sand. 

Nor  Gentlemen,  will  you  hear  much  fixmi 
me  in  the  way  the  learned  coimsel  has  sup- 
posed, on  a  subject  most  important  I  admit,  in 
Itself,  and  in  its  effects,  I  mean  the  liberty  of 
the  press.  You  will  not  suspect  me  of  con- 
tending for  that  licence  of  the  press,  which  is 
neither  more  nor  less  than  an  abuse  of  this 
liberty.  But  I  do  not  foi^get  that  I  am  stand- 
ing before  twelve  of  my  country-men,  who 
cannot  be  ignorant  of  the  most  valuable  pri- 
vilege of  a  free  people.  I  should  think  it  so 
insult  to  your  understandings,  were  I  to  insiit 
on  the  excellence  of  that,  which  has  created 
and  preserved  to  us  the  advantages  we  still 
enjoy,  am],  which  I  trust  will  be  our  protec- 
tion against  all  who  shall  invade  them.  The 
liberty  of  the  press  is  that,  without  which, 
there  is  an  end  to  our  political  existence.  It 
is  like  the  air  that  we  breathe,  if  we  have  it 
not  we  die. 

Certain  however  it  is,  that  the  liberty  ef 
printing  hi^  in  this  country,  suffered  no 
small  opposition,  and  that,  in  quarters  from 
whence  it  might  least  have  been  expected. 
It  is  not  yet  two  years,  since  jurymen  were 
gravely  told^  in  our  courts  of  justice,  that  al- 
9x>ugh  they  were,  by  their  verdict,  to  find 
persons  accused  of  libel,  either  Guil^,  or  Not 
uuilty;  still  to  inquire  into  the  guilt  of  the 
publication  itself,  or  into  the  intention  of  the 
pubtiihtf,  was  no  pari  of  their  business.  So 
that  all  the  jury  had  to  do,  was  to  find  the 
innuendos  aira  the  fact  of  publishing,  which, 
iffonnd,  brought  with  it  avetfdietofGuiit^, 
any  thing  £lraer  being  out  of  their  jurii- 
diction. 

But,  gentlemen,  give  me  leave  to  draw 
your  attention  to  that  jurisdictiDn  which  you 
are  now  adhmowledged  to  potsess  in  proseoi- 
tioBs  for  Hbel.  Fortxmately  fer  tins  defen- 
dant, and  for  us  all,  you  are  at  this  da^  ne 
longer  in  the  dbsurd  and  eontradktory  siM- 
tion,  in  which  jrou  mb^ht  hate  stood,  aoooid* 
in^  to  the  doctrines  of  two  years  mo.  Y0U 
are  no#  to  jndg^df  ^  whole  |J«H  oriftnt- 
oemce  in  the  pubttoalion,'  anfd  of  tb<"0  ^' 
nedted  with  it ;  arti  for  the  jurisdictionjte 
aissuf«dl»^u,  v^ar6iflidM«iteefle^tlie 
most  aU^  the  flMMfr  elofuM%  wA  ii  vii  flP' 
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cumsUnce  has  proved,  one  of  the  most  honest 
advocates,  that  ever  distinguished  themselves 
ID  this  comitry: — We  are  indebted  to  the 
honourable  Mr.  Erskine  (and  I  do  not  use 
the  epithet  in  its  aristocratic  sense),  for  the 
«ct  of  parliament,  which  says,  that  doubts 
iiaving  arisen  as  to  the  powers  of  juries,  in 
matters  of  libel,  it  is  enacted,  "  That  on  every 
such  trial,  the  jury  sworn  to  tr^  the  issue, 
may  give  a  general  verdict  of  Guilty,  or  Not 
Guiity  upon  the  whole  matter  put  m  issue,'* 
he* 

Now,  eentlemen^  what  is  the  matter  put  in 
issue?  Why  it  is  that  the  defendant  is  the 
pabiUher  of  this  book,  that  the  book  con- 
tains *'  scandalous,  seditious,  and  malicious 
matters^  of -and  concerning  the  hereditary 
succession  tu  the  crown  and  regal  govern- 
ment of  this  kin^om/'  and  that  all  this  was 
done  by  the  defendant,  *'  luilawfully,  wick- 
edly, inaliciously,  and  seditiously.'' 

The  witness  has.  proved  the  defendant's 
wife  selling  it  to  him  on  the  seventeenth  of 
January  last^  so  that  the  questions  remaining 
for]|[outotry,  are 

.  JFirst,  Whether  the  passages  selected  con- 
tain in  them  matter  illegal,  scandalous,  and 
80  forth. 

Second.  Whether  the  defendant  published 
ihem  witn  a  malicious  intention,  in  order  to 
pnkhice  au  evil  effect  upon  the  country. 

And  third.  Whether  they  bear  the  innuendos 
or  meanings  affixed  to  them  by  this  indict- 
ment. 

Gentlemen^  There  is  not  one  of  these 
points  which  I  shall  not  dispute  to  day.  I 
shall  contend  that  not  one  of  these  passafes, 
jQor  any  part  of  the  chapter  from  which  tnev. 
are  taken,  is  either  scandalous  or  illegal. 
And  I  will  say,  that  the  whole  of  it  is  such 
as  may  be  published,  without  any  breach  of 
the  law,  without  any  malkious  intention,  or 
evil  effect  upon  the  public  mind. 

I  shall  contend,  that  none  of  the  passages 
of  the  chapter/  from  whence  they  are  taken, 
are  illegal;  nor  is  the  chapter  itself  any  thing 
•f  the  kind.  If  the  passages  were  calculated 
to  introduce  anarchy,  if  that  were  to  be  coU 
lecled  from  them,  undoubtedly  it  would  not 
he  for  me  to  contend  upon  them  alone,  that 
the  defendant  was  innocent.  But  I  assert, 
that  there  is  not  one  which  may  not  be  de- 
fended ;  for  I  deny,  that  any  one  of  them  ap- 
plies to  the  king,  the  government,  or  the  con- 
stitution of  this  country.  Examine  them  by 
the  only  test  by  which  you  ought  to  judge, 
viz.  by. the, context  of  tne  whole,  comparing 
«ther  parts  of  the  chapter  with  those  com- 
plained ofji  and  I  am  persuaded,  that  it  is  im- 
possible that  this  indictment  should  stand  as 
a. criminal  charge  after  such  examination. 

I  contend,  moreover,  upon  the  law,  as  laid 
dknvn  by  the  late  earl  of  Mansfield,  that  sup- 
posing the  passages  were  in  themselves  of 

*  See  the  case  of  Stockdaie,  ant$  p.  992 
and  the  cases  there  ettcd.  ' 
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this  criminal  character,  so  that  no  man  could 
doubt  of  the  design  of  the  author,  inasmuch 
as  they  contained  in  thentselves  an  overt  act 
of  sedition «  &c.  still  in  this  case,  there  is 
sufficient  evidence  to  resist  that  conclunon, 
by  proving  that  the  defendant  thought  there 
was  nothing  illegal;  nothing  improper^  ikh 
thtng  but  what  was  innocent  in  this  publi* 


cation. 


.  So  that  I  shall  defend  this  cause  upon  threo 
grounds;  First,  upon  the  universally  ad^ 
mitted  rijht  of  general  discussion,  which 
would  be  invaded  if  this  prosecution  were  foU 
lowed  up  by  a  conviction. 

Second]  Vy  Upon  the  ground  of  the  intention 
with  which  the  defendant  published. 

And  lastly,  That  not  one  of  these  passages 
applies  to  the  English  government  or .  consti^ 
tution,  according  to  the  innuendos  of  the  in» 
dictment. 

Now  Gentlemen,  consider  the  structure  and 
context  of  this  book^  consider  also,  that  there 
are  certain  prejudices  which  have  been  most 
artfully  ana  some  most  criminally  raised 
against  it,  and  against  all  ranks  and  descrip^ 
tions  of  men  who  should  dare  to  thinks 
apeak^  or  write  upon  the  hberties  of  their 
country,  and  the  common  interests  of  their 
species.  Remember  by  what  means  they 
have  been  extended  through  every  town  in 
England  by  those  aasociatbns,  or  rather  inqui« 
sitions,  wQich  persons  interested  in  the  sup« 
port  of  public  aooses  hwt  thought  it  good  to 
establish.  What  has  h^n  the  consequent 
of  this }  why  that  numbers  of  unhappy  indivi* 
duals  have  suffered  the  most  injurious  prose- 
cutions, that  many  have  been  ruined  in  their 
pnvate  property,  that  others  have  suffered 
the  sevority  of  public  punishment,  from  theit 
fears  of  provokifi^  it  by  a  dpfence  of  them* 
selves  before  a  jury  of  their  country.  And 
thus  it  is,  that  two  unhappy  printers  have 
pleaded  Guilty  to  the  same  indictment  with 
the  present,  and  are  now  groaning  in  the 
dungeon  before  you,  in  consequence  of  that 
submission. 

And  yet  it  has  been  said,  that  the  de« 
fendant  &ton,  published  this  book  in  the  face 
of  prosecutions  and  convictions  on  account  oC 
it.  Gentlemen,  as  an  advocate,  I  am  entitled' 
to  deny,  and  you  as  jurymen  are  bound  toi 
disbelieve  that  there  were  any  such  convic^ 
tions.  Are  they  in  evidence  before  you  ?  If 
there  were — Do  you  know  that  the  passages 
then  in  question  were  the  same  as  those  now 
in  Question?  And  supposing  there  had  beea 
such  convictions,  have  there  been  no  acquit- 
tals upon  the  book }  For  instance,  was  there 
no  acquittal  at  Warwick  or  elsewhero 
throughout  the  kingdom?  But  taking  all  this 
as  stated  by  the  learned  gentleman,  what 
does  it  prove  more  tlian  tliis,  that  there  aro 
now  so  many  miserdble  men  in  his  majesty's 
prisons,  whose  families  are  deprived  of  tbelc 
support,  while  themselves  are  consigned  to 
wretchedness  and  ruin  ? 

But,  GeptlcmQDi  I  beg  yourf  arcloiu   It  it 
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iN>t  mj  intention  to  trouble  you  with  decla^ 
nation,  and  therefore  I  restrain  myself  on 
tikis  topic.  I  am  not  desirous  of  provoking 
your  feelings  of  humanity,  when  I  have  argu- 
ments of  justice  to  lay  before  you. 

Let  us  now  particularly  examine  the  prin- 
eiples  of  the  book,  and  the  passages  selected 
from  it  by  the .  indictment ;  what  is  its  pro- 
fessed object  as  expressed  in  the  title  i  it  is  a 
Ittett^r  general  one,  **  Riebts  of  Man, 
combining  Principle  with  Practice."  The 
rights  of  man  indeed,  we  have  been  told  by  a 
certain  apostate  patriot,*  are  very  contemp- 
tible things.  Philosophy,  light,  and  the  rights 
of  man  are  all  in  his  estimation,  of  the  same 
value,  that  is,  are  all  of  them  fit  objects  of  our 
.  contempt ;  but  you  and  I  who  have  some- 
thing to  lose  when  those  rights  are  taken 
from  us,  will  be  apt  to  look  at  them  more 
seriously.  > 

But  It  is  said  the  principles  laid  down  in 
this  book,  tend  to  dissolve  all  order  in  society, 
to  destroy  just  obedience  to  the  laws,  and 
that  this  was  the  design  of  the  author.  Has 
the  event  been  so  >  what  riots,  what  confu- 
sion has  taken  place  since  it  was  published } 
There   have   indeed    been    riots  f  at   two 

*  Perhaps  alluding  to  Edmund  Burke. 

Y  Of  these  riots,  which,  and  the  proceed- 
ings consequent  upon  them,  long  engaged  the 
general  attention  of  the  country,  ample  de- 
tails were  published  at  the  time  of  tlieir  oc- 
currence. The  reader  is  referred  more  parti- 
cularly to  the  undermentioned  pamphlets : 

**  An  authentic  Account  of  the  Riots  in  Bir- 
mingham on  the  14th,  1.5th,  16th,  and  17th 
days  of  July  1791  r  also  the  judge's  charge, 
tiie  pleadings  of  the  counsel,,  and  the  sub- 
stance of  the  evidence  given  on  the  trials  of 
the  rioters;  and  an  impartial  col]ectk>n  of 
letters,  &c.  written  by  the  supporters  of  the 
establishment  and  the  dissenters,  in  conse- 
quence of  the  tumults.  The  whole  compiled 
HI  order  to  preserve  to  posteri^  the  genuine 
particulars  and  connexions  of  an  event  which 
attracted  the  attention  of  Europe.'' 

**  An  Appendix  to  the  "  Account,  &c." 
containing  interesting  papers  omitted  in  that 
work,  or  smce  publisned.  With  the  damages 
elaimed  by,  and  allowed  to  the  sufferers.^ 

"  The  Report  of  the  Trials  of  the  Rioters  at 
^e  Asaitei  neid  at  Warwick,  August  90, 1 79 1 , 
before  the  right  hon.  Mr.  Baron  Perryn, 
taken  in  short  nand  by  Marsom  and  Ramsey, 
lly  order  of  the  committee  of  protestant  dis- 
senters in  Birmingham." 

The  disturbances  at  Birmingham  produced 
also  a  long  literary  contest  which  was  carried 
•n  with  considerable  asperitv,  between  the 
f^rtisans  of  Dr.  Priestley  and  their  antago- 
nists.' Numerous  tracts  issued  from  the  press 
diiring  the  controversy,  but  as  they  have  no 
longer  that  interest  which  they  possessed  at 
the  time  of  their  appearance,  and  will  not  be 
found  to  afford  mucn  either  of  instnicUon  or 
amusement,  I  will  not  trouble  tbit  reader 
with  a  radtat  of  them. 


places,  vif. at  Birmingham  and  at  Manchester* 
put  were  they  conducted  on  any  principles 
like  the  Rights  of  Man,  or  npon  any  other 
than  those  of  bigotry  and  persecution }  LDok 
to  the  preface  and  let  that  speak  for  him,  I 
will  not  read  the  passage ;  but  it  is  in  sob- 
stance,  **  that  however  it  might  be  good  le 
detect  the  errors  of  a  bad  law,  and  to  expose  its 
defects,  still  that  it  is  proper  and  expedient  to 
obey  it,  while  it  exists,-for  fear  that  resistsnoe 
should  weaken  the  force  of  good  ones."  WiH 
H  from  this  be  contended,  that  Mr.  Psine 
mieant  resistance  and  rebellion  tn  law  snd 
pod  government  ?  The  whole  scope  of  his 
book,  is  to  give  opinions,  is  speculstioa 
which  may,  or  may  not  be  adopted  in  prsc^ 
tice,  as  shall  be  thought  just  and  proper.  Is 
there  any  title  to  anv  chapter  in  Mr.  Locke*s 
Essay,  or  in  any  other  book  on  govemmeQty 
more  abstract,  more  speculative  than  those  or 
all  these  chapters  of  this  book  on  the  rights 
of  man  ?    Look  to  them.    What  are  they  ? 

First,  Of  society  and  civilisation. 

Second,  Of  tlie  origin  of  the  present  eld 
governments. 

Third,  Of  the  new  and  old  systems  of  go- 
vernments. 

Fourth,  Of  constitutions. 

And  Fif\h,  Ways  and  means  of  reformini; 
the  political  condition  of  Europe. 

Out  of  these  the  indictntent  has  taken  cer- 
tain extracts  from  chapter  the  third,  which  is 
a  general  discussion  on  the  oomparathre  sd^ 
vantages  of  hereditary  and  representative 
government.  .When  it  is  said,  th^t  the  whole 
of  this  chapter  consists  of  instigation  to  anarchy 
and  conilision,  it  is  but  ftur  to  state  all  such 
passages  as  are  relevant  to  the  sul^ect  ia 
question,  and  not  singly  those  of  the  indict- 
ment As  to  the  latter,  I  admit,  that  they 
contain  satyric  and  invective,  I  care  pot 
what,  on  a  certain  form  of  government,  wbicb 
this  man  had  in  his  head,  and  which  he  con- 
ceived to  be  mischievous, — ^I  mean  absolute 
monarchy,  and  indefeasible  hereditary  succes- 
sion. 

But,  Gentlemen,  Mr.  Garrow  has  conceived,, 
and  taken  it  for  granted  in  all  his  observa- 
tions, that  the  author  meant  the  English  p>- 
vemment,  and  that  alone,  which  is  bef^E^ 
the  whole  question  in  issue.  Now  the  w 
way  to  judse  of  a  writer's  meaning,  is,  ty 
comparing  the  whole  context,  and  seemg  how 
the  one  part  of  his  book  amforms  to  the  rest 
of  it  If  so,  jvhat  is  the  definition  given  by 
Mr.  Paine  himself,  both  of  a  republic,  and  of 
a  monarchy  in  this  very  chapter }  It  is  as 
follows : — 

**  What  is  called  a  Republic  is  not  any  par- 
ticular form  of  government  It  is  wholly 
characteristical  ot  the  purport,  matter,  or  ob- 
ject for  which  government  ought  to  be  insU* 
tnted,  and  on  wnich  it  ought  to  be  enipl<9^ 
reipublica^  the  public  afiaira,  or  the  pwHK 
good,  or  literally  trandated,  the  pubbe 
thmg." 

Undoubtedly  thii  Man  hid  aol  a  liiiiftB* 
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education,  but  he  always  contrives  to  know 
the  meaning  of  the  terms  he  uses,  beins  well 
aware  that  the  ideas  depend  materially  on 
the  language  in  which  they  are  conveyed. 
But  what  is  his  definition  of  monarchy  ?  ^  It 
is,''  says  he,  ''a  word  of  base  original  significa- 
tion.  It  means  an  arbitrary  power  in  tlie 
hands  of  an  individual  person,  in  the  exer- 
cise of  which  himself,  and  not  the  res  pub^ 
iica  is  the  object.''  Let  me  ask  you,  let  me 
ask  aiw  man,  whetlier  this  is,  or  not,  the  na- 
ture of  the  English  constitution;  surely  no  ! 
the  government  of  this  countiy  is,  I  trust,  of 
a  very  opposite  description.  It  is  a  «>vem. 
saent  of  liberty,  a  government  of  beneficence, 
very  different,  I  hope,  from  that  abominable 
system  here  represented. 

>  In  the  consideration  of  this  chapter,  I  am- 
jiot  at  all  afiaid  of  that  ^'  thorny  "  passage, 
about  which  we  have  heard  to  day,  and 
thorny  I  am  persuaded  they  will  find  it,  when 
they  attempt  to  turn  it  against  the  present 
^defendant. 

But  sa^rs  Mr.  Garrow,  in  great  triumph, 
this  is  said  of  a  government  calling  itself 
Ave,  and  therefore,  the  hereditary  oHice  in 
such  a  government^  must  mean  England,  and 
^ur  government;  in  common  fairness,  read 
the  sentence  preceding  this,  and  you  will  find 
that  it  applies  entirely  to  the  sta^tholdership 
of  Holland,  an  hereditary  office,  which  as  we 
jUI  know  caused  so  many  disturbances  in  that 
republic     As  to  us  the  subjects  of  Eni^land, 
it  IS  above  a  century  since  the  thorn  has  been 
extracted  from  the  frame  of  our  constitution.  ; 
Previous  to  the  revolution,  we  lived  under  the  i 
pain  and  inflammation  which  it  occasioned  ;  ' 
thank  Heaven  and  the  courage  of  our  ances-  I 
tors,  the  fermentation  which  it  produced  has 
left  us  with  provisions  to  prevent  a  recur-  ' 
rence  of  the  same  evils,  or  the  same  re- 
medies. 

It  is  true,  isdeed,  that  since  that  time,  two  : 
attacks  have  been  made  on  the  settlement  of  | 
•executive  government,  as  by  law  established,  i 
In  1715  and  1745,*  the  Pretender,  aided  by  ! 
a  foreign  power,  invaded  this  coimtry,  with 
this  same  chapter  of  hereditary  succession  in 
his  hand,  which  is  almost  word  for  word,  like 
thQ  innuendos  of  this  indictment.  They  were 
in  both  instances,  repulsed  and  driven  out 
iirith  shame  and  contempt  for  their  portions. 
Yet  after  this  defeat,  what  was  the  conduct 
of  the  people  of  England?  The  chiefs  alone 
(yf  that  rebellion  were  pui^ished.  They  made 
an  example  of  the  rats,  who  would  have  un- 
derminea  the  house,  and  they  left  the  mice 
t»  ^  where  they  would.  There  were  not,  i 
beheve,  such  numerous,  nor  vexatious  perse- 
cations  as  have  taken  place  about  this  little 
book,^ called  the  Rights  of  Man.  The  mild-. 
ness  and  generosity  of  that  day  suffered  but 
lew  sacrifices  at  the  altar  of  vindictive  justice : 

.^■^-^.—i ^-^  .111       i.iiai       i».«i.  I-        ■.!■■.     II         ■-■■ 

*  See  the  proceedings  respecting  the  Re- 
Ms^'Of  1715  and/  1745,  inVob.  XV.  and 
:{^vm«  of  thia  C<ditectii«.       .         - 


And  vet  it  should  seem,  that  those  who  in  - 
vaded  the  promulgated  will  of  a  free  people 
and  the  rights  of  man,  as  established  in  Eng- 
land, did  deserve,  for  the  benefit  of  the  na^ 
tion  and  poster!^,  very  signal  punishmeoli 
indeed. 

Gentlemen,  if  these  considerations  are  not. 
together  with  those  contained  in  the  rest  of 
the  indictment,  of  the  roost  speculative  kind; 
I  should  be  glad  to  know  whether  Mr.  Locke's 
Essay  is  to  have  that  or  what  other  character. 
In  fact,  this  whole  chapter  is  professedly 
written,  as  you  may  observe  in  the  beginning 
of  it,  in  reply  to  the  abb^  Sieyes,  a  French 
author,  with  whom  Mr.  Paine  had  a  literary 
contest  on  these  subjects.  I  shall  therefore 
trouble  you  with  no  farther  commentary  on 
this  head,  but  request  your  attention  to  the 
authority  I  have  already  alluded  to« 

Gentlemen^  in  sir  James  Burrow's  Reports, 
in  the  case  of  the  King  v.  Woodfall,  for  prints 
ing  the  celebrated  letter  of  Junius,  lord 
Mansfield  lays  down  this  doctrine,  which  I 
will  give  you  in  his  own  words :  '*  There  may 
be  cases,  where  the  fact  proved  asapuW* 
cation  may  be  justified  or  excused,  as  lawful 
or  innocent.  For,  no  fact  which  is  not  criv 
minal,  in  case  the  paper  be  a  libel,  can  amount 
to  a  publication  of  which  a  defendant  ought 
to  be  found  guilty. *** 

In  pursuance  of  this  opinion,  it  is  clear,  that 
if  the  printers  and  publishers  of  this  book 
have  done  any  act  which  may  prove  sati»* 
&ctorily  to  you,  the  innocence  of  their  inten- 
tions, then  you  are  bound  to  consider  this, 
charge  as  groundless,  for  there  can  exist  tio 
crime  in  our  law,  where  there  is  no  crimina* 
lity  of  intention. 

You  will  observe,  gentlemen,  that  the  booitf 
in  evidence  purports  to  be  a  second  edition  of 
the  work  intituled  <«  Rights  of  Man."  At  tht 
time  of  its  being  published,  Mr.  Paine  was 
under  prosecution,  but  for  what?  for  any 
thing  contained  in  the  book  before  you  ?  aot 
at  all.  The  booksellers  contracting  with  hiia 
for  the  reprinting  his  work,  knowing  it  was 
prosecuted  by  the  attorney-general,  retiifed  to 
print  it,  unless  the  passages  contained  in  Mn 
Attorney's  information,  were  slruck  out  from 
the  book.  They  reasoned  thus;  this  is  a 
matter  of  great  public  expectation ;  the  attop- 
uey-general  has  undoubtedly  inserted  in*his 
charge,  all  that  is  criminal,  for  in  such  cir- 
cumstances, nothing  surely  would  be  omitted. 
We  will  bow  to  so  high  au  authority,  we  will 
print  nothing  but  what  is  innocent,  which  w« 
conceive  the  remainder  of  this  book  to  be. 
Examine  this  book,  gentlemen,  and  you  wiH 
find  that  there  is  no  reflection  on  the  House 
of  Orange,  or  the  House  of  Hanover,  or  the 
Revolution,  for  which  Mr.  Paine  was  prose* 
cuted.  On  the  contrary,  you  will  perceive  in 
the  notes  of  it,  where  these  paragraphs  are 
omitted:  why  then,  I  put  it  fairly  to  you,  ^6 
yau  in  your  oonsdences  believe,  that  these 

•  SteMnii,  Vol.  XX;  pp.  917>  91& 
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jnen,  or  any  of  tHem,  could  do  this  unlaawfuHy, 
veditioufiJy,  and  so  forth,  in  the  raancier  as 
cliarged  by  the  indictment,  and  as  you  are 
bpuml  to  find  by  your  verdict  ?  if  not,  I  ;con- 
tend,^  that  you  are  boi^ud  to  £nd  thtf  defendant 
not  guilty. 

One!  word  more,  gentlemdn,  and  I  have 
(done.  Theinnuendosof  this  indictment  allejge, 
|hat  these  nassa^s  are  'f  of  and  concerning 
the  monarcny  of  this  kingdom/'   Gentlemen, 
isxclusive  of  the  definition  of  this  term,  as 
given  by  the  author, .  I  insist  that  it  has  no 
legal  application  in  this  case.    liowiever,  it 
must  be  owned,  that  there  are  prejudices  in 
men's  minds  which  favour  an  opinion,  that 
monarchy  is  an  essential  part  of  the  English 
constitution.    These  arise  from  the  reading 
of  certain  popular  treatises,  which  are  very 
pretty,  and  very  amusing,  out  which  contain 
m  them  very  incorrect  and  ilj-digested  no- 
lions.    It  is  not  in  the  essays  of  foreigners, 
nor  in  the  light  easy  lectures  read  before  the 
Students  of  our  umversities,  that  we  are  to 
look  for  the  constitution  of  the  country,  but 
in  the  laws  and  in  the  history  of  the  country. 
But,  gentlemen,  people  have  thought  pro- 
per, for  the  sake  of  writing  books,  to  sit  down 
to  U\e  study  of  the  constitution.    Finding  it 
composed,  as  it  undoubtedly  is,   of  Kmg, 
Lords,  and  Commons,   they  being  men  of 
learning,  and  intimately  acquainted  with  the 
Qreek  language,  have  concluded  that  this  is 
a  mixture  of  monarchy,  aristocracy,  and  de- 
mocracy, according  to  the  Greek  accounts  of 
those  governments :  with  thesjs  materials  they 
begin  to  compose  an  English  constitution, 
much  in  the  same  way  as  a  good  English 
house-wife  would  compose  a  good  English 
pudding — but  these  writers  are  not  to  be  the 
rulers  oi  our  judgments.     The  indictment 
states,  that  these  observations  are  written  and 
published  seditiousl^r  and  unlawfully.    Now 
I  ask  in  what  law  it  is,  whether  in  the  com. 
snon  law  or  the  statute  law  that  you  find  the 
term  monarchy  >  Where  do  you  find,  in  sub- 
st^oe,  any  thing  like  the  ntpnArchy  described 
in  this  book,  which  is  the  true  and  literal  sig- 
nification of  the  word.^ 

Gentlemen,  there  is,  in  the  English  law, 
no  such  tiling.  The  English  constitution 
icnowrs  no  snch  thing  as  an  arbitrary  power 
in  the  hands  of  any  one  individual,  as  distin- 
guished from  the  interest  of  the  community. 
.  Gentlemen,  let  us  not  confound  the  title  of 
a  sovereign,  governing  by  the  free  consent  of 
a  free  people,  with  that  of  a  mere  monarchy. 
The  one  is  the  noblest  title  our  gracious  so- 
vereign can  wear;  the  other  is  directly  the 
feverse.  There  is  but  one  thing  in  which 
arbitrary  power  is  observable,  and  that  is  in 
the  law.  The  law  is  the  only  monarch  of  this 
country.  And  I  have  the  highiest  authority, 
thst  of  its  peat  oracle  and  luminary,  lord 
Coke,  for  saying,  that  the  king  is  the  subject 
of  that  law,  whue  he  is  the  first  sod  principal 
jn^istrate/>f  the  nation. 
Is  thif  a  title  gained  by  fiaud|  or  by  force. 


iOr  by  intrigue,  or  by  conquest,  like'thst  of  &!• 
most  all  the  monarchies  in  Europe^— Neither. 
It  is  the  result  of  an  act  of  parliament,  under 
which,  i^out  a  century  since,  this  nation  did 
elect  a  king,  and  said  this,  with  resnecttothe 
future  succession: — First,  it  shall oe limited 
to  king  William  and  her  gracious  majesty 
queen  Slary,  and  their  issue ;  then  to  the  lady 
Anne  (afterwards  queen  Anne)  and  her  issue  ;• 
and  there  was  a  further  provisioo,  that  in  case 
queen  Apne  should  die  before  king  William, 
without  issue,  then,  that  the  heirs  of  Idog 
William,  by  any  other  woman  whom  he  might 
marry,  should  become  the  lawful  successor!. 
But  it  did  not  end  here.  In  1700,  the  duke 
of  Gloucester,  son  to  quee|i  Anne,  died :  upon 
which  the  then  parliament  provided  nurther 
for  the  exclusion  of  the  House  of  Stuart,  aiul 
introduced  the  succession  of  the  family  o( 
Hanover ;  the  whole  iieing  conditional,  any 
person  whatsoever,  being  a  papist,  or  many- 
rpg  a  papist,  being  himself  and  his  heirs  far 
ever  excluded. 

But  again,  this  latter  act  determines,  that 
should  any  man  call  in  question  the  power, 
which  the  parliament  ha9,  to  alter  the  suc^ 
cession,  he  shall  be  guilty  of  high .  treasoo, 
if  that  opinion  is  in  writing ;  and  shall  incur 
the  penalties  of  a  pnemunire,  if  by  advised 
speaking. 

Now  I  ask,  in  what  part  of  all  this  do  you 
find  absolute  monarchy  or  absolute  hereditary 
succession,  according  to  the  innuendosof  this 
indictment,  for  the  constitution  and  govern: 
ipent  of  England  ?  Do  we  not  see  directly  the 
contrary?  Did  not  the  parliament  say,  *'  We 
will  not  be  governed  by  the  House  of  Stuart; 
we  will  drive  them  out,  and  choose  anew 
race  in  their  stead,  by  whom  we  will  be  go- 
verned, but  to  whom  we  will  give  certain 
conditions  and  limitations  for  the  rule  6f  their 
conduct  And  should  aiiy  one  come  and  disr 
pute  our  authority  to  alter  the  succession,  and 
to  ipake  it  conditional,  let  him  stand  by  the 
consequences.  He  shall  incur  the  penalties 
we  have  provided?'' 

Put  all  these  circumstances  together,  aod 
let  them  tell  us  how  these  innuendos  make  out 
the  monarchy  and  hereditary  succession  to 
the  crpwn  of  these  kingdoms  (when  they  put 
those  words  absolutely  ai^d  alone,  without 
qualification  or  condition),  as  being  things  so 
sacred.'  I  say,  that  neither  the  author's  defi* 
nition,  nor  the  law  of  England,  warrants  their 
being  so  used  and  referred  to  the  En^sb 
constitution ;  which  I  say  any  writer  is  pro* 
tectingy  when  he  shall  philipicize  or  satfriso 
this  spejcies  of  hereditary  right  and  of  nere- 
ditaiy  monarchy.  He  is,  in  effect,  insking  a 
defence  of  its  principles,  by  destroying  those 
of  an  opposite  kind,  and  conferring  the  great* 
est  benefit  on  his  country. 

Gentlemen,  I  have  now  concluded  myVTr 
gument  on  this  case.  Let  me  intreat  )'ou  to 
make  some  little  allowance  finr  the  length  Q| 
it,  on  account  of  the  fete  which  may  attend 
this  defendant,  aA4tbetboU3aiubo<'P^P^ 
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who  may  i>e  sul)j€cl  to  the  same  charge  wilh 
4hat  now  brought  against  him,  for  the  pubH- 
catioD  of  the  Rights  of  Man.  Let  me  intreat 
of  you  to  dismiss  from  your  minds  any  pre- 
judices you  may  have  iibbibed  a^inst  its  au- 
thor, of  whom  I  am  led  to  acquaint  you  with 
an  anecdote^  disproving  much  that  has  been 
«aid  against  him ;  for  I  am  credibly  informed, 
that  it  is  now  several  years  that  he  has  main- 
-tained  an  old  and  decreitid  relation,  at  Thet- 
ford,  the  place  of  his  oirth.  This  relation, 
hearing  the  severe  things  reported  against 
him,  said,  he  was  the  best  man  in  the  world, 
and  would  have  been  thought  so  universall;jr, 
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ing  reviled  in  any  book,  should  bring  dowit 
upon  its  authors  and  publishers  shame,  dis- 
grace, misery,  and  ruin  ?  That  is  to  be  the 
mte  of  this  man  and  his  family,  should  you 
err  in  the  verdict  vou  have  to  give.  I  trqst 
that  will  not  be  tne  case.  I  am  persuaded, 
that  you  will  give  to  this  important  cause 
every  attention  and  every  additional  argument 
that  may  occur  to  you,  and  which  may  pro- 
bably  have  escaped  me ;  but,  above  all,  that 
you  will  not  &il  to  remember  the  circum- 
stance of  intention,  tending  so  greatly  to  fa- 
vour that  acquittal,  which  I  here  solemnly 
claim  from  you  on  behalf  of  this  defendant. 


if  he  had  never  been  ablelto  write.  And  it  i  because  I  solemnly  believe  him  entitled  to  it 
may  in  the  same  manner  be  said  of  many  per-  |  upon  this  indictment, 
sons,  that  it  would  have  been  well  if  they  had  .  Permit  me,  lastly,  again  to  beg  you  will  se« 
been  unable  to  read,  as  they  may  atlerwards  i  riousjy  reflect  upon  the  consequences  of  your 
l>e  |)r08ccuted  for  lendinc,  or  otherwise  pub-  j  verdiet;  should  it  be  a  verdict  of  that  harsh- 
lishiDg,  this  book;  for  I  know  of  no  benefit    ness  and  vindictive  character  called  for  so 


«f  clergy  extending  to  them  in  cases  of  libel. 

The  present  cauee  is  to  bring  with  it  very 
serious  con9e^eaces.--»Consider  how  many 
thousand  copies  of  this  book  have  been  in 
-circulation ;  consider  how  slight  a  proof  is 
requisite  to  convict  a  man  ofbeing  a  pub- 
-iisner ;  for  the  law  differs,  as  to  evidence  in 
libel,  firom  that  of  other  subjects,  being  en- 
tirely the  offspring  of  that  monster  the  Star- 
Chan^ber.  Every  man,  who  lends,  or  canies, 
er  leaves  a  book  upon  his  table,  so  as  another 
xnav  read  it,  is,  by  able  prosecutors,  made  out 
to  be  a  publisher.  I  do  not  know  whether 
voti  have  read  the  Rights  of  Man,  or  have  it 
in  your  possession;  but  are  you  sure  you 
Dever  lent  a  political  pamphlet  that  might 
subject  you  to  a  prosecution  ?  I  know  at  least 
of  one  person  in  this  court  whp  cannot  so 
say ;  but  I  know  my  neighbour  much  too  weil 
to  mention  his  name.  And  I  should  think 
it  somewhat  hard,  for  a  man  to  suffer  a  heavy 
fine  and  two  years  imprisonment  for  having 
loft  this.book  upon  his  table. 

Gentlemen,  it  is  for  you,  by  your  verdict, 
to  lay  this  question  at  rest;  for  otherwise, 
when,  and  where,  and  with  whom,  is  this 
storm  of  informations  and  indictments  to 
cease?  Is  it  to  finish  with  Mr.  Eaton,  the 
present  defendant^  I  y/ish  it  were;  and  al- 
though I  have  not  an  intimate  acquaintance 
with  him,  I  do  believe  he  has  spirit  enough 
to  wish  so  likewise,  provided  he  were  sure 
of  saving  the  numberless  victims  who  are 
intended  to  follow  him ;  who  are  to  be 
•taken  from  their  homes  and  occupations; 
who  are  to  be  torn  from  the  bosoms  of  their 
wives  and  families,  dependant  upon  them  and 
their  labour  for  support;  and  to  meet  the 
severity  of  fine  and  imprisonment: — And  all 
this  for  what?  For  -having  published  a  book 
which  they  believed  to  be  innocent,  and  which 
they  might  fairly  think  beneficial  to  the  pub- 
lic interest 

Gentlemen,  let  me  ask  of  you  to  consider 
wrbether  this  foreign,  this  ancient  language  of 
inonarchy,~whetaer  this  Tory  language,  of 
^solute'bereditarysaccessioDi— is  such  as  be- 


loudly  by  the  prosecutors,  it  will  be  an  apple 
of  discord  that  you  shall  have  thrown  amongst 
us,  the  seeds  of  which,  spreading  far  and  wide 
across  the  land,  shall  cover  it  with  sorrow, 
wretchedness,  and  despair. 

There  may  be  parts  of  this  book  which  are 
criminal,  but  I  contend  they  are  not  the  parts 
appearing  on  this  indictment.  Besides  it  h 
not  quite  so  well  that  any  persons,  who  have 
pubhshed,  and,  like  Mr.  Eaton  has  done 
It  innocently,  should  never  lay  down  to  rest 
without  thorns  upon  their  pillows. 

Should  you  bring  in  ^  verdict  of  acquittal 
how  different  will  it  be!  You  will,  by  that 
means,  put  an  end  to  all  these  speculative 
disputes  and  rancorous  prosecutions.  You 
will  be  laying  the  foundation  and  cornerstone 
to  a  temple  of  peace  and  concord,  wherein 
we  shall  be  protected,  not  only  from  the 
storms  of  anarchy  and  confusion,  attributed 
to  the  author,  admirers,  and  publishers  of  this 
book,  but  also  from  the  invasions  of  those 
petty  subalterns  of  arbitrary  power,  who  9,t€ 
ever  fawninz  upon  their  superiors,  by  perse- 
cuting men  better  than  themselves. 

The  Recorder  summed  up  the  evidence,  an4 
then  proceeded  as  follows : 


Before  I  come  to  the  (|uestion  of  publica- 
tion, there  are  some  previous  other  questions 
to  be  decided.  ^ 

The  question  of  libel.*-The  sense  of  the 
libel  is  always  stated  in  the  indictment,  by 
way  of  innuendo ;  and  before  the  late  act  of 
parliament  took  place,  it  was  always  clear  and 
settled  law,  that  it  was  matter  of  fact  for  the 
jury  to  decide,  whether  that  sense  was  to  bo 
applied  to  the  lanniage  of  the  libel. 

You  have  heard  an  able  address  to  you  oA 
the  part  of  the  defendant ;  you  will  have  t^ 
consider  whether  the  author  never  meant,, 
and  had  no  intention  to  apply  himself  to  the 
government  of  this  country,  m  the  language 
which  he  used ;  and  at  the  same  time,  that 
the  readers  of  this  book,  whoever  they  were, 
not  merely  philosophers  and  men  of  great 
inforo^tion  and  learning;  but  ttie  geoer^ty 
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•f  mankind*— whether  the  generality  of  man* 
kind,  reading  this  book,  would  apply  this 
book,  in  the  language  in  which  it  is  written, 
to  the  king  of  this  country,  and  the  hereditary 
succession  and  government  of  this  country ; 
because  it  has  been  contended,  that  the  sense 
applied  by  the  indictment  is  not  the  good 
sense. 

The  counsel,  in  taking  that  Kne  of  argu- 
ment, has  told  you,  that  the  force  of  this 
itbel  is  taken  away,  by  stating  to  you,  and 
"Uierefore  X  must  take  It  the  iact  is  «o,  that 
there  was  a  book  published  on  the  same  sub- 
ject, which  book  has  been  considered  as  a 
ibe);  and  his  client,  in  order  to  avoid  the 
mischief  of  that  publication,  has  published 


1i^ 


their  educatioB  or  situation  in  life,  be  siip- 
posed  to  understand  the  subject  oa  which  he 
writes;  and  whether  from  those  passages, 
which  are  selected  here,  and  others,  you  will 
not  find  it  rather  adapted  to  the  passions, 
than  the  eood  sense  of  mankind,  to  induce 
them  to  be  dissatisfied  with  the  government 
under  which  they  live,  and  look  for  some- 
thing more  satisfactory  than  they  find. 

I  cannot  help  observing,  that  this»  if  a 
criminal  attack,  has  certainly  a  degree  of  ag- 
gravation in  it,  because  it  is  an  attack  upun 
a  jgovernment  the  most  free  that  is  now 
existing,  a  j^vernmeut  that  eeems  to  be 
established  for  the  benefit  of  all  persons  con- 
cerned.   The  crown  is  part  of  that  govern^ 


this  in  the  wav  it  stands ;  and  that,  bv  that  ,  ment,  and  is  at  the  head  of  it.  As  a  chief 
means,  not  only  the  sense  is  materially  al-  ,  magistrate  must  preside  aver  it,  there  then 
tered,  but  all  the  mischiefs  done  by  the  for-  becomes  another  question — ^Whether  that 
mer  book  are  clearly  done  away,  because  no  ;  shall  be  hereditary,  or  whether  it  shall  be 
mention  is  made  of  the  bouse  of  Hanover  or  elective  ?  Now,  the  best  and  most  discreet 
.the  government  of  this  country.  writers  on  that  subject  have  found  the  most 

You  will  be  to  consider  upon  this  part  of  horrid  inconveniences  to  arise  from  the  re- 
the  case,  whether  the  persons,  who  in  general  I  peated  elections  of  sovereisns ;  and  I  believe 
read  this  book,  in  the  common  sense  ihey  use  nave,  in  general,  azreed  that  hereditary  sue*' 
the  word  ^*  monarchy,''  the  word  *^  absolute'*  cession  is  most  for  the  comfort  and  benefit  of 
sot  being  put  one  way,  or  ^*  limited''  the  mankind.  It  is  upon  that  principle  our  con- 
other,  would  not  apply  it  to  the  government  .  siitution  is  formed,  and  I  hope  wdl  continue, 
of  this  country.  You  will  jgdge  of  the  points  I  have  thought 

If  upon  reading  the  whole  of  this,  you  are  ,  it  my  duty  to  state.  If  the  book  was  pub- 
satisfied  that  the  person  who  wrote  it,  did  not  .  lished,  as  the  work  of  a  philosopher,  for  the 
Vrite  it  with  an  intention  to  weaken  the  :  benefit  of  mankind,  then  this  man  will  not 
hands  of  government,   to  set  every  thing  ;  have  to  answer  for  the  publication.    If  pub* 


afloati  to  put  every  thins  into  confusion,  but 
with  a  good,  honest,  pliilosophical,  turn  of 
mind,  for  the  benefit  and  real  advantage  of 
mankind — if  you  are  satisfied,  that  Paine 
published  this  book  in  this  country,  as  a  phi- 
losophical roan,  coolly  applying  to  the  sound 
discretion  of  those  who  were  competent  to 
judge  upon  the  subject,  to  men  of  learning, 
to  pnilosophers,  who  could  understand  the 
terms  in  which  he  wrote,  and  that  he  meant 
to  do  no  mischief,  it  is  what  all  authors  in 
this  country  have  a  power  to  do  ;  for  the  dis- 
tinction between  the  freedom  of  the  press 
and  the  abuse  of  it  is  precisely  this— that 
every  thing  may  be  done  by  the  press  which 
is  done  for  the  honour,  advantage,  and  benefit 
of  mankind ;  but  nothing  can  be  done  by 
the  fireedom  of  the  press  that  tends  positively 
and  decidedly  to  the  injury  of  mankind; 
and,  therefore,  I  should  hope  you  would  throw 
out  of  your  decision  that  sort  of  captivating 
argument  the  learned  gentleman  addressed  to 
you  upon  the  freedom  of  the  press,  because  I 
think  it  is  out  of  the  question ;  for  if  it  is  a 
criminal  work,  the  freedom  of  the  press  will 
be  protected  by  your  verdict  against  it;  if  it 
wan  ijDnocent  one,  it  will  be  protected  by 
your  acquittal. 

I  ^hall  leave  it  to  you,  whether  this  book  is 
the  work  of  a  philosopher,  meant  to  instruct 
mankind,  and  written  in  such  language  as  is 
calculated  for  persons  of  that  descnption  ;  or 
whether  it  is  adapted  to  the  lowest  orders  of 
thepeople-^people  who  either  cannot^  from 


lished  with  a  malicious  view,  then  he  will 
have  to  answer  fur  it,  if  you  are  convinced  of 
the  fact  of  publication. 

After  the  Jury  had  been  out  of  Court,  up* 
wards  of  two  hours,  they  returned. 

Foreman  of  the  Jury,  We  find  the  defen^ 
dant  Guilty  of  pubhshing,  but  not  with  a 
criminal  intention. 

Mr.  Gurney,    That  is,  Not  Guilty, 

Mr.  Vaughan.  M^  Lord,  the  verdict  must 
be  entered, — ^Not  Guilty. 

Mr.  Recorder.  No ;  the  verdict  must  be 
entered  as  the  jury  have  given  it :  but  I  shall 
tell  the  jurv  what  verdict  they  have  a  right  to 
find,  in  order  that  they  may  re-consider  it,  if 
they  think  proper. 

Mr.  Vaughan,  My  Lord,  I  submit  that  ths 
verdict  of  the  jury  is  given,  and  that  the 
Court  is  bound  to  receive  it ;  thoiu;h  in  effect 
it  is  a  verdict  of  acquittal,  it  is  iu  form  a  sps^ 
cial  verdict — a  special  verdict  is  a  solemn 
and  a  serious  thing ;  it  bears  the  mark  of  de- 
liberation. In  this  case  the  jury  have  delibe» 
rated  maturely,  and  have  found  a  verdict, 
which  I  submit  cannot  be  altered. 

Mr.  Recorder.  I  shall  inform  the  j^^.^f 
the  powers  vested  in  them  by  the  libel  o"h 
that  thev  may  not  be  taken  by  surprise. 

Mr.  Vaughan.  I  am  very  far  firom  wishing 
the  jury  to  be  taken  by  surprise,  or  to  be  pre- 
cipitate. I  am  »ure  it  is  for  the  advtiitig* 
or  my  clienit  that  they  should  not  b^     \     * 

Mr.  Recorder,^  L  do  not.  think  mj/s^  ^ 
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liberty  now  to  gitt  the  jury  iqy  ot'mion  upon 
whether  this  is,  or  not,'  in  point  or  law  a  libeL 

Mr.  WhUe,  Your  lordship  will  pardon  my 
tpeaking;  but  my  coimsel  are  not  here.  I 
sobmity  your  lordship  is  at  liberty,  and  that 
you  are  called  upon  to  do  it. 

Mr.  Vaughan.    Certainly  not,  Mr.  White 
that  time  is  past.    His  lordship  might  have 
done  h,  in  summing  up,  but  his  summing  up 
is  closed,  and  it  is  not  competent  to  him  to 
do  it  now. 

Mr.  Gumey,  I  submit,  if  your  lordship 
should  inform  the  jury  of  the  powers  vested 
in  them  by  the  libel  bill — which  bill  directs, 
that  they  may  give  a  verdict  upon  the  whole 
matter  put  in  issue  before  them — that  you 
will  tell  them  this,  that,  in  order  to  find  the 
defendant  guilty,  they  must  affirm  every  alle- 
gation in  the  indictment  to  be  true;  and 
that  if  they  disbelieve  and  ne^tive  anv  one 
allegation,  they  are  bound  to  find  the  defen- 
dant, Not  Guilty. 

I  submit,  that  the  intention  of  the  part^  is 
the  gift  and  essence  of  the  crime ;  and  that^ 
inthout  a  criminal  intention,  no  crime  can  be 
committed ;  consequently,  the  jurv  negativ- 
ing the  criminal  intention  of  the  defendant, 
fnnst  acquit  him  of  this  indictment. 

Mr.  Recorder,  I  think  I  ought  to  tell  the 
jury,  that,  by  the  libel  bill,  they  are  entidcd 
to  give  a  verdict  upon  the  whole  matter  in 
issue  before  them. 

Mr.  Gumey.  If  the  junr  should  go  out  to 
feconsider  their  verdict,  I  bee  they  may  take 
out  with  them  a  copy  of  the  indictment ; 
because  I  am  sure  it  is  impossible  for  any 
man  to  read  the  indictment  without  seeing, 
that,  if  the  jury  negative  the  criminality  of 
ihe  intention  of  the  defendant,  they  must  ne- 
cessarily find  him,  Not  Guilty. 

Mr.  VBughan.  I  contend,  that  the  verdict 
of  the  jury  is  given,  and  that  it  is  complete 
and  irrevocable. 

Jury,  We  have  given  our  verdict;  and 
"we  persist  in  it. 

Mr.  Vaughan,  The  jurjr  persist  in  their 
Terdict:  I  apprehend  it  is  vour  lordshio's 
pleasure  that  the  verdict  should  be  recordea. 

Mr.  Recorder.    Certainly. 

Mr.  Gumey,  The  verdict  must  be  re- 
^rded — however  unwillingly. 

The  deputy  clerk  of  the  arraigns  recorded 
the  verdict,  and  read  it  to  the  jury. 

Mr.  Gumey,  Now  I  submit  to  your  lord- 
ship, that  the  defendant  must  be  immediately 
discharged. 

Mr.  Recorder,  I  cerUunly  shall  not  dis- 
charge him. 

Mr.  Gumey,  Is  this  man  to  be  kept  in 
custody,  now  he  is  acquitted } 

Mr.  Recorder,  I  suppose  the  prosecutors 
dlu  not  mean  to  admit  that  he  is  acquitted. 

Ux.  White,    No. 

Mr.  Gumey,  But  afler  a  jury  of  his  coun- 
try have  solemnly  acquitted  nim  of  all  crimi- 
taXiXy  of  intention,  it  would  be  an  unheaid- 
•f  cruelty  to  infiict  a  punishment  upon  him. 
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If  he  is  to  be  committed  to  prison,  the  jury 
mi^ht  as  w^ll  have  found  him  guilt]^. 

5lr.  Vaughan,  This  man  stands  in  a  most 
singular  situation;  he  stands,  convicted  of 
innocence,  I  conceive  he  is  entitled  to  hU 
discharge. 

Mr«  Recorder^  The  point  of  law  cannot  be 
argued  till  next  sessions — He  must  be  com« 
mitied  till  then. 

Mr.  Gumey,  This  man  has  hitherto  been 
at  large  i^n  bail — he  has  shown  no  wish  to 
withdraw  himself  from  the  justice  of  his 
country ;  and  can  it  be  ima^ned  that,  after 
having  surrendered,  taken  his  trial,  and  ob- 
taineda  verdict  acquitting  him  of  all  crimina- 
lity of  intention,  he  will  now  fly  .^  It  would 
be  fiyins  from  deliverance. 

Mr.  Bonney  proposed  defendant's  being 
admitted  to  bail. 

"Mr,  While,  Without  consulting  those  with 
whom  I  have  the  honour  to  act,  1  will  con- 
sent to  let  him  be  at  large  upon  the  same  bf^ 
as  before. 

Mr.  Gumey,    Are  they  here  ? 

Mr.  Eatori,  They  were  just  now ;  but  they 
arc  gone. 

MT,  Recorder,  Then  he  must  be  committed 
to-night,  and  brought  up  to-morrow  morning, 
to  be  bailed. 

Mr.  Vaughan.  This  is  extremely  crud, 
that  this  man  is  to  be  committed  to  prison  at 
all, 

Mr.  White,  I  thought,  without  any  auth»» 
rity  for  doing  it,  I  had  gone  a  great  way,  ia 
consenting  to  what  i  did. 

Mr.  Gurney.  We  are  perfectly  sensible  of 
vour  politeness,  Mr.  White ;  but  we  cannot 
help  feeling  the  hardship  of  our  client's  situi^ 
tion. 

Mr.  Vaughan.  We  will  find  bail  in  a  mU 
nute.  One  of  the  bail  is  returned ;  and  heM 
is  another  gentleman  who  offers  himself. 

Mr.  WhUe,  I  will  not  take  any  bail,  hat 
the  persons  who  were  bail  before.  For  thik 
reason,  I  have  made  inquiry,  and  am  satisfied 
with  them. 

Mr.  W^hite  then  left  the  Court;  directly 
after  which  the  defendant  was  committed  !• 
Newgate,  to  be  broueht  up  next  mornings  ia 
order  to  be  admittea  to  bail ;  which  he  ac- 
cordingly was. 

To  the  orieinal  publication  of  this  case,  thtt 
defendant  subjoined  the  following  re- 
marks : 

The  following  sessions  commencing,  and 
neither  my  attorney  nor  counsel  having  re^ 
ceived  any  notice  respecting  the  business,  oa 
Wednesday,  the  2dth  of  June,  my  attorney 
gave  notice  to  the  attorney-general  of  moving 
the  Court  to  discliarge  my  recognizances  OA 
the  Friday  following;  to  evade  which  m«« 
tion,  Mr.  Attorney  General  came  on  the 
Thursday,  the  day  before^  well  knowing  my 
counsel  were  not  in  Court,  and  moved,  that 
the  case  might  be  left  to  the  determination  of 
the  twdve  Judges^  till  the  next  term,  a^  af* 
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nrs  by  the  following  account,   extracted 
n  the  Morning  Chronicle. 

June  88.  "  Yesterday  the  attorney-gene^ 
ral  informed  the  Courts  that  he  attend^,  in 
consequence  of  the  extraordinary  verdict 
found  by  the  juiy,  upon  the  trial  of  Mr. 
Eaton,  who  was  indicted  last  sessions,  for 
publishing  the  Second  Part  of  Paine's  Rights 
4>f  Man ;  when  the  jury  found  the  defendant 
guilty  of  publishing^  but  without  any  criminal 
Jtnteniion. 

'*  Notice  had  been  given  him,  that  upon 
the  foimdatien  of  this  verdict,  the  bail  of  Mr. 
£aton  intended  to  make  an  application  to  be 
discharged  from  their  recognizances.  The 
attorney -general  said,  it  was  a  case  of  consi- 
derable importance,  and  he  was  ready  to 
ar2;ue  it,  or  receive  such  direction  from  the 
judces  as  they  might  think  fit  to  give.  It 
would  be  a  question  for  the  judges  to  decide, 
what  the  legal  import  of  the  verdict  was;  the 
case  was  distinguished  by  its  novelty,  and  it 
was  of  great  concern  to  the  jurisprudence  of 
the  country,  that  the  law  should  b^  settled 
upon  this  point. 

:  "  The  judges,-  Buller  and  Wilson,  were  of 
opioioni  that  the  verdict  called  for  the  most 
serious  deliberation — there  was  some  difficulty 
in  ascertaining  what  the  intention  of  the  jury 
.was,  when  they  pronounced  the  verdict.  It 
would  be  necessary  to  consider  whether  it 
amounted  to  any  verdict  at  ail ;  and  if  it  did, 
whether  it  was  an  acquittal  in  part,  or  as  to 
the  whole  of  the  charge  upon  the  record. 

'*  Mr.  Justice  Wilson  said,  the  jury  possibly 
might  mean,  that  the  sentiments  contained 
in  Faine's  pamphlet  were  not  criminal.  After 
some  conversation  between  judge  Buller,  Wil- 
son, aiid  the  Recorder,  it  was  t^greed,  that  the 
case  should  be  laid  before  the  judges,  in  order 
that  they  might  enter  the  proper  verdict,  and 
aettle  the  law  upon  this  point.'* 

The  next  day,  being  Friday,  we  had  given 
notice  for  moving  the  Court  I  attended  with 
my  bail;  when  I  was,  for  the  first  time,  in- 
formed, '*  that  the  verdict  was  to  be  decided 
by  the  judges  next  term." — ^I  then  addressed 
^e  Court ;  but  was  desired  to  wait  the  Re- 
corder's return,  who  had  left  -the  Court; 
which  I  accordingly  did.  And  on  his  return 
began  to  read  an  address,  which  I  had  drawn 
up  just  before  going  into  Court,  lest  I  might 
have  expressed  myself,  without  intending  it, 
in  offensive  terms.  But  the  Recorder  pre- 
vented my  reading  the  whole;  and,  with 
much  reluctance,  I  submitted,  telling  the  Re- 
corder, however,  and  tlie  Court,  That,  as  an 
Englisnman,  I  claimed  the  rigl^t  and  protect 
tion  of  the  laws ;  that  I  conceived  the  verdict 
was  a  verdict  of  acquittal ;  and  the  more  so, 
as  I  had  heard  one  of  the  jury  say  at  the  time. 
It  was  intended  as  an  acquittalJ  I  therefore 
insisted  upon  having  justice,  and  demanded 
my  discharge.  To  which  the  Recorder  an- 
swered, *'  Mr.  Eaton,  you  may  depend  on 
having  strict  justice ;  but  it  is  now  left  to  the 
decision  of  the  twelve  judges.^' 


Thus  foiled  by  the  ingenious  management 
of  the  attorney-general,  and  thus  prevented 
from  making  a  regular  application  to  the 
Court,  by  the  irresistible  interference  of  the 
Recorder,  I  thought  it  incumbent  on  me  to  in- 
form the  public  of  the  nature  of  the  proceed"* 
iim ;  ^hich  i  did,  in  the  Morning  Cnronide 
ofthe  next  day  as  follow^ : 

To  the  Editor  of  the  Morning  Chronicle, 

Sir; — I  think  it  my  duty  to  state  to  the 
public,  that  being  yesterday  brought  up  to 
the  sessions  of  the  Old  Bailey,  it  was  my  iii» 
tention  to  address  the  Court  in  th^  words  sub- 
joined; being  however  prevent^,  t  will  beg 
of  you  to  insert  them,  in  order  that  my  fellow- 
citizens  may  not  suppose  that  I  omitted  claim- 
ing my  acquittal  unuer  the  verdict  after  men* 
tionea.  I  was  indeed  stopped  by  the  Courf^ 
by  reason  that  the  attorney- genend  had  yes^ 
terday  come  down  and  moved  that  tlie  verdict 
should  he  referred  to  the  twelve  judges.  But 
as  this  proceeding  was  without  any  notice  to 
me,  or  my  attorney  or  counsel ;  and  notwith-^ 
standing  I  had  given  notice  that  the  Court 
would  be  moved  on  this  day,  to  discharge  my 
recognizance ;  I  did  think  it  proper  to  object 
to  their  proceedinjg,  in  which  I  am  sure  no. 
one  can  fairly  think  me  lo.blame. 

"  My  lord ; — If  your  lordship  will  have  the' 
goodness  to  hear  me  for  one  word.  My 
counsel  are  not  here,  and  therefore  your  lord- 
ship will  excuse  my  speaking  for  myself. 

"  My  lord,  I  am  come  here  in  discharge  oP 
my  recognizances,  by  which  I  was  bound  over 
to  receive  the  judgment  of  this  Court,  upon  a 
verdict  found  the  last  sessions,  on  an  indict- 
ment for  libel. 

"  My  lord,  that  verdict  was,  that  I  wasf 
guilty  of  publishing,  but  without  any  criminal 
mtent— I  am  tpld  by  my  counsel,  and  I  be- 
lieve it  is  an  almost  universal  opinion,  that 
this  Is  a  verdict  of  acquittal,  because  the  law 
of  England  loiows  no  guilt  in  any  action, 
where  there  is  no  criminal  intent. 

**  Now,  my  lord,  I  demand  my  discharge  of 
the  Cour^  because  no  man  can  be  imprisoned,- 
unless  by  the  judgment  of  his  equals,  or  by 
the  law  ofthe  land.  A  juiy  of  my  equals  have 
found  me  without  any  criminal  intentions, 
the  law  acquits  me  of  sdl  onoie,  and  admits  o^ 
no  imprisonment 

^  My  lord,  I  am  a  poor  but  an  honest  man ; 
I  can  bear  punishment,  when  1  know  it  is 
gM>d  for  the  public  example.  But,  I  should 
tnink  myself  guilty  of  an  heinous  crime,  in- 
deed, were  I  to  neglect  putting  in  mv  claims 
to  my  right  under  this  verdict.  Ana  so  my 
lord  I  tm-ow  myself  on  the  justice  of  the 
Cpurt;  whether  beifg  acquitted  by  &  jury 
of  my  fellow  subiects,  I  am  not  entitled  by 
the  law,  to  my  iinerty  as  an  Enc I'lshman." 

Daniel  Isaac  Eato»* 

Nq,  81,  BishopsgatC'tireet. 

For  the  result  of  the  verdict  given  By  th« 
Jury  on  this  occaaioo^  see  Ibe  foUowiiy 
Ca8c« 
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578.  Proceedings  on  the  Trial  of  an  Information^  exhibited  Ex 
Officio/ by  his  Majesty's  Attorney  General^  against  Daniel 
Isaac  Eaton^  for  publishing  a  Seditious  Libels  entitled^  ^^  A 
Letter  addressed  to  the  Addressers  on  the  late  Proclama- 
tion :  By  Thomas  Paine."  Tried  in  the  Court  of  King's 
Bench^  Guildhall^  before  the  Right  Hon.  Lloyd  Lord  Kenyon 
and  a  Special  Jury^  July  the  10th :  33  George  III.  A.  D« 
1793. 


Information. 

Hilary  Term,  1793. 
The  Kino  v,  Daniel  Isaac  Eaton. 

TjondoK,  ?  Qe  it  remembered,  that  sir 
to  wit.  \  Archibald  Macdonald,  knt.  at- 
torney-general of  our  sovereign  lord  the  now 
IdngyWho  for  our  said  lord  the  king,  prose- 
cutes in  this  behalf,  in  his  proper  person  comes 
into  the  court  of  our  saia  lord  the  king,  be- 
fore the  king  himself^  at  Westminster,  m  the 
county  of  Middlesex,  on  Tuesday  next  after 
tbc  morrow  of  the  Purification  of  the  Blessed 
Vir2;in  Mary,  in  this  same  term,  and  for  our 
said  lord  the  kin»,  gives  the  Court  here  to 
understand,  and  be  mformed  that  before  the 
publishing  of  tlie  wicked,  malicious,  scanda- 
lous, and  seditious  libel  herein-after  men- 
tioned, to  wit,  on  the  21st  day  of  May,  in  the 
year  of  our  Lord  1792,  our  said  lord  the  king, 
by  the  advice  of  his  privy  council,  had  issued 
a  proclamation,  whereby  after  recitin^  that 
divers  wicked,  and  seditious  writings  had  been 
printed,  published,  and  industriously  dispersed, 
tending  to  excite  tumult  and  disorder  by  en- 
deavouring to  raise  groundless  jealousies  and 
discontents,  in  the  minds  of  his  faithful  and 
loving  subjects,  respecting  the  laws,  and  happy 
constitution  of  government,  civil  and  religious, 
established  in  this  kingdom,  and  endeavour- 
injg  to  viUfv  and  bring  into  contempt  the 
wise  and  wholesome  provisions,  made  at  the 
time  of  the  glorious  Revolution,  and  since 
•strengthened  and  confirmed  by  subsequent 
laws,  for  the  preservation  and  security  of  the 
rights  and  liberties  of  his  faithful  and  loving 
subjects ;  and  that  divers  writings  had  also 
been  printed,  published,  and  industriously  dis- 
persed, recommending  the  said  wicked  and 
seditious  publications  to  the  attention  of  all 
his  faithful  and  loving  subjects,  and  that  he 
bad  also  reason  to  believe  that  corresponden- 
ces had  been  entered  into  with  sundry  per- 
sons in  foreign  parts  with  a  view  to  forward 
the  criminal  and  wicked  purposes  above-men- 
tioned, and  that  the  wealth,  happiness,  and 
firoftperity  of  this  kingdom,  did  (under  divine 
Frovidence)  chiefly  depend  upon  a  due  sub- 
mission to  the  lavta.  a  just  confidence  in  the 


inte^ty  and  wisdom  of  parliament,  and  the 
contmuance  of  that  zealous  attachment  to  the 
government  and  constitution  of  the  kingdom, 
which  had  ever  prevailed  in  the  m'mds  of  the 
people  thereof,  and  that  there  was  nothing 
which  he  so  earnestly  desired  as  to  ^cure  tlie 
public  peace  and  prosperity,  and  to  preserve 
to  all  nis  loving  subjects  the  full  enjoyment 
of  their  rights  and  liberties^  both  religious 
and  civil — He  therefore  bemg  resolved,  as 
far  as  in  him  lay,  to  repress  the  wicked  and 
seditious  practices  aforesaid,  and  to  deter  all 
persons  from  following  so  nemicious  an  ex« 
ample — Solemnly  warned  all  his  loving  sub- 
jects, as  they  tender  their  own  happiness  and 
that  of  their  poslerit^r  to  guard  against  all 
such  attempts  which  aimed  at  the  subversion 
of  all  regular  government  within  this  king- 
dom, and  which  were  inconsistent  with  the 
peace  and  order  of  society,  and  earnestly  ex- 
liorted  them  at  all  times  and  to  the  utmost  of 
their  power  to  avoid  and  discourage  all  pro- 
ceedings tending  to  produce  riots  and  tumuhs, 
and  he  did  strictly  charge  and  command  all 
his  ma^strates  in  and  throughout  his  king- 
dom of  Great  Britain  that  they  should  make 
diligent  inquiry,  in  order  to  discover  the  au- 
thors and  printers  of  such  wicked,  seditious 
writings  as  aforesaid,  and  all  others  who 
should  disperse  the  same,  and  he  did  further 
charge  ana  command  all  his  sheriffs,  justices 
of  the  peace,  chief  magistrates  in  his  cities, 
borou^s,  and  corporations,  and  all  others 
his  officers  and  magistrates  tliroughout  his 
kingdom  of  Great  Britain,  that  they  should  in 
tlieir  several  and  respective  stations  take  the 
more  immediate  and  effectual  care  to  suppress 
and  prevent  all  riots,  tumults,  and  other  dis- 
orders which  might  be  attempted  to  be  raised 
or  made  by  any  person  or  persons,  which  on 
whatever  pretext  they  might  be  grounded, 
were  not  only  contrary  to  law,  but  oangerous 
to  the  most  important  interests  of  this  king- 
dom, and  he  aid  further  require,  and  com- 
mand all  and  every  his  magistrates  aforesaid, 
that  they  should,  from  time  to  time,  transmit 
to  one  of  his  majesty's  principal  secretaries  of 
state  due  and  full  information  of  such  penons^ 
as  should  be  found  offending  as  aforesaid,  or 
in  any  degree  aiding  or  abetting  therein^  it 
3  £ 
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being  his  determination  for  the  preservation 
of  the  peace  and  happiness  of  his  faithful  and 
loving  subjects,  to  carry  tlie  laws  vigorously 
into  execution  against  such  offenders  as  afore- 
said, to  wit,  at  London,  in  the  parish  of  Saint 
Mary-  le-Bow,  in  the  ward  of  Cheap.  And 
the  said  attorney-general  who  prosecutes  as 
aforesaid,  further  gives  the  Court  here  to  un- 
derstand, and  be  informed,  that  after  the  said 
proclamation  had  been  issued,  and  before  the 
publishing  of  the  wicked,  malicious,  scan- 
dalous, and  seditious  libel,  herein-afler  next 
mentioned,  divers  addresses  on  occasion  of 
such  proclamatioH  has  been  announced,  in 
the  London  Gazette,  as  having  been  made  to 
his  said  majesty,  and  the  government  and 
constitution  of  tnis  kingdom,  to  wit,  at  Lon- 
don aforesaid,  in  the  parish- and  ward  afore- 
said. And  the  said  attorney-general,  who 
prosecutes  as  aforesaid^  gives  the  Court  to 
understand  and  be  informed,  that  Daniel 
Isaac  Eaton,  late  of  London,  bookseller,  well 
knowing  the  premises,  but  being  a  wicked, 
malicious,  seditious,  and  evil  disposed  person, 
and  being  greatly  disaffected  to  our  said  lord 
the  kin^,  and  the  constitution  and  govern- 
ment of  this  kingdom,  and  wickedly,  mali- 
ciously, and  seditiously  contriving,  devising, 
and  intending  to  stir  up  and  excite  discon- 
tents and  seditions  among  the  subjects  of 
our  lord  the  king,  and  to  bring  the  said 
proclamation  into  disregard  and  contempt 
amongst  his  subjects,  and  to  alienate  and 
withwaw  the  affection,  fidelity,  and  alle- 
giance of  his  said  majesty's  subjects,  from  his 
said  majesty's  person  and  government,  and 
wickedly,  maliciously,  and  seditiously  to  in- 
sinuate and  cause  it  to  be  believed  b^  all  the 
liege  subjects  of  our  said  lord  the  kmg,  that 
the  constitution  and  government  of  this  king- 
dom as  by  law  established,  is  a  system  of  ty- 
ranny, injustice,  and  oppression,  and  destruc- 
tive of  the  liberties  and  happiness  of  his  said 
majesty's  subjects,  and  thereby  to  stir  up  and 
excite  his  said  aiajesty*s  subjects  to  seditious 
meetings  and  conventions,  and  wickedly  and 
seditiously  to  disturb  and  destroy  the  peace, 
good  order,  and  tranquillity  of  this  kingdom, 
on  the  1st  day  of  February^  in  the  33rd  year 
of  the  reign  of  our  lord,  the  now  king,  with 
force  and  arms  at  the  parish  aforesaid,  in  the 
ward  aforesaid,  in  London  aforesaid,  unlaw- 
fully,, wickedly,  maliciously,  and  seditiously 
did  publish,  and  cause  and  procure  to  be  pub* 
lished,  a  certain  wicked,  malicious,  scandalous 
and  seditious  libel,  intitulbd  "  A  Letter  ad- 
dressed to  the  Addressers  on  the  late  Procla- 
mation'' (meaning  his  said  majesty's  procla- 
mation) in  which  said  libel  are  contained, 
amongst  other  things,,  divers  malicious, 
scandalous,  and  seditious  matters,  of  and  con- 
cerning the  constitution  of  this  kingdom,  ac- 
cording to  the  tenor  following,  tliat  is  to  say, 
"  It  is  a  good  constitution''  (meaning  the 
constitution  of  this  kingdom),  <'  for  courtiers, 
placemen,  pensioners,  borough-holders^  and 
the  leaders  of  parties^  and  these  are  the  men 


that  have  been  the  active  leaders  of  addresses*' 
(meaning  such  addresses  as  aforesaid)^**  but  if^ 
(meaning  the  constitution  of  this  kingdom)^ 
'^  is  a  bad  constitution  for  at  least  ninety-nine 
parts  of  the  nation*^  (meaning  this  kingdom) 
'^  out  of  an  hundred,  and  this  truth  is  every 
day  making  its  way.    It  is  badi  First,  be- 
cause it  entails  upon  the  nation  the  unneces- 
sary expense  of  supporting  three  forms  and 
systemsof  government  at  once,  namely,  the 
monarchical,  the  aristocratical,  and  the  demo- 
cratlcal.    Secondly,  because  it  is  impossible 
to  unite  such  a  discordant  composition  by  any 
other  means  than  perpetual  corrupUon,  and 
therefore  the  corruption  so  loudly  and  so  uni- 
versallv  complained  of,  is  no  other  than  the 
natural  consequence  of  such  an  unnatural 
compound  of  governments,  tmd  in  this  con- 
sists that  excellence  which  the  numerous  herd 
of  placemen  and  pensioners  so  loudly  extol,r 
and  which  at  the  same  time  occasions  that 
enormous  load  of  taxes,  under  which  the  rest 
of  the  nation  groans.    Among  the  mass  of 
national  delusion,  calculated  to  amuse  and 
impose  upon  the  multitude,  the  standing  one 
has  been  that  of  flattering  them  into  taxes, 
by  calling  the  government  (or  as  they  please 
to  express  it,  the  English   constitution),  the 
envy  and  the  admiration  of  the  world ;  scarcely 
an  address  has  been  voted,  in  which  some  of 
the  speakers  have  not  uttered  this  hackneyed 
nonsensical  falsehood.    Tv^o  revolutions  have 
taken  place,  those  of  America  and  France, 
and  both  of  tliem  have  rejected  the  unnatural 
compounded  system  of  the  English  govern- 
ment.   America  has  declared  a^inst  all  he- 
reditary government,  and  established  the  re- 
presentative system  of  government  only- 
France  has  entirely  rejected  the  aristocratical 
part,  and  is  now  discovering  the  absurdity  of 
the  monarchical,  and  is  approaching  fast  to 
the  representative  system.     On  what  ^jmaui 
then  do  those  men  continue  a  declaration  re* 
specting  w^hat  they  call  the  envy  and  ailmin- 
tion  of^ other  nations,  which  the  voluntaiy 
practice  of  such  nations  as  have  had  the  op- 
portunity of  establishing  government,  conttar 
diets  and  falsifies  ?   Will  such  men  never  con- 
fine themselves  to  truth  ?    Will  they  be  for 
ever  the  deceivers  of  the  people  ?"    And  in 
which  said  libel  are  contained  (among  other 
things)  divers   other  malicious,  scaiidak)u$ 
and  seditious  matters  of  and  concerning  the 
constitution  of  this  kingdom,  accordkig  to  the 
tenor  following,  that  is  to  say, 

**  I  have  asserted  and  have  shown  both  in 
the  First  and  Second  Parts  of  the  Rights  of 
Man,  that  there  is  not  such  a  thing  as  an 
English  constitution,  and  that  the  people'' 
(meaning  the  people  of  England)  *'  have  yel  a 
constitution  to  form."  And  in  which  said  libel 
(amongst  other  things)  are  contained  diyen 
other  malicious,  scandalous,  and  se^tioiia 
matters,  of  and  concerning  the  constitutkAof 
this  kingdom,  according  to  the  tenor  MlnJ'W'- 
ing,  that  is  to  say, 

^  It  has  ever  beea  the  cra/l  of  courtieia^  hi 
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nhc  purpose  of  keeping  up  an  expensive  and 
4iwnnou5  civil  list,  and  a  mummery  of  use- 
less and  antiquated  places  and  offices  at  tlie 
public  expense,  to  be  continually  hanging 
England  upon  some  individual  or  other, 
called  king,  though  the  roan  might  not  have 
capacity  to  be  a  parish  constable ;  the  folly 
and  absurdity  of  this  is  appearing  more  ancl 
more  every  day,  and  still  those  men  con- 
tinue to  act  as  if  no  alteration  in  the  public 
Opinion  has  taken  place.  They  hear  each 
other's  nonsense,  and  suppose  the  whole  na- 
tion talks  the  same  gibberish ;  let  such  men 
cry  up  the  House  of  Orange,  or  the  House  of 
Brunswick,  if  they  please ;  they  would  cry  up 
any  other  house  if  it  suited  their  purpose,  and 

five  as  good  reasons  for  it.  But  what  is  this 
lOuse,  or  that  house,  or  an^  other  house  to  a 
nation  ?  For  a  nation  to  be  free,  it  is  sufficient 
that  she  wills  it.  Her  freedom  depends  wholly 
upon  herself  and  not  on  any  houses  nor  on 
any  individual.  I  ask  not  in  what  light  this 
•ar^  of  foreign  houses  appears  to  others,  but 
I  will  say  in  what  light  it  appears  to  me.  It 
was  like  the  trees  of  the  forest,  saying  unto 
the  bramble,  **  come  thou  and  reign  over  us." 
And  in  which  said  libel  (amongst  other 
things)  are  contained  divers  other  malicious, 
seandsuous,  and  seditious  matters^  of  and  con- 
cerning the  constitution  and  government  of 
this  kingdom,  and  the  power  and  authority  of 
the  parliament  thereof,  according  to  tfce  tenor 
following,  that  is  to  say, 

**  I  consider  there  form  of  parliament,'' 
(meaning  the  parliament  of  this  kingdom)  <<  by 
an  application  to  narliamenV  (meaning  the 
parliament  of  this  kingdom)  "  as  proposed  by 
this  society  to  be  a  worn-out  hackneyed  sul>- 
ject,  about  which  the  nation  is  tired,  and  the 
parties  are  deceiving  each  other.  It  is  not  a 
subject  that  is  cogmzable  before  parliament" 
(meaning  the  parliament  of  this  kingdom,) 
^  because  no  government  has  a  right  to 
alter  itself  either  in  whole  or  in  part.  The 
right  and  the  exercise  of  that  right  ap- 
pertains to  the  nation  only.  And  the 
proper  means  is  by  a  national  convention 
elected  for  the  purpose  by  all  the  people.  By 
this  the  will  of  the  nation  whether  to  reform, 
•r  not,  x>r  what  the  reform  shall  be,  or  how 
far  it  shall  extend  will  be  known,  and  it 
cannot  be  known  by  any  other  means.  Par- 
tial addresses,  or  separate  associations  are  not 
testimonies  of  the  general  will.  It  is,  how- 
ever, certain,  that  the  opinions  of  men  with 
respect  to  systems  and  principles  of  jgovern- 
.jnent  are  changing  fast  in  all  countries,  the 
alteration  in  England  within  the  space  of 
little  more  than  a  year,  is  far  greater  than 
ceuld  then  have  been  believed,  and  it  is  daily 
and  hourly  increasing.  It  moves  along  the 
country  with  the  silence  of  thought.  The 
enormous  expense  of  government"  (meaning 
the  government  of  this  kingdom)  ^^  has  pro- 
voke men  to  think,  by  making  them  feel,and 
the  proclamation"  (meaning  his  msyesty's  said 
^rtfclamation)'*  has  served  to  increase  jealousy 


and  disgust.  To  prevent  therefore  those 
commotions  which  too  often  and  too  suddenly 
arise  from  suffocated  discontents,  it  is  best 
that  the  general  will  sliould  have  the  full  and 
free  opportunity  of  being  publicly  ascertained 
and  known."  And  in  which  libel  are  con- 
tained (amongst  other  things)  divers  other 
malicious,  scandalous  and  seditious  matters  of 
and  concerning  the  representation  by  the 
Commons  of  Great  Britain  in  parliament  as- 
sembled, and  of  and  concerning  the  power  and 
authority  of  the  parliament  of  this  kingdom 
according  to  the  tenor  following,  that  is  to  say, 

**  I  wish  that  Mr.  Grey  since  he  has  em- 
barked in  the  business  would  take  the  whole 
of  it  into  consideration,  he  will  then  see  that 
the  right  of  reforming  the  state  of  the  repre- 
sentation" (meaning  representation  by  the 
Commons  of  Great  Britain  in  parliament  as- 
sembled) "  does  not  reside  in  parliament'* 
meaning  the  parliament  of  Great  Britain)"  and 
the  only  motion  he  could  consistently  make, 
would  be  that  parliament"  (meaning  the  par- 
liament of  Great  Britain)  *'  should  recommend 
the  election  of  a  convention  by  all  the  people, 
because  all  pay  taxes;  but  whether  parlia- 
ment" (meaning  tbe  parliament  of  Great 
Britain)  "  recommended  it  or  not,  the  right  of 
the  nation  would  neither  be  lessened  nor  in- 
creased thereby."  And  in  which  said  libel 
(amongst  other  things)  are  contained  divers 
other  malicious,  scandalous,  and  seditious 
matters  according  <o  the  tenor  following,  that 
is  to  say, 

*^  Instead  then  of  referring  to  rotten 
boroughs,  and  absurd  corporations"  (meaning 
boroughs  andT  corporations  of  this  kingdom) 
**  for  addresses,  or  hawking  them  about  the 
country  to  be  signed  by  a  few  dependant 
tenants,  the  real  and  effectual  mode  would  be 
to  come  at  the  point  at  once,  and  to  ascertain 
the  sense  of  the  nation"  (meaning  this  king- 
dom), **  by  electing  a  national  cunvention," 
(meaning  a  convention  of  the  people  of  this 
kingdom,  otherwise  than  in  parliament  m^ 
sembled). 

To  the  great  danger  of  our  happy  constitu- 
tion and  government,  in  contempt  of  our  said 
lord  the  king  and  his  laws,  to  the  evil  example 
of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  lord  the  king,  his 
crown  and  aigni;^, :  Whereupon,  the  said  at- 
torney-general ox  OUT  said  lord  the  king,  who  for 
our  said  lord  the  king,  in  this  behalf,  prosecu- 
teth  prayeth  the  consideration  of  theCourt  here 
in  the  premises,  and  that  due  process  of  law 
may  be  awarded  against  him  tne  said  Daniel 
Isaac  Eaton,  in  wis  behalf,  to  make  him 
answer  to  our  said  lord  the  king,  touching  and 
concerning  the  premises  aforesaid. 

The  Special  Jury. 

Mr.  Robert  Album,  Princes- street. 

Mr.  Samuel  Home,  Size-lane. 

Mr.  William  Prescott,  Bow-church-yard.   . 

Mr.  Thomas  Lewis,  Freeinan*s-court, 

Mr.  Jolm  Nixon^  CatefttoorStrect* 


Mr.  Isaac  Osborne, 
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Mr. 
Mr. 
Mr. 
Mr. 
Mr. 


lUchard  Wood, 
Daniel  Lambert, 
James  Arthur, " 
Boyce  Cuombe, 
John  James, 
Edward  Smith, 
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hill. 
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Copthall-court 
Austin- friars. 
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kind  is  calculated  to  overturn  the  most  inva. 
luable  rights  of  individuals;  it  can  hardly 
then  be  contended,  that  the  publisher  can  be 
guiltless,  nor  can  he  justify  his  conduct  In 
this  cause  I  know  not  whiat  can  be  said  for 
the  publisher,  who  in  this  particular  case  is 
brought  before  you.  I  am  speaking  in  the 
presence  of  those  who  I  think  will  agree,  that 
what  I  state  is  incapable  of  contradiction ; 
that  audience  in  whose  presence  I  am  spodc- 
ing,  know  the  governing  principles  of  this 
country  constitute  sdi  that  happiness,  and  all 
that  glory  which  belong  to  EngUshmeo. 
happy  are  they  if  tliey  nave  but  the  good 
sense  to  retain  a  fondness  for  those  privileges 
which  secure  to  them  their  dvil,  moral,  and 
political  liberty,  and  those  felicities,  which, 
under  the  protectbn  of  Providence,  were 
never  given  in  so  ample  a  manner  to  any 
other  countrjr  under  the  canopy  of  heaven, 
—to  any  nation  on  the  face  of  the  earth; 
and  I  must  confess,  I  think  this  assertion  b 
incapable  of  contradict  ion . 
Some  time  since  we  had  the  good  sense  to 


Coufuelfar  the  Froucutum. — Mr.  Attorney 
General  fSir  John  Scott,  afWwards  lord 
Eldon,  and  successively  lord  chief  justice  of 
the  Common  Pleas  and  lord  chancellor] ;  Mr. 
Solicitor  General  [Sir  John  Mitford,  afterwards 
lord  Kedesdale,  and  lord  chancellor  of  Ire- 
land]; Mr.  Bearcrott,  Mr  Baldwin,  Mr  Wood 
£aflerwards  a  baron  of  the  Exchequer]. 

Attornies  —  Messrs.  Chamberlayne  and 
White,  Solicitors  to  the  Treasury. 

Counsel  for  the  Defendant,  —  Mr.  Felix 
Vaughan,  Mr.  John  Gurney. 

Attorney/. — Mr.  I.  A.  Bonney,  No.  4,  Percy- 
street,  Rathbone- place. 

The  Information  having  been  opened  by  Mr. 
Wood,  the  Attorney  General  stated  the 
case  as  foHuws : 

May  it  please  your  lordship,  and  gentlemen 
of  the  Jury;— I  have  the  honour  to  attend 
you  in  the  discharge  of  my  official  duty,  for 
the  purpose  of  laymg  before  you  the  grounds 
on  which  this  intormation  is  instituted,  and 
the  evidence  by  which  it  is  supported.  The 
late  attorney-general,*  in  the  discharge  of 
his. duty,  thought  it  incumbent  upon  him, 
from  the  peculiar  circumstances  with  which 
it  is  accompanied,  to  submit  this  case  to  the 
decision  of  an  English  jury.  Gentlemen,  the 
defendant  in  this  case  is  not  the  author  of  this 
work,  but  he  is,  as  I  shall  be  able  to  prove  to 
you,  most  indisputably  the  publisher  of  the 
work  in  question ;  and  the  circumstances  to 
which  it  will  be  necessary  your  attention 
should  be  directed,  are  the  fact  of  the  publi- 
cation, and  the  nature  of  the  work  which  is 
published. 

I  shall  not  on  this  occasion,  enter  into  any 
discussion  as  to  what  may  be  the  particular 
circumstances  under  which  it  may  be  proper 
either  to  prosecute  or  to  forbear  the  prosecu- 
tion of  the  publisher ;  I  mean  not  to  enter 
into  the  consideration  of  the  propriety  of 
prosecuting  the  author,  or  of  prosecuting  the 
publisher ;  but  I  state  it  to  you,  under  the 
correction  of  my  lord,  as  a  rule  of  law,  indis- 
putably clear,  that  a  man  who  holds  out  to 
the  public,  a  publication  of  the  description 
whidi  I  impute  to  this  work,  is  guilty  ot  .the 
cflenoc  imputed  to  him  in  the  indictment: 
aixd  that  naan  cannot  state  himself  to  be  not 
l^lty  of  offence,  since  a  publicatkm  of  ^is 
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understand  and  know  our  superior  privileges: 
it  was  not  then  thought,  as  this  author  hai 
flippantly  asserted,  '*  That  it  was  a  good  con- 
stitution for  courtiers,  placemen,  pensioners, 
borough- holders,  and  the  leaders  of  parties, 
and  these  are  the  men  that  have  been  the 
active  leaders  of  addresses,  but  it  is  a  bid 
constitution  for  at  least  ninety-nine  parts  out 
of  an  hundred,  and  this  truth  is  every  day 
making  its  way.*'  But  men  of  all  descrip- 
tions, upon  reasoning  in  their  closets,  looking 
at  the  history  and  experience  of  mankind,  are 
thoroughly  convinced,  that,  in  point  of  fact, 
this  constitution  did  best  secure,  and  does  se- 
cure the  great  end  of  political  govemmeDt, 
personal  liberty,  personal  security,  and  the 
security  of  property :  it  was  not  as  this  author 
has  pleased  to  state  it;  but  men  in  eveiy 
country,  speculating  on  the  nature  of  govcni- 
roent  in  every  country,  looked  to  Great  Bri- 
tain, as  the  most  favoured  spot  under  the 
canopy  of  heaven. 

There  was  a  coimtr}'  in  Europe,  which  in 
point  of  fact,  enjoyed  the  most  mikl  and 
benignant  government,  in  Europe  (I  mean 
France),  but,  at  the  same  time,  the  principles 
upon  which  it  was  enjoyed,  were  not  sucn  as 
to  secure  that  enjoyment,  with  that  secuntj 
of  permanency  that  rational  men  have  a 
right  to  look  to ;  whether  it  was  thought  ne- 
cessary for  the  introduction  here  of  the 
same  effects  which  have  been  produced  in 
that  country,  that  this  government  should  be 
reviled  or  not,  I  know  not;  but  as  you  have 
been  told  by  the  proclamation,  which  is  part 
of  the  record,  in  point  of  fact,  there  were,  m 
this  country,  seditious  writing  of  all  sortip 
and  of  such  a  nature  as  upon  tne  authority  of 
this  author  I  assert,  never  made  their  ap- 
pearance in  this  country  before. 

The  Second  Part  of  the  Bights  of  Man  in- 
forms US,  that  the  author  felt  no  diAcui^  to 
state,  that  during  the  bite  war  be  fomm  s 
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design,  and  he  oommunicated  it  to  general 
Greene,  at  Philadclfihia, — he  was  impressed 
^th  the  idea  that  if  he  could  get  over  to 
England  without  being  known,  and  only  re- 
main in  safety  till  he  could  get  a  ]HibUcatton 
out,  he  would  open  the  eyes  of  the  country, 
as  to  the  madness  and  stupidity  of  its  govern- 
ment He  authorizes  me  to  say  what  I  have 
stated,  when  he  expresses  a  wish  to  know 
the  manner  in  which  a  work  different  from 
what  had  been  customary  to  be  seen  in  Eng- 
land would  be  received,  before  he  proceeded 
tether. 

Gentlemen  of  the  jury,  this  proof  of  the 
cystematically  mischievous  intentions  of  this 
author,  is  confirmed  by  the  diligence  with 
which  productions  of  such  a  nature  have 
been  dispersed  through  this  coimtry.  The 
chief  magistrate  of  this  country  (who  is  never 
once  represented,  in  this  publication,  as  the 
chief  magistrate  entrusted  with  the  powers 
the  constitution  has  given  him/or  the  benefit 
cftke  country ;  and  m  the  exercise  of  which 
neis  restrained  by  the  law;  his  duty  pre- 
scribed by  law ;  and  his  conduct  regulated  by 
legal  principles)  thought  it  his  duty  to  state 
that  there  was  a  law  m  England,  that  might 
be  appUed  to  those  who  dared  thus  to  inter- 
rupt the  happiness  of  the  country ;  to  warn 
bis  subjects,  not  as  this  author  has  repre- 
sented it,  against  a  temperate  and  free  dis- 
ctission  of  the  principles  of  the  constitution 
mi  this  country ;  but  against  seditious  wri- 
tings tending  to  mislead  the  public — writings 
fniblished  by  those  who  knew  the  nature  of 
the  constitution  of  which  they  were  treating 
not  to  be  such  as  they  represented  it  to  be. 
Gentlemen,  the  Second  Part  of  the  Rights  of 
Man  became,  after  this,  the  subject  ofa  pro- 
secution in  this  country,  the  result  of  the 
trial  of  Mr.  Paine  was*,  (for  after  all,  the 
constitution  of  this  country  rests  on  the  pro- 
tection which  a  jury  will  ^ive  it)  the  vesult 
of  that  trial  was,  that  the  jury  in  this  place 
"were  of  opinion  that  it  was  an  infamous  and 
scandalous  libel ;  the  author  of  the  work  was, 
as  he  stated  he  meant  to  be,  out  of  the  king- 
dom; he  came  here  in  1790,  and  published 
such  a  writing  as  he  confesses  never  before 
appeared  in  this  country ;  he  remained  till  he 
could  get  his  publication  out,  and  then  he 
*was  gone ;  this  was  on  the  18th  December, 
179S ;  his  majesty's  proclamation  stated  in 
this  record,  had  been  issued  in  May,  1793. 

The  author  of  the  work  as  if  his  business 
was  to  revile  all  the  authority  in  the;  country, 
did  not  w^  for  the  decision  of  the  jury,  but 
employed  his  time  in  printing  this  book, 
which  is  now,  gentlemen,  brought  before  you ; 
and  I  take  the  Uberty  to  state  it  in  your  pre- 
ssQce,  and  in  the  presence  of  the  country  at 
large,  that  without  exception,  it  is  the  most 
absurd  and  daring  libel  that  ever  was  pub- 
lished. I  am  not  afraid  to  say  that  it  requires 
the  exertion  of  great  talents,  to  state  the  dis- 
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tinction,  if  there  be  one,  according^  to  the 
laws  of  England,  between  this  sort  ot  writing 
and  such  as  amounts  to  high  treason :  gen- 
tlemen, I  will  say  too  there  is  a  case  that 
may  happen,  that  a  publisher,  in  the  ordinary 
course  of  his  trade,  may  give  a  book  to  a 
customer;  that  he  may  give  it  with  no  mo- 
tives more  nor  less,  than  belong  to  an  honest 
tradesman,  he  may  yet  in  so  doing  expose 
himself,  if  the  work  be  dangerous,  to  the  pe- 
nalties of  the  law. 

It  is  extremely  clear,  that  in  point  of  pub- 
lication, the  conduct  of  the  party  may  be 
very  different  as  to  criminality ;  for  if  the 
work  upon  the  face  of  it,  purports  to  be  a 
work  reflecting  on  the  actual  government  of 
the  country,  in  any  particular  instance  in 
which  it  is  thought  proper  to  exercise  the 
powers  of  government ;  it  it  reflects  on  all  the 
constituted  powers  of  J^e  country,  and  upon 
those  who  exercise  those  authorities,  I  oeg 
Idave  to  say  if  a  publisher  can  suppose  from 
the  circumstances  of  the  case,  that  he  does 
publish  it  at  a  risk,  and  is  yet  resolved  te 
publish  it,  and  does  publish  it,  and  continues 
to  publish  it  at  the  same  risk,  if  so,  at  his 
risk  be  it.  I  say  when  this  author  had  been 
convicted  upon  a  verdict  of  the  jury  of  the 
country,  which  had  been  found  against  him 
in  December,  1793,  it  was  becoming  those 
who  were  vending  the  First  and  Second  Part 
of  the  Rights  of  Man,  to  take  care  that  they 
did  not  publish  the  third  work  of  this  author, 
if  it  contained  matter  more  offensive  to  law 
than  either  the  First  or  Second  Parts. 

The  publication  in  question  was  sold  by 
the  defendant  so  late  as  the  month  of  Fe- 
bruary last;  now  gentlemen,  under  these  cir- 
cumstances, I  thmk  I  might  submit  to  any 
man  in  Court,  with  respect  to  the  expediency 
of  this  prosecution ;  but  entering  my  solemn 
protest  against  the  necessity  of  giving  that 
evidence,  1  am  prepared  to  prove  to  ynu  that 
the  chief  magistrate  of  this  city,  in  obedience 
to  Uie  law,  and  in  the  laudable  exercise  of  his 
duty  as  such,  took  the  trouble  to  inform  this 
man,  and  advise  him  that  he  was  doing  that 
which  he  ought  not  to  do,  for  that  the  law, 
as  he  was  advised,  would  not  permit  it ;  tell- 
ing him  if  he  chose  to  act  on  any  other  ad- 
vice he  must  answer  for  it,  he  found  himself 
bound  to  watch  his  conduct,  and  if  he  chose 
to  act  as  a  good  subject  ought  to  do,  he  might 
protect  himself.  Gentlemen,  notwithstand- 
ing that  the  defendant  still  persisted  in  giv- 
ing this  publication  to  the  world ;  and  under 
such  circumstanceSyif  the  publication  be  as  it  is 
stated,  he  has  no  reason  to  complain  if  the 
law  is  applied  to  his  individual  case.  Now 
gentlemen,  with  respect  to  the  paper  itself,  I 
am  very  far  from  sayii^,  that  any  intimation 
of  this  sort,  was  an  intimation,  which  any 
subject  was  bound  to  obey. 

Gentlemen,  it  is  fully  consistent  with  my 
duty,  to  remark  to  you  the  wisdom  of*  the 
law  of  the  country  :  and  the  impropriety  of 
departing  from  it,  on  speculations^  which  will 
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be  found  to  have  produced  more  misery  to 
the  public^  within  the  last  three  years  than 
perhaps  ever  existed  before.  I  say  the  reflec- 
tion which  that  remark  raises  in  my  mind,  is 
to  render  it  extremely  doubtful  whether  in 
ny  situation,  I  should  not  better  do  my  duty 
to  the  public,  by  following  the  rule  of  law, 
as  I  find  it  to  be  handed  down  to  me,  and,  as 
I  find  it  to  have  been  received  by  those  who 
have  administered  it  in  past  ages,  than  in 
stating  to  you  any  suspicions  of  my  own, 
with  respect  to  what  it  is,  or  ought  to  be.  I 
Mv  distmctly,  this  defendant  had  a  right, 
subject  to  this  qualification,  to  publish  this 
k)ok,  for  I  find  the  law  to  be  such,  that  if  the 
liberty  of  the  press  is  not  infringed,  or  vio- 
lated, it  is  essential  to  a  free  state.— -Gentle* 
men,  you  will  give  me  leave  to  observe,  that 
in  all  states  which  have  not  been  founded  on 
principles  of  liberty,  jn  them  the  liberty  of 
the  press  does  not  exist;  this  liberty  consists 
in  laying  no  restraints  on  publications ;  every 
freeman  has  an  undoubted  right  to  lay  what 
sentiments  he  pleases  before  the  public,  but 
if  he  publishes  what  is  improper,  he  must 
take  the  consequence  of  his  temerity. 

A  man  (says  a  fine  writer  on  this  subject) 
may  be  allowed  to  keep  poisons  in  his  closet, 
but  not  publicly  to  vend  them  as  medicines, 
and  to  this  he  adds,  it  is  necessary  to  prevent 
improper  conduct,  and  that  to  censure  the 
licence  is  not  to  attack  the  liberty  of  the 
press. 

Gentlemen,  I  sav  the.  defendant  had  a 
right  to  publish  this  Dook  if  he  chose,  leaving 
it  to  vou  to  say  whether  he  had  done  right 
in  publishinff  it, — without  attending  to  his 
duty  as  a  publisher, — whether  you  find  your- 
selves bound  to  censure  him  or  not  with  re- 
spect to  the  publication  of  it.  Gentlemen, 
I  am  one  of  those  who  admit  that  a  case  has 
never  occurred,  in  which  it  was  less  necessary 
to  dispose  of  a  dry  question  of  law,  whether  a 
man  might  or  not  freely  and  rationally  dis- 
course in  public,  or  otherwise,  on  the  princi- 
ples of  any  government  under  heaven,  and  I 
do  not  believe  the  case  ever  will  occur ;  or 
that  a  jury  need  to  be  asked  that  question : 
but  I  have  no  objection  to  say,  that  if  you 
can  take  up  this  book,  and  can  lay  your  hands 
upon  your  hearts,  and  can  say  that  the  author, 
with  the  knowledge  he  necessarily  must  have 
of  the  nature  of  the  constitution  of  this  coun- 
try, meant  fairly  to  represent  the  constitution 
ol  this  country,  and  to  reason  upon  it,  and 
that  he  meant  to  state  the  pnnciples  on 
which  the  constitution  of  other  countries 
were  formed,  and  the  effect  of  those  princi- 
ples, as  he  knew  them,  at  the  ^me  this  work 
was  published,  and  then  by  fair  reasoning 
without  a  seditious  intention,  that  he  meant 
to  draw  a  just  comparison,  and  that  he  did 
not  publish  this  work  purposely  to  argue 
dknvn  the  system  of  law  and  the  constitution 
•f  this  country,  I  do  not  ask  you  for  your 
verdict. 

Gentlemen,  what  I  impute  to  this  work,  is 


this,  tiie  author  misrepresents  the  constitu- 
tion as  it  stands ;  he  does  not  state  the  effect 
of  those  laws  as  he  knew  tbem ;  it  was  not 
his  intention  to  draw  a  true  representation  of 
the  constitution  of  this  countiy,  but  he  sat 
down  with  a  desio;n  to  misrepresent  it,  and 
that  he  has  sacrificed  in  every  page  of  his 
book,  the  real  truth  to  a  fondness  for  the 
principles  of  his  system,  and  to  •forward 
which  he  had  declared,  was  the  intention 
with  which  he  came  into  this  county. 

Look  at  the  book  where  he  speaks  of  the 
chief  magistrate,  and  considers  him  as  a  king 
and  as  a  man,  and  eive  me  leave  to  say,  that 
the  wisdom  of  the  htw  of  our  ancestors,  the 
wisdom  of  the  law  of  England  taught  them  It 
look  at  man  as  he  is,  they  did  not  think  with 
this  self-sufficient  author,  that  man  was  all 
perfection,  but  that  we  were  beings  such  as 
God  had  formed  us,  and  that  our  infirmitiei 
were  to  be  corrected  by  the  system  of  laws 
which  were  formed  on  deep  reflection  and 
on  deep  experience.  .Take  and  read  this 
book  through,  and  after  you  have  so  done, 
is  there  any  of  you,  who  can  suppose  that  the 
king  of  this  countiy  has  any  power  of  being 
hurtful  to  this  country?  Considerine  the 
weakness  of  infancy,  the  dotage  of  old  age, 
and  the  imbecility  of  human  ufe  in  eeneral^ 
why  did  not  this  gentleman  state  mat  the 
crown  of  this  country  was  a  trust  for  this 
country,  that  the  weaknesses  of  infancy,  the 
infirmity  of  old  age,  are  all  rectified  by  the 
infinite  variety  of  cJbecks,  with  which  the  law 
has  guarded  tUe  execution  of  the  chief  magis- 
tracy in  this  country  ?  Take  it  another  way ; 
observe,  this  gentleman  does  not  state  to  his 
readers  the  constitution  as  it  is;  he  has  not 
the  integrity  to  tell  them  that  the  constitu- 
tion of  tnis  country  was  acknowledged  to  be 
a  constitution  securing  all  the  blessings  uf 
civil  liberty,  not  only  by  the  subjects  ot  this 
country,  but  by  those  of  other  nations,  who 
were  looking  at  it  as  the  best  constitution 
that  could  be  framed,  a  constitution  which  is 
at  once  the  envy  and  admiration  of  the 
world. 

When  this  gentleman  was  describing  the 
nature  of  our  constitution,  why  not  state  the 
whole  truth  ?  he  should  not  have  vilified  it 
bcvond  fair  reasoning  and  sober  argument 
Why  not  put  it  to  the  people  of  England  tt 
he  ought  to  have  done ;  and  have  saia,  when 
I  published  my  former  works  I  thought  so 
and  so,  and,  in  support  of  those  opinions,  j<m 
will  find  I  have  published  this  work  of  which 
I  can  fairly  say,  you  will  find  in  this  book 
sober  reasoning  and  fair  discussion  ?  I  hope 
the  law  of  England,  never  will  prevent  fair 
discussions,  nor  would  this  man  have  been  an 
object  of  prosecution,  if  the  work  had  con- 
tained fair  discussion  only,  and  not  scanda- 
lous and  malicious  abuse :  but  that  not  being 
the  case,  by  persisting  in  this  publication,  ho 
enters  into  a  conflict  with  the  law. 

I  say,  the  fair  account  of  the  sense  of  the 
passages  which  will  be  read  to  you,  u  ^ 
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more  nor  less  than  this,  makiog  the  consti- 
tuted authorities  of  this  country  inadequate  to 
the  end.  Oentiemen,  I  appeal  to  your  own 
attention  and  observation,  it  would  very  ill 
become  me  to  make  any  other  appeal.  The 
late  attorney-general  thought  it  necessary  to 
follow  up  this  prosecution,  my  reverence  for 
the  veraict  of  a  jury  of  England,  and  my 
regard  for  our  excellent  constitution,  as  it  is 
established,  has  induced  me  to  ask  for  your 
determination. 

EVIDEMCB   FOR  THE   CrOWN. 

[The  printed  proclamation  produced.] 

Mr.  Vaughan,  I  submit  to  your  lordship, 
that  the  printed  proclamation  unsupported 
by  any  evidence  whatever,  cannot  be  re- 
ceived. 

Mr.  Attorney  General,  Mr.  Justice  BuUer 
has  received  it. 

Mr.  Gurnejf.  At  least  the  king's  printer 
should  be  called  to  authenticate  it. 

Mr.  Attorney  General,  That  is  not  neces- 
sary to  authenticate  an  act  of  parliament. 

Mr.  Gurney,  That  is  a  very  difierent 
thing. 

Lord  Kenyan,  I  think  I  ought  to  receive  it, 
I  will,  if  you  wish  it,  save  the  point  for  you. 

Mr.  Vaughan.  I  should  be  obliged  to  your 
lordship,  cetiainly. 

[The  printed  proclamation  read.] 

Charles   Humphreys   sworn. — Examined   by 
Mr.  Solicitor  General, 

Look  at  that  book  [showing  him  a  copy  of 
the  letter  to  the  addressers];  did  you  pur- 
chase it  ? — Yes. 

Where? — No.  81  Bishopseate-street. 

Of  whom  ? — Of  the  defendant. 

When  ?— On  the  1st  of  Februair. 

You  did  it  at  the  request «f  the  lord  mayor  ? 

[The  title  of  the  pamphlet  read.] 

Mr,  Vaughan.  With  submission  to  your 
lordship,  I  object,  that  the  title  of  the 
pamphlet  is  not  fully  and  sufficiently  de- 
scribed in  the  information,  the  information 
states  only  '^  Letter  addressed  to  the  Ad- 
dressers on  the  late  Prociamation,"  whereas 
the  title  continues,  *<  B}r  Thomas  Paine,  Se- 
cretary for  Foreign  Kmm  to  Congress,  &c.'' 
and  the  names  ot  the  publishers. 

Lord  Kenyan.  I  must  acknowledge  that  in 
ray  opinion,. it  is  abundantly  and  fiilly  de- 
scribed. 

Mr.  Attorney  General.  The  rest  seems  to 
be  rather  the  titie  of  the-  author  than  of  the 
beok. 

[The  paragraphs  read  which  were  inserted 
in  the  information.] 

Mr.  Gurney.  My  lord,  from  the  office  copy 
of  the  record  we  were  led  to  expect  that  we 
should  find  two  variances  in  this  mformation : 
which,  however  it  might  possibly  be  con-' 
tended  that  they  did  not  veiy  materially  alter 


the 'sense,  we  should  have  submitted  must  be 
fatal,  but  these  two  variances  have  been  at- 
tempted to  be  concealed  by  erasures. 

Lord  Kenyan.  I  have  nothing  to  do  with 
the  record,  but  as  it  stands  at  present; 
happy  indeed  is  the  clerk  who  never  made  a 
mistake  in  transcribing. 

Mr.  Gurney.  My  lord,  I  should  submit 
that  the  existence  of  the  variances  in  the 
copy  of  the  record  delivered  to  us,  raises  such 
a  presumption  as  calls  upon  the  attorney- 
general  to  show  that  the  variances  were  cured 
before  the  issue  was  joined. 

George  Storey   sworn. — Examined    by  Mr. 

Baldmin. 

I  believe  you  are  secretary  to  the  lord 
mayor?— Yes.  • 

Do  you  remember  the  defendant  being 
brought  before  my  lord  mayor  ?— I  do ;  it  was 
ciistomary  when  his  lordship  received  informa- 
tion, anonymous  or  otherwise,  to  send  for  the 
person  complained  of,  and  in  consequence  of 
some  information  which  he  received,  he  sent 
for  the  defendant. 

What  passed  on  that  occasion  ?~  My  lord 
mayor  asked  him  whether  the  information 
Was  true,  and  that  he  had  sold  the  publicatioii$ 
mentioned. 

Mr.  Gurney.  My  lord,  I  submit  this  Exami- 
nation is  irregular,  unless  Mr.  Baldwin  lays  a 
ground  for  it,  oy  asking  in  the  outset  whether 
any  thing  passed  in  this  conversation  relative 
to  the  pamphlet  in  question. 

Lord  Kenyon.  You  may  ask  that  question  if 
you  please. 

Mr.  Gurney.  In  the  conversation  you  are 
relating,  did  any  thing  pass  relative  to  the 
**  Letter  to  the  Addressers  ?*' 

Mr.  Attorney  General,  That  will  be  a  ques- 
tion in  cross-examination. 

Mr.  Gurney.  The  present  examination  is 
only  calculated  to  raise  a  prejudice,  by  facts 
which  are  not  relative  to  the  cause. 

Lord  Kenyan.  Does  this  go  to  the  fact  of 
the  publication  ? 

Storey.  He  replied  it  was  true  that  he 
had  sold  these  publications. 

Mr.  Baldain.  Were  there  any  publications 
mentioned  ? — ^I  believe  the  Rights  of  Man;  he 
said  the  deputy  of  the  ward  had  been  to  him, 
complaining  of  his  selling  those  books,  but 
that  his  behaviour  was  such,  he  being  drunk 
atthe  time,that  he  had  not  paid  that  attention 
to  him,  that  he  otherwise  should  have  done. — 
He  reasoned  with  him  very  particularly  on 
the  impropriety  of  so  doing ;  at  first  it  seemed 
to  give  him  very  little  concern,  but  he  went 
away  promising  to  desist  from  selling  them  ii^ 
future. 

George  Storey,  cross-examined  by  Mr. 
GurTiey. 

How  long  was  this  conversation? — ^I  think 
about  ten  minutes  or  a  quarter  of  an  hour. 

Are  you  sure  it  was  not  much  longer  than 
a  quarter  of  an  hour? — I  can't  say. 

If 
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I  believe  you  produced  a  letter  ?^I  do  not 
recollect  a  letter. 

Have  ;^ou  do  recollection  of  a  letter  being 
ready  whkh  the  lord  mayor  had  received  from 
Mr.  Reeves  at  the  Crown  and  Anchor,  re- 
specting Mr.  Eaton  f^l  cannot  say. 

Will  you  venture  to  say  upon  your  oath, 
that  the  lord  mayor  did  not  read  to  Mr. 
Eaton,  a  long  letter  from  Mr.  Reeves?—! 
cannot  recollect. 

Will  you  say  upon  your  oath,  that  such  a 
letter  was  not  read? — ^No,  certainly  I  will 
not.  The  only  information  I  believe  was 
written,  in  a  disguised  hand  upon  the  back  of 
a  card  of  Mr.  Eaton's;  to  tne  best  of  ray 
knowledge  and  remembrance,  this  is  the 
minute  f  made  at  the  time,  ^  Isaac  Eaton, 
about  selling  seditious  libels,  who  promised 
to  discontinue  it" 

I  will  refresh  your  memory  respecting  this 
leftar ;  do  not  you  recollect  that  Mr.  Reeves 
complained  of  Mr.  Eaton  selling  several  sedi- 
tious pamphlets  besides  the  Rights  of  Man, 
and  among  them  the  duke  of  Richmond's  let* 
ter  to  colonel  Sharman  ? — I  do  not  recollect  it. 

Will  you  venture  to  swear,  that  no  conver- 
sation passed  between  Mr.  Eaton  and  the 
lord  mayor,  about  the  contents  of  that  letter? 
— I  can't  say. 

Do  not  you  recollect,  Mr.  Eaton  nutting 
this  question  to  the  lord  mayor,  <<  now  it 
could  possibly  be  criminal,  to  publish  a 
pamphlet  before  it  had  been  declared  to  be  a 
libel  by  the  verdict  of  a  jury  ?*' — I  cannot  at- 
tempt to  enter  minutely  mto  what  passed ;  I 
cannot  attempt  to  swear  to  any  particulars. 

Will  you  swear  that  that  did  not  pass  ? — 
No,  I  will  not. 

But  you  do  recollect  Eaton's  telling  the 
lord  mayor  of  this  drunken  deputy  who  went 
to  reprove  him  for  a  breach  of  the  law  ? — 
Yes. 

Mr.  Baldain,  Afler  this  conversation,  did 
the  lord  mayor  say  any  thing  to  him  ? — Only 
wished  him  a  good  morning,  and  I  believe 
he  told  him  the  penalties  he  would  be  sub- 
ject to. 

Charkt  Humphries  again. 

Mr.  Oumey*  Mr.  Eaton  did  not  sell  you 
this  pamphlet  very  willingly  ? — ^He  did  not. 

I  Delieve  you  were  under  the  necessity  of 
employing  some  art,  to  induce  him  to  sell  it? 
— I  was.  I  was  directed  so  to  do. 

Mr.  Attorney  General,  What  do  you  mean 
by  art,  tell  us  what  you  did  ?-'He  asked  me 
for  what  purpose  I  wanted  it;  as  I  had  pur- 
chased some  of  Mr.  Paine's  works  on  the  17  th 
of  January,  he  asked  me  whether  I  would 
purchase  the  rest,  as  there  were  more  coming 
out ;  he  asked  me  if  I  wanted  to  hind  them 
up  together,  I  told  him  I  probably  should ;  he 
asked  me  when  I  would  call  again,  I  told  him 
in  the  course  of  a  week  or  a  fortnight. 

Mr.  Gurney.  It  was  on  the  17th  of  Janu- 
ary that  you  purchased  the  '*  Rights  of  Man;'' 
for  selling  which,  Mr.  Eaton  was  tri^  at  the 
Old  Bailey  ?^Yea. 


f  In  vonr  evidence  upon  diat  occasion,  you 
stated  that  Mr.  Eaton  hesitated  at  selling  you 
the  ^  Letter  to  the  Addrnsers,"  but  that  be 
did  it  in  consequence  of  his  wife  tdling  him 
she  knew  you,  and  had  sold  vou  some  of  Mr. 
Paine's  works  before  ? — ^I  did. 

Upon  that  trial  the  jury  found  Mr.  Eaton 
**  guilty  of  publishing,  but  without  a  criminal 
intent?"— They  did. 

Mr.  Attorney  General.  I  don't  care  a  far- 
thing about  it,  but  I  must  object  this;  it  has 
nothing  to  do  with  this  cause. 

DCFEKCE. 


Mr.  FelUt  Vaugkan : 

Gentlemen  of  the  Jury;  You  have  now 
heard  from  Mr.  Attomer-General  his  open- 
ing, together  with  the  whole  of  the  evidence 
produced  in  support  of  this  information :  and 
It  has  become  my  du^,  as  counsel  for  Mr. 
Eaton,  to  lay  before  3rou  such  plain  and  sim- 
ple observations  as  have  occurred  to  a  very 
plain  and  simple  understanding;  but  which, 
I  trusty  will  operate  in  your  m'mds  a  conclu* 
sion  directly  opposite  to  that  desired  on  the 
part  of  the  prosecutors,  against  this  unhappy, 
or  rather  this  unlucky,  defendant. 

But,  gentlemen,  when  I  am  told,  and  from 
so  great  an  authority,  that  in  this  cause  are 
required  such  uncommon  talents,  to  distill 
guish  the  pamphlet  in  question  from  the 
crime  of  treason ;  and  when  1  reflect  on  the 
miseries  which  must  ensue  to  this  man  and 
his  &mily,  in  case  he  were  convicted,  my  heart 
sinks  within  me,  to  conuder  the  importance 
of  having  undertaken  his  defence.  At  the 
same  time  I  am  comforted,  because  I  know  I 
shall  be  supported  by  the  learned  judge  who 
sits  on  the  oench ;  and  if  it  should,  from  any 
circumstance,  happen  that  I  were  unable  to  go 
through  with  this  defence,  you,  gentlemen,  in 
discharge  of  your  oaths,  arc  bound  to  supply 
the  deficiency.  So  that  the  defendant  has 
also  to  rely  on  the  judgments  of  twelve  of  bis 
fellow  ciUzens ;  and  therefore  it  is,  that  I 
hope  and  look  for  a  verdict  in  his  favour. 

Such  however  is  the  situation  in  which  we 
are  placed,  when  prosecuted  by  his  majesty's 
attorney-general,  that  the  chances  are  almost 
two  to  one  against  any  defendant  under  such 
a  prosecution ;  for  the  attorney-general  claims 
a  right  to  reply  to  all  that  may  be  answcied 
to  his  charge.  Consider  this  infinite  disad- 
vantage to  the  defendant,  viz.  that  the  pro- 
secutor has  two  addresses  to  the  jury,  and 
therefore  reserves  all  the  strength  of  his  argu- 
ment till  the  time  comes  when  he  is  to  reply; 
and  thus  will  it  happen  to-day.  All  that  you 
have  hitherto  heard  is  but  a  sort  of  proem  for 
what  we  are  to  hear :  it  is  the  protatic  part  of 
the  drama,  very  necessary  and  well  calculated 
for  the  catastrophe  intended  to  be  produced. 
We  have  been  told  indeed  a  arcat  deal  about 
this  writing,  its  author,  and  its  puHishcr; 
but  hardly  a  passage  of  it  has  been  quoted. 
All  has  been  matter  of  general  reflcxwn;  u* 
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piindpleff  have  been  laid  down  by  which  yon 
might  determine  the  question  before  vou,  or 
by  which  we  might  have  conducted  this  de- 
fence. We  are  to  lay  the  grounds  of  the 
whole  cause,  and  to  build  up  a  fortress  of 
protection  for  this  unfortunate  man,  whose 
thoughts  were  as  far  from  those  imputed  to 
him  by  this  charee,  as  the  poles  of  the  earth 
are  from  each  other. 

Gentlemen,  it  seems  to  have  been  expect- 
ed, that  you  would  hear  from  us  a  deal  oi  out- 
rageous declamation  upon  subjects  of  public 
liberty.  If  a  man  will  speak  on  subjects  of 
that  description^  it  is  impossible  to  be  other 
than  declamatory,  because,  in  'general,  they 
consist  of  axioms,  whose  truth  stares  you  in 
the  face ;  and  all  that  such  a  man  can  say, 
is,  '<  How  excellent  are  these  things !  how  in- 
^pensible  to  our  happiness !  How  criminal 
must  those  l)e,  who  attempt  to  deprive  us  of 
them !''  But,  gentlemen,  I  am  persuaded  that 
fairness  and  candour  are  the  best  weapons  we 
can  use  in  behalf  of  the  defendant.  I  will 
therefore  freely  make  to  you  my  profession  of 
faith,  on  the  principles  bv  which  I  conceive 
we  should  all  of  us  be  guiaed  in  this  question ; 
i  am  very  far  from  maintaining  extravagant 
doctrines,  or  approving  every  thing  I  have 
heard  respecting  them. 

Among  the  numerous  proceedings  obser^ 
vable  in  our  jurisprudence,  there  is  no  pro- 
ceeding which  contains  so  much  obscurity, 
ambiguity,  and  confusion,  as  this  charge  of 
sedition,  malice,  and  so  on,  by  libel.  I  do  not 
say  the  charge  of  libel,  for  that  term  contains 
nothing  imputed  to  the  defendant  by  this  in- 
formation. Nothing  can  fix  that  upon  him, 
but  the  adjectives  implying  the  qualities  to  be 
found  in  this  libel  or  oook  (for  I  use  the  term 
in  its  innocent  sense);  and  these  Qualities 
arise  out  of  the  intention  he  had  in  puolishing 
this  book.  It  is  certain,  that  this  ambiguity 
and  confusion  have  created  in  the  minds  of  a 
ereat  number  of  well  meaning  men  extreme 
dissatisfaction  and  discontent  Of  this  dis- 
content, a  great  deal  is  well  founded ;  but  it 
roust  be  owned,  that  a  great  deal  is  likewise 
unfounded.  But  while,  on  the  one  hand,  it 
is  contended  that  no  mere  opinions  delivered, 
but  that  actions  only,  are  fit  objects  of  public 
punishment — it  has,  on  the  other,  with  equal, 
if  not  greater  vehemence,  been  maintained, 
that  every  thing,  true  or  false,  rational  or 
otherwise,  if  it  happen  to  be  offensive  to  par- 
ticular descriptions  of  society,  is  to  be  re- 
pressed with  the  utmost  rigor  which  the  law 
can  inflict.  Each  of  these  opinions  I  hold  to 
be  extremely,  though  not  equally  dangerous, 
and  nothing  shall  at  any  time  influence  me 
to  defend  either  the  one,  or  the  other,  in  the 
present  cause,  or  upon  any  future  occasion; 
yet,  gentlemen,  it  is  with  no  small  sorrow, 
that  I  have  observed  the  latter  of  them  re- 
duced to  practice  in  a  way  sufficient  to  alann 
us  for  the  very  foundations  of  liberty  and  per- 
sonal security.  We  have  seen  a  system  of 
things  unknown  before  to  the  people  of  £ng. 
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land;  we  have  seen  persons  getting  them* 
selves  together  in  holes  and  comers,  and 
ereoting  uiemselves  into  an  Imperium  in  tm« 
pertOy  under  pretence  of  defending  the  English 
constitution.  These  associators,  for  so  they 
style  themselves,  are  so  many  mere  in- 
Quisitors,  who  have  spread  themselves  and 
tneir  sectaries  through  every  part  of  the  coun- 
try, from  the  Channel  to  the  Tweed,  and 
from  thence  northwards;  but  the  chief  tri* 
bunat,  and  the  grand  inquisitors  of  all,  hold 
their  office  at  the  Crown  and  Anchor  tavern, 
in  London.  It  is  not  immediately  in  evidence, 
but  in  my  own  mind  I  have  not  the  smallest 
doubt  that  it  is  to  them  we  are  indebted  foe 
the  prosecution  of  to-day.  It  is  from  them 
ths^t  advice  against  this  unfortunate  defendant 
was  commimicated  to  the  lord  mayor;  who 
thereupon  employed  his  spies,  his  emissaries, 
or  informers,  or  whatever  else  you  please  to 
call  them,  for  the  purpose  of  obtaining  a  con- 
viction, which,  if  obtained,  must  brmg  Mr. 
Eaton  and  his  family  to  inevitable  ruin. 

Gentlemen,  when  you  consider  that  I  am 
counsel  for  a  man  in  these  circumstances,  you 
will,  I  am  sure,  favour  the  little  which  may 
be  offered  to  you  on  his  behalf,  with  a  patient 
attention.  And  you  will  look  into  all  that  has 
been  or  may  be  advanced  against  him,  either 
in  this  information  or  out  o?  it,  with  an  eye 
of  jealousy  and  mistrust,  which  is  never  un- 
becoming an  English  jury. 

Gentlemen,  I  trust  that  Mr.  Attorney-Ge- 
neral will  not  be  dissatisfied  with  the  princi- 
ples I  have  hitherto  contended  for.  I  declare 
m  the  outset,  that  all  malicious  and  inten- 
tional mischief,  is  at  all  times  and  equally 
punishable,  by  whatever  means  it  may  be 
efiected ;  and  that  it  is  the  same,  in  point  of 
criminality,  whether  such  intention  be  com- 
pleted by  the  tongue  or  by  the  hand,  by  the 
pen  or  by  the  poignard.  If,  therefore,  thi^ 
nas  been  proved  on  tlie  defendant ;  and  that, 
in  the  publication  of  this  book,  his  designs 
were  wicked,  seditious,  and  malicious,  as  ia 
the  charge  before  you,  he  could  have  no  claim 
whatever  to  an  acquittal.  As  it  is,  I  must 
intreat  you  will  examine  attentively  the  dxU 
ferent  parts  of  the  information,  having  pre- 
viously considered  the  act  of  parliament 
known  by  the  name  of  the  Libel  Bill,  upon 
the  benefits  of  which  I  shall  not  Enlarge  (the 
author  and  first  mover  of  the  question  being 
now  present  in  court)  however  gratifying  it 
might  have  been  to  my  own  feelings. 

Gentlemen,  by  that  bill,*  it  is  said,  that 
the  jury  sworn  for  the  trial  of  the  issue  be- 
fore them,  in  matter  of  libel,  are  to  judge  of 
the  whole  matter  put  in  issue.  If  you  nave 
been  frequently  in  this  place,  you  must  know 
that  an  issue  on  any  trial,,  is  nothing  more 
than  an  affirmation  of  the  charge  on  one  side, 
and  a  denial  of  it  on  the  other,  which  the  jury 
are  to  decide  upon  by  the  evidence  produced 
to  them.    Now,  gentlemen,  all  that  is  in  evi- 
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dence  amounts  to  no  more  than  this,  that  the 
defendant  published  a  sixpenny  pamphlet, 
and  that  the  lord  mayor  sent  to  him,  desiring 
him  not  to  publish  another  book  called  "  The 
Rights  of  Man.'' 

Gentlemen,  I  do  not  understand  that  the 
lord  mayor  is  a  lawyer :  where  has  he  learnt 
his  law?  I  suppose  from  the  Crown  and 
Anchor  tavern ; — his  law,  if  he  has  any,  must 
come  from  the  other  side  of  Temple-bar,  per- 
haps from  the  association  we  have  spoken  of, 
for  I  never  heard  of  its  being  extracted  from 
coffee  or  sugar,  or  any  other  article  of  com- 
merce in  this  city.  I  know  he  is  a  municipal, 
but  I  never  heard  of  his  being  a  judicial 
officer;  although  he  seems  in  this  instance  to 
have  supposea  he  had  an  authority  of  the 
latter  kind,  and  is  of  opinion,  that  by  warning 
a  man  against  any  act,  he  has  the  power  to 
prevent  his  doing  it.  But,  gentlemen,  I  sub- 
mit to  you,  that  the  whole  of  this  history 
about  tne  lord  mayor  is  totally  out  of  the 
Question,  and  that  you  ought  so  to  consider  it ; 
lor  the  beauty  of  the  whole  is,  that  the  wit- 
ness has  said  nothing  about  this  pamphlet — 
he  has  told  us,  that  the  lord  mayor  never  had 
any  conversation  with  the  defendant,  but  con- 
cerning the  book  called  "  The  Rights  of 
Man,''  and  of  seditious  publications  in  gene- 
ral. Does  the  lord  mayor's  opinion  make 
them  so }  Most  assuredly  not.  They  are  to 
be  construed  and  decided  upon  by  your  opi- 
nions, by  a  jury  of  the  country,  who  are  cer- 
tainly, as  Mr.  Attorney  General  has  said,  the 
great  support  of  the  constitution, — and  I  fear 
Its  greatest,  if  not  its  only  support.  And  as 
that  is  now  become  your  duty,  let  me  again 
and  again  intreat  you,  that  should  you  have 
belonged  to  any  of  these  associations,  you 
trill  cast  from  yourtainds  every  prejudice  they 
inay  have  created,  so  that  it  may  no  longer 
bias  or  contaminate  your  verdict. 

The  defendant,  not  being  much  in  favour, 
and  having  perhaps  some  private  enemies 
among  those  associators,  nor  with  the  drunken 
deputy  that  you  have  heard  of,  is  brought 
forwards  by  a  public  prosecution,  and  is 
charged  by  the  information  as  follows :  "  That 
the  said  Daniel  Isaac  Eaton,  being  a  wicked, 
malicious,  seditious,  and  evil  disposed  person, 
and  greatly  disaffected  to  our  said  lord  the 
Icing,  intending  to  stir  up  and  excite  discon- 
tents and  seditions  among  the  subjects  of  our 
said  lord  the  king,  and  to  bring  the  said  pro- 
clamation into  disregard  and  contempt  among 
his  subjects,  and  to  alienate  and  withdraw  the 
affection,  fidelity,  and  allegiance  of  his  said 
majesty's  subjects,  from  his  said  majesty's 
person  and  government,  and  wickedly,  and 
maliciously,  and  seditiously,  to  insinuate,  and 
cause  to  be  believed,  by  all  the  liege  subjects," 
&c.  &c. 

What !  Gentlemen,  is  all  this  contained  in 
the  single  fact  that  is  in  evidence,  viz.  the  sale 
of  a  sixpenny  pamphlet  ?  Were  a  man  con- 
scious or  all  this,  would  he  risk  the  conse- 
quence to  gain  by  it  a  penny  or  two-pence  ? 


Would  any  of  ^ou  risk  the  punishment  of 
such  an  offence,  if  you  knew  it  to  be  so,evctt 
were  you  reduced  to  the  lowest  condition  of 
Kfe.?  Why,  the  multitude  of  evil  designs  here 
imputed  to  this  act,  is  something  hke  lord 
Burleigh's  shake  of  the  head ;  which,  being 
explained,  meant  a  long  series  of  reflections 
on  the  consequences  of  the  Spanish  armada^ 
The  charge  is  indeed  of  no  common  sort,  and 
we  are  told  by  Mr.  Attorney  General,  tiiat  it 
is  little  less  than  treason,  at  least  a  cousin 
German,  or  some  near  relation  to  it.  But  if 
so,  why  is  the  defendant  brought  here  for  a 
misdemeanor  ?  Why  is  he  not  prosecuted  for 
tVie  crime  of  which  he  is  guilty,  so  that  a  due 
proportion  may  be  observed  between  his  crime 
and  his  punisnment  ?  You,  gentlemen,  will 
remember,  that  you  are  not  brought  here  to 
judge  of  any  charge  like  that  of  treason ;  but 
of  that  which  stands  upon  this  record,  im- 
puting to  the  defendant  objects  and  motives, 
which,  to  criminate  him,  must  be  made  out 
to  your  certainty  and  satisfaction. 

But  gentlemen,  be  pleased  to  attend  to  the 
passage  I  have  just  read  from  the  informa* 
tion,  and  observe  how  the  motives  and  the 
objects  imputed  to  the  defendant,  and  the 
means  he  is  said  to  have  used  for  the  attain- 
ing them  are  huddled  together,  without  dis- 
tinction, and  as  it  were  with  a  purposed  ob- 
scurity and  confusion.  I  will  endeavour  to 
divide  and  analyze  it,  so  that  it  may  be  re* 
duced  to  common  sense.  And  first  it  appears 
by  it,  that  his  motives  were  malice  and  sedi- 
tion :  secondly,  that  his  objects  were  to  bring 
his  majesty's  person  into  hatred  and  con- 
tempt, and  to  excite  seditious  meetings  and 
conventions  among  his  majesty's  subjects;  all 
which  were  to  be  effected  by  the  rneans  of 
bringing  his  majesty's  proclamation  into  dis- 
regard, and  by  representing  the  constitution 
and  government,  as  a  system  of  tyranny,  in- 
justice, dnd  oppression.  Whether  the  de- 
fendant has  had  such  motives  and  objects  you 
can  only  jud^  by  the  evidence  of  the  means 
he  is  said  to  nave  used,  viz.  the  mere  act  of 
selling  this  book  to  the  worthy  informer,  who 
is  the  witness  in  this  cause. 

Gentlemen,  Mr.  Attorney  General,  reserv- 
ing himself,  no  doubt,  for  his  reply,  has  taken 
but  little  or  very  slight  notice  oi  the  pamphlet 
before  you ;  but  when  the  time  comes,  you 
will  hear  the  whole  artillery  of  his  eloijuence 
discharged  upon  it.  -Hitherto,  we  havehewd 
a  great  deal  about  the  **  Rights  of  Man,"  and 
the  circumstances  of  its  publication,  and 
about  the  intentions  of  its  author ;  but  I  ask, 
what  have  either  of  them  to  do  with  the  ques- 
tion you  have  to  try  ?  Is  any  part  of  that 
book  upon  the  record,  or  before  the  Courti 
Certainly  not.  And  vet  they  are  all  mixed  up 
together,  so  as  to  produce  a  conclusion  in  your 
mmds  fatal  to  the  defendant,  who  is  by  this 
means  to  be  convicted  of  designs  fetal  to  the 
English  constitution,  "  the  envy  and  adnw»- 
tion  of  the  world."  As  to  this  latter  expr«- 
sion,  it  is  indeed  in  the  pamphlet;  but  will 
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the  learned  eentltman  contend,  or  can  you  be 
persuaded,  that  every  man  and  every  book, 
telling  you,  that  the  constitution  of  England 
is  not  the  envy  and  admiration  of  the  world, 
must  therefore  be  criminal  ? 

Gentlemen ;  I  believe,  nay,  I  know  I  could 
read  you  many  books^  in  whidi  it  is  said,  that 
the  English  constitution  is  neither  the  per- 
fection of  human  wisdom  nor  of  human  hap- 
piness. Observe,  gentlemen,  that  I  do  not 
partake  of  such  sentiments,  for  I  hold  the 
constitution  of  England  in  that  state  of 
puntv  wherein  I  know  it  has  existed,  and  in 
which  I  hope,  before  I  die,  to  see  it  exist,  in 
as  much  veneration  as  any  person.  I  am  per- 
suaded, I  shall  not  be  misunderstood  in  any 
observations  respecting  it;  but  its  original 
and  pure  condition  is  well  worth  looking  after, 
when  we  are  told  by  a  very  elegant  writer, 
that  the  English  constitution  had,  for  a  long 
time,  been  advancing,  with  rapid  strides, 
towards  a  popular  government ;  but  that,  now 
having  attained  its  summit  in  that  way,  it  is 
taking  a  contrary  course,  and  is  now  dedin- 
uigy  by  gentle  degrees,  towards  a  perfect  and 
absolute  monarchy.  He  contends  also,  that 
it  is  much  better  so  to  continue,  than  trying 
to  relieve  ourselves  from  such  a  change  of 
cur  condition ;  because  it  is  much  quieter  to 

§0  on  as  we  are ;  and  that  all  this  will  happen 
y  slow  and  imperceptible  gradations.  Tnis, 
says  Mr.  Hume,  is  the  natural  death,  or  (to 
use  the  delicate  expression  he  has  borrowed 
from  an  ancient  lano;uage)  the  Euthanasia  of 
the  English  constitution.*  Gentlemen,  there 
is  no  doubt,  but  that  death  is  a  state  of  pro- 
found quiet ;  but  I  hope,  that  whenever  our 
country  shall  arrive  at  such  a  dissolution  of 
its  principles,  this  authoi^s  description  will  be 
something  more  than  metaphorical.  I  hope, 
that  the  natural  and  political  existence  of 
every  Englishman  will  then  be  lost  together. 
Of  this  I  am  sure,  that  when  the  latter  is 
gone,  the  former  is  not  worth  having. 

Let  us  look  a  little  farther  into  the  structure 
of  tliis  information,  and  I  think  we  shall  be 
led  to  no  small  discoveries  as  to  the  object  in- 
tended bv  it.  There  are,  in  all,  six  passages 
extracted  from  the  book,  and  charged  as  cri- 
minal upon  the  publisher,  Mr.  Eaton.  These 
passages  are  some  of  them  said,  to  be  of  and 
concerning  the  constitution  and  government; 
others  of  and  concerning  the  representation, 
|>ower,  and  authority  of  parliament ;  but  the 
«ixth  and  last  is  not  stated^ to  be  of  and  con- 
cerning any  thing.  However,  gentlemen,  as 
it  is  said  of  a  gc^  epigram,  that  its  sting  is 
ever  to  be  found  in  its  toil ;  so,  as  I  take  it,  it 
is  with  this  information,  the  whole  scope  and 
design  of  which  may  be  found  in  tiie  last 
passage,  extracted  from  the  pamphlet.  Mr. 
Paine  says,  **  that  instead  of  resorting  to 
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*  See  Hume's  Essay,  Whether  the  British 
government  inclines  more  to  absolute  mo- 
nixctijj  or  to  a  republic.  Essays,  vol.  1^ 
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rotten  boroughs  and  absurd  corporations,  for 
addresses,  or  hawking  them  about  the  coiiiv- 
try,  to  be  signed  by  a  few  dependant  tenants, 
the  best  way  would  be  to  come  to  the  point  at 
once,  and  to  ascertain  the  sense  of  the  nation, 
by  electing  a  national  convention/'  Why, 
gentlemen,  if  this  is  of  and  concerning  any 
one,  it  must  be  of  and  concerning  the  rotten 
boroughs,  the  absurd  corporations,  and  the 
dependant  tenants :  and  is  it  so  wicked,  sedi- 
tious and  malicious^  to  treat  with  disrespect 
such  great  and  distinguished  persons,  as  the 
voters  in  rotten  boroughs,  or  the  dependanti 
who  sign  addresses? 

Now,  gentlemen,  as  the  extremes  of  things 
are  said  oAcn  to  meet,  let  us  bring  the  .end  of 
this  intbrmation  to  the  beginning,  and  observe 
how  exactly  they  fit  one  another.  At  the 
outset  |we  are  told  of  evil  designs  against  the 
constitution,  and  at  last  of  sedition  against 
borough-mongers  and  rotten  corporations. 
Why,  gentlemen,  if  such  rotten  corporations 
exist  (which  you  understand  as  well  as  I  do), 
and  if  they  arc  to  be  upheld  as  the  legitimate 
constitution  of  this  country,  can  there  be  a 
doubt  of  the  cause  of  this  prosecution  I  Why 
does  not  every  one  see  that  it  is  to  protect 
borough-mongers,  and  their  property,  that 
this  information  has  been  filca  ?  If  1  were 
possessed  of,  or  connected  with  this  species  of 
property(  for  so  it  is  called),  and  were  I  base 
enough  to  wish  its  continuance  for  my  own 
profit  and  advantage,  what  would  be  my  con- 
duct? Why  I  should  cast  within  my  own 
mind,  whether  it  would  not  be  proper  to  sup- 
press all  publications  on  the  subject  of 
boroughs.  If  I  were  determined  to  support 
that  interest,  ;>er /as  et  nefas,  I  should  never 
think  it  safe  till  I  could  prevail  in  having  a 
prosecution.  I  should  never  rest  until  I  luid 
thrown  the  broad  shield  of  this  information 
between  myself  and  the  public.  But  the  at- 
torney-general is  a  man  of  honour  and  a 
gentleman,  so  that  without  telling  the  plain 
naked  truth,  I  would  say ;  '*  Sir,  here  arc  base 
and  virulent  libels  abroad  ;  they  swarm,  they 
flj[  in  covies  over  the  nation ;  and  they  con- 
tain strong  insinuations  that  the  government 
is  not  so  pure  as  it  ought  to  be.  They  tell  us, 
the  government  isexpensive— wicked  creatures 
to  say  it  is  expensive ! — and  that  this  expense 
goes  to  courtiers  also.  Now,  Sir,  we  are  the 
persons  to  whom  this  government  is  benefi- 
cial, and  what  is  to  become  of  it  when  we  are 
no  more  ?  Prosecute  in  time,  or  where  is  this 
to  end :  for  what  is  the  English  government 
but  a  majority  of  the  boroughs  in  parlis^ 
ment  ?" 

And  yet,  in  this  point  of  view,  it  may  be 
doubted,  whether  prosecutions  of  this  kind 
are  very  prudential,  or  a  political  measure. 
For  first,  they  raise  into  light  all  that  might 
be  kept  secret;  and  revive  in  our  memories 
what  otherwise  might  have  been  forgotten : 
How  long  it  is  since  any  of  us  have  seen 
"  The  Rights  of  Man,"  or  any  other  of  Mr. 
Paine's  writings?    As  objects  of  sale,  they 
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have  lone  disappeared  from  before  the  public 
eye ;  and  this  defendant  would  not  have  been 
brought  here  to  day  on  that  account,  had  it 
not  been  for  the  spies  of  the  lord  mayor,  who 
have  entrapped  him  into  his  present  imfortu- 
nate  situation. 

For  good  and  suffident  reasons,  no  doubt, 
'^  The  Rights  of  Man''  have  been  introduced 
into  the  cause,  which,  gjve  me  leave  to  say, 
must  want  a  deal  of  bobtering,  if  what  is  not 
in  question,  must  be  brought  forward  in  its 
support.  Permit  me  also  to  say  a  word  or  two 
on  that  pamphlet  On  account  of  certain 
passages  reflecting  on  the  revolution  and  the 
House  of  Hanover,  the  author  was  convicted 
by  a  special  jury  in  this  court.  But  what 
tise  has  there  not  been  made  of  his  name,  in 
every  town  and  village  throughout  the  king- 
dom ?  nay,  what  use  was  there  not  made  of  it 
before  his  trial,  and  before  his  conviction? 
Let  me  call  to  your  memories,  >vhcther  going 
into  any  place  of  public  resort,  you  did  not 
£nd  aU  tne  ioumals  of  the  day  stuck  as  f«iU 
as  they  could  hold,  with  paragraphs,  a»-  mali- 
cious and  as  scandalous  as  ever  were  vented 
on  the  head  of  man ;  and  this  before  his  con- 
Tiction,  when  he  stood  under  the  protection 
of  the  law,  and  I  will  add  under  that  of  Mr. 
Attorney-GeneraPs  information.  For,  by 
the  same  laws,  under  which  he  was  prose- 
cuted, ought  he  to  have  been  protected ;  and 
it  would  greatly  have  added  to  the  dignity  of 
the  character  of  that  officer,  had  he  caused 
the  same  proceedings  to  have  been  iiled 
against  the  calumniat(»-s  of  Mr.  Paine,  as  had 
been  exhibited  against  the  writings  of  Mr. 
Paine.  It  would  have  been  an  act  worthy  of  the 
ceruor  morum  in  a  great  and  a  generous  nation. 
PoUtical  enmities  would  have  ceased,  and 
nothing  but  a  sense  of  justice  would  have 
reigned  among  the  people.  Instead  oftliat, 
wlmt  have  we  seen  ?  One  part  of  our  fellow 
subjects  have  been  associated  against  the 
other.  An  imperium  in  imperio  has  been 
raised  amongst  us,  as  if  the  laws  of  the  coun- 
try were  insufficient  for  public  ourposes. — 
This  author,  x>r  rather,  his  name,  has  become 
a  means  of  oppression,  raised  up  by  these 
judicial  dsmons  against  the.  poor  mhabitants 
.of  this  coimtry,  who  have  happened  ufifortu- 
Aately  to  imbibe,  with  their  mouther's  milk,  a 
fitrone  attachment  to  liberty.  Af^r  aU,  is 
this  book  answered? — By  whom  is  it  an- 
swered ?r—By  no  one  whom  any  of  us  re- 
member. I  am  persuaded  that  there  must 
.exist,  in  the  hearts  of  many  people,  a  lurking 
affection  for  this  man,  arising  from  the  re-ac- 
tion of  the  prosecution,  whicii  his  name  has 
undergone.  Is  it  then  wise  to  be  eternally 
prosecuting  his  book,  and  every  one  who 
Jiappensy  in  an  unguarded  moment,  to  sell  it 
for  the  small  advantage  that  may  accrue  from 
that  sale  ? 

The  passages  to  which  the  exceptions  were 
made,  .were  omitted  by  the  printers  in  their 
second  edition  of  "  The  Bights  of  Man.'' 
Tb»  printers  of  that  edition  were  pros^uted ; 


— ^they  pleaded  guilty,  and  were  convicted. 
Surely,  nere  was  example  sufficient,  if  that 
alone  was  the  object.^Why  extend  it,  be- 
yond the  printers,  to  the  numberless  pub- 
lishers, who  perceiving  in  it  many  maxims, 
not  only  innocent,  but  laudable,  published 
till  such  time  as  the  second  edition  was  con- 
demned by  the  courts  of  law.  From  that 
time  the^  stopped  their  sale :  yet,  after  all 
this,  it  is  judgea  necessary  to  bring  Mr.  Eaton 
before  a  jury  for  this  Letter  to  the  Addressers, 
in  order  that  he  may  increase  the  number  of 
persons  now  under  fine  and  imprisonmeot ! 
Good  God !  Is  every  thing  with  the  oameof 
.Thomas  Paine  to  be  libellous  and  cnmioal? 
When  he  tells  you  that  our  country  should 
be  the  world,  and  our  religion  to  do  good,  I 
should  be  glad  to  know  whether  that  and 
other  opinions  of  the  same  kind  are  criminal. 
Gentlemen,  all  this  persecuting  practice  re- 
minds us  of  Cadmus  and  the  serpent.  These 
writings  resemble  the  virulent  teeth  of  that 
serpent,  which  he  would  not  leave  above 
eround,  but  planted  them  beneath  it,  until 
uiey  rose  in  such  a  crop,  as  no  honest  or 
well  meaning  man  can  ever  wish  to  return  in 
this  enlightened  nation. 

But  let  us  look  into  other  passages  of  the 
Letter  to  the  Addressers,  containedin  the  in- 
formation, and  respecting  the  constitution. 
It  is  charged  and  held  out  to  be  a  ^reat  crime, 
that  Mr.  Paine  has  said,  *<  that  it  is  a  eood 
constitution  finr  courtiers,  borough-holaei^ 
and  pensioners.'^-^Why,  if  there  are  sucn 
persons,  and  thev  are  **  the  active  leaders  of 
addresses,"  who  doubts  but  that  it  is  goodfw 
them ;  their  actions  prove  that  they  think  it 
so.  From  borough-holders  (if  any  such  people 
exist)  may  they  not  become  courtiers  ?  And 
from  courtiers,  may  tliey  not  become  pen- 
sioners ?  And  if  so,  what  is  the  state  oi  the 
English  constitution  ?  Is  it  conformable  to  the 
spirit  of  the  constitution^  that  the  representa- 
tion of  the  country  should  have  become  the 
property  of  a  few  individuals  ?  Of  what  na- 
ture is  property  ?  It  is  the  rightful  possessioB 
of  what  I  have  acquired  by  my  industry,  or 
what  is  confirmed  to  me  by  the  laws  of  the 
land.  BiA  where  is  the  law,  either  common 
or  statute,  or  is  it  among  any  of  the  systems 
of  law,  which  though  permitted  amongst  u8» 
seem  as  it  were  to  cross  our  original  joiisp 

Srudence,  that  we  find  a  toleration  for  this 
iaboUcal  species  of  pretended  Bropertyf 
Why,  suppose  a  pUce  without  eitner  house 
or  tree,  should  send  as  many  members  to  par- 
liament as  the  county  of  Middlesex,  is  this  t» 
be  called  a  proper^?  If  you,  an  English 
jury,  can  look  on  such  property  with  mj 
thing  hut  abhorrence ;  if  you  can  ^oiuider  it 
as  a  legal  part  of  the  Ei^lish  ccMistitutioE^ 
your  hearts  do  not  beat  within  your  b<^oms 
after  the  manner  of  your  fothters,  who  did  so 
*  much  for  its  establishment  on  principles  of 
wisdom  and  independence. 

Mr.  Paine  goes  on  to  say,  rather  stronpTt 
<<  that  it  is  a  bad  constitution  ior  ]UDe9«ttD» 
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parts  of  the  nation  out  of  one  hundred."  This 
IS  said,  in  reference  to  the  persons,  who,  as 
lie  says,  find  their  advantage  under  it.  But 
why  may  we  not  speak  of  it  as  we  think  of  it  ? 
why  not  speak  as  freely  of  the  body  politic,  as 
of  the  body^ natural  ?  It  is  my  misfortune,  to 
have  a  very  unhealthy  constitution;  and 
when  I  meet  with  a  man  of  the  same  appear- 
ance with  myself,  1  suppose  he  has  a  very 
bad  constitution  likewise.  In  the  same 
manner,  when  I  find  that  in  all  the  constitu- 
tions of  Europe  there  was  once  that  third 
estate,  which  is  said  to  be  the  splendour  of 
our  legal  government  -;  and  when  I  find  that 
it  is  now  lost  in  them  all  by  means  of  fnxA 
and  corruption,  I  cannot  help  looking  with 
«nxiety  to  our  present  representation.  We 
«re  told,  it  is  the  envy  and  admiration  of  the 
world ;  yet,  in  point  of  fact  that  is  not  true, 
>Bs  we  know  firom  two  recent  examples. 

But,  says  Mr.  Attorney  General,  till  within 
4hese  three  years  the  kingdom  of  France  had 
a  mild  and  benignant  government.  Gentle- 
men, I  do  not  know  whether  the  learned  gen- 
tleman has  ever  travelled  in  that  country ; 
but  of  this  I  am  sure,  that  if  so,  he  is  the  first 
traveller  who  ever  returned  with  such  an  ac- 
count. Are  not  our  books  filled  with  relar- 
tions  of  bastiles  and  of  cruel  imprisonments? 
If  ever  you  resided  in  the  capital  of  this  be- 
nignant government,  what  did  vou  find  but  a 
•motley  appearance  of  filth  and  finery?  and  in 
the  provinces  what  did  you  observe  but  luxury 
and  grandeur  in  the  midst  of  disease  and 
jpoverty  ?  The  griping  hand  of  corrupt  courtiers 
iiad  fastened  upon  every  thing  profitable  or 
valuable,  while  the  cottaee  of  the  peasant 
temained  unthatched,  his  children  ill-clothed 
and  worse  educated,  to  support  the  folly  and 
license  of  the  metropolis.  Is  it  to  be  won- 
dered, if  being  so  treated,  the  people  should 
now  break  forth  in  violence  ana  cruelty? 
But  give  me  leave  to  speak  from  mv  own  ex- 
perience as  to  the  mercantile  and  middle  ranks 
of  life  in  France,  among  which  I  have  known 
xnen  of  as  much  virtue,  and  of  as  pure  princi- 
ples, whether  moral  or  political,  as  ever 
existed  in  this  country  or  any  other. 

I  ask  Mr.  Altomej^  General,  and  I  hope 
for  an  answer  to  this  question.  Has  this 
observation  on  the  English  representation 
never  been  made  liefore  r  I  assert  that  it  has, 
and  in  much  stronger  language,  and  I  hold 
the  proof  in  my  hand,  viz.  the  petition  pre- 
aented  to  the  House  of  Commons,  accepted 
by  the  House  of  Commons,  and  entered  on 
the  Journals  of  the  House  of  Commons.  It 
is  a  petition  received  at  a  time  when  others 
were  r^ected  on  the  subject  of  a  reform  in 
our  pvlianientary  representation.  Permit 
me  to  read  you  two  extracts ;  and  first  it  is 
atated,  "  that  the  petitioners  complain  of  a 
grievance,  detrimental  to  their  interests,  and 
contrary  to  the  soirit  of  the  constitution."    * 

A  grievance,  it  I  understand  the  term  right, 
is  something  bad,  if  not  uncommonly  rad; 
juidwhatifttbegrievaiwe}    Why^^ttetthe 


elective  frimchiseis  so  partialljr  and  unequally 
distributed ;  and  in  so  many  instances  com- 
mitted to  bodies  of  men  of  such  very  limited 
numbers,  that  the  majoritv  of  your  honourable 
House  is  elected  by  less  than  fifteen  thousand 
electors ;  which,  even  if  the  male  adults  in 
the  kingdom  be  estimated  at  so  low  a  num- 
ber as  three  millions,  is  not  more  than  Uie 
two  hundredth  part  of  the  people  to  be  repre* 
sented." 

The  proportion  of  the  nation  represented  is 
but  the  two  hundredth  part  of  the  whole  I 
and  this  is  a  grievance,  entered  as  such  on 
the  Journals,  and  with  the  consent  of  the 
House  of  Commons.  Why,  then,  one  hun* 
dred  and  ninety-nine  out  of  two  hundred  are 
unrepresented,  which  is  a  grievance  in  the 
constitution.  Will  it  be  said  that  this  is  not 
the  same  language  with  that  of  Mr.  Paine  ?  Is 
it  not  a  grievance  ?  Is  it  not  bad  for  one 
hundred  and  ninety-nine  out  of  two  hundred  f 
All  the  difference  consists  in  the  larger 
measure  of  badness  complained  of  by  the  pe- 
titioners ;  since  Mr.  Paine  says,  the  constitu- 
tion is  bad  for  only  ninety-nine  out  of  one 
hundred.  If  so,  is  it  criminal  to  have  writ- 
ten in  this  pamphlet,  what  b  at  least  not  dis- 
countenanced on  the  Journals  of  the  legisla« 
ture  itself? 

Think  not  gentlemen,  that  I  mean  to  speak 
with  slight  or  disrespect  of  that  petition,  or 
of  the  gentlemen  who  signed  it.  In  my  mind 
it  does  them  immortal  honour ;  and  pursuing 
that  line  of  conduct,  as  I  doubt  not  they  will, 
it  will  render  their  names  dear  to  our  latest 
posterity.       *  ' 

Thus  hx,  I  hope  that  the  defendant  is 
rescued  from  some  of  the  charges  in  this  in-^ 
formation.  In  one  of  the  passages  to  which  I 
have  alluded,  it  is  said,  that  the  constitution 
consisting  of  three  separate  systems,  is 
expensive.  What  then !  May  I  not  say  so 
without  any  breach  of  the  truth?  We  are  a 
great  and  commercial  people,  with  great 
establishments,  colonies,  and  foreign  posses- 
sions. It  may  be  good  to  have  there  an  exten- 
sive military  force,  with  an  expense  adequate 
to  those  purposes,  upon  the  supposition  that 
it  is  fiuthfully  applied.  But  it  is  said  by  Mr. 
Paine,  and  here  seems  to  be  the  great  crime 
of  all,  'Hhat  we  have  yet  a  constitution  to 
form ;  and  that  the  means  should  be  bv  a 
convention.''  All  this  we  are  told,  is  highly 
culpable,  if  not  treasonable. 

Gentlemen,  it  is  not  fair  to  prosecute  any 
man  for  words  of  a  doubtfiil  meaning,  and 
nothing  contributes  more  to  injustice  than  a 
mi«representation  of  an  author's  language. — 
Convention  was  not  always  an  odious  term 
amongst  Enfftishmen ;  and,  standing  as  it  does 
in  this  book,  how  do  you  know  but  the 
author  might  mean  exactly  such  a  convention 
astliatof  1688? 

Had  the  information  stated  this  fiurly,  It 
would  have  placed  together  upon  the  record, 
all  that  was  advanced!]^  the  book  on  the  sub- 
ject: we  should  then  have  found  that  the 
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.writer^  80  far  from  wbhing  disorder  and  con^ 
fusion,  has  stated  the  manner  as  well  as  the 
reasons  for  carrying  it  into  execution.  ^'  I 
wish,"  says  the  author,  "  that.  Mr.  Grey, 
since  he  has  embarked  in  the  business,  would 
take  the  whole  of  it  into  consideration.  He 
would  see  tliat  the  only  motion  he  could  con- 
sistently make,  would  be,  tliat  parliament 
should  recommend  a  convention."  What  is 
tins,  but  providing  the  most  peaceable  mode 
for  such  a  measure  ?  Let  it  originate  with 
parliament ;  it  is  possible  they  may  be  will- 
mg  to  abdicate  such  part  of  their  power, 
which  may*  be  good  for  the  people  to  possess: 
they  may  think  it  fitting  to  cut  away  the  dif- 
ferent corruptions  whicn  the  liand  of  time 
has  introduced.  If  you  could  bring  the 
wishes  of  the  people  to  one  point,  they  would 
know  their  own  political  interest  too  well  to 
do  themselves  a  mlischief,  and  you  would 
know  whether  they  meant  to  have  any,  and 
.what  reform.  The  convention  of  France,  of 
whose  acts  we  have  been  told  so  often,  is  no 
where  mentioned  in  the  course  of  the  book ; 
which,  indeed,  was  published  before  any  of 
us  heard  there  was  such  a  thine  in  contem- 
plation. It  is  easy  to  paint  tne  massacres 
which  have  taken  place  m  that  country ;  and 
you  will  hear  of  them  more  than  once,  in  the 
course  of  Mr.  Attorney  General's  reply ;  but 
after  all,  they  are  subjects  of  sorrow,  and  not 
of  exultation ;  for  though  the  people  of  that 
country  are'  now  our  enemies,  they  are  still 
t>ur  fellow  creatures.  If  we  are  to  reason 
from  the  example  of  conventions,  cast  your 
eyes  on  the  other  side  of  the  Atlantic ;  com- 
pare the  effects  among  those  who  resemble  us 
in  laws,  in  manner,  m  language,  in  religion. 
Behold  the  laws  administereaat  a  small  ex- 
pense ;  the  commerce  and  population  of  tlie 
American  continent  increasing,  and  extend- 
ing beyond  what  could  have  been  foreseen  or 
believed;  and  then  determine  whether  the 
argument  is  for  or  against  conventions  in  ! 
matters  of  reform.  As  to  what  is  said  of  our 
having  no  constitution,  take  the  word  con-  , 
3titution  in  the  sense  here  defined,  and 
that  completely  justifies  it.  £ver^  writer 
18  to  be  understood  according  to  his  own 
definitions;  and  the  only  answer  I  shall 
give,  is  the  passage  of  page  17.  ''A  consti- 
tution is  a  thing  antecedent  to  government ; 
it  is  the  act  of  the  people,  creatmg  a  govern- 
rnent,  and  giving  it  powers,  and  definmg  the 
limits  and  exercise  of  the  powers  so  given." 

I  have  but  two  remarks  to  add ; — the  first 
of  this  instrument,  and  this  charge  called  an 
information.  In  form,  it  has  an  omission,  which 
is  somewhat  new — ^I  believe,  intirely.  There 
is  omitted  one  of  the  principle  qualities  of 
.the  charge  of  libel,  I  mean  the  word  '^  false." 
Consider  what  a  difference  that  must  make 
in  the  extent  of  any  charge.  For  will  it  be 
said,  that  there  is  no  difference  between  a 
direct  political  truth,  and  a  direct  political 
falsehood  ?  I  have  not  made  this  an  objection 
in  point  of  law  to  the  court,  because  it  may  be 


80  argued  in  a  future  stage  of  thisproceedingyif 
necessary.  But  it  is  a  question  tor  you  consi- 
dering the  whole  matter  put  in  issue,  whether 
that  word  ^  false  "  ought  or  ought  not  to  have 
been  left  out.  Is  it  true,  that  u^e  addresses 
come  only  from  rotten  borouo;hs,  and  absurd 
corporations?  Is  the  rest  of  the  matter  of 
this  book  true  f  It  must  be  either  true  or 
false  ;  and  it  is  not  charged  to  he  false.  Why 
then,  I  ask,  is  it  fitting,  upon  such  a  charge, 
that  Mr.  Eaton  shall  be  brought  here,  and 
attacked  by  this  formidable  phSaux,  by  such 
a  regiment  of  advocates  as  we  do  not  ofteo 
see,  the  defendant  having  but  two  inexpe- 
rienced men  to  oppose  Sie  most  veteraa 
and  devoted  troops  in  his  majestv's  service. 

It  remains  for  me  only  to  observe,  as  to 
the  intention  of  the  publisher,  which,  if  inno- 
cent, I  care  not  what  you  think  of  the  paxnph* 
let  Upon  this  ground  I  set  my  foot  The 
conversations  held  at  the  lord  mayor's,  and 
the  publication  by  the  defendant,  were  both 
prior  to  any  conviction  of  this  book.  The 
prosecutors  have  attempted  to  prove  the  in- 
tention ;  but  I  say,  thev  have  failed  in  this 
part  of  their  case.  I  shall  leave  the  whole 
upon  this  one  question :  Do  you  oa  kot  be- 
lieve, THAT  WHEN  TUE  DEFENDANT  TOOK 
THIS  BOOK  FftOM  HIS  SHELF  WITH  THE  OHK 
HAND,  AND  RECEIVED  SIXPENCE  FOR  IT  WITE 
THE  OTHEB,  THAT  HE  MALICIOUSLY  AND  MIS- 
CHIEVOUSLY ENTERTAINED  IN  HIS  MIin» 
THOSE  CRIMINAL  MOTIVES,  THOSE  CRtMIITAL 
OBJECTS,  AND  THOSE  CRIMINAL  MEANS  AL- 
LEGED AGAINST  HIM,  AND  ALL  OP  WHICI 
YOU    ARE   BOUND   TO   FIND  BY  YOUR  VERDICT T 

Gentlemen  of  the  jury,  I  have  now  to  sur- 
render the  defendaut  into  your  hands.  Tske 
him  ;  do  what  you  please  with  him ;  but  re- 
collect, that  the  situation  he  stands  in  to-day 
may  become  that  of  yourselves  to-morrow. 
For  you  also  may  be  accused,  and  be  as  little 
guilty  of  the  charge  as  Mr.  Eaton,  while  the 
only  difference  between  you,  may  be  that  of 
your  several  properties ;  tor  he,  unhappily,  is 
not  worth  fifty  pounds  in  all  the  world.  Nay, 
were  it  in  private,  I  should  not  fear  to  ask  you, 
whether  by  reading  aloud,  or  by  lending,  or 
in  some  other  way,  exposing  this  book  you 
have  not  made  yourselves  liable  to  prosecu- 
tion. All  this  might  happen  to  you  without 
any  seditious  or  malicious  motives.  And 
can  you  lay  your  bands  upon  your  hearts, 
and  say,  that  the  defendant  published  with 
those  motives?  Look  well  to  the  chsig^ 
and  see  whether  it  is  proved  to  your  satisno- 
tion,  by  the  evidence  produced,  or  by  that  of 
common  sensc-^Sufier  no  vile  prepossessions 
to  bias  vou,  nor  let  any  eloquent  parts  of 
the  reply  distract  your  judgments.  Be* 
member  that  you  are  to  sacri&e  no  victims 
to  clamour,  or  to  vulgar  reputation:  but  that 
the  eyes  of  your  country  are  upon  you  in  the 
verdict  you  are  presently  to  delivet  RdW 
upohit  calmly,  consider  it  coolly,  as  a  duly 
that  you  owe  to  yourselves  and  to  y^^P^ 
terityi  to  youTiconaBianceii  and  to  your  God. 
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And  if  a  prejudice  shcmld  have  been  in- 
stilled into  you,  that  whenever  liberty  is 
mentioned  property  is  in  danger,  do  not  be 
carried  away  by  it,  but  see  whether  property 
does  not  increase  in  the  same  proportion  with 
liberty.  Look  around,  and  see  whether 
there  ever  was  a  great  and  commercial 
country  where  there  was  nothing  but  slavery ; 
the  grass  grows  in  the  streets  of  Antwerp, 
which  was  once  the  common  mart  for  all  tne 
nations  in  Europe:  but  from  the  moment 
that  liberty  was  crushed  in  that  city,  com- 
merce took  her  flight,  and  its  mercantile 
prosperity  was  no  more.  To  insure  the 
principles  of  public  liberty,  is  to  insure  the 
existence  of  property  in  this  country.  You 
will  therefore  coolly,  but  solemnly,  consider 
on  your  verdict  as  you  value  its  consequen- 
ces to  yourselves  and  to  the  public ;  as  you 
are  true  and  honest  men ;  as  you  arc  freemen 
and  merchants  of  the  city  of  London,  spe- 
cially chosen,  and  sworn  for  that  duty. 

But,  gentlemen,  I  beg  pardon  for  taking  up 
80  much  of  your  t^e.  You  are  now  going 
to  hear,  from  one  of  the  first  men  in  the 
country,  all  that  his  duty  requires  him  to 
urge  in  reply.  You  will  observe  it  accurately : 
ana  as  far  as  it  affects  the  defendant,  as  to 
his  acquittal,  or  his  conviction,  I  sit  down, 
in  the  fullest  persuasion,  that  your  verdict 
will  terminate  in  the  former ;  and  that  you 
will  send  him  home  with  a  joyful  heart  to 
comfort  his  family. 


Reply. 


Mr.  Attorney  General,  Gentlemen  of  the 
Jury; — ^If  I  did  not  think  the  present  case  of 
the  greatest  importance,  I  would  not  trouble 
you  even  with  these  few  words  in  answer  to  a 
speech  which  you  have  heard  delivered  with 
unquestionable  abilities  and  talents,  but 
where  much  has  been  said  entirely  foreign  to 
the  question  before  you,  if  those  few  words 
did  not  appear  to  me  to  be  exceedingly  ma- 
terial. 

Gentlemen,  whether  it  has  arisen  from 
custom,  or  from  what  cause  it  may  have  arisen, 
I  cannot  say,  but  it  has  so  happened  that 
every  question  of  this  kind  is  generally  made 
rather  the  trial  of  the  officers  of  the  crown, 
instead  of  the  defendant,  by  the  imputation 
of  unworthy  motives  to  tliat  officer  of  the 
crown  in  instituting  this  species  of  trial. 

Gentlemen,  my  learned  friend  has  done  me 
the  honour  to  suppose  that  I  have  done  that 
for  which  no  man  in  England  entertains  a 
more  sovereign  contempt  than  myself,  which 
is,  the  makmg  an  eloquent  speech  on  an 
occasion  like  the  present,  since  it  has  always 
appeared  to  me  that  the  duty  of  a  counsel 
for  the  prosecution  consists  in  stating  facts 
fairly  to  the  jury,  and  reasoning  with  candour 
on  those  facts.  I  should  betray  that  impor- 
tant and  sacred  trust  which  has  been  reposed 
in  me,  and  should  no  longer  desire  to  be 
ccmtinued  in  the  discharge  of  the  duties  of 
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that  situation  which  I  unworthily  fill,  if  I  de- 
parted from  those  sacred  principles  which 
actuate  my  conduct  in  this  place,  as  the  ser- 
vant of  the  crown,  prosecuting  a  subject  of 
the  crown,  well  knowing  that  I  am  bound  by 
the  duty  of  my  office  to  do  justice  to  that  sub- 
ject equally  as  much  as  to  the  crown  itselfl 
Gentlemen,  if  I  betray  my  duty  to  that  sub- 
ject, I  betray  my  duty  to  the  crown.  It  is 
the  duty  of  all  to  acquiesce  in  your  verdict; 
and  God  forbid  that  1  should,  standing  here 
in  the  exercise  of  my  duty,  betray  any  wishes 
for  any  other  verdict  than  that  which  will  be 
dictated  by  the  strictest  justice. 

Gentlemen,  I  am  bound  to  do  more  than 
this ;  to  assure  you,  and  through  you  to  a^ 
sure  the  pubUc,  that  I  did  not  bring  this 
charge  before  the  public  till  I  had  duly  con- 
sidered it,  and  the  consequences :  I  must  say 
it,  not  in  vanity,  but  in  gratitude,  and  as  a 
duty  owing  to  the  individual  himself,  whom  I 
here  represent,  that  no  way  can  so  certainly 
insure  his  approbation  as  the  fair  and  just 
exercise  of  my  best  talents. 

Genticmen,  I  wish  you  carefully  to  consider 
the  case  as  proved  to  you,  and  to  determine, 
without  prejudice.  Far  be  it  from  me  to  urge 
you  to  deliver  a  verdict  against  the  defendant, 
if  the  case  is  not  proved  to  you ;  if  the  case  be 
not  a  case  of  guilt,  I  doubt  not  but  he  will 
meet  with  an  acquittal;  if  it  be  a  case  of 
guilt,  it  is  ray  duty  to  ask  a  jury  of  the  coun- 
try for  their  verdict.  When  this  genUeman, 
sitting  by  me,  informs  you,  that  by  your  ver- 
dict the  defendant  may  be  subjected  to  fine 
and  to  imprisonment ;  and  that  he  has  a  wife 
and  several  children  dependant  on  his  labours; 
God  forbid  that  I  should  have  a  temper  so 
discordant  with  the  lenity  of  those  laws  under 
which  I  live,  but  to  wish  that  you,  acting 
under  that  consideration,  will  yourselves  be 
satisfied  as  to  your  verdict,  as  humane  men, 
and  as  conscientious  men,  but  above  aU,  as 
jury  men,  under  the  oath  you  have  taken. 
No  man  more  warmly  wishes  than  I  do  that 
you  should  consider  the  consequences  of  your 
verdict  carefully  and  deliberately,  and  form 
your  decision  wiUi  impartiality. 

Gentiemen,  I  will  now  only  trouble  you 
with  a  single  word  with  respect  to  those  asso.- 
ciations  in  the  country,  to  which  ihy  learned 
friend  alluded.  Genticmen,  I  do  not  stand 
here  to-day,  to  discuss  before  you,  whether 
they  were  right,  or  whether  those  are  in  the 
right  who  liave  chosen  to  call  them  an  tm- 
perium  in  imperio.  My  learned  friend  has 
said  that,  in  which  I  perfectly  agree  with  him, 
which  is,  that  this  business  was  commenced 
by  the  late  attorney-general, — a  gentleman, 
who,  in  the  discreet  discharge  of  his  duty, 
never  can  be  exceeded  by  any  successor. 

Of  that  gentieman  I  will  say,  that  had  he 
been  called  upon  to  protect  Mr.  Paine,  if  Mr. 
Paine  could  have  satisfied  him  that  it  was  a 
case  which  admitted  of  a  defence,  no  map 
Uving  would  have  given  him  a  more  \nlling 
ear:   gentlemen^   you  all  know   that  the 
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scrsons  conducting  these  prosecutions  are 
teund  to  carry  them  on  in  discharge  of  the 
duties  of  their  office,  and  that  for  the  public 
good;  and  men  are  placed  in  these  situations 
with  a  view  to  make  themselves  useful  to  the 
country.  But  you  have  .had  in  proof  that, 
which  I  believe  when  it  once  comes  to  be 
Hilly  considered,  will  not  allow  of  any  extenua- 
tion ;  for  what  did  Mr.  Paine  do  ?  He  came 
into  this  country,  for  the  express  purpose  of 
publishing  such  a  work  as  never  was  pub- 
lished here  before.  A  jury  was  asked,  whe- 
ther that  book  was  a  fair,  reasonable,  honest 
discussion,  stating  the  facts  as  thejr  are,  and 
reasoning  upon  it  nonesUv.  This  jury  gave 
their  determination  in  tnis  place,  that  that 
publication  was  a  libel ;  be  directly  goes  and 
publishes  this  bcxik,  which  is  now  before  you, 
and  in  it  he  libels  the  attorney-general,  and 
disclaims  all  reference  to  a  Jury.  Is  the  de- 
fendant then,  who  publishes  such  a  book,  and 
under  such  circumstances,  a  person,  who  can 
have  any  very  great  claims  to  mdulgence  ? 

Gentlemen,  this  is  not  all ;  for  my  learned 
friend  introduces  to  me  a  principle,  which  I 
confess,  as  far  as  relates  to  mv  observation,  is 
perfectly  new ;  he  states  it  tiius,  that  a  book 
is  not  to  be  considered  as  libellous,  when  it 
comes  out  of  the  hands  of  the  publisher, 
until  it  has  been  proved  so  by  a  jury.  Here 
is  such  a  receipt  for  disobedience  to  the  law 
of  the  land,  that  for  my  own  part,  I  do  not,  on 
this  principle,  see  what  could  operate  to  the 
conviction  of  the  author  or  publisher  of  any 
publication  whatsoever.  Much  has  been  said 
about  the  petition  of  the  society  of  the  Friends 
'  of  the  Peo{>le,  in  the  endeavour  to  palliate 
the  expressions  employed  in  this  pamphlet 
Buty  gentlemen,  having  the  honour  to  be  a 
member  of  the  House  of  Commons,  I  will 
mention  to  you  the  difference  between  that 

I  petition  presented  to  that  House,  and  this  pub- 
ication.  In  that  petition,  certain  grievances 
were  stated  indeed,  but  that  in  the  most  re- 
spectful manner.  I  prav  God,  that  there 
never  may  come  a  time  when  the  subjects  of 
this  country  may  not  state  to  the  legislature 
of  the  country  what  they  conceive  to  be 
grievances,  whether  they  really  are  grievances 
or  not ;  but  this  is  a  pubfication  that  does 
not  state  them  in  a  respectful  manner,  but  is 
a  direct  attack  on  the  magistracy  and  legisla^ 
ture  of  the  country ;  and  really  this  book  was 
such,  that  my  learned  friend  was  put  to  a 
stretch  on  the  occasion  *.  he  was  obliged  to 
have  recourse  to  the  convention  of  1688,  to 
excuse  the  proposal  of  a  convention  made  by 
this  author;  but  where  is  the  similarity?  I 
confess  I  can  discover  none.  This  autiior^  in 
fact,  states  that  if  the  people  possess  not 
those  things,  they  are  not  to  look  to  the  legis- 
lature for  the  remedy.  And  now  I  am  to  re- 
peat what  ray  learned  friend  said;  and  he  is 
counsel  for  the  publisher  of  a  book  which 
vilifies  the  whole  of  the  revolution ;  I  tell 
YOU,  that  every  one  has  a  right  to  personal 
liberty  and  personal  security ;  and  thiat  every 


I  one  has  a  right  to  that  property,  whichlabour 

'  and  industry  have^  procured  him.  .We  can 

here  enjoy,  and  leave  to  our  children  that  pro- 

Serty,  which,  under  the  blessing  of  Provi- 
ence,  we  have  been  able  to  obtain  That 
has  been  declared,  over  and  over  a^o,  to 
be  the  indisputable  and  indubitable  right  of 
the  subjects  of  this  country. 

My  learned  friend  speaks  of  the  oppressions 

of  the  old  government  of  France,    t  say,  that 

compared  with  the  present  existing  govero- 

'  ment  of  France  (if  it  may  be  called  a  govern- 

;  ment)  it  was  mild;    but  when  you  talk  of 

bastiles,  will  my  learned  friend  count  with  me 

;  bastile  for  bastile ;  if  he  will,  he  will  soon  be 

counted  out  of  court.    Gentlemen,  no  man 

'  can  dispute  it,  that  more  of  real  liberty,  and 

of  solid  public  happiness,  has  in  fact  been  eo- 

\  joyed,  for  a  longer  period  of  time,  in  this  than 

■  in  any  other  country  under  heaven. — ^Now,  if 

:  ^u  look  back  to  the  fifteenth  page  of  this 

'  book,  you  will  perceive  that  this  author  has 

wickedly  and  blasphemously  employed,  from 

the  Holy    Scriptures,    that    passage   which 

'  contains,  I  believe,  the  expostulation  of  the 

Almighty  with  the  Jews,  when  they  wanted  a 

king.    I  believe,  with  this  author,  that  if  a 

thing  is  sood,  it  will  not  suffer  by  investiga* 

tion  and  discussion ;  stating  it  properly,  meao- 

ine  to  do  all  the  mischief  which  the  work  is 

calculated  to  do  ;  but  my  learned  friend  says^ 

that  an  act  is  never  criminal  till  it  is  proved 

so.    Therefore  the  question  before  you  is,  is 

the  work  criminal  ?  Is  this  publication  crimi* 

nal  or  not  ? 

Gentiemen,  I  am  not  ashamed  to  state,  in 
the  face  of  this  court,  and  in  the  ftce  of  the 
country  at  large,  that  there  is  not  a  questioa 
relating  to  the  boroughs  of  this  country,  that 
can  come  with  propriety  into  the  question 
which  now  waits  your  determination.  And 
as  to  those,  who  talk  of  restoring  to  the  con- 
stitution that  purity  which  never  existed,  it 
should  be  considered,  that  this  is  a  subject 
upon  which  a  man  may  reason  speciously; 
but  upon  which  he  may  speculate  rather  in* 
accurately.  When  that  petition  was  pre- 
sented to  the  House  of  Commons,  the  posi- 
tions it  contained  deserved  a  great  deal  of  atr 
tention ;  and  I  hope  they  received  that  atten- 
tion from  me,  and  that  I  acted  conscientiously 
in  the  discharge  of  my  duty. 

Gentlemen,  I  said  that  this  publication  is 
not  treason,  but  it  certainly  approaches  as 
near  to  treason  as  could  be,  although  I  belieTe 
the  author  thought  that  it  was  treason.  I  am 
asked,  why  the  defendant  is  not  indicted  for 
treason.  I  answer,  for  this  plain  reason,  his 
offence  does  not  quite  amount  to  treason. 

Gentiemen^  I  have  a  right  to  assert,  that 
the  first  men  in  the  country,  as  well  as  well- 
informed  foreigners,  have  all  looked  to  the 
government  of  this  country  as  the  best  coa- 
stitution  that  ever  was  established.  Why, 
eentlemen,  look  to  the  passage  which  has 
been  read  to  you :  **  It  is  a  go<xl  constitulj^ 
for  courtiers^  placemen;  pensioners,  bocough* 
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headers,  and  the  leaders  of  parties ;  and  these 
tare  the  men  that  have  been  the  active  leaders 
of  addresses.  But  it  is  a  bad  constitution  for 
at  least  ninety-nine  parts  of  the  nation  out  of 
one  hundred;  and  this  tmth  is  every  day 
making  its  way."  Now^  in  thds  addressing 
those  who  are  not  capable  of  comparing  go- 
vernment with  government,  and  forming  a 
proper  judgment,  consider  the  pernicious  con- 
sequences that  may  arise.  When  the  aflairs 
of  a  neighbouring  nation  were  referred  to,  it 
would  have  been  fair  to  have  observed,  that 
this  author  has  not  told  his  readers  of  the  ad- 
vantages which  had  accrued  to  this  coimtry 
ever  since  the  establishment  of  monarchy  in 
its  true  principles,  at  the  time  of  the  Re?oIn- 
tion;  stating  the  subject  rationally,  dis- 
cretely, and  deliberately. 

Gentlemen,  my  learned  friend  talks  a  great 
deal  about  America ;  and  here  I  must  observe, 
Mr.  Paine,-  a  subject  of  America,  ehose  to 
prefer  the  government  of  that  country ;  if  he 
chose  to  prefer  it  to  that  of  Great  Britain,  on 
account  of  the  greater  expense  of  that  of  Greal 
Britain,  which  in  truth  had  paid  for  the  go- 
vernment of  America,  would  it  not  have  been 
fair  to  halve  stated  that  fairly  ?  It  is  one  thing 
to  establrsh  principles,  by  whkh  the  govern-" 
raent  of  a  country  may  be  accelerated^  and 
another  thing  to  excite  uneasiness  in  a  coun- 
try, by  the  means  of  saying  what  he  knows 
not  to  be  true.  Should  he  not  have  told  his 
readers,  that  in  a  country,  like  America, 
where  both  the  country  and  population  differ 
from  that  of  this  country,  it  is  impossible  to 
m,y  that  the  same  system  should  hold  good, 
with  respect  to  the  government  of  the  two 
countries. 

GentlemeA,  the  ntfsA  passa^  in  the  book 
is^  **  ft  has  ever  been  the  craft  of  courtiers, 
for  the  purpose  of  keeping  up  an  expensive 
and  enormotfs  civil  list,  and  a  nnmber  of  an- 
tiquated places  and  offices,  at  the  public  ex- 
pense, to  be  continually  hanging  Ensland 
upon  some  individual  or  other,  called  a  king, 
though  the  man  might  not  have  capacity 
enough  for  a  parish  constable."  Gentlemen, 
a  man  who  wishes  for  hereditary  succession, 
ought  not  so  to  express  himself.  Gentlemen, 
what  does  he  say  ?  he  says, — **  an  individual, 
called  a  king,  though  the  man  might  not  have 
capacity  to  be  a  parish  constable.''  Gentle- 
men, am  I  talking  to  Englishmen  or  am  I 
XK>t  ?  '  If  there  is  a  parish  constable  here,  I 
may  tell  him  his  duty  is  to  protect  the  Hbertv 
of  the  subject;  and  while  he  does  bo,  he  will 
liave  the  protection  of  the  great  magistrate, 
whose  representative  in  some  respect  he  is. 
If  I  had  treated  the  constable  in  this  way,  1 
should  liave  dero^ted  from  that  manly  and 
proper  conduct  which  is  due  to  every  public 
officer  in  every  public  capacity. 

Gentlemen,  he  next  says,  "  the  folly  of 
these  men,  and  the  absivdity  is  appearing 
more  and  more  every  day;  and  stiU  those 
men  continue  to  act,  as  if  no  alteration  in  the 
pi^lic  opinion  had  taken  place;  they  hear 
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each  other's  nonsense,  and  suppose  the  whole 
nation  talks  the  same  gibberish;  let  such 
men  cry  up  the  House  of  Orange  or  th# 
House  of  Bnmswick,  if  they  please.*'  Now, 
would  it  not  have  been  decent  in  this  author" 
to  have  stated  to  you  what  the  pretensions  of 
these  Houses  were  ? 

Gentlemen  of  the  Jury^  look  at  that  part  of 
the  pamphlet  which  recommends  the  conven- 
tion. **  I  wish,''  says  the  author,-  "  that  Mr. 
Grey,  since  he  has  embarked  in  the  business, 
would  take  the  Whole  of  it  into  confsi deration v 
He  would  see  that  the  only  motion  he  cpuld-- 
consistently  make,  wouid  be,  that  parliament 
should  recommend  a  convention.*'  I  know  I 
live  in  a  country,  that  asserts,  by  an  act  of 
parliament,  that  the  King,  Lords,  and  Com* 
moos,  constitute  the  government  of  the  coun- 
try. Why,  gentlemen,  will  it  not  require  a' 
great  deal  of  discussion  to  determine,  whe-f 
tnery  in  the  way  that  gentleman  states  it,  it* 
is  not  high  treason } 

Gentlemen,  I  am  not  stating  this,  to  pressr 
against  this  defendant.  God  forbid !  but  I' 
mean  to  justify,  at  least,  the  propriety  of  op-^* 
posing  those  who  adopt  this  specieis  of  con- 
duct. It  rests  with  you,  gentlemen,  to  deter- 
rame,  whether  you  well  aliow  works  of  this' 
kind  to  be  circulated.  Observe  how  artfully 
he  requests  a  very  respectable  gentleman,  ar 
member  of  the  House  of  Commons,  I  meatf 
Mr.  Grey;  and  he  puts  his  name  in  italiaf 
too.  I  state  it  before  you,  and  the  public,- 
that  this  is  a  high  crime  in  this  country s> 
the  work  is  now  before  you,  in  which  the 
constitution  of  the  country  is  calumniated/ 
and  not  only  the  offices,'  but  all  the  magis-* 
trates  of  the  county. 

Now,  gentlemen,'  with  respect  to  the  prQ-» 
priety  of  the  prosecution,  as  against  the  pre-^ 
sent  defendant,  I  have  said  elsewhere,  that  in 
my  opinion,  it  may  be  more  proper  that  the^ 
publisher  of  the  work  should  be  prosecuted 
than  the  author;  on  this  plain  principle, 
that  the  man  who  mixes  tne  poison,*  and 
docs  not  distribute  it,-  is  iesB  gurity  than  he 
who  lends  his  hand  to  the  distribution  of  it. 
Gentlemen,  the  licentiousness  of  the  press 
needs  to  be  restrained ;  for  when  the  author 
of  the  Second  Part  of  the  Rights  of  Man  was 
prosecuted,  the  booksellers  thought  it  proper 
and  safe  to  re-publisJii  it ;  and  that  it  was  suf- 
ficient to  leave  out  some  offensive  parts, 
noarked  in  the  information,  and  substitute 
others,  equally  offensive  in  the  voonr 4if  thenif 
and  to  say,  that  let  the  nature  of  the  work  be 
what  it  will,  the  smalli!iess  of  the  gain  is  to 
be  an  excose  fov  its  publication,  because,  if  a 
man,  knowing  the  actual  mischief  resulting 
from*  the  publication  of  these  books,  chooses, 
for  two-pence^  to  run  the  nek  of  publishing  a 
work,  the  pij^rport  of  which  is  to  make  wives 
and  children  detested  of  husbands  and  ^ather», 
-'-^nd  is  he  not  to  be  brought  to  justice,  because 
he  happens  to  have  a  wife  and  children?  I 
know  what  you  woQld  have  said  to  the  officet 
of  the  crown;  if  he  had  negligently  permitted 
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the  continuance  of  such  publications  t  I  know 
you  would  have  said,  that  if  a  guillotine  was 
to  be  found  in  this  country,  his  head  ought  to 
be  the  first  that  should  be  severed.  Gentle- 
men, the  defendant  published  this  book, 
whidi,  by  its  title,  imported  either  a  decent  or 
indecent  account  of  tnc  conduct  of  the  first 
magistrate  of  the  country ;  the  title  of  the 
very  same  book  staring  him  in  the  face,  and 
telhng  him  it  was  written  by  Mr.  Paine,  who 
YfM  at  the  same  time  under  a  prosecution  for 
a  libel  on  the  government  of  this  kingdom. 

Gentlemen,  you  must  perceive  that  if  this 
can  be  the  course,  the  thing  is  easily  done ; 
and  though  a  magistrate  of  wis  city  »-*- who  I 
am  sure  would  say  I  acted  very  basely  by 
him,  if  I  ventured  to  flatter  him,-^hc  being  to 
execute  his  duty  as  a  magistrate,  what  does 
be  do?  He  is  informed,  that  the  defendant 
'Vended  these  seditious  publications :  this  in- 
formation came  bv  an  anonymous  hand,  I 
firant;  and  what  does  he  do  ?  Why,  he  sent 
K>r  the  defendant,  and  told  him,  he  must  not 
publish  the  work  in  question;  but  he,  the 
defendant,  neglecting  this  admonition,  about 
a  fortnight  afterwards  this  person,  the  witness 
in  the  cause,  purchased  the  book;  for  you 
sever  can  have  a  conviction  without  buying  a 
Ibook.  He  used  some  art; — why,  certainly, 
aome  art  is  generally  employed  in  these  cases. 
Gentlemen,  have  you  a  doubt  that  this  de- 
fendant had  been  persuaded,  by  somebody  or 
other,  to  dispose  of  his  stock  aner  this  admo-- 
Bition  of  the  lord  mayor  ? 

Gentlemen  of  the  Jury,  God  Almighty  fbr- 
bidj  that  I  should  press  this  matter  a^nst 
the  defendant  farther  than  sound  justice  and 
equity  should  require;  I  know  the  constitu- 
tion of  this  countrv,  and  all  Uiat  is  dear  to  all 
«f  us  depends  on  the  firmness,  integrity,  and 
honesty,  with  which  juries  will  decide  on  the 
nature  of  the  conduct  of  persons  charged  with 
offences. 

Gentlemen,  with  reganl  to  myself,  I  have 
only  to  say,  that  I  know  I  want  pardon  for  my 
ewn  errors  and  inaccuracies,  as  well  in  this  as 
in  all  my  public  transactions :  and  if,  when 
you  consider  the  benign  principle  of  the  laws 
•f  England,  which  have  been  so  viUfied  in  this 
publication ;  if  you  feel  it  is  your  duty  to  ac- 

2uit  the  defendant,  you  will  discharge  that 
uty ;  on  the  other  hand,  you  will  recollect 
^hat  these  principles  tend  to  the  deprivation 
to  yourselves  and  your  families,  of  both 
liberty  and  property. 

SUMUIKO   VP. 

Lord  Kenyan, — Gentlemen  of  the  jury ; 
this  cause  has  consumed  a  considerable  por- 
tion of  your  time,  and  I  shall  keep  mv  word 
with  you  when  I  tell  you  I  will  not  ada  many 
minutes  to  that  time.  I  have  several  weigh^ 
reasons  for  so  doin^.  In  the  first  place^  this 
is  not  the  only  busmess  of  this  day,  it  is  the 
last  day  in  which  justice  can  be  administered 
by  me  in  this  place,  and  those  civil  causes  of 
your  fellotr  citizens  that  are  not  heard  to  day^ 
muftt  stand  over  to  a  future  period. 


There  is  another  w^ghtier  reason  than 
this,  that  this  prosecution,  which  depends 
upon  a  few  short  facts,  does  not  appear  to  me 
to  want  a  great  deal  of  detail  of  arguoicut  or 
a  great  d^  of  artificial  reasoning  either  to 
substantiate  the  guilt  or  to  substantiate  the 
innocence  of  the  partv  before  you.  The 
cause  is  either  plain  to  be  decided  upon  very 
short  topics,  or  I  confess  I  know  nothing  of 
the  cause. 

If  I  were  master  of  eloquence  I  would  not 
make  the  decision  of  this  cause  a  stage  upon 
which  I  would  display  that  eloquence.  Those 
things  which  are  very  proper  for  advocates  \o 
do,  become  very  improper  for  the  judge,  who 
has  nothing  to  do,  but  to  state  to  the  jury  the 
short  grounds  upon  which  the  cause  ought  to 
proceed. 

I  shall  not  travel  into  the  affairs  of  France 
and  America,  or  any  of  the  various  topics 
that  have,  at  considerable  length,  undoubtedly 
not  improperly,  been  talked  about  this  day; 
but  I  shdl  make  one  or  two  observations 
not  exactly  to  the  point  of  this  cause. 

I  dare  say  it  was  not  intended,  but  it  did 
rather  appear  that  the  chief  magistrate  of  this 
city  was  a  little  sneered  at  for  what  he  has 
done.  He  was  called  to  the  office  by  the 
unanimous  voices  of  the  citizens,  the  situation 
he  holds  is  the  first  officer  of  the  first  city  m 
the  world  in  point  of  commerce  and  riches 
and  every  thiu^  that  can  constitute  the  nia^^ 
nificence  of  a  city.  He  is  not  a  judicial  ofli- 
cer  it  is  said.  He  is  a  judicial  officer, 
and  a  municipal  officer  too,  and  from  these 
combined  characters  there  arc  duties  incum- 
bent upon  him,  which  by  all  the  ties  that  can 
bind  a  man  to  the  discharge  of  duty,  he  is 
bound  to  discharge.  It  stands  at  the  head  of 
his  duties,  next  after  protecting  the  rcligioo 
which  binds  us  to  GckI,  to  govern  that  civil 
policy  which  binds  government  toaetber, 
and  prevents  us  from  being  in  a  state  oTanar* 
chy  and  confusion.  What  could  he  do  other 
than  he  has  done  ?  He  would  have  retired 
from  his  sUtion,  if,  intelligence  being  given 
him,  he  had  not  used  all  due  diligence  to  see 
whether  crimes  had  been  committed,  and  to 
be  accessary  as  far  as  he  could  to  the  support 
of  government,  and  the  detection  of  those 
crimes,  and  putting  them  in  tlie  way  of  ^ 
secution,  ana  of  being  brought  finally  when 
this  person  is  brought, — before  a  jury. 

Therefore,  I  would  state  that;  making w 
farther  remarks  upon  it,  because  every  mtA 
living  who  has  adverted  to  his  situation,  hsj 
long  ago  not  only  acquitted  him,  but  approved 
of  his  conduct. 

Something  too  has  been  siud  respecting  the 
nature  of  this  prosecution,  that  it  oujjit  not 
to  have  been  commenced,  because  this  ma 
had  been  guilty  of  the  oflfence  in  cominon 
with  thousands  of  his  fellow  countiymen.— 
Are  all  the  thousand  to  be  prosecuted,  orv 
iniquity  to  go  unpunished  ?  .       . 

I  have  heard  that  it  was  the  perfectioo  « 
the  adminisiraUon  of  criminil  jatee  to  ttft 
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care  that  the  punishment  should  come  to  fevtr 
and  the  example  to  many;  and  surely  there  is 
BO  blame  to  be  imputed  to  the  executive  go- 
vernment, when  the  offence  was  so  dissemi- 
ilatedy  that  a  few,  or  that  one  only,  for  we 
treat  of  only  one  to  day, — that  the  punish* 
ment  bein^  inflicted  upon  one  person,  the 
example  might  come  to  many. 

Gentlemen,  the  book  is  before  you ;  if  you 
think  it  necessary  to  look  through  the 
whole  before  you  give  your  verdict,  that  you 
will  certainly  do,  because  upon  the  whole 
contents  of  the  book  your  judgement  upon 
criminality  or  innocence  is  to  be  formed.  If 
Che  parts  which  have  been  extracted  from  it 
have  been  unfairly  garbled,  and  taking  the 
whole  context  toeether,  that  does  not  belong 
to  them  which  the  information  states,  take 
the  context,  and  if  the  context  compels  yon  to 
.acquit  the  aefendant,  you  must  acquit  him. 

That  it  was  purchased  from  the  person  who 
is  now  the  defendant  iu  this  cause  has  been 
proved  and  is  not  controverted.  But  you  are 
askedj  and  very  properly  asked,  not  to  con- 
vict him  unless  he  had  an  intention  to  offend. 
— To  enter  into  the  hearts  of  men  belongs  to 
him  who  can  explore  the  human  heii^  it 
'belongs  tor  human  judicatures  to  judge  of  the 
intention  by  the  overt  act  of  the  person ;  and 
therefore  if  in  all  cases  positive  proof  must  be 
brought  of  evil  intention,  it  would  be  pro- 
.claiming  impunity  for  all  offences  where  the 
intenUon  goes  to  constitute  the  offence,  which 
is  almost  all  criminal  cases  whatever.  It  may 
occur  to  a  man  that  death  is  a  consummation 
devoutly  to  be  wished  for,  and  he  may  think 
it  a  laudable  act  to  put  an  end  to  the  lives  of 
as  many  people  as  he  can,  because  it  is  that 
consummation;  and  if  a  man  indicted  for 
murder  were  to  tell  you  by  his  advocate,  that 
this  act  was  done  from  the  purest  intentions 
in  the  world  to  take  the  object  out  of  the 
miseries  of  this  world,  and  you  were  called 
upon  not  to  convict  unless  you  had  positive 
evidence  of  the  badness  of  the  intention,  I 
know  not  how  crimes  are  to  be  punished. 

In  this  case  and  in  all  others,  we  must 
refer  to  the  act  the  party  has  done  and 
ascribe  that  to  the  intention  of  doing  eood, 
of  doing  evil,  or  of  doing  neither  good  nor 
evil,  to  which  of  those  motives  it  ought  to  be 
ascribed.  You  will,  under  the  solemn  obliga- 
tion you  have  been  so  often  reminded  of, 
answer  that  question  and  want  no  advice 
from  me. 

The  cause  is  all  in  your  {>ower,  and  in  a 
power  which  does  not  take  its  rise  from  the 
act  of  parliament,  but  which  arose  from  prin- 
ciples interwoven  with  our  constitution,  which 
juries  before  have  exercised  beyond  all  doubt. 

If  you  think  the  defendant  is  guilty  of  pub- 
lishing that  which  trenches  upon  the  ^ovem- 
snent  of  the  country,  he  will  then  be  hable  to 
punishment:  on  the  other  hand,  if  the  man 
18  innocent,  he  has  a  right  to  be  acquitted  by 
jour  verdict. 


The  Jury  withdrew  two  hours  and  twenty 
minutes,  and  retnrued  a  verdict.  Guilty  of 
Publishing. 

Lord  Kenyon,  The  verdict  should  be 
Guilty,  or  Not  Guilty. 

Juryman,  We  have  considered  the  case, 
my  lord,  maturely,  and  thb  is  the  only  vfeiv 
dict  we  can  give. 

Lord  Kenyan.  I  have  no  right  to  ask  wlukt 
are  your  doubts,  gentlemen.  If  you  have  no 
doubts  to  state  to  me,  I  caa  have  nothing  to 
say  to  you  voluntarily. 

Juryman.  We  have  canvassed  the  point  as 
well  as  we  could:  we  can  find  no  other 
verdict 

Lord  Kenyan,  I  do  not  know  the  meaning 
of  the  words  "  Guilty  of  Publishing.^' — I  don't 
know  in  what  that  guilt  consists.  You  ar^ 
bound  to  try  the  issue ;  you  are  sworn  to  try  it. 
•—The  country  will  expect  a  verdict  from  vou. 

The  Jury  withdrew  again,  and  in  about 
forty  minutes  returned  with  a  verdict  of 
Guilty  op  Publish tkg  that  Book. 

Lord  Kenyan.  Gentlemen,  you  should  give 
some  verdict — but  if  you  persist,  I  must  re- 
cord it  as  it  is. 

Juryjnan.  We  have  very  maturely  consi- 
dered the  case,  my  lord,  since  we  went  out  of 
court ;  we  cannot  give  any  other  verdict.  '     * 

The  verdict  was  then  recorded,  Guilty  op 
Publishing  the  Pamphlet  in  questiov. 


Of  the  proceedings  which  took  place  in 
consequence  of  the  verdicts  given  in  this  and 
the  preceding  case,  I  have  not  discovered  Qny 
printed  account — For  the  communication  of 
the  following  particulars,  I  am  indebted  to 
that  distinguished  member  of  the  profession, 
Mr.  Gumey,  who  was,  on  both  occasions,  of 
counsel  for  the  defendant. 

In  the  beginning  of  Michaelmas  Term, 
1793,  the  attorney-general  (now  lord  chan- 
cellor Eldon)  moved  the  court  of  King's- bench 
for  a  rule  to  show  cause  why  the  verdict  in 
this  case  should  not  be  entered  up  according 
to  its  legal  import* :  a  rule  to  show  cause  was 
granted,  and  the  counsel  for  the  defendant 
were  instructed  to  show  cause ;  but  the  ai^o- 
ment  did  not  take  place,  nor  was  the  case 
publicly  mentioned.  The  reason  assigned  for 
Its  not  being  brought  (m  was  the  pendency  of 
the  case  which  had  been  reserved  at  the  Old 
Bailey  for  the  opinion  of  the  twelve  judges, 
and  It  was  thougnt  fit,  that  that  should  be 
ar^ed  first  As  the  defendant  was  out  on 
bail,  in  that  case,  he  never  applied  to  have  it 
argued ;  the  crown  did  not  apply,  and  it  was 
not  arsued  or  decided.  The  case  in  the 
King's-oench  has  never  been  mentioned 
since. 


•  The  same  motion  that  was  made  in  the 
case  of  Wood&U:  ante,  vol.  xx.  p.  90S* 


823] 


33  GEORGE  lil.        Proceedings  against  fVm.  IVinierMham         [8S4 


579.  Proceedings  on  the  Triigtl  of  an  Indictment  againsjt  WuuAm 
W1NTER30THAM,*  for  Seditious  Words  uttered  in  a  Sermon^ 
preached  on  November  5th,  1790;  tried  at  Exeter,  be- 
fore the  Hon.  Sir  Richard  Perryn,  one  of  the  Barons  of  his 

•  

Majesty's  Court  of  Exchequ^sr,  and  a  3piect^  ^u^y,  op  July 
25th  :  33  George  JII.  A,  D.  J79?.f 


GounHlfor  the  Cromn — Mr.  Serjeant  Rooke, 
in  1793,  one  of  the  Justices  C.  B. ;  Mr.  Ser- 
jeant Lawrence,  afterwards  successively  one 
of  the  Justices  C.  B.,  B  R.,  and  C.  B. ;  Mr. 
Morris,  Mr.  Fanshawe,  Mr.  Clapp. 

SoIicUitrs — M.essrf.  Elfoxd  an^  Foot,.of  Ply- 
aiouth  Dock. 

Countel  far  the  Defendant — Mr.  Gibbs,  in 
18t3,  Lord  Chief  Baron  of  the  Exchequer,  in 
tSK  Ch.  Just.  C.  B. ;  Mr.  East;  Mr.  Dam- 
pier,  a£tei  w^rds  one  of  the  Justices  B.  R. 

SolicUm'- -Mr.  John  Saunders^  of  Plymouth. 

Jury. 

\ViUiam  Tucker,  of  Kilmington^  Devon,  F. 
■    Richard  Kingdon,  of  Holswbrthy,  ditto. 

Richard  Hawkins,  of  Dodbrook,  ditto. 

Charles  llayne,  of  Blackawton,  ditto. 

Samuel  Walkey,  of  East  Budleigh,  ditto. 
"■    Thos  CummiAgv,  of  Bishops  Tdgnton,  do. 

Charles  Row,  ol*  Siiferton,  ditto. 

J.  Ing.  Fortescue,  of  Buckland  Filleigh,  do. 

Walker  Palk,  of  Mattery,  ditto. 

Wm.  Ponsford,  of  Drcw^-Teignton,do.  esqrs. 

TAL£SME^^ 

Wm.  Hallet,  clothier,  of  Thomcombe,  ditto. 
Richard  Ware,  of  Northawton,  ditto. 

Mr.  CUpp.  i  HIS  is  a  prosecution  against 
the  defendant  Wm.  Winterbotham,  for  that 
he  maliciously  and  fieditiously  intending  to 
jdisqwet,  molest  and  disturb  the  peace  and 
common  tranquillity  of  our  lord  the  king,  and 
t>f  this  kingdom,  and  to  traduce  and  vilify  the 
happy  constitution  and  zavernment  of  this 
kingdom,  and  to  bring  the  king  and  his  go- 
:vemment  into  hatred  and  contempt,  and  to 
excite  the  subjects  of  the  king  to  sedition 
Against  his  government,  on  the  5th  day  of 
November  last,  did  preach,  speak,  and  pub- 
lish the  following  words,  to  wit: 

In  the  first  Cotinf— of  and  concernine  the 
xerolution  i^  the  government  of  this  King- 
•4om,  in  the  year  of  our  Lord  1688,  and  the 
iaWs  of  this  kmgdom  then  made,  these  sedi- 
tious words  foUowing : — 

**  The  laws*'  (meaning  the  laws  of  this 
.kingdom)  '*  made  at  that  time*'  (meaning  the 
time  of  the  Revolution)   ^  have  been  since 

.  P  Published  by  the  defendant. 
j;  See  the  oezt  Case, 


abused  and  brought  into  disuse  $  and  it  par- 
ticularly behoves  me  to  speak  of  the  present 
times,"— (meaning  thereby  that  the  said  laws 
were  in  the  present  times  abused  and  brought 
into  disuse  by  his  said  majesty's  govern- 
ment). 

In  the  teeond  Count — of  and  concerning  a 
supposed  revolution  in  the  government  of 
France,  whereby  the  ancient  monarchical  go- 
vernment of  the  coimti^'  was  supposed  to  be 
subverted,  and  a  repubhcan  government  esta- 
blished in  its  place:  and  of  and  concerning 
the  government  of  this  kingdom ;  these  sedi- 
tious words  following  :— 

^  r*  (meaning  tne  said  Wm.  Winterbo- 
tham) ^  highly  approve  of  the  revolution  in 
France"  (meaning  the  said  revolution  in  the 
government  of  France),  "  and  I"  (meaning 
the  said  Wm.  Winterbotham)  ^  do  not  doubt 
Iwut  that  it  has  opened  the  eyes  of  the  people 
of  England,"  (meaning  that  the  people  of 
England  saw  there  was  a  necessity  for  a 
similar  revolution  in  the  government  of  this 
kingdom).  < 

In  the  third  Count—of  and  ooncerriing  the 
laws  and  government  of  this  kingdom,  these 
seditious  words  following: — 

**  Why  are  your  streets  and  poor  houses'' 
^meaning  the  streets  and  poor  houses  of  this 
kingdom)  *'  crouded  with  poor"  (meaning  the 
poor  of  this  kingdom),  **  and  your  gaols  with 
thieves"  (meaning  crowded  with  thieves)  **  but 
because  of  the  oppressive  laws  and  taies?"* 
(meaning  that  the  laws  and  statutes  of  this 
realm,  and  the  taxes  imposed  on  the  subjects 
of  this  realm,  thereby  were  oppressive).  "  I" 
(meaning  the  said  Wm.  Winterbotham)  ^am 
astonished  that  you"  (meaning  the  subjects 
of  this  kingdom)  **  are  quiet  and  contented 
under  these  grievances,  and  do  not  stand  forth 
in  defence  of  your  rights.'' 

The  fourth  Count — similar  to  the  third. 

In  th€  fifth  Count-^of  and  concerning  the 
laws  and  government  of  this  kingdom,  these 
seditious  words  foUowing : — 

^^  You  fancy  you  live  under  a  mild  goveni- 
ment"  (meaning  the  government  of  this  king- 
dom) ''  and  good  laws,"  (meaning  the  laws  of 
Uiis  kingdom),  **  but  it . is  >  no  such  thing,** 
(meaning  the  government  of  this  kingdom 
was  not  mild,  and  the  laws  of  this  realm  were 
not  good). 

In  the  sixth  Cauiil---of  and  conceratDgthe 
national  debt  of  this  kingdom,  and  certaii^ 
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monies  -lately  paid  and  applied  in  reduction 
thereof  by  authority  of  parliament,  these  se- 
ditious words  following : — 

•^  i"  (meaning\aie  said  Wtiliam  Winter- 
botham)  *«  speak  boldly"—-"  V*  (meaning  the 
fiaid  William  Winterbotham)  /•  deny  it" 
j^meaniiig  that  any  money  had  been  applied 
in  seduction  of  thenational  debt) ;  ^  for  it  is  no 
other  than  a  perscyn  taking  money  out  of  one 
pocket,  and  putting  tt  in  &e  x)ther^  (meaning 
tbe4>tber  pocket/. 

In  the  seventh  Count — of  and  concerning 
the  granting  by  the  Commons  of  Great  BrC 
tain  m  parhament  assembled  of  supplies  to 
his  majesty  for  the  public  services  of  this  na- 
tion, apd  the  application  of  such  supplies 
when  granted,  ihese  «editious  words  follow- 
ing :— 

**  When  there  is  a  demand  made  to  the 
House  of  Commons,"  (meaning  the  Commons 
of  Gireat  Britain  in  parliament  assembled), 
**  for  a  suDply,"  ^meamng  a  supply  to  our  said 
lord  the  King,  tor  the  public  service  of  this 
nation,  "  they''  (meaning  the  Commons  of 
Great  Britain  m  parliament  assembled) "  deny 
k"  (meaning  deny  granting  the  said  supply) 
**  at  first''  (meaning  on  the  first  demand  of 
the  said  supply),  '<  and  on  a  second  demand" 
(meaning  a  secondderaand  of  the  said  supply) 
"  there  are  two  thirds  or  three  fourths" 
(meaning  two  thirds  or  three  fourths  of  the 
said  Commons  of  Great  Britain  in  parliament 
assembled) "  will  grant  it"  (meaning  the  said 
supply) ;  **  and  then  they"  (meaning  the  said 
two  thirds  or  three  fourths  of  the  said  Com- 
mons of  Great  Britain  in  parliament  assem- 
bled), *^  will  share  it"  (meaning  the  said  sup> 
ply), "  among  them." 

•  in  tie  ninth  Count — of  and  concerning  the 
fiaid  late  supposed  revolution  in  the  govern- 
ment of  France,  and  of  and  concemmg  the 
subjects  of  Uiis  kingdom,  these  seditious  words 
following — 

.  u  Wg9  (meaning  the  subjects  of  this  king- 
dom), "  have  aft  much  right  to  stand  up  as 
thcr^  did  in  France  for  our  liberty"  (meaning 
and  intending  it  to  be  believed  that  the  sub- 
jects of  this  kingdom  ought  to  stand  up  to 
effect  a  revolution  in  the  government  of  this 
kingdom  similar  to  the  late  revolution  in  the 
government  of  France). 
-  The  tenth  Coa?t/*-8tmilar  to  the  third  and 
fbmth. 

In  the  eleventh  Count^^^f  and  concerning 
our  said  lord  the  king,  these  seditious  words 
following : — 

^  His  majesty,"  (meanine  our  sovereign  lord 
the  now  king)  **  was  placed  upon  the  throne" 
(meaning  the  throne  of  this  kingdom)  **  upon 
conditiun  of  keeping  certain  laws  and  rules ; 
and  if  he"  (meaning  our  said  lord  the  king) 
^  does  not  observe  them"  (meaning  the  said 
laws  and  rules),  *<  he"  (meaning  our  said  lord 
the  king),  *'  has  no  more  right  to  the  throne" 
(meaning  the  throne  of  this  kingdom),  ^*  than 
the  Stuaits  had"  (meaning  the  &mily  of  the 
Btuarts  heretofore  kngs  of  England)* 
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The  twelfth  Count^similar  to  the  second. 

The  thirteenth  Count — similar  to  the  third, 
fourth,  fifth,  and  tenth. 

In  the  fourteenth  Coicn^— of  and  concerning 
the  taxes  imptsed  by  the  laws  and  statutes  or 
this  realm  upon  tlie  subjects  thereof,  these 
seditious  words  fglloy^ing — 

"  Under  these  grievances"  (meaning  the 
said  taxes)  *'  'tis  time  for  you"  (meaning  the 
subjects  of  this  kingdom)  **  to  stand  forth  in 
defence  of  your  rights." 

Mr.  Serjeant  'Rooke.  I  stand  finth  autho- 
rized bv  government  to  prosecute  the  dei^n* 
dant  William  Winterbotham,  a  dissenting 
preacher,  for  having  preached  a  seditious  ser« 
mon.— Before  such  a  jury  as  I  am  now  ad- 
dressing, it  will  scarcely  be  necessary  for  me 
to  go  into  the  subject  of  government,  and  I 
believe  there  will  be  little  difference  between 
me  and  the  gentlemen  concerned  on  the  other 
side,  upon  that  subject — Without  subordina- 
tion, there  can  be  no  government;  and  with- 
out government  society  cannot  exist;  and 
those  who  would  produce  anarchy,  v^uuld  wish 
to  put  us  in  a  worse  condition  than  we  should 
be  in  under  the  government  of  Turkey. — ^It 
has  been  laid  down  by  divine  authority,  that 
there  is  no  power  but  what  is  derived  from 
the  Supreme  Being — therefore  to  cry  out 
against  the  government  where  there  is  no  oc* 
casion,  is  a  crime.  And  for  a  man  living 
under  mild  and  equal  laws,  to  preach  sedition 
and  discontent,  is  blasphemy  against  the  ma« 
jesty  of  Heaven. — ^Till  of  late,  there  has  been 
no  attempt  to  deny  these  principles;  but  in  a 
neighbouring  countrv,  never  remarkable  for 
religion,  there  has  been  a  new  light  sprung 
up.  But  if  we  look  to  that  country  we  shad 
find  nothing  there  to  lead  us  to  imitate  them ; 
we  shall  there  see  a  desire  of  overturning  jd I 
the  old  establfehments  under  which  we  have , 
lived  so  happily  for  a  great  number  of  years, 
and  which  till  very  lately  were  never  thought 
about  as  subjects  of  investigation. 

The  success  of  the  French  had  induced  their 
firiends  in  England  to  stand  forth  and  avow 
their  principles;  and  one  gave  encouragement 
to  the  other,  till  at  last  it  spoke  out  littJe 
short  of  treason. — ^In  all  parts  of  the  coimtry. 
persons  were  trumpeting  forth  sedition,  till 
government  found  it  necessary  to  interfere. 

The  defendant  Mr.  Winterbotham,  a  dis* 
senting  teacher  at  Plymouth,  thought  proper 
on  the  5th  of  November  last  to  preach  a  ser- 
mon of  the  most  inflammatory  nature. — ^You 
have  heard  the  particular  passages  of  what 
the  witnesses  which  I  shall  call  can  remem- 
ber of  the  sermon. — It  is  not  to  be  expected 
that  a  person  could  carry  off  in  his  memorjr 
the  whole  sermon — it  is  most  likely  he  would 
take  notice  of  what  was  particularly  grateful 
or  particularlv  obnoxious ; — and  it  is  next  to 
impossible  if  he  pud  attention,  that  a  hearer 
should  not  collect  the  general  tenor  of  the 
sermon.— With  respect  to  the  tendency  of  the 
words  as  laid  in  the  indictm^t,  if  thewil* 
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neMcs  I  shall  call  should  prove  tlvMe  wofds,  vr 
any  thing  like  tbeniy  it  is  impossible  for  you 
to  have  a  doubt  whether  they  axe  seditioiiSy  or 
whether  the  defendant  intended  to  excite  se- 
dition by  them. 

rrhe  Serjeant  here  enumerated  the  words 
laid  in  the  sever^  counts  of  the  indictment] 

I  would  ask  whether  these  w(M'ds  tend  to 
conciliate  the  people  to  the  government  ? — 
How  it  is  possible  to  explain  these  words 
away,  or  persuade  the  jury  that  they  had  not 
the  tenilency  of  exciting  the  people  to  sedition 
X  know  not. — ^If  ever  the  trumpet  of  sedition 
was  sounded  in  the  pulpit,  it  was  done  in  this 
instance. 

The  defendant  said,  ^  You  fancv  you  live 
under  a  mild  government  and  good  laws^  but 
it  is  no  such  tnine.'* — What  could  these  words 
mean,  but  that  they  did  not  live  under  a  mild 
government  and  good  laws  ?— Whether  the 
assertion  relative  to  the  House  of  Commons 
granting  supplies,  was  founded  in  ignorance 
or  not,  the  oefendant  certainly  intended  to 
make  the  people  dissatisfied  with  the  House 
of  Commons. — ^The  words  laid  in  the  several 
other  counts  are  of  the  same  nature.  And  a 
minister  of  the  gospel,  who  uttered  such  a 
discourse  from  the  pulpit,  betrayed  his  duty 
with  respect  to  that  gospel  which  he  pre- 
tended to  preach,  the  doctrines  of  which 
breathe  notning  but  peace ;  and  in  opposition 
to  that  peace  for  which  he  pretended  to  pray, 
thereby  endeavoured  to  stir  up  the  minds  of 
his  audience  to  mutiny  and  rage,  and  to  put 
them  into  such  a  state  of  rebellion  as  we  have 
seen  in  a  neighbouring  country .«^If  ever  a 
country  had  warning  of  the  pernicious  effects 
of  sedition  and  tumult,  it  b  this  coimtry ;  we 
have  had  warning  by  what  passed  in  king 
Charles's  time — we  have  had  warning  by  what 
passed  in  the  year  1780,  when  we  knew  what 
It  was  to  have  popular  disturbances — and  we 
have  had  warning  by  what  has  lately  passed 
on  ^e  other  side  of  the  water. — Our  constitu- 
tion has  made  us  happier  than  any  pther  nar 
tioa  upon  earth,  and  if  we  are  not  content, 
we  must  deservedly  fall ; — but  if  we  are  thuik- 
ful  for  its  blessings,  as  we  ought  to  be,  we 
should  repress  those  people  who  endeavour  to 
instil  a  contrarv  doctrine  into  the  minds  of 
the  public. — When  ofienders  of  this  sort  are 
brought  before  us,yre  should  without  remorse 
find  them  guilty. — li  the  juiy  should  think 
the  defendant  guilty  of  the  offence  laid  to  his 
charge,  they  will  say  so  without  regret. 

I  shall  now  call  the  witnesses  for  the  crown, 
and  prove  that  the  defendant  spoke  these 
words;  and  I  have  no  doubt  but  you,  gen- 
tlemen of  the  jury,  will  find  your  verdict  ac- 
cordingly. 

Evidence  for  the  Crown. 

William  Paddon  sworn. — Examined  by  Mr. 

Morris. 

On  the  5th  of  November  last^  were  you  at 
Qow'i^Iaiie  chapelf—YeSf 


Do  you  know  the  defendant  ? — ^Yes. 

Who  preached  at  the  chapel  on  that  day  ?— 
Mr.  Winterbothanu 

What  time  was  it  when  you  went? — About 
seven  o'clock. 

Had  Mr.  Winterbotfaam  begun  hb  dia- 
coarse  ? — Yes- 
Do  you  know  where  his  text  was  ? — No. 

What  was  he  prpaching  about  ? — He  was 
then  speakmg  of  the  riots  in  Birmingbam, 
where  he  said  there  had  been  a  lawless  mob  ; 
— ^that  the  dissenters  there  were  much  op- 
pressed, and  that  they  above  all  others  were 
much  oppressed. 

Well,  what  else  did  he  say  ? — ^Did  he  say 
any  thing  about  the  revolution  ? — [To  this 
mode  of  examination  an  exception  was  taken 
by  the  defendant's  counsel,  but  over-ruled  by 
the  judge. } — ^Yes. 

What  did  he  say  about  the  revolution  ? — 
6aid  the  Revolution  of  1688  he  very  muck 
approved  of,— he  called  it  a  glorious  Revolu- 
tion ;— he  said  he  was  very  sorry  to  see  the 
laws  so  abused,  and  brought  into  disuse. 

What,  did  he  say  the  laws  were  abused  ?— 
He  said  they  were  not  now  as  they  were  at 
the  Revolution,  and  when  first  instituted. 

Well,  and  what  else  did  he  sav  ? — He  that 
spoke  of  the  present  times — said  he  approved 
of  the  revolution  in  France  very  much — and 
he  endeavoured  to  expose  the  old  despotic 
government  of  France ; — said  he  did  not  doubt 
but  it  had  opened  the  eyes  of  Britons. — ^He 
then  spoke,  of  the  method  of  tax-gathering 
in  England,  and  said  a  tax-gatherer  will  come 
into  your  house,  and  demand  your  property 
outof  your  pocket,  without  satisfying  you  to 
what  purpose  Uie  money  is  to  be  applied :— 
he  said  that  was  not  liberty  for  a  Briton — 
every  man  had  a  right  in  a  land  of  liberty,  to 
know  how  his  money  was  to  be  applied.— -Hft 
then  spoke  of  the  expenses  of  the  late  arma* 
ments — said  he  disapproved  of  three  of  them, 
— and  said  they  were  manceuvres  for  minis- 
ters to  make  up  their  accounts ; — said  tbes, 
how  are  your  streets  crowded  with  poor,  your 
poor  houses  with  vagrants,  and  your  gaols 
with  thieves — it  is  allowing  to  your  oppres- 
sive taxes.-— He  then  said  he  had  often  heard 
people  talk  what  a  happy  land  they  lived  in^ 
and  what  a  mild  government  they  laboured 
under ;  but  that  it  was  no  such 'thing  ;*he 
was  much  astonished  at  their  quietness ;  and 
added,  it  is  high  time  you  should  stand  for- 
ward to  defend  your  rights. — He  then  said  h* 
was  sorry ,  to  see  justice  so  abused — said  no 
magistrate  or  justice  had  any  right  to  hold 
his  office,  unless  he  obeyed  his  trust,  not  even 
his  majestv,  if  he  did  not  see  the  laws  duly 
observed,  he  had  no  more  right  to  the  throne 
than  a  Stuart;  and  he  concluded  by  sayings 
he  hoped  we  should  soon  see  better  times.    - 

Cross-examined  by  Mr.  Gibbi. 

Mr.  Winterbotham,  I  behevc,  is  a  baptist? 
— >I  believe  he  b. 
Are  you  of  that  fctmxaionl^JX^ 
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Pray  as  you  are  Bot  of  that  persuasion^  what 
led  you  ip  go  on  that  evening  to  this  place  of 
worship  ?— I  was  informed  tnat  Mr.  Winter- 
botham  was  going  to  preach  a  political  ser- 
mon, and  for  that  reason  went. 

That  was  your  reason  for  going  ? — Yes. 

Then  you  did  not  go  for  your  instruction  ? — « 
No ;  I  did  not  know  what  he  was  going  to  say. 

Prav  what  are  you? — A  meraher  of  the 
church  of  England,  and  a  brush-maker. 

Were  you  ever  at  this  meeting  before  ? — 
Yes,  ^veral  times. 

You  don't  know  the  text? — ^No. 

Pray  did  you  never  hear  what  the  text  was? 
—I  heard  some  words  spread  about  Plymouth 
tis  the  text,  but  did  not  believe  them. 

Did  you  never  tell  any  one  what  the  text 
was? — No;  the  words  spread  about  the  text 
were  somethide  about  binding  kings  in  chains 
and  nobles  in  letters  of  iron.  , 

Why  did  you  not  believe  that  to  be  the 
text  ? — I  had  a  better  opinion  of  Mr.  Winter- 
botbam,  and  thought  he  knew  better  than  to 
preach  from  such  a  text. 

Did  you  make  any  minutes  of  what  you 
heard  ? — ^Not  before  I  gave  information  be- 
fore the  mayor. 

You  have  done  it  then  since? — Yes,  about 
a  month  ader. 

How  long  was  it  after  the  sermon  was 
preached,  before  you  went  to  the  mayor  in 
order  to  give  an  account  of  what  you  heard 
preaclieo?— It  was  soon  after — I  went  and 
gave  a  verbal  account. 

And  is  the  account  you  have  given  now, 
the  same  with  that  you  gave  before  the  mayor 
of  Plymouth  ? — As  well  as  I  can  recollect,  I 
related  to  the  mayor  of  Plymouth  all  the  cir- 
cumstances I  have  given  in  evidence. 

The  first  part  of  Mr.  Winterbotham's  ser- 
mon which  you  heard  was  about  the  riots  at 
Birmingham — did  you  look  on  that  as  sedi- 
tious ? — Mr.  Whiterbotham  introduced  his 
sermon  with  an  account  of  the  riots : — when 
he  said  the  dissenters  were  oppressed,  I  did 
not  in  particular  object  to  that,  but  thought 
it  an  improper  observation. 

And  then  he  spoke  of  the  revolution.  In 
what  manner,  pray,  did  he  speak  of  it  ? — ^^He 
spoke  of  the  Revolution  in  an  honourable  view, 
call'd  it  a  glorious  Revolution<— but  said  it  was 
deviated  from  since  that  time. 

He  said  it  had  been  deviated  from.  Did 
he  say  in  what  instance  it  had  been  deviated 
from  ? — I  understood  that  be  said  the  laws 
were  abused  and  brought  into  disuse. 

You  understood  so;  are  you  positive  he 
said  so  ? — ^Yes,  I  can  swear  positively  to  that. 
You  heard  tlie  introduction  to  the  discourse, 
but  you  don't  know  where  the  text  was ;  did 
you  never  inquire  of  any  of  the  congregation  ? 
or  did  you  never  hear  any  person  say  where 
the  text  was? — I  never  heard  what  the  text 
was,  but  I  heard  people  say  that  the  text  was 
Aot  consistent  with  the  sermon. 
■  How  many  persons  do  you  think  were  pre- 
sent when  this  .sermon  was  preached?— The 


congregation  consisted  of  about  two  hundred. 

And  though  there  were  two  hundred  per- 
sons present,  you  never  could  find  any  one 
that  could  tell  you  where  the  text  was  ? — No ; 
though  I  inquired  of  many.  I  inquired  of 
Mr.  Channcns,  and  he  told  me  part  of  the 
text  was,  ^*  I  will  teach  them  to  thy  children 
in  time  to  come." 

Did  you  think  that  text  improper  ? — No. 

Did  you  think  it  consistent  with  the  ser- 
mon? — Yes:  1  thought  that  text  consistent 
with  what  he  preached. 

Do  you  recollect  Mr.  Winterbotham's  say- 
ing any  thing  about  the  gunpowder  plot  in 
his  sermon,  or  our  deliverance  from  popety  ? 
— I  don't  recollect  he  said  any  thing  about 
the  gunpowder  plot;  but  he  spoke  of  the  Re- 
volution as  a  crisis  when  we  were  delivered 
from  papal  power;  and  he  spoke  of  the  prin- 
ciples on  which  the  Revolution  was  founded^ 
and  said  something  about  king  William,  but; 
I  cannot  remember  what  it  was. 

You  don't  recollect  that  any  thing  was  said 
about  the  gunpowder  plot,  nor  what  was  said 
about  king  William ;  but  you  recollect  very 
particularly  those  things  you  haye  taken  upon 
you  to  give  in  evidence  ? — I  made  minutes  of 
what  I  heard,  and  which  were  the  same  as  I 
have  now  delivered. 

Were  there  no  innocent  parts  in  the  sermon 
which  you  recollect?— -There  were  very  little 
innocent  parts  in  the  sermon. 

Pray  how  long  was  Mr.  VVinterbotbam  in 
preaching  this  sermon  ?  About  three  quarters 
of  an  hour. 

And  during  all  this  time,  you  don*t  recolt 
lect  any  part  of  the  sermon  that  was  innocent? 
— During  the  whole  time,  all  he  preached 
from  beemning  to  end  was  very  seditious. 

How  far  do  you  think  Mr.  Winterbotham 
had  proceeded  m  his  sermon  when  you  first 
went  in  ? — I  cannot  tell. 

Was  the  sermon  divided  into  parts? — Yes, 
I  remember  it  was  divided ;  but  I  don't  re» 
member  any  of  the  divisions,  only  the  last, 
when  he  said  he  should  treat  of  the  present 
times :  this  was  all  I  collected. 

Then  you  do  not  recollect  any  passage  in 
the  sermon  that  was  innocent? — ^Tliere  might 
have  been  such,  but  I  cannot  recollect  thrai. 

There  has,  I  believe,  been  4»  considerable 
deal  of  conversation  about  this  sermon ;  did 
you  never  hear  any  persons  speak  of  it  in  a 
very  different  light  ? — have  you  not  heard  it 
spoken  of  as  a  discourse  very  well  adapted  tq 
the  occasion  for  which  the  day  is  set  apart, 
and  as  being  very  innocent? — Yes;  X  hav^ 
often  heard  persons  say  so. 

In  giving  your  evidence,  have  you  given 
Mr.  Winterbotham's  own  words? — Yes;  a^ 
nearly  as  I  could. 

You  have  told  us  Mr.  Winterbotham  said^ 
his  majesty,  if  he  did  not  see  the  laws  duly 
observed,  had  no  more  right  to  the  throne 
than  a  Stuart ;  what  did  you  understand  by  a 
Stuart?--!  understood  he  meant  by  aStewaxi> 
some  officer  under  the  crown ; — I  considered 
Ht  in  the  light  of  a  gentleman's  steward. 
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You  thought  Mr.  Vtinterbotham  lueaoCit 
some  officer  under  the  crown  Lke  a  gentle- 
snan's  steward? — ^Yes;  I  took  very  little  no- 
tice of  it,  and  did  not  think  much  about  it. 

You  took  but  little  notice,  and  paid  but  Ht- 
tle  attention  then  to  what  was  meant  f — Nt> ; 
I  paid  very  little  attention  to  what  his  mean- 
ing was  about  the  Stewards. 

John  King  sworn.— Examined  by  Mr.  Serjeant 

Lawrence, 

Did  you  go  to  the  meeting  in  HowVlane, 
on  the  6lh  of  November  last? — Yes. 

Did  you  see  the  defendant  there  ? — Yes. 

Had  he  begim  his  sermon  ? — Yea. 

"W hat  was  he  preaching  about? — He'  was 
speaking  of  the  Revolution  in  1688,  which 
he  spoke  highly  of,  and  called  it  a  glorious 
Hevoltilion  :  he  next  spoke  of  the  revolirtion 
of  France ;  spoke  highly  in  favour  of  it;  said 
he  did  not  doubt  but  it  had  opened  the  eyes 
of  Britons.  He  then  spoke  concerning  the 
corruption  in  electing  members  of  parliament, 
and  the  interested  views  they  voted  with.— 
Concerning  tax6s,  he  said  every  man  in  a  land 
of  liberty,  ousht  to  know  how  his  money  was 
applied;  and  said,  why  are  your  streets 
crowded  with  vagrants^  your  poor  houses  with 
poor,  and  your  gaols  with  thieves?— it  is 
owing  to  the  heavy  taxes. 

What  else  did  be  say  ?^He  spoke  concern- 
ing the  late  armaments;  part,  he  said,  he 
disapproved  of;  and  added,  it  is  high  time  to 
come  forward  in  defence  oi  your  rights. 

Did  he  say  any  thing  else  ? — This  is  all  I 
recollect. 

bid  you  make  any  minutes  of  what  you 
heard  ?— No ;  I  took  no  minutes  at  the  time^ 
but  thought  the  passages  improper. 

Cross-examined  by  Mr.  East. 

What  are  you  ? — ^A  shoemaker. 

Arc  you  a  frequenter  of  the  meeting  > — No 

Were  you  ever  there  before  ? — ^Yes. 

How  came  you  to  go  there  on  that  evening  f 
^-Paddon  (the  first  witness)  told  me  there 
was  to  be  a  constitutional  sermon  preached 
at  the  Baptist  meeting,  and  we  agreed  to  go 
there. 

What  time  was  it? — ^We  were  g^ing  out  to 
fupper;  it  was  before  supper  time,  about 
seven  o'clock. 

Did  you  hear  the  text? — ^No,  I  did  not  hear 
the  text;  I  was  not  there  at  the  beginning  of 
the  sermon. 

When  did  you  first  speak  of  the  sermon  as 
seditious? — I  spoke  of  it  to  Paddon  after  we 
went  from  meeting,  at  the  house  where  we 
supped,  and  very  much  disapproved  of  it,  and 
thought  it  dangerous. 

How  long  was  it  before  you  went  to  the 
mayor  about  it  ?— -It  was  about  a  month  afler 
^hen  v^e  went  to  the  mayor. 

Could  you  at  a  month's  distance  take,  upon 
you  to  speak  with  accuracy  a»  to  particular 
words)-*Yes^  I  MMOibcm  the  particular 
womIs* 


Have  you  ever  taken  niittutes  of  them 
since  ? — ^No,- 1  have  never  put  any  thing  into 
writing. 

(s  we  evidence  you  have  given  now  the 
same  as  that  you  gaive  before  tlie  mayor?— 
Yes,  exactly  the  same. 
*  What  were  the  particular  words  or  sen- 
tences in  the  sermon  which  you  thought  im- 
proper ? — Mr.  Winterbotham  called  the  Revo- 
lution of  this  country  a  glorious  lievolution. 

And  was  that  one  of  the  parts  you  thought 
dangerous  and  improper? — ^Yes;  I  thought 
his  speaking  of  the  Revolution  in  such  terms, 
mischievous,  as  it  introduced  the  other  parts 
of  the  subject,  and  therefofe  very  diangerout 
and  improper. 

Well,  and  what  oth^  parts  did  you  object 
to  ? — ^The  defendant  spoke  highly  favourable 
of  the  revolution  in  trance ;  and  laid  a  very 
great  stress  on  its  having  relieved  a  numb^ 
of  people  from  despotic  power  and  the  papal 
jroke ;  and  made  this  the  ground  of  his  re* 
joickig :  this  I  thought  dangerous  aod  im-' 
proper. 

Were  thefe  any  other  parts  vou  objected 
to?---^peakLng  of  the  election  of  members  of 
parliament  he  spoke  of  the  corruption. 

Do  you  remember  any  particulars  of  what 
was  said  respecting  the  election  of  member* 
of  parliament  ?— No,  I  don't  recollect  any  par- 
ticulars ;  but  I  thought  his  speaking  of  bri- 
bery and  corruptiou  very  dangerous  and  im-' 
proper. 

Was  there  any  thing  else  in  the  sermon 
you  thought  dangerous?— The  general  tenor 
of  the  discourse  appeared  to  be  so :  speaking 
concerning  the  taxes,  he  said  every  man  in  a 
land  of  liberty,  had  a  right  to  know  how  his 
m<Miey  was  to  be  applied:  this  I  thought 
highly  dangerous  and  miproper. 

Was  there  any  'other  part  you  thought  im- 
proper?— He  said,  "  W'hy  are  your  streets 
crowded  with  vagrants?  your  poor  housei 
with  poor,  and  your  gaols  with  thieves?  ow- 
ing to  the  heavy  taxes  :*'  these  I  am  positive 
was  thb  identical  words ;  I  could  not  be  mis- 
taken. 

Did  Mr.  Winterbotham  speak  this  as  a  cir- 
cumstance he  lamented,  or  in  what  manner 
did  he  speak  of  it  ?— He  lamented  those  cir- 
cumstances in  his  sermon,  and  thought  it  a 
kind  of  oppression  to  the  inhabitants. 

And  you  thought  that  it  was  very  improper 
and  dangerous  lor  Mr.  Winterbotham  to  la- 
ment these  distressing  circumstances  did  you? 
—Yes,  I  did. 

Was  there  arty  otlier  part  you  disspprovco 
of  and  thought  dangerous  and  improper?— 
He  spoke  of  the  late  armaments :  and  said  a 
part  he  disapproved,  and  made  use  of  the 
words,  it  is  time  to  oome  forward  in  defence 
of  your  rights. 

bid  Mr.  Winterbotham  use  the  latter  ex- 
pressions with  reference  to  the  armament^ 
or  to  any  other  part  of  his  sermon  ?— I  cannot 
say  to  what  part  the  words  referred,  wbctbff 
to  the  ar^xaeat  or  any  other* 
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Mr*  Baron  ftrnn.  Did  you  understand  the 
words  to  be  applicable  to  any  particular  part, 
or  to  the  whole  of  the  discourse  ? — It  was  at 
the  conclusion  of  the  whole  discourse,  and  I 
thought  them  applicable  to  tlic  whole  dis-* 
course. 

Mr.  £«if.  Were  there  any  other  parts  of 
the  sermon  you  objected  to? — I  and  Faddon 
disapproved  of  the  whole  sum  and  substance 
pf  the  sermon. 

You  cannot  take  upon  you  to  say  what  those 
words  "  It  is  time  to  come  forward  in  defence 
of  yoiir  rights/'^followed,  or  in  what  part  of 
the  sermon  they  were  spoken  ? — I  cannot  tell 
what  they  foUowed,  but  to  the  best  of  my  re- 
collection, they  were  in  the  latter  part  of  the 
sermon. 

What  conatruetjon  did  3'ou  at  that  time  put 
«R  those  words  ? — ^I  do  not  a^k  you  what  con- 
stnictions  you  put  upon  them  now; — What 
fighta  did  you  understand  they  were  to  come 
lizard  in  defence  of? — I  understood  it  wa« 
40  come  forward  in  defence  of  those  rights 
^y  were  In  want  of. 

Did  not  the  words  appear  to  you  to  apply 
to  something  particular  ?— They  appeared  to 
9pply  to  the  whole  sermon ;  but  \  do  not 
know  what  preceded* 

Mrs.  Fridhom  .sworn. — Examined   by   Mr. 

Famhave. 

Virne  you  ait  the  meeting  in  HowVlane  on 
the  5th  of  November  la3t?-*-Yes,  I  was. 

Did  you  hear  the  defendant  preach  at  that 
time  ? — I  did. 

Whtft  did  you  hear  him  say  ?-*<'lJe  said  he 
appreved  of  the  French  revolution,  and  made 
no  doi^t  but  the  eyes  of  the  people  were 
opened. 

What  peojple  were  they  whose  eyes  he  said 
were  openea?— «I  understood  be  meant  the 
people  of  England. 

What  else  did  he  say  ?— He  then  said,  why 
•re  your  streets  (or  poor  houses)  erouded  with 
po0r,  and  your  ganls  with  Sieves,  but  because 
ofthe  oppressive  taxes.  He  was  rather  sur- 
prised people  were  happy  and  contented  un- 
der their  grievances,  andf  did  not  stand  forth 
^or  their  rights.  He  likewise  said,  we  thought 
we  lived  under  a  mild  government  and  good 
j^ws,  but  it  waA  no  sueh  thin^.  He  men- 
tioned t^  niMnber  of  millions  ot  the  national 
.df^t,  and  what  was  said  i»)  be  paid  oS:  he 
said  he  spoke  boldly,  he  denied  it :  he  said 
we  call  eunelves  Eagtiahmen,  an  En^ish- 
jma  had  a  right  to  speak  his  own  words,  but 
I  deny  it.  He  thought  we  had  as  much  right 
%B  aland  up  fi>r  onf  w^ties  as  the  people  in 
Faanoe.  He  mrpbated  taies  ana  tax-ga- 
iteers,  s^ing  t&ey  come  into  your  house  to 
danaiMl  moaev  nut  of  your  pockets.  He 
tk»ughi  we  had  a  right  to  know  whkh  way 
the  money  was  applied. 

Cross-examined  by  Mr.  Dampier, 

Were  you  preseoint  the  beaming  of  the 
sermon  ? — ^I  was. 
VOL.  XXII. 


Do  you  recollect  the  text2 — ^No,  I  do  OQt. 

Was  the  sermon  divided  ?  I  believe  it  wait. 

Have  you  given  us  your  evidence  in  the 
defendant's  own  words? — ^Yes,  aa  near  as  I. 
can  recollect.         * 

You  are  not  quite  certain  they  are  all  his 
own  words  ? — I  am  certain  all  I  said  wera  his 
own  words ;  but  I  do  not  recollect  all  the  par- 
ticulars of  the  sermon. 

You  say  you  believe  the  sermon  was  di- 
vided: do  you  recollect  the  division  ?-^No> 
I  do  not  recollect  the  division  or  the  subjects 

Miss  Margaret  Jago  sworn. — Examined  by 

Mr.  Ctapp. 

Pray  Miss  Jago  where  do  you  live  ^ — ^At 
Cawsand. 

Do  you  know  the  defendant  ? — ^Yes. 

Do  you  remember  his  preaching  this  sef-- 
mon  on  the  5th  of  November  last  ? — ^Yes,  I 
was  at  the  meeting. 

Were  you  there  before  thebeeinning  of  the 
sermon  ? — Yes,  I  was  there  bcffore  Mr.  Witt- 
tcrbotham  came  in. 

Will  you  tell  us  what  you  recollect  of  the 
sermon? — Mr.  Winterbotham  sdd  our  streets 
apd  poor  houses  are  filled  with  poor,  and  eir 
gaols  with  thieves,  on  account  of  oppressive 
laws  and  taxes.  He  spoke  of  the  national 
debt,  of  the  number  of  millions,  he  specified 
what  had  been  sidd  to  be  paid,  and  said  I 
deny  it ;  it  is  no  other  than  taking  money  mit 
of  one  pocket  and  putting  it  into  the  other: 
he  said,  he  disapproved  of  the  corrupt  mode 
of  choosing  memoers  of  parliament,  but  I  d9 
not  recollect  the  particular  word^  he  used.   * 

Cross-examined  by  Mr.  OibU, 

I  believe.  Miss  Jago,  you  said  you  were  pre- 
sent at  the  beginning  ot  this  dtcourse? — ^Yea, 
I  was  there  from  begmning  to  end. 

Are  you  a  usual  attendant  on  the  meeting  P 
—No,  but  I  have  been  there  before. 

Did  you  pay  particular  attention  to  this 
sermon? — Yes,  from  the  beginning  to  the 
end. 

Do  you  recollect  the  text  ?— No,  I  do  not, 
it  was  so  long  ago. 

Do  you  recofiect  the  division  of  the  ser- 
mon, or  whether  it  was  divided  ? — I  believe 
it  was  divided,  but  cannot  recollect  the  par- 
ticular heads. 

^  Do  you  recollect  the  particular  subject  os 
which  Mr.  Winterbotbam  treated?— It  was  a 
sermon  preached  in  comgoeaioration  of  the 
Revolution,  and  the  deliverance  of  this  king- 
dom from  plipal  power. 

Did  Mr.  Winterbotham  treat  these  subjects 
largely  ^— Yes,  he  went  much  at  large  into 
these  subjects. 

He  went  largelsy  into  tlM  subjects  of  the 
Revoluti(«  in  tfau  kingdom^  and  itfe  deli- 
verance from  papal  power:  pray  did  he  so  at 
large  likewise  into  the  daiveiance  of  any 
other  countries.^— I  do  net  recollect  anything 
that  he  said  about  the  deliverance  of  other 
countries. 

S  H 
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If  Mr.  Winterbotham  did  8«y  any  thing ! 
about  the  deliverance  of  other  countries,  it 
could  not  be  a  great  deal  or  very  striking, ; 
otherwise  I  suppose  yon  ^onld  have  remem- 
bered something  of  it  ?— I  think  I  should. 

Fmy  how  long  was  Mr.  Winterbotham 
jyreaching  this  sermon  P— About  three  quar- 
ters of  an  hoar. 

Do  you  recollect  Mr.  Winterbotham  sa)ring 
in  his  sermon  that  the  laws  made  at  the  time 
of  the  Revolution  have  been  since  abused  and 
brought  into  disuse?*— No,  I  do  not  recollect 
he  said  any  thing  about  the  laws  being  abused 
or  brought  into  disuse. 

Do  you  think  there  was  any  thing  of  the 
kind  said.?— I  believe  not;  I  did  not  hear  it. 

Do  you  recollect  Mr.  Wintcrbotham*s  say- 
ing he  highly  approved  of  the  French  revo- 
lution ?— He  said  something  about  it,  bat  I 
cannot  remember  the  particulars. 

Do  vou  remember  any  thing  that  Mr.  Win- 
terbotham said  woTiM  be  the  probable  conse- 
quences of  the  revolution  in  Prance ;  as  that 
it  would  be  the  means  of  delivering  it  from 
pafwl  power  ?— No,  I  do  not  recollect  it. 

Did  he  say  it  had  opened  the  eyes  of  the 
people  of  England  ?— I  do  not  recollect  any 
thing  of  the  kind;  i  heard  nothing  about 
openme  the  eyes.f 

Did  Mr.  Winterbotham  make  use  of  the 
words  oppressive  laws  and  taxes,  as  a  reason 
for  the  streets  beine  filled  with  poor,  &c.  .^J— 
Z  am  almost  sure  that  he  did  say  oppressive 
taxes. 

Did  you  never  say  the  word  oppressive  was 
not  used } — I  mav  have  said  that  I  did  not 
recollect  the  wora  being  used,  but  it  appears 
now  to  me  so  clear,  I  can  swear  to  it. 
•  Pnwr  what  ftioncy  did  you  imderstand  the 
defendant  to  mean  when  he  spoke  of  taking 
it  out  of  one  pocket  and  putting  it  into  the 
other? — ^I  understood  him  to  mean  the  na- 
tional money. 

Do  you  recollect  Mr.  Winterbotham's  say- 
ing in  his  sSermon,  that  when  there  is  a  de- 
mand made  in  the  House  of  Commons  for  a 
supply,  they  deny  it  at  first,  and  on  a  second 
demand,  there  are  two  thirds,  or  three  fourths, 
will  gcEmt  it,,  and  then  they  wiH  share  it 
among  diem  ?  §— I  do  not  recollect  any  such 
thing* 

Do  you  think  you  should  have  remembered 
h  if  it  had  been  said  ?"— If  it  had  been  said,  I 
think  I  must  have  remembered  it. 

Dayou  recollect  Mr.  Winterbotham's  say- 
ing his  majesty  was  placed  upon  the  throne 
upon  condition  of  keepuig  certain'  laws  and 

*  The  words  laid  in  the  first  Cotintof  the 
indictment.    Orig,  Edit, 

f  This,  and  the  two  preceding  questions, 
•indude  tlie  words  laid  in  the  Sim  and  ISth 
Counts.    Oris,  Edit, 

X  The  words  charted  in  the  drd^  4th,  10th, 
and  isth  Counts.    Orig,  EdU. 

i  The.woBds  laid  in  the  7th^C6imt.  OMg. 
EdU. 


rules,  &c.  ?*— No,  he  said  nothing  about  his 
majesty,  throughout  the  sermon. 

Did  Mr.  Winterbotham  say  we  had  as  modi 
right  to  stand  up  as  they  did  in  France  for 
our  liberties  ?f — 1  do  not  recollect  he  said 
any  thing  like  it 

Do  you  think  Mr.  Winterbotham's  sennon 
was  calculated  to  excite  sedition  ? — I  cannot 
say  it  appeared  so  to  me;  I  thought  it  im- 
proper to  DC  preached  at  that  time,  as  ignorant 
persons  might  misconstrue  it. 

William  LittU   sworn. —Examined   by  Mr. 
Seijeant  Rooke. 

Were  vou  at  the  roeetine  in  HowVlane 
on  the  5th  of  November  last? — ^Ycs. 

Did  you  hear  Mr.  Winterbotham's  dit* 
course  ? — ^Yes ;  but  I  recollect  but  little  about 
rt,  as  I  have  a  bad  memory,  and  was  never 
called  upon  before. 

What  do  you  recollect  ?— -Mr.  Winterbotham 
spoke  concerning  the  Revolution  of  1688,  and 
in  my  opinion,  very  much  to  the  purpose :  he 
mentioned  something  about  the  Birmingham 
riots,  but  what  I  do  not  recollect.  He  told 
about  the  perversion  of  laws,  and  the  different 
situation  of  the  nation  at  the  time  of  the  Re- 
volution and  this :  1  heard  some  things  thai 
did  not  please  me,  but  cannot  recollect  the 
particular  passages.  He  mentioned  the  streets 
oeing  crowded  with  poor,  and  stud  something 
about  heavy  taxes,  but  said  nothing  about  op- 
pressive laws  or  taxes. 

Cross-examined  by  Mr.  Gibii. 

Do  yon  remember  what  the  difiereaoe  was 
which  Mr.  Winterbotham  pointed  outbetweem 
the  situation  of  this  country  now  and  at  the 
Revolution  ? — ^He  pointed  out  a  material  dis- 
tinction. He  said  that  then  there  was  no  na- 
tional debt,  and  that  now  there  was  a  veiy 
lai^e  one. 

You  are  sure  when  Mr.  Winterbotham  was 
speaking  of  taxes,  he  did  not  tise  the  wovd 
oppressive  ? — He  said  the  taxes  were  heavy ; 
but  I  do  not  remember  that  he  said  op- 
pressive. 

Mary  Channens  sworn.— Examined  by  Mr. 

Morris, 

Were  you  at  the  meeting  in  How's-lane  oa 
the  5th  of  November  last  ? — Yes,  I  was. 

Dm)  you  hear  the  defendant  pread>?— -Yes, 
I  did. 

Do  you  recollect  the  text  f — ^No^  I  daa% 

Were  you  there  all  the  time  the  defieodant 
was  preaching? — ^Yes,  I  was. 

Wnat  did  ne  preach  about?— -He  begaa 
with  ^e  revolntbn  io  France ;  he  apprcmd 
of  it,  and  said  he  wished  it  to  be  the  save 
here  as  it  was  there ;  he  said  it  was  high  tine 
for  us  to  stand  forth  for  our  rights.  He  talked 

*  The  words  laid  m  the  llthCount.  Ong. 
Edit. 

t  Tha  words  hid  in  the  9thr  Count.  OHg. 
EdU. 
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about  our  streets  filled  with  vs^prantSy  our 
poor  houses  with  poor,  and  our  gaols  with 
thieves,  owing  to  the  heav^  taxes.  He  said 
he  hoped  it  would  open  our  eyes,  and  that  it 
was  high  time  for  us  to  come  forth  for  our 
rights.  He  said  that  at  the  Revolution  in 
1688,  the  nation  was  not  a  shilling  in  debt, 
and  now  our  debt  was  many  millions  He 
added,  they  say  there  is  some  of  it  paid  of[; 
but  I  deny  it,  I  speak  boldly. 

John  Ckannens  sworn.— Examined  by  Mr.  Ser- 
jeant Lawrence. 

Were  vou  at  the  meeting  in  HowVlane, 
on  the  6th  of  November  last  F— Yes. 

Were  you  there  at  the  becinning? — ^Yes,  I 
wa^  there  first  before  the  defendant  came  in. 

Do  you  remember  where  the  text  was  f — I 
cannot  be  certain  as  to  the  text,  but  to  the  best 
of  my  recollection  it  was  **  thou  shalt  teach 
them  to  thy  children  in  time  to  come.'* 

And  what  did  the  defendant  say  in  his 
sermon? — The  first  thing  I  remarked,  was 
concerning  the  Revolution  at  the  time  of  king 
William,  when  the  defendant  said  the  nation 
was  not  a  shilling  in  debt,  but  now  it  was 
so  many  millions ;  and  then  stated  the  interest 
of  the  millions,  but  I  don't  remember  the 
amount ;  said  the  minister  had  said  so  much 
of  the  national  debt  had  been  paid  off,  but 
I  speak  boldly,  I  deny  it. 

What  else  did  he  say  ?— He  also  said  we 
bad  very  good  laws,  which  was  the  House  of 
Commons;  that  his  mtyesty  had  not  arbitrary 
power  to  demand  any  thing  of  himself,  but 
when  they  first  apolied  to  the  House  of  Com- 
mons, they  denieu  it,  and  upon  the  second 
demand,  two  thirds  or  three  fourths  would 
grant  it ;  and  when  it  was  ffranted,they  would 
4ake  and  divide  it  among  uiem. 

Did  he  say  any  thing  else? — ^He.  said  the 
tax-gatherers  come  into  our  houses  and  de- 
jooand  the  money  out  of  our  pockets ;  but  in  a 
land  of  liberty,  every  man  had  a  right  to 
know  what  was  done  with  his  money.  He 
jilso  said,  why  wre  your  streets  crowded  with 
Vagrants,  your  poor  houses  with  poor,  and 
your  gaols  with  thieves,  but  by  means  of  your 
oppressive  taxes.  He  then  said  we  call  our- 
Mves  Englishmen,  an  Englishman  has  a 
right  to  speak  bis  own  words,  but  I  deny  it; 
we  have  as  much  right  to  stand  up  for  our 
rights  as  they  have  m  France.  He  said  his 
joaajes^  was  set  upon  the  throne  for  main- 
taining certain  laws  and  rules,  whereof  if  he 
did  not,  he  had  no  more  right  to  the  throne 
than  the  Stuarts  had*  In  regard  to  electing 
members  of  parliament,  he  said  at  Plymoutn 
we  had  very  good  members,  but  they  were 
xbosen  by  a  set  of  idle  and  debauched  people. 
— From  the  beginning  to  the  end  of  his  dis- 
xourae,  he  endeavour^  to  stir  up  the  people 
agginst  government ;  and  St.  Paul  when  he 
^ept  to  Damascus  to  persecute  the  people 
■of  God,  bad^ot  jgreater  envy  against  the  peo- 
j»le  than  Mr.  Winierbotham  md  against  the 
lung  and  goyernmeati 


On  Cross-examination, 

This  witness  said  he  never  beard  of  any 
political  sermon  to  be  preached ;  that  be  did 
not  attend  for  instruction,  that  he  is  a  super- 
annuated carpenter  in  his  majesty's  yaroi  at 
Plymouth,  but  is  not  seditious. 

Defence. 

Mr.  Gibbs,  The  applause  which  has  been 
bestowed  on  the  opening  of  the  learned  gen- 
tlemen, on  the  part  of  the  prosecution,  would 
on  this  occasion  render  me  extremely  douht- 
fid  of  the  event  of  the  cause,  if  Mr.  Winter- 
botham  were  to  be  tried  bv  the  audience,  and 
not  by  the  jury ;  for  I  think  it  has  sufficiently 
appeared  that  there  is  such  a  considerable 
spirit  of  pr^udice  excited  against  Mr.  Winter* 
botham,  as  would  leave  him>  in  such  a  case, 
little  reason  to  expect  a  fair  trial.    But  you, 

gentlemen  of  tlie  jury,  are  come  here  to  try^ 
iie  cause  according  to  the  evidence  adduced 
before  you ;  and  when  you  sit  as  judges  in 
the  cause,  you  will  discard  from  your  minds 
every  injunou^  imputation  which  may  have 
arisen  to  the  prejudice  of  Mr.Winterbotham. 
I  had  heard  such  misrepresentations  of  the 
sermon  preached  by  Mr.Winterbotham  on  the 
5th  of  November,  and  likewise  of  the  text, 
that  I  had  the  greatest  difficulty  to  bring  my- 
self to  undertake  Mr.  Winterbotham  s  de** 
fence.  However,  it  is  for  you,  gentlemen  of 
the  jury,  to  compare  the  evidence  of  the  wit- 
nesses on  the  part  of  the  prosecution,  and  of 
the  witnesses  which  I  shall  produce,  with  the 
indictment,  and  thenjudge  whether  Mr.  Win- 
terbotham made  use  of  those  expressions; 
and  whether  they  were  used  with  the  inten- 
tion stated  in  the  indictment. — ^The  defen- 
dant, Mr.  Winterbotham,  is  of  the  sect  of 
dissenters  called  Baptists,  and  that  sect  ap- 
proaches nearer  to  the  church  of  England 
than  any  other  sect  of  dissenters  whatever ; 
for  they  agree  with  it  in  almost  all  points, 
only  differing  with  respect  to  infant  baptism; 
I  do  not  mean  to  insinuate  that,  because  Mr. 
Winterbotham  is  a  dissenter,  it  will  dispose 
thejury  to  convict  him;  but  I  only  observe 
this,  that  as  some  sects  of  dissenters  are  sup- 
posed to  entertain  particular  opinions  of  go- 
vernment more  obnoxious  than  others,  to  ex- 
plain what  Mr.  Winterbotham  is,  and  thus 
to  set  him  strait  before  you. 

Mr.  Winterbotham  was  originally  brought 
up  in  a  different  line  from  that  in  which  he 
is  at  present,  and  did  not  in  the  early  part  ot 
his  hfe,  receive  such  an  education  as  persons 
destined  for  the  ministry  among  the  dis- 
senters, generally  do ;  and  this  perhaps  might 
plead  some  alleviation  for  the  use  of  expres- 
sions not  strictly  weighed,  with  grammatical 
accuracy ;  but  I  do  not  mean  to  urge  that  Mr. 
Winterbotham  is  intitied  to  any  peculiar  in- 
dulgence on  this  account. — ^I  di^laiifi,  and 
Mr.  Winterbotham,  tbroi^h  me,  disclaims  all 
such  defence.    I  aomit  and  contend  that  Mr. 
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not  suffer  u§  to  point  out  what  are  the  de- 
fects of  our  constitatiofi,  or  in  what  respect 
its  principles  have  been  departed  ftom?  If 
such  is  the  opioion  of  jou,  gentiemeii  ef 
^e  i^f  I  deltrer  Mr.  Wlntei^dtfaam  ima 
your  hands— I  ha^e  no  defence  fof  him.  If 
vou  mean  to  act  on  the  nrinctpl*  tiiat  it  is 
lawful  to  sav  what  yon  will  in  confnendalMB 
of-  those  who  have  now  or  who  h^ve  had  the 
administration  of  the  puMic  afiurs  in  their 
hands,  but  not  to  say  in  what  tb^  have  de> 
parted  from  the  principles  of  the  con&titii- 
tion,  then  I  admit  that  Mr.  Winterbotham 
has  BO  defenee. 

On  this  occasion,  the  Jury  will  not  vhAb^' 
stand  me  to  say  that  I  a^ee  with  Mr.  Win- 
terbotham in  all  his  political  opiniont,  or  tt 
declare  that  they  are  mine.  I  have  no  such 
intention.  But  this  is  the  law,  whith  I  «u^ 
mU  to  you  under  correction  from  the  leiiMd 
judge,  if  I  am  wrong;  that,  if  amaa,cilfa«k| 
speaking  or  writing,  publishes  whet  he  thiab 
is  defective  in  the  constitution,  and  whitii 
in  his  opinion,  capable  of  remedy  and  ftimt, 
if  he  has  no  seditious  intention,  he  has  aijiht 
so  to  do  ;--and  I  contend,  that  what  Mr.  WuK 
terboiham  did  on  the  />th  of  NovemlMr  Im, 
was  hi  the  liur  spirit  of  discussion ;  aod  if  I<to 
not  prove  it,  then  I  admit  Mr.  WintertMiliili 
stands  undefended.  The  questiom  thea  fir 
the  consideration  of  you,  gentlenien  of  tfai 
jury,  are  whether  Mr  Winteibotbmi  did 
preach  those  words  in  his  sermon,  wbieh  vl 
'  stated  in  the  indictment ;  and  whether  it  M 
with  the  seditious  inteotion  laid  in  the  in- 
dictment? or  whether  it  was  afiur,  lihcfsl 
discussion  of  the  propositions  laid  bsfoie  bH 
I  audience? 

1  Several  of  the  words,  the  jniy  will  bs  of 
opinion  with  me,  were  never  uttered)  if  dNf 
consider  the  witnesses  on  ihe  putt  of  the  |ko- 
,  secution,  and  th^  Aaiin«r  of  civtng  their 
evidence.  They  had  heard  of  this  sefflML 
and  went  to  the  meeting  with  an  intentioBW 
finding  somethmg  <o  crtminale  Mr.  WidImi- 
botham;  ibr  in  the  whole  coome  €f  the  fle^ 
HMD,  they  cannot,  or  will  not,  i^lect  a 
smgle  passage  that  was  not  seditious.  WbM 
they  were  ftsked  about  the  innocent  paitiw 
the  sermon,  they  said  they  paid  no  atteatioi 
to  such  passBges:  and  when  witnesses  ny 
they  <mn  give  an  account  only  on  one  vk, 
«arely  tliejury  will  not  believe  th^iru  It » 
necessary  that  those  pasinges  wbicli  M} 
oonlrary  tendency  shoaki  be  brought  fbrwMt^ 
but  not  one  of  the  wHneeees  for  the  pn*^ 
onion  has  mentioned  a  single  cirtiflKtintt 
to 'wiMch  they  4foi  not  impute  guilt  AtM^ 
vety  extmoiwnMycireiMbsttmceiBi  tbatoMe 
of  Ihem  can  reccdlect  the  teit,  whkb  is  ff^ 
raHy  the  first  object  of  every  man*^  utieoaeii. 
The  teit  is  the  firti  point  which  pmnl*^ 
vect  their  children  to  Mtend  to;  they  M 
them  to  the  ohnieh  &}at,  and  they  ckaip 
thein  to  mind  the  text ;  and  a  mm  mt  tai^ 
not  i«pe«t  tl»  ieKl,4aA  MMem  give  m^ 
curate  account  of  the  seraMi*    A  grtel  M^ 
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Winterbotham  is  a  roan  of  considerable 
talents,  and  of  a  very  good  understanding ; 
and  who  by  an  unwearied  tliough  late  atten- 
tion to  his  studies,  has  attained  to  a  very  high 
dcjgree  of  knowtedge,  not  only  in  those  pnr-^ 
suits  pertaining  to  nis  profession,  but  in  the* 
laws  of  bis  country,  and  its  civil  and  political 
rights ;  and  is  a  man  of  as  well  informed  and 
enlightened  a  mind  as  most  of  those  of  bis 
Age,  who  have  enjoyed  much  greater  advan- 
tages. 

I  do  not  hold  it  my  duty  to  defend  sedition,  , 
— ^the  defence  which  I  have  to  offer  on  the  i 
part  of  Mr.  Winterbotham  is  of  a  very  dif-  ' 
ierent  complexion :  and  if  I  can  succeed  in 
'Carrying  the  attention  of  the  jury  to  the  dif- 
ferent articles  of  the  charge,  I  do  not  doubt 
but  I  shall  make  it  clearly  appear,  that  the 
fit  greater  part  of  the  worils  were  not  spoken 
bj  Mr.  Winterbotham ;  and  that  where  the 
witnesses  for  the  prosecution  have  laid  hold 
af  some  of  the  words  which  he  did  use»  by 
the  omission  of  some  words,  and  the  tmns- 
fMsine  of  others,  they  have  been  taken  in  a 
irery  difierent  !«n9e  from  that  in  which  Mr. 
WinterbotlTftm  used  them ;  and  this  I  under** 
take  to  lay  before  the  jury,  not  in  my  speech, 
but  in  evidence.  The  nature  of  my  defence 
is  that  in  many  instances  the  words  were  not 
spoken  at  all:  in  others,  where  they  were 
spoken,  or  something  like  them,  they  have 
been  veir  much  perverted,  and  will  bear  a 
^uite  di&rent  construction. 

The  jury  will  recollect  that  this  sermon 
«(^s  preached  on  the  5th  of  November,  on  a 
day  set  apart  by  the  legislature  to  comme* 
inorate  our  deliverance  from  papal  power, 
and  the  establishment  of  our  liberties  by  the 
Revolution  in  1688,  which  has  been  termed 
by  Mr.  Winterbotham,  a  glorious  Revolutbn. 
I  find  no  difBcuhy  in  admitting  that  political 
eermons  are  in  general  improper ;  but  not  on 
^  day  set  apart  for  the  commemoration  of  that 
^re&t  national  event,  of  which  itie  the  duty  of 
the  mimstor  to  point  out  the  principles,  and 
to  show  in  what  those  principles  have  been 
departed  from ; — ^was  the  doing  this  faulty  in 
Mr.  Winterbotham  ?  if  it  was  a  fault  in  him, 
arhat  will  yoa  say  to  the  many  sermons 
ftreached  on  that  day  from  the  pulpits  of  the 
established  Church  ? — ^where  all  the  preachers 
vent  into  the  principles  of  the  lievolution, 
Mid  no  one  condemnm  them  for  it  ? — will  you 
■condemn  Mr.  Winterbotham  for  doing  that 
Vhich  has  been  done  without  censure  in  so 
anany  of  the  eetablished  churches?  The  samfc 
l^rtaith  that  condemns  Mr.  Winterbotham, 
icondemns  «iot  only  this  sermon,  hut  those 
(Which  were  preached  on  Che  same  day  befm 
alie  great  national  assemblies  of  this  land, 
jlf  a  mtan  keeps  within  the  line  of  Che  law,  to 
9>oint  out  in  what  respect  the  principles  of  tl^ 
4revohitk>n  have  l^een  abode  by,  imd  in  what 
respect  they  have  been  departed  inm — h  no 
jctitsne*  Or  do  we  live  under  a  government 
«wh&ch  alkms  us  to  say  "what  we  can  in  favour 
M  tha  prtaoiplae  of  the  Reaoiutian^  hut  ^ifll 

If 
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b«r  of  words  ftfe  laicl  wfakh  one  or  other  of 
the  witnesses  fin  the  crown  sav  they  attended 
to,  but  which  being  mentioneci  to  another  of 
them  he  does  not  "recollect.  Airs.  Chanuens 
does  not  recollect  the  text,  but  save  the  de^- 
fendant  began  about  the  French  revolutioa ; 
and  all  the^otlier  witnesses  ibr  the  |)rotecu> 
tion^  say  that  the  revolution  in  France  was 
not  »poken  of  till  near  the  end  of  the  sermon. 
What  can  the  Jury  think  of  witnesses  who 
differ  so  materially  resfiecting  the  dieouseion 
of  the  most  maiertal  charge  in  the  indict^ 
menit?  and  which  according  to  some  of  the 
cvideAcee,  took  up  a  considerable  portion  of 
the  time  in  wbkh  tlie  defendant  spoke,  thou^ 
that  tppears  totally  incredible  with  tlie  tetti- 
aomof  of  others  of  them. 

I  do  not  mean  to  say  that  these  witnesses 
«ri  peijiired ;  they  may  think  what  they  have 
SM  is  tnie,  hut  nuNiy  the  jury  will  not  ^ve 
fOttch  credit  to  their  recollectioa.*^!  beheve 
something  like  wme  of  the  wetrds,  was  ut^ 
4«red  bv  Mr.  Winterbotham,  but  not  in  the 
•ense  wlikh  they  have  mentioned,  or  in  which 
they  are  laid  in  the  indietment. 

i'addon,  one  of  the  witnesses  for  the  prose- 
cution,  was  so  pedtcUy  unacquainted  with 
ibe  event  of  whieh  Mr.  Winterbotfaam  was 
firuaching,  that  though  yuu,  gentlemen  of  the 
jmy^  know  my  well  what  Mr.  Wjnterbelham 
meant  by  the  Stuarts,  he  thought  he  meant 
nil  officer  under  the  goveranent,  and  coo- 
oeived  him  to  alkide  to  a  gentleman's  slewaH ; 
amd  90  wiliing  wetu  some  of  the  witnesses  for 
the  crown  to  criminate  Mf.  Wiaterbcritem, 
ihat  they  attiibutad  eeeiy  word  uttered  by 
him  to  a  disapprobatien  of  the  present  go- 
venmicnt. 

Those  witnesses  who  did  not  pretend  to 
eemember  aocaralely  tiie  paiticuter  words, 
Imt  who  perfectly  noderatood  the  whole  drift 
and  scope  of  the  sermon,  are  certainly  better 
entitled  to  credit,  than  those  who  only  re- 
oiembered  the  words,  but  did  not  understand 
the  meaning  of  them»  though  they  pretend  to 
have  made  memorandums  two  mcmths  after 
the  sermon  was  preached.  Mr.  Little  mid 
very  properly  that  at  this  distance  of  time  he 
ceoid  net  recollect  the  partioulai  words,  but 
that  Mr.  Winlerbotham  compared  the  pre- 
ecttt  times  with  the  time  of  the  revo> 
kition,  saying-  then  there  was  no  national 
debt,  but  now  there  was  a  veiy  laroe  one— 
tiut  is  there  any  tiling  seditious  in  that  f  he 
compared  it  in  a  view  in  which  il  bore  the 
comparisoD.  This  witness  went  to  the  meeting 
§»  tne  purpose  of  receiving  information  and 
instruction,  and  seems  to  have  attended  par- 
ticnlarlv  to  the  8ermon.--NSpeaking[  of  the 
eases,  tie  gave  a  very  material  evidence — 
he  mid  heavy  taxes — is  that  seditkws? 
Td  say  taxes  are  oppressive,  may  be  sedi- 
tious, but  to  say  they  are  heav^,  1  contend  is 
not  seditious.— Though  Mr.  Wmterbocham  is 
Slated  by  one  of  the  witnesses  to  have  saki 
«iat  our  laws  am  Imd,  yet  by  ^myther  he  is 
•taMd  m  have  laid  that  our  tews  am  feod. 


Then  can  you,  gentlemen  of  the  jury,  believe 
witnesses  wiio  thus  contradict  themselves  I 

I  shall  DOW  proceed  to  state  the  difibrsnt 
counu  in  the  indictment,  and  the  difierent 
wuy  in  whkh  I  shUl  meet  them  by  evidence ; 
but  first  I  shall  contend  that  it  is  necsssary 
for  the  gentlemen  concerned  in  the  proseoa^ 
tion  to*" prove  the  precise  words  laid  in  the 
indktment,  for  no  othw  words,  however  sedi. 
tious  they  may  be  (unless  they  are  contained 
in  the  indictment)  will  be  suAeie&t  So  justify 
you  in  finding  Mr.  Winterbothara  guilty. 

In  the  firet  count,  Mr.  Winlerbotham  is 
charged  with  sayin  j;,  ^  The  laws  made  at  that 
time  (meaainff  the  time  of  the  levoKition)  hftve 
been  since  aouied  and  brought  intodisosei 
and  it  particularly  behoves  me  to  speak  of 
the  preient  times/'  Not  one  of  the  wit<« 
nesses  for  the  crown  has  ]proved  this  chargt  *■ 
for  though  Paddon  has  said  something  of  that 
nature,  yet  his  evidence  does  uot^  to  jpmof 
of  tho  oount,  but  only  thai  Mh  Wmtsr« 
botham  said  the  laws  in  being  at  the  time  of 
the  revolution,  have  been  since  diiused ;  and 
h  is  certainly  more  than  probable  that  Mr. 
Winterbetham  at  that  tiase,  epeaking  of  tho 
revolutbn,  meant  to  refer  m  the  laws  which 
were  then  in  eaistenoe,  and  not  So  the  hnrs 
which  warn  nmde  at  the  itfvohitioa;  for  the 
laws  made  at  die  revolution  were  the  ktra 
that  altered  the  ^vemment  at  that  time, 
and  which  oenstiuited  what  Mr.  Winter* 
botham  called  a  ^orious  revolution,  and  these 
is  not  a  word  m  ovidenos  on  this  serason 
about  the  lasrs  made  at  thst  time  being  dia>i 
used.  You  eannot  therefore  find  Mr.  Win* 
terbotham  guilty  of  speaking  of  the  abuse  or 
disuse  of  the  laws  made  at  the  time  of  the 
revohmon  on  proof  that  he  Bpcdee  of  the 
disuse  of  other  laws  which  were  then  in 


The  ^large  in  the  second  oount  isy  <<  I 
h^ly  approve  of  the  revolution  in  Fnace, 
and  I  do  not  doubt  but  it  has  opened  the 
eyes  of  the  people  of  £ngland.''-^Iias  any 
one  pmi«d  that  Mr.  Winterbotham  sfMke 
these  words  connectedly  together  ?  The  jury 
will  recollect  that  what  I  compUun  of,  is  the 
earbUng  of  this  sermon.  Paadon  and  King 
have  stated  that  Mr.  Winterbotham  endea* 
voured  to  expose  the  old  despotic  govensment 
ofk>ance:  but  I  appeal  to  the  juiy,  ^dmther 
it  is  seditious  to  rejoice  in  the  revolutmn  in 
France,  so  far  as  it  is  a  deliverance  from  dsa« 
potism  and  papal  power  ?^was  that  power  so 
very  desirable  r  (>od  forbid  that  I  shouMvlx 
tempt  a  defenceor  palliation  of  the  anarchy 
and  murder  vrhich  has  attended  that  evait  9 
Mr.  Winterbotham  himself  in  this  very  eer« 
mon,  oxpressly  suited  his  abiiomuce  of  it; 
and  so  fir  from  saying  he  did  not  doubt  bat 
it  had  opened  the  eyes  of  the  people  of  Eng-^ 
land  to  see  the  necessity  of  a  similar  revolu- 
tion in  this  land,  he  said  in  so  many  expeesa 
vrords  that  we  had  no  occasion  for  a  rev6hN 
tiOD,  that  he  denreeated  such  an  evtnt^  aad 
said  that  the  famneHt  akme  was  toheup^ 
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by  a  preaomptioii  only,  t9  think  bim  gtiihj. 
And  even  suppofiing  the  evidence  should  be 
eiacUy  equal,  1  am  Mire  I  need  not  remind 
joa,  that  you  ought  to  lean  on  the  side  of 
mnocencey  and  acquit  Mr.  WinterbodiaiD ; 
and  you  will  consider  that  all  the  witnesses  I 
shall  produce  will  positively  prove  a  neeh 
tive,  at  least  as  iiir  as  a  native  can  be 
proved. 

On  the  next  charge,  viz.  that  in  the  sixth 
county  I  have  a  different  topic  to  address  the 
jury  upon :  with  reference  to  the  reduction  of 
the  national  debt,  Mr.  Winterfaotham  is 
staled  to  have  said,  **  I  speak  boldly,  I  deny 
it ;  for  it  is  no  other  than  a  person's  taJdog 
money  out  of  one  pocket  and  putting  it  into 
the  other."  It  certainly  has  been  a  disputed 
point  whether  the  national  debt  is  reduced 
or  not,  and  the  subject  is  as  perfectly  unintel- 
ligible,— ^This  I  take  upon  me  to  state  on  njr 
own  experience  :  I  once  considered  the  sub> 
ject  as  accurately  as  I  could,  but  not  bebg 
able  to  satisfy  mvself,  I  determined  to  in- 
quire of  others,  and  the  first  person  I  inquired 
of  told  me  it  was  very  clear  to  him  that  the 
national  debt  was  reduced ;  and  the  next  per- 
son told  me  it  was  as  clear  the  other  wty^ 
and  I  remember  that  he  used  the  very  sane 
expression  which  is  charged  in  this  count 
aminst  Mr.  Winterbothaoi,  that  it  was  ns 
other  than  a  person  taking  money  out  of  one 
pocket  and  putting  it  into  the  other.— If  it 
were  sedition  for  one  party  to  differ  from 
another  on  a  political  subject,  everv  one 
around  this  tabl^  would  be  liable  to  be  in- 
dicted ;  and  if  you  eentJemen,  of  the  jury,  are 
prepared  to  say  that  this  is  sedition,  and 
were  to  go  through  the  country,  you  migbt 
convict  naif  ihe  mhabitants  of  sedition,  tor 
few  persons  would  be  able  to  avoid  the  cbaige 
—public  opinion  bong  so -fluctuating  as  geoe- 
raUy  to  go  with  the  last  speaker. 

Although  I  acknowledge  that  I  differ  fitni 
Mr.  Wiuterbotham  in  Bis  political  senti- 
mcnts— yet  I  cannot  desire,  to  send  fire  and 


plied  to  for  the  redress  of  grievances — ^this  I 
undertake  to  prove  by  ewlence,  and  have 
therefore  no  doubt  but  you  will  acquit  Mr. 
Winterbotbam  of  this  charge. 

In  the  third  count,  Mr.  Winterbotbam  is 
stated  to  have  said,  ^  Whjr  are  your  streets 
and  poor  houses  crowded  with  poor,  and  your 
giob  with  thieves,  but  because  of  the  op- 
pressive laws  and  taxes  i-^l  am  astonished  that 
yon  are  quiet  and  contented  under  these 
grievances  and  do  not  stand  forth  in  defence 
of  your  rights.^  Not  one  of  the  witnesses  for 
the  crown,  with  all  their  disposition  to  select 
ofiensive  passages  could  prove  that  Mr.  Win- 
terbotbam uttered  these  words  in  one  distinct 
connected  sentence.  But  in  the  fourth,  tenth, 
thirteenth,  and  fourteenth  counts,  they  are 
separated— It  is  said  that  he  imputed  the 
streets  being  filled  with  beggars,  tne  poor- 
houses  with  poor,  and  the  gaols  with  thieves, 
to  oppress«re  laws  and  taxes ;  but  if  the  juiy 
will  attend  to  what  the  witnesses  for  the  pro- 
secution have  said,  they  will  find  that  not 
many  of  them  have  used  the  word  <^res- 
sive ;  and  I  desire  the  jury  to  poll  them  on 
that  head.— Paddon  said  opfH-essive— King 
said  he  was  confident  the  word  was  heavy — 
Pridharo  said  oppressive— Jago  said  she  was 
almost  sure  Mr.  Winterbotbam  said  oppres- 
sive— ^little  said  the  words  were  neavy 
taxes,  and  in  express  terms  declares  Mr. 
Winterbotbam  said  nothing  about  oppressive 
laws  or  taxes — ^Mary  Cliannens  saia  it  was 
owine  to  heavy  taxes*,  the  learned  Serjeant 
asked  her  again,  and  she  said,  heavy ;  and  she 
was  repeatedly  asked,  and  as  repeatedly 
made  the  same  replv — ^Jobn  Channens  said 
the  defendant  used  the  word  oppressive,  but 
he  said  his  wife  had  an  excellent  memory, 
and  she  said  heavy ;  and  the.  jury  have  the 
greatest  reason  to  believe  from  the  prosecu- 
tors own  Witnesses  that  the.  word  was  heavy. 
However  I  shall  call  several  witnesses  who 
will  prove  that  the  defendant  never  used  the 
wora  oppressive ;   and  that  the  words  in  the 


latter  part  of  the  count  were  never  uttered  by  ^  faggot  to  every  one  who  differs  from  me^— if 
him  throughout  the  whole  of  this  sermon :  you  gentlemen  of  the  jury  can,  much  good 
and  I  am  certain  that  the  jury  will  not  have  a    may  it  do  you. 

doubt  in  saying  that  the  defendant  is  not  .  On.  the  next  count,  the  seventh,  I  cannot 
guilty  on  this  charge.   .  '  speak  seriously ;  it  is  so  extremely  impn»faable 

In  the  fiflh  count,  the  defendant  is  charged  \  that  a  man  of  Mr.  Winierfoaibam's  under- 


with  saying^  You  iancv  you  live  under  a  mild 
government  and  eood  laws,  but  it  is  no  such 
thing."  One  of  their  own  witnesses  has 
proved  that  Mr.  Winterbotbam  stated  in 
express  te^ins  that  our  laws  were  eood,  and 
Mr.  Winterbotbam  is  not  such  a  fool  as  to 
contradict  himself  in  the  same  sermon.  This 
I  do  not  state  as  an  answer  to  the  charse,  but 
only  as  a  preparatory  introduction  to  tue  evi- 
dence .which  I  shall  adduce.  I  shall  prove 
by  several  persons  who  are  in  the  habit  of  at- 


standing  should  have  used  these  vroids— 
''  When  there  is  a  demand  made  to  the 
House  of  Commons  for  a  supply,  they  deny  it 
at  first,  and  on  a  second  denaand  there  are 
two  thirds  or  three  fourths  will  grant  it,  and 
th^  they  will  share  it  among  them."  Could 
any  man  possessed  of  the  understanding  of  a 
postilion,  or  even  of  the  horse  the  postilion 
rides  on,  have  spoken  such  nonsense?  Chao- 
nens  is  the  only  witness  who  spoke  to  this 
count,  and  he  said  Mr.  Winterbotbam  said  so: 


tending  on  Mr.  Winterbotham's  ministry,  that  j  that  certainly  was  his  evidence,  but  then  the 
be  did  not  use  these  words,  norany  like  them,  ijury  will  recollect  there  were  called  bete 
But  if  I  only  prove  that  it  is  not  only  impro-    him  Paddon,  who  nuide  memorandums  at  the 


bable,   but   riext    it    impossible     that  ~  he 
should  have  done  so,  the  juiy  will  not  be  led 


end  of  two    months,  and  five  others  wfa^ 
heard  nothing  like  .it;   and  ooo  of  U»m 
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(Miss  Ja^)  on  i>ehig  asked,  says  she  thinks 
It  impossible  these  words  should  have  escaped 
her  if  they  had  been  spoken.  Is  it  possible 
the  words  should  not  strike  the  ears  of  all 
those  six  other  witnesses,  who  were  certainly 
not  unwillins  to  remembfr  any  thine  against 
Mr.  Winterbotham  ?  But  I  shall  call  a  great 
manv  witnesses  who  will  prove  that  no  such 
words  were  uttered.  So  many  witnesses  for 
the  prosecution  not  recollecting  them,  a  half 
crazy  man  at  last  only  speaking  to  them,  can 
the  iury  have  a  doubt  remaining  on  their 
minds,  af^r  hearing  the  defendant's  wit- 
nesses and  reflectingon  the  absurdity  of  the 
words, that  t^hey  were  never  uttered  by  him? 
It  is  impossible  that  they  can. 

The  next  count  is  only  a  variation  of  the 
last. 

In  the  ninth  count,  Mr.  Winterbotham  is 
charged  with  sayins,  <*  We  have  as  much 
rie;ht  to  stand  up  as  tney  did  in  France  for  our 
Rbcrties." 

The  construction  put  upon  these  words  in 
the  innuendos  affixed  to  them  is  forced  and 
minatural,  for  the  maintaining  the  possession 
of  a  right  does  not  necessarily  imply  the  en- 
forcing the  exertion  of  that  right ;— and  I  be- 
lieve f  may  take  upon  me  to  say  that  neither 
of  the  two  witnesses  (for  there  are  only  two 
who  have  declared  that  Mr.  Winterbotham 
did  utter  these  words  in  his  .sermon)  have  at* 
tempted  to  put  such  a  meaning  upon  them  as 
^  that  the  subjects  of  this  kingdom  ought  to 
stand  lip  to  effect  a  revolution  in  the  govern- 
ment or  this  kingdom  similar  to  the  late  Revo- 
lution in  the  government  of  France."  But  in 
the  evidence  I  shall  brine  forward  on  Mr. 
Winterbotham's  behalf,  I  shall  not  only  prove 
to  you  that  he  did  not  utter  these  woras,  but 
that  no  such  meaning  as  is  here  affixed  to 
these  words  could  be  fixed  on  any  part  of  his 
sermon — I  shall  prove  to  ^ou  that  Mr.  Win- 
terbotham so  far  from  saying  any  thing  that 
liad  a  tendency  to  encourage  a  revolution  in 
this  kingdom,  said  quite  the  contrary — that 
ke  deprecated  the  idea  of  it — said  we  wanted 
BO  revolution,  and  that  we  should  prove  supe- 
rior to  throwing  ourselves  into  a  state  of 
aoarchy  and  confusion — and  if  I  do  this  by  a 
Bomber  of  respectable  witnesses,  the  jury  will 
AOt  hesitate  to  pronounce  Mr.  Winterbotham 
innocent  with  respect  to  this  charge. 

The  tenth  count  I  have  observed  upon 
before. 

Then  comes  the  eleventh  count — ^Mr.  Win- 
terbotham is  stated  in  the  indictment  to  have 
fatd,  ''  His  majesty  was  placed  upon  the 
throne  on  condition  of  keeping  certain  rules 
•nd  laws,  and  if  he  does  not  observe  them  he 
has  no  more  right  to  the  throne  than  the 
-Stuarts  had.''  I  shall  be  content  for  you,  gen- 
tlemen, to  convict  Mr.  Winterbotham  on  this 
oount,  and  to  find  the  innuendos  as  laid; 
but  I  shall  not  be  content  for  you  to  find  the 
words  are  seditious,  because  they  were  spoken. 
— No  man  has  a  greater  respect  for  his  mar 
jesty  than  I  have,  or  ir  more  convinced  of  the 
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benefits  derived  from  his  majesty's  govern- 
ment— but  I  contend  that  these  words  are 
true.  Does  any  man  pretend  to  say  that  hia 
mtgesty  sits  on  the  throne  by  divine  right  f^*- 
no  one  will  dare  to  do  this — no  one  can  do  it 
without  making  himself  an  offender  against 
the  constitution  ofthe  country .-*If  the  prose- 
cutors had  proved  that  Mr.  Winterbotham 
had  asserlea  in  his  sermon  that  his  maiesty 
did  not  keep  those  laws  and  rules  by  wnicfi, 
as  the  first  magistrate  of  this  kingdom,  he  ia 
bound,  this  would  have  been  highly  seditious 
— but  this  none  of  the  witnesses  for  the  pro« 
secution  have  dared  to  insinuate. — If  then  he 
uttered  the  words  laid  in  this  count,  and  with 
the  meaning  affixed  to  them,  he  only  did  that 
which  he  was  authorized  to  do  by  the  laws  of 
this  country. — For^  what  was  the  right  of  the 
Stuarts?  Why  were  they  driven  Trom  the 
throne  of  this  kingdom  f  Why  was  it  a  glorious 
revolution,  but  because  an  arbitrary  monarch 
having  broken  the  laws  which  his  eneagement 
bonnd him  to  support,  he  was hurledfrom  the 
throne;  and  the  people  of  England  on  that 
occasion  did  themselves  justice.  If  the  coiw 
traiy  is  law,  then  there  is  an  end  of  the  revo- 
lutbn  and  all  its  glory ;  then  those  who  sue 
ceeded  the  Stuarts  were  usurpers  and  the 
glorious  revolution  of  1688,  was  downright 
and  stark  rebellion ! — ^There  is  no  person  in 
these  realms  above  the  laws — no  person  so 
great  but  the  laws  of  the  constitution  reach 
him :  those  laws  hb  majesty  does  observe-^ 
those  laws  Mr.  Winterbotham  said  he  did  ob^ 
serve :  therefore  those  words  are  perfeGtl  v  in« 
nocent;  and  not  only  innocent  but  laudable 
and  praise-worthjjr ;  therefore  I  care  not  a 
&rthing  if  the  iury  find  that  Mr.  Winter- 
botham did  speaic  them,  for  he  did  not  insist 
that  his  msyesty  had  broken  the  laws. 

In  the  twelfth  count  which  imputes  to  Mr. 
Winterbotham  those  words,  ''  I  highly  ap* 
prove  of  the  late  revolution  in  France,  and  I 
do  not  doubt  but  it  has  opened  the  eyes  of 
Britons:" — 1  do  not  recollect  that  those 
words  are  proved  to  have  been  spoken  in  one 
connected  sentence,  by  any  of  the  witnesses. 
— ^As  to  Mr.  Winterbotham's  approbation  of 
the  revolution  in  France,  I  have  stated  upon 
what  grounds  he  approved  of  it— and  this 
statement  has  been  supported  by  the  wit- 
nesses for  the  prosecution.  He  had  before 
spoken  of  our  deliverance  firom  papal  power, 
and  he  then  rejoiced  in  the  revolution  of 
France,  as  likely  to  be  productive  of  the  same 
benefits ;  in  tliat  sense  only  he  approved  of 
the  French  revolution,  and  in  this  he  was 
supported  by  all  who  wished  for  the  happi- 
ness of  mankind. — But  God  forbid  that  any 
man  should  rejoice  in  the  means  by  whi^ 
that  benefit  was  obtained !  this  Mr.  Winter- 
botham had  never  done. 

With  respect  to  the  latter  part  of  the 
charee, — the  application  of  it  to  the  people  of 
England, — there  will  certainlv  be  a  contradic- 
tion in  evidence ;  for  I  shall  call  many  wit- 
nesses, who  with  aU  the  attention  ii^  their 
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power  (the  only  ef'tdencm  which  can  possibly 
be  brought  on  such  a  cbar^)  will  all  say  that 
no  such  words  were  uttered  by  Mr.  Winter* 
botham  in  the  course  of  his  sermon. 

The  thirteenth  count  is  only  a  repetition  of 
the  words  in  the  former  one. 

The  words  charged  in  the  fourteenth  count 
are,  '^  Under  these  grievances,  it  is  time  for 
you  to  stand  forth  in  defence  of  your  rights." 
On  the  part  of  Mr.  Winterbotham  I  have 
certainly  to  complain,  and  he  through  me  has 
to  complain  that  his  sermon  has  been  garbled, 
and  a  few  detached  sentences,  stripped  of  their 
connexion,  have  been  put  together  in  one 
count,  and  separated  in  others,  with  a  studied 
design  to  criminate  him ;  but  I  doubt  not  but 
I  slmll  be  able  to  prove  that  Mr.  Winter- 
botham did  not  say,  thioaghout  the  whole  of 
his  sermon,  *^  It  is  time  for  you  to  stand  forth 
in  detoca  of  your  rights :"  but  the  words 
**'  under  these  grievances,"  have  never  been 
nroved  to  have  been  uttered  by  Mr.  Winter- 
bothan.  One  of  the  witnesses  certainly  did 
prove  the  latter  part  of  this  count,  and  it  was 
HI  answer  to  a  question  which  bis  lordship 
put,  and  which  I  should  have  objected  to 
had  it  been  put  by  anv  other  party,  but  as  his 
lordsbip  put  it  I  could  not. 

Tha  other  words  **  under  these  grievances" — 
asc  stated  to  have  been  used  by  Mr.  Winter- 
botham, but  they  have  not  been  proved. -~ 
0^  of  the  witnesses  indeed  said  he  supposed 
hin  to  mean  so,«-but  to  eonvict  Mr.  Winter- 
hotham,  you  must  have  proof  that  he  used 
the  words ;  and  I  am  justified  in  saying  that 
those  words  are  not  found  in  any  part  of  tlie 
•videoce  for  the  pmacution,  and  therefore 
the  jury  cannot  find  him  guilty  of  uttering  them. 
.  I  have  now  anioutdveried  partkulvly  on  all 
the  charges  contained  in  the  indictment,  and 
on  the  evidence  brought  forward  to  support 
them  I'^And  when  the  jury  shall  have  heard 
the  evidence  I  have  to  adduce,  I  think  there 
are  none  of  ttan  on  which  they  will  find  Mr. 
Winterbotham  guiHy.^^You  may  probably 
hear  some  doctrines  were  contained  in  the 
aerraon,  which  you  and  I  do  not  approve,  but 
it  is  the  iMrth*right  of  an  Englishman  to  speak 
md  write  freely  upon  government,  provided 
he  4laes  it  foirly  and  candidly ;  and  whether 
it  was  in  the  spirit  ot  fon  discussion  that  the 
defendant  spoke  some  of  the  words  charged, 
is  for  the  jury  to  decide  on.  Mr.  Winter- 
botham certainly  did  enter  into  the  subject  of 
a  reform  in  parliament ;  with  respect  to  my 
olvn  opiqion  on  this  subject,  though  there 
nay  be  some  grievances  exis^ng,  though  we 
may  have  departed  from  the  principles  of  the 
levobitionin  someinstances,-^which  certainly 
is  tiM  case,>«p'yet  I  have  ne  difficulty  in 
•ayii^  that  it  would  be  attended  with  danger 
to  make  anv  alterations  at  present:  but 
iuvely,  considering  the  man  who  have  enter- 
tained contrary  opinions,  and  that  be  who  is 
now  the  idol  of  tnis  country  and  at  the  head 
of  his  n^^atjr's  councils,  and  wlio  hasattained 
adegratorpo|Hihifity  before  unkfio«n;^when 


such  a  nan  aa  Mr.  Pitt  hia  hdd  simibr  o»- 
nions  of  the  state  of  our  representatioD,  we 
inry  wiU  not  say  it  is  sedition  in  Mr.  Wiatcr* 
botham  to  bold  the  same.  ^ 

With  respect  to  what  Mr.  Wimerbotbam 
did  say  on  the  subject  of  refonn,  no  ofieoBe 
Gould  be  taken  by  a  tempenite  and  cooii. 
derate  man;  he  did  speak,^<^^nd  perhaps  il 
wero  better  not  to  speak  on  such  subjects,*^bt 
dki  speak  of  the  eomiption  attending  the  elec- 
tion of  members  of  parliament ;  but  the  jiny^ 
who  have  Cornwall  before,  and  Somerset  be- 
hind them,  perbaps  mav  have  beard  of  neb 
a  thing  from  othrrs  besides  Mr.  Winter* 
botham. — But  if  it  was  an  error  of  judgncat 
to  speak  of  it,  the  jury  will  not  convict  Mr. 
Winterbotham  fur  saying  what  tbe  wftUs  them- 
selves cry  out,  ^  Dum  tacent  clamanf 
Whether  it  would  not  be  better  to  tnist  to  tbe 
voice  of  God,  which  speaks  in  the  experieaee 
of  ^es,  than  to  uT|;e  an  immediate  reform,  it 
quite  another  question. — ^The  jury  know  that 
contrary  opinions  eie  held»  not  by  a  m^ionlT 
certainly;  but  there  are  none  of  jfou  but  have 
friends  who  hold  such  opinions,  and  yet  ym 
do  net  drive  Ihem  iirom  yonr  tables.  It  is  ost 
consistent  with  the  spifit  of  Christianity,  sr 
the  spirit  of  an  Englishman,  to  convict  a  man 
for  differing  in  opinion  from  ^u  on  a  poli&csl 
sukyect  And  though  Mr*  WmterbotbasB  miy 
have  uttered  doctrines  that  may  be  improiMrt 
and  that  may  be  imprudent  (and  I  will  oo 
this  occasion  admit  that  they  were  so) ;  rardy 
the  jury  will  not  find  biro  guilty*  unless  it  it 
proved  "be  had  a  seditious  intention. —i  itm* 
only  your  patience,  candour,  and  irapftrtial^'v 
and  aller  you  have  heard  the  evidence  whidi 
jl  have  to  adduce  on  the  part  of  Mr.  Wioler- 
botham,  I  have  no  doiiht  but  you  will  lad 
bins  not  guilty. 

I  might  slate  to  the  jury,  tbat  Mr.  Wintir- 
hothain  is  a  man  wnom  your  verdi(ct  m^ 
utteHy  ruin,  that  ha  naver  before  has  beea 
accused  of  sedition,  and  that  a  verdict  si 
guilty,  may  consign  him  to  destnictioa;  bit 
I  disdain  lo  take  tliat  ground;-—!  am  instnict' 
od  by  Mr.  Winterbothatt  himself  to  ditdsim 
such  a  defonce ;  what  he  demands  from  yssr 
jusUce,  lie  disdains  to  ask  from  youi  favsur; 
and  if  he  has  that  which  I  in  his  behal^woaU 
wish  to  obtain,  your  candid  and  impartial  tl- 
tention  to  the  evidence  that  shall  be  breugbt 
forward  in  his  ietence — ^1  am  well  asaired 
that  you  will  find  him  not  guilty  of  the  oSoao^ 
laid  to  his  charge. 

Mr-  Benjamin  Skepheard^  sworn. —Examined 

by  Mr.  East, 

Were  you  at  tb^  meetiuft-honie  in  Hpv^ 
lane  on  the  fifth  of  November  last  ?««-Y«s. 

Are  yeas  ene  of  Mr.  Wint^rbolbm's 
gregation}-!-No — ^but  go  there  at  tir 
sometimes  once  in  a  month  pr  two-^I  — 
there  that  evening,  it  b«ng  customary  toba*f 
a  sermon  pieached  there  on  thai  <tay*  ^^ 
likewise  customary  at  all  the  other  difMOo^ 
places  of  worship. 
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Were  you  there  before  the  sermon  bega^  ? 
^— Yes — ^and  was  particularly  attentive  to  what 
was  said— and  was  in  a  very  good  situation  to 
hear. 

Do  you  remember  Mr.  Winrterbotham's  text? 
— ^Yes-r— it  was  in  Exodud  the  ISth  chapter 
and  8ih  verse,  '*  Thou  shalt  show  thy  son  in 
that  day  sayins,  this  is  done  because  of  that 
Which  the  Loru  did  unto  me/' 

As  you  say  you  were  particularly  attentive, 
I  ask  you  wnether  the  defendant  made  use 
of  the  words  charged  in  the  first  count  of  the 
indictnicnt  ?  * — As  far  as  it  is  possible  for  a 
man  to  be  gertain  on  such  an  occasion,  I  de- 
clare he  did  not  say  thdse  words,  nor  any 
'words  to  the  same  etiect; — the  defendant  iSbsiid 
that  at  the  time  of  the  Uevolution  it  was  laid 
^wn  as  a  principle  that  frequent  parliaments 
^lould    be  heldy  but  that  they    were  now 
extended  to  seven  years. 
>  Did  the  defendant  use  the  wbrds  laid  hi  {h| 
second  count? — I  heaird  nothing  about  opeiF 
ing  the  eyes,  from  one  end  of  the  ^ermon  to 
tjie  other ;— the  ^^endant  approved  of  the 
Freaeh  revolution,  as  it  had  freed  twenty-five 
mUlioas  of  people  from  the  yoke  of  despotism 
they  lived  under — as  it  bad  opened  a  prospect 
of  an  amicable  intercourse  between  Prance 
and  this  country — and  as  it  had  opened  a  door ' 
for  the  spread  of  the  gospel ;  —but  he  in  no  res- 
pect proposed  the  example  of  France  to  be 
imitated  here— but  on  thai  contrary,  said  that 
in  this  country  we  wanted  no  revolntion^— and 
he  deprecated  the  idea  of  a  fevolution,  because 
it  would  produce  anarchy  and  bloodshed.    He 
said  a  reformation  was  necessary,  and  pointed 
out  bow  it  should  be  obtained,  namely,  by  pc- 
tkioninig  the  parliament ;  he  said  our  princi- 
pal grievance  was  the  long  duratk)n  of  parlia- 
ments,-and  the  inadequate  representation  of 
the  people.    He  observed  this  was  our  prin- 
cipal evil,  and  if  this  were  removed,  every  lesser 
evil  would  be  remedied  of  course.    lie  far- 
ther said  it  was  the  undoubted  ri^ht  of  the 
people  of  England  to  petition  parliament  for 
the  redress  of  grievances,  for  wKich  he  Quoted 
the  declaration  of  rights,  and  particularly  re- 
ferred to  where  the  Convention  Parliament 
claimed  this  privilege  as  the  undoubted  right 
of  the  people. 

Pid  you  hear  the  defendant  utter  the  words 
laid  in  the  third  count  ?-^The  defendant  did 
not  state  it  in  any  such  way,  nor  with  any 
such  sense  to  it.  He  was  representing  the 
situation  of  the  present  times,  and  said  li  was 
Sk  lamentable  fact,  that  while  the  nation  was 
in  a  slate  of  peace  and  great  coraniercial  pros- 
perity, our  streets  were  never  more  fuU  of  va* 
f  rants  and  poor,  or  our  gaols  with  felons  and 
ebtors.  I  am  positive  the  defendant  did  not 
use  the  latter  words  of  the  count,  viz.  '*  I  am 

*  •  To  prevent  the  trial  from  extending  un- 
xiecessarily  in  bulk,  the  repetition  of  the  words 
of  the  several  counts  is  avoided— and  the 
reader  is  referred  to  tlie  opening  of  the  case  by 
IJr.  Clapp.    Orig,  Edit, 
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astonished  that  you  are  quiet,  and  contented 
under  these  grievances,  and  do  not  stand 
forth  in  defence  of  your  rights;"  for  if  h6  had, 
I  would  have  taken  tip  my  hat  and  walked 
out. 

Did  the  defendant  say,  that  oppressive  laws' 
and  taxes  we^e  the  occasion  of  the  streets  and 
poor-houses  being  filled  with  poor,  and  the 
gaols  with  thieves  ? — ^lle  admitted  that  heavy 
tax6s  in  part  occasioned  it,  but  he  did  n'ot  use 
the  words  oppressive  laws  and  taxes,  either 
separately  or  connected  with  other  words; 
had  he  used  the  word  oppressive,  I  must  have 
recollecteil  it. 

Why  do  joxi  fhlnk  if  the  ^ord  oppressive 
had  beep  made  use  of  you  ^ould  have  recol- 
lected it  ? — It  would  have  forcibly  struck  me,* 
as  I  do  not  think  it  was  a  proper  place  to  talk 
about  oppression-. 

Did  the  defendant  uttei  the  words  laid  in 
the  fifth  count  ? — Mr.  Winte^otham  did  not 
use  these  words,  but  said  the  spirit  of  our 
constitution  was  excellent.  He  did  not  at- 
tempt to  impress  his  hearei^  vvith  the  idea 
that  they  dia  not  live  under  a  mild  govern- 
inent  or  good  laws ;  but  he  observed  that 
our  law  books  were  incumbered  with  obsolete 
and  contradictory  statutes,  and  he  thought  it 
would  be  better  if  there  were  stated  times  for 
their  revisal,  and  it  was  for  want  of  thosei 
'stated  times,  that  our  law  books  were  so  in- 
cumbered. 

Did  the  defendant  utter  the  words  dharged 
in  the  sixth  count  ? — Mr.  Winterbotham  said 
it  was  a  mistake^  and  referred  to  the  debates 
and  estimates  in  the  House  of  Commons,  in 
proof  of  his  assertion,  saying  the  national 
debt  was  no  more  reduced  than  a  person 
would  reduce  his  substance,  by  takii^  his  mo^ 
ney  out  of  one  pocket  and  putting  it  into  the 
other. 

Did-  J^lt,  Winterbothsm  use  the  words  as  art 
assertion  of  his  own,  or  did  he  speak  of  it  as 
the  opinion  of  others? — He  spoke  ofita;sa 
matter  of  opinion,  and  referred  to  the  debates 
and  estimates  in  the  House  of  Commons. 
He  said  some  thousands  a  year  had  been  taken 
off  the  taxes. 

Did  Mr.  Winterbotham^  use  the  words 
charged  in  the  seventh  count  ?— I  should  have 
tbouj^ht  him  mad  if  he  had.  He  said  nothing 
like  it ;  if  he  had,  I  should  have  thought  him 
fit  for  a  strait  jacket ;  I  paid  particular  atten- 
tion to  the  sermon,  and  must  have  heard  it  i# 
it  had  been  said. 

Did  the  defendant  use  the  wonls  laid  iix 
the  ninth  count? — No,  the  defendant  used 
no  such  words :  the  only  words  like  them 
were,  that  we  had  a  right  to  petition  parlia- 
ment for  a  redress  oi'  grievances.  He  pointed 
out  our  situation  as  very  different  from  that 
of  the  people  of  France ;  the  charge  is  there- 
fore a.  falsehood  or  perversion ;  and  this  is  my 
opinion  of  the  greater  part  of  the  indictment ; 
and  this  has  ever  been  my  opinion.  I  called 
on  Mr.  Eales  (the  deputy  clerk  of  the  peace 
for  De\^ii)y  in  January  last,  foF  copied  of  Mr. 
3  I 
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lA^intefbothmn's  indictments;  and  on  this  in- 
dictment told  him  at  that  time,  that  of  the 
fourteen  counts,  twelve  of  them  were  lijcs  or 
gross  misrepresentations :  and  that  the  other 
two  were  true  only  in  part,  aad  they  wjare 
those  which  refer  to  the  national  debt. 

What  is  your  opinion  of  the  seneral  tenour 
of-Mr.  Winterbotnam's  sermon?— I  heard  the 
whole  of  the  sermon,  and  think  it  was  calcu- 
lated to  enlighten  the  head  and  mend  the 
l^earty  at  least  it  had  that  effect  on  me,  and 
on  my  conscience  |  do  not  think  it  was  calcu- 
lated to  excite  seditiop.  Th^  defeodant 
prayed  for  the  king  very  affectionately,  and  for 
all  in  authority  ucSer  him ;  and  it  is  his  ge- 
lieral  custom  so  to  do  at  those  times  I  hear 
him. 

How  many  persons  might  there  be  present, 
when  this  Sermon  was  preached? — Two  or 
three  hundred ;  they  were  chiefly  of  the  mid- 
liling  and  lower  class  of  people ;  the  congre- 
gation is  in  geQeral  a  very  respectable  one ; 
tncre  were  two  other  places  of  worship  open 
^t  the  same  time,  which  might  be  the  reason 
why  ^he  congregation  was  npt  at  that  time 
larger. 

Cross-examined  by  Mr.  Serjeant  Rooke, 

You  s^id  Mr.  Wii^terbotham^s  sermon  had 
a  tcndei^cy  to  enlighten  the  head  and  mend 
the  bf^rt,  tell  us  ^henein  ?— Mr.  Winterbot- 
ham  in  the  introduction  of  his  serjnon,  said 
his  text  referred  to  the  deliveraiic^  of  the  peo- 
ple of  Israel  from  Egyptian  tyranny ;  th^t 
their  deliverance  was  commanded  by  God  to 
be  annually  commemorated ;  in  consequence 
of  which  a  like  practice  had  been  adopted  in 
most  countries,  and  by  few  more  so  than 
England :  then  said  the  events  usually  com- 
fneniorat^d  on  .that  d$^  were  the  frustration 
of  the  designs  of  the  papists  to  blow  up  the 
parliament;  and  the  revolution  eifedted  by 
iyill|am  the  Third,  wh^n  James  attempted  to 
subvert  the  constitution  of  this  country.  He 
called  the  revolution  a  glorious  one,  and 
showed  wherein;  said  it  was  a  principle  laid 
down  then  that  parliaments  were  to  be  fre- 
quently holden,  and  gave  us  the  particulars  of 
tn^  bill  of  rights ;  and  this  enlightened  my 
head. 

Then  you  had  never  heard  of  the  bill  of 
rights  before  I — Yes,  but  had  never  read  it, 
and  therefore  was  very  glad  to  hear  that  we 
^ad  such  rights. 

Now  tell  us  wherein  it  mended  your  heart? 
-—Mr.  Winteibotham  showed  the  disposition 
of  mind  with  which  we  ought  to  commemo^ 
rate  such  events,  viz.  with  general  charity, 
lie  said  we  oushi  not  to  conimemorate  these 
f vents  with  the  narrow  spirit  of  a  sectary; 
that  we  ought  to  lay  aside  the  distinction 
oif  churchman  and  dissenter,  and  join  toge- 
ther as  Britons  and  christians;  and  this  I 
hope  mended  my  heart. 

And  what  else  did  he  say? — ^He  spoke 
kighly  of  king  William,  and  those  who  eneci- 
9d  tlie  r^voluVioD;  aad  said  we  oifghi  to  re- 


vere their  chanctsrs,  and  inulate  their  coo. 
duct  in  like  circumstances.  He  said,  that 
William  was  indebted  for  the  crown  to  ^ 
people's  gratitude ;  that  the  parliament  acted. 
as  trustees  for  the  nation,  ia  conferriiig  the 
crown  on  William— that  they  had  since  eon- 
fened  it  on  another  famJij,  which  they  vmiU 
have  a  right  to  do  again  m  case  of  a  vfuiaacy. 
of  the  throne. 

Had  you  ever  any  conversation  with  the  de- 
fendant about  the  sermon?— Yes, the  sermoa 
was  a  subject  of  general  conversation,  aad  I 
have  several  times  told  him  what  I  had  heiid 
about  it. 

Is  Mr.  Winterbotham  connected  with  jm 
in  dtty  business  ? — Ves,  in  the  heiop  and  fiit 
manufactory,  is  a  partner;* 

Did  you  ever  see  a  copy  of  Uie  sermon?— 
Yes,  about  four  or  five  months  after  it  wss 
preached. 

Did  you  make  any  minutes  of  the  sennoD? 
—Not  till  about  the  beiuoning  of  December, 
when  Mr.,Foot,  the  solicitor  tor  the  prosecv- 
tion,  called  upon  me  to  gi^  t videnoe,  jibca 
I  refused  unless  compelled ;  when  expmog 
to  be  called  to  give  evidence  before  the  major, 
I  then  made  some  memorandums. 

Were  you  summoned  to  give  evidence  befon 
•the  mayor  ? — ^No. 

Did  you  keep  out  of  the  way  that  vou 
might  not  ?-— No,  but  on  the  contrary  staid  at 
home  on  the  day  I  expected  to  he  called. 

How  is  it  that  at  this  distance  of  time  jm 
can  speak  with  so  much  certainty  of  the 
sermon? —The  general  conversation  about  it, 
and  the  misrepresei||^tions  of  it  have  been 
such  as  to  oblige  me  oflen  to  enter  into  a  de^ 
fence  of  the  sermon,  by  which  means  my  ie« 
collection  has  been.^pported. 

You  said  you  made  application  to  Mr.  Eales 
for  a  copy  of  the  indictment ;  pray  how  came 
you  to  make  that  applicaUon  ? — Being  at  Et* 
eter  on  a  journey,  I  was  desired  so  to  do  by 
the  defendants  attorney,  and  if  ready,tobnii^ 
it  home  with  me. 

You  say  the  sermon  was  not  calculated  to 
stir  up  sedition  ? — ^The  general  tenor  of  die 
defendant's  sermon  was,  to  reconcile  people  to 
the  constitution  as  first  established ;  and  be 
pointed  out  a  mode  to  rectify  our  grievance! 
by  an  application  to  parliament  for  redress. 

Then  you  really  think  the  whole  tenor  ol 
the  sermon  was,  to  reconcile  people  to  the  jo- 
vcrnment?— I  do,  for  he  enforced  subraisstto 
to  the  laws,  though  he  did  not  to  the  k>ngdi^ 
ration  of  parliament,  or  to  the  present  state  of 
representation,  which  he  'wished  to  see  re« 
formed. 


♦  This  business,  begun  by  eight  individaal 
dissenters,  merely  for  the  purpose  of  afionnng 
employment  for  the  poor,  and  providing  »* 
the 43ducation  and  clothing  of  a  n"'"**^'^ 
indigent  children,  the  defendant  has  be^ 
obliged  to  relinquish  through  the  P?''^^^ 
inliueulte  of  popular  prejudice. — Ori^'J^* 
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Are  ywjL  a  piiaclier  ?— No,  I  do  liol  conceiTfe 
myself  qiuUined  to  preach.. 

What  are  you  ? — A  mercer— and  the  actio^ 
partdtr  in  aii  hemp  and  flilz  mindfacfory. 

MfS.  Jane  Pedtu  swotn. — Examined  by  Mr. 

Dampier, 

m 

Were^ou  at  the  meetine  in  How's  ]ane,  on 
ihe  fifth  of  November  last  r — I  was. 
Did  you  hear  the  defendant  preach? — J 

Do  you  remember  the  text? — ^Yes,  I  do ;  it 
mn  in  the  ISth  chap.  £xod.  and  8th  verse. 

Did  the  defendant  utter  the  woffds  charged 
lo  the  first  count? — ^No,  hedid  not — he  said 
the  principles  of  the  revolution  were  good, 
asid  ought  to  be  well  underitoood  and  cherish- 
isd ;  but  he  said  th^  were  so  buried  in  a  volomi- 
JI0U8  pile  of  law  books,  that  the  greater  part  of 
the  people  had  neither  leisure  nor  ability  to  un- 
derstand them.  If  he  had  spoken  the  words 
^hdrg^d  in  the  count,'  I  must  have  heard 
thttB. 

Did  Mr.  Winterbotham  utter  the  words 
charged  in  the  second  count? — No,  he  did 
not  When  he  spoke  of  the  revolution  in 
Erance,  he  said  nothing  about  opening  the 
•eyes  of  the  people  of  England ;  nor  did  he  say 
in  tjmeas  words,  that  he  approved  of  it; 
thoimi  it  seemed  to  me  that  he  did  appove  of 
the  first  Kvolotion  in  France,  as  givmg  civil 
and  religious  liberty  to  more  than  twenty  mil- 
lions of  persons. 

Did  tne  defendant  use  tlie  words  laid  in  the 
tilird  cotmt? — He  did  not.  He  lamented  that 
the  streets  were  filled  witk  b^;gajs,  the  work- 
houses with  poor,  and  the  gaols  with  felons 
and  debtors ;  and  this  in  a  time  of  peace,  and 
whiie  we  had  a  flourishing  trade :  but  he  did 
not  charge  it  to  oppressive  laws  and  taxes — he 
said  nothing  about  oppressive  taxes ;  nor  did 
he  use  any  such  words  as,  **  he  was  astonished 
they  were  quiet  and  contented  under  these 
grievances,  and  did  not  stand  i'orth  in  defence 
of  ihdr  rights  ;'^—  but  on  the  contrary,  said 
we  ought  not  to  throw  ourselves  into  anarchy 
imd-  confusion :  that  we  wanted  neither  revo* 
lotion  nor  bloodshed :  that  a  reform  in  the 
representation  was  by  most  people  judged  ne- 
cessary ;  and  it  was  our  duty  to  use  every  le- 
ga'  endeavour  to  obtain  it : — ^that  no  body  of 
men,  however  dissatisfied  they  might  be, 
-woaid  be  justified  in  attempting  to  obtain  by 
force,  a  redress  of  grievances ;  for  the  people 
IftfA  delegated  their  right  in  national  concerns, 
to  liie  parliament ;  to  whote  they  ought  to 
flmdte  tlieir  complstints  known. 

Did  the  defendant  utter  the  words  laid  in* 
tlw  6Hh  coutat?— No, .nor  93ff  thine  like  i 
th^nn.  4 

Did  the  defendant  make  use  of  the  'words 
chained  in  the  sixth  count? — He  di^  no\.say, 
<«  1  speak  boldly ;"  nor  dfd  he  deify^any^of  the  ^ 
national  debt  to  be  paid  off ;— he  said^' might 
b^  a^ked  whether  the  mh}ist^r  had  aot  been' 
reducing  the  nationaPdebtr-«xid  aaid  Jay  a  re- 
kit(U6ot  to  the  debates' ip  the  1^  %<^sfoD  iA' 
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psh-liament,  it  appeiired  to  be  like  taking  mo-* 
ney  out  of  one  pocket  and  putting  it  into  thd 
other. 

Did  he  say  any  thing  like  the  Words  charged 
in  the  sevewi  count  ?•— No ;  ihe  words  are  so 
strikindfy  absurd,  I  most  have  observed  theni 
if  ther  had  bsen  spqken. 

Did  the  defendant  utter  the  words  li^d  in 
the  ninth  count? — ^No ;  if  he  had  it  wouU 
have  beenx:ontnldictory  to  all  Ihe  test  of  \kt 
discourse. 

Then  the  defendant  did  not  say  any  thin|^ 
that  yoa  think  could  have  a  tendency  to  stir 
up  the  minds  of  the  people  to  a  revolution  io 
this  kingdom  ?— No,  he  did  not. 

Cross-examined  by  Mr.  Morris, 

Have  you  ever  seen  the  sermon  ? — ^Tes. 

How  long  ago  ?— It  might  be  a  month  or  % 
little  mote,  atW  it  was  j^reached :  but  X 
speak  firom  my  own  recollection,  and  not  from 
seeing  the  sermon. 

Pray  how  can  you  be  so  particalar  in  yooi^ 
recollection  ?— The  sermon  has  been  so  mdch 
talked  of  in  the  town — I  heard  of  it  in  every 
company  I  went  into :  and  manv  falsehoods 
being  prdpagated  about  it  has  induced  tee  at 
different  times  to  explain  it,  and  to  tt  ptM^ 
ailar  in  remembering  it. 

Did  you  ever  make  any  memorandums  of 
what  you  recollected?— Yes,  and  carried  thetii 
about  me  till  I  wore  them  out  in  my  pocket. . 

Pray  is  Mr.  Wimcrbothafn  any  relation  of 
yours? — ^No;  he  is  an  acquaintante — the  mU 
nister  whose  preaching  I  attend;  and  he  lives 
in  Our  house.  » 

1  think  you  said  Mr  Winterbotham  did  not 
say  positively  that  he  approved  of  the  French 
revolution  ? — He  seemea  to  approve  of  th<) 
first  revolution  in  France,  because  by  that 
mean^  a  blow  was  erven  to  popery— ^ai  it 
would  be  a  means  of  spreading  the  gosptfl^ 
and  prevent  wars  and  an  increase  of  taxes. 

He  did  say  something  then  about  taxes  ?'-=^ 
Pray  did  he  not  say  the  taxes  were  oppressive? 
--He  lamented  the  necessity  of  the  taxes^but 
did  not  say  they  were  oppressive. 

Did  he  not  say  they  were  heavy  ?— I  do  not 
recollect  whether  he  said  they  were  h6iavy  or 
not. 

Miss  Mary  Brend  sworn.— Exammed  by  Mr. 

Gibbs, 

Were  you  at  the  meeting  in  How's-lane  on 
the  fifth  of  November  last  r-^ Yes. 

Were  ydh  there  the  whole  time  of  the  ser- 
vice ? — I  was. 

Do  you  remember  the  text  ? — ^Yes,  it  was 
in  Exodus  ISth  chapter  and  8th  verse. 

Di^  you  particularly  attend  to  the  sermon? 
— I  did,  to  the  whole  of  it! 
♦  Did  Mr.*  ^Yinterb9lham  utter  the  w;ordfe 
charged  in  the  first  count  ? — He  did  riot :  I 
anusnre  if  he  had,  th\sy  would  have  attracted 
my  attention,  \ 

Did  Mr.  Wii)t«rbotham  utter  the  words 
chained  in  4)e  second  count?-— The  words  ii& 


.»■!. 


♦        »  *• 


\': 


w 


.-  • 

If 


855] 


S3  GEORGE  III.         Proceedings  against  Wm.  Winterhotham       ]9X 


the  latter  part  of4he  count  about  opening  the 
eyes  of  the  people  of  England,  were  not  spoken 
— Mr.  Winterbotharn  approved  of  the  revolu- 
tion whicli  took  place  in  France  in  the  first 
instance,  as  a  Briton;  as  it  gave  liberty  to  mil- 
lions, and  delivered  the  people  from  tyranny 
and  oppression,  lie  also  approved  of  it  as  a 
christian  ;  .as  thereby  a  mortal  blow  \vas  given 
to  popery,  and  an  opening  made  for  the  spread 
pf  the  gospel.  He  also  said  we  ought  to  es- 
teem tne  French  as  brethren,  because  there 
vas'a  prababilhy  of  their  enjoying  like  privi- 
leges with, ourselves :  which  I  understood  in 
a  civil  and  religious  sense.  He  also  approved 
of  it  on  accoimt  of  its  preventing  future  wars; 
but  I  am  couftdent  he  did  not  say  it  had  open- 
ed the  eyes  of  the  people  of  England  :  nor 
did  be  hold  out  the  French  revolution  as  an 
^example  to  the  people  of  England,  but  quite 
the  contrary.  He  mdeed  showed  the  neces- 
sity of  a  reform,  and  how  he  thought  it  ought 
to  be  accompHshed,  viz.  by  petitioning  of  par- 
liament ;  who,  he  said^  were  the  only  persons 
capable  of  efiectine  it :  and  this  was  to  be 
done  without  Woocbhed,  .viQlencf,  banditti,  or 
mob. 

Then  Mr.  Winterbotharn  did  not  say  any 
thin^  which  you  think  could  be  construed  to 
stirnng  up  the  people  of  this  country  to  a  re- 
yolution  ? — No :  the  general  drift  oi  the  ser- 
mon was  quite  opposite  to  persuading  the  peo- 
ple to  a  revolution. 

Did  Mr.  Winterbotharn  utter  the  words 
charged  in  the  third  count? — ^No ;  he  did  not 
^y  tlie  laws  and  taxes  were  oppressive;  on 
the  contrary,  he  said  the  laws  were  very  gobd : 
find  he  took  it  up  as  a  lamentation  that  our 
nation  being  in  a  flourishing  state,  yet  the 
streets  were  filled  with  beggars,  our  work- 
houses with  poor,  and  our  gaols  with  felons 
find  debtors :  but  be  never  imputed  it  to  op- 
pressive laws  and  taxes. 

Then  Mr.  Winterbotharn  did  not  use  the 
word  oppressive? — ^No,  I  am  confident  he 
did  not 

.  Did  Mr.  WinterboSham  make  use  of  the 
expressions  in  the  latter  part  of  this  count — 
^1  am  astonished"  &c.? — No,  he  never  ad- 
vised the  people  to  stanid  forth  in  defence  of 
their  rights:  the  tendency  of  his  discourse 
was  (]uite  the  contrary. 

Did  he  use  any  expressions  like  to  them  ? — 
No,  he  never  used  any  words,  to  which  such 
a  sense  could  be  given. 

Did  Mr.  Wintcrbotham  use  the  words 
charged  in  the  fifth  count?— No;* if  he  had 
they  would  have  struck  me  forcibly. 
,  Avas  there  notbingsaid  that  might  be  so  con- 
strued ? — ^No  words  were  used  to  which  such 
a  sense  could  possibly  be  aflixed ;  no  p^rt  of 
the  sermon  was  con^tent  but  quite  inconsis- 
tent with  such  doctrme.  •  , 

Did  Mr.  Winterbolham  use  the  words 
charged  in  the  sixth  count  ? — ^He  said  no  ^di 
thing  as  "  I  s{>eak  boldly,  I  deny  it" — ^but  he 
«poke  concerning  taking' money  out  of -one 
|iocket  and  putting  it  iato  the  other,  with  J!C- 


ference  to  the  debates  in  the  House  of  Com« 
mons,  and  not  a^  a  fact  of  his  own  know* 
ledge. 

Did  Mr.  Winterbotharn  utter  the  words  laid 
in  the  seventh  count  ? — I  am  confideDt  no 
such  words  were  used. 

Did  Mr.  W^interbotham  use  the  words 
charged  in  the  ninth  count? — No  compsnion 
of  the  kind  was  made,  because  he  di<l  not  look 
upon  us  to  be  in*  the  same  state  as  France 
was :  there  was  no  such  passage  in  the  ser- 
mon,' or  any  thing  like  it. 

How  is  it  you  uke  upon  you  to  speak  witk 
such  certainty  on  the  sermon  ? — I  have  had 
frequent  occasions  to  relate  what  I  remem* 
^red  of  it 

Do  you  reoollect  any  particular  time  or  cir- 
cumstance when  you  related  the  sermoa?— 
Yes,  the  same  evening  that  it  was  preached, 
to  m^  father,  who  was  not  at  the  meeting,  hut 
who  inquired  of  me  about  the  sermon  on  ny 
return :  the  sermon  being  a  subject  of  pobhc 
conversation,  I  have  very  frequently  contn* 
dieted  the  falise  reports  wluch  were  propagated 
conocrninz  it;  to  one  person  in  particular, 
who  said  he  was  ready  to  swear  the  text  vai 
about  binding  kings  ^n  chains^  and  nobles  in 
fetters  of  iron. 

Did  you  ever  see  a  copy  of  the  sermon?— 
No,  I  speak  entirely  from  my  recollection. 

Did  you  ever  make  any  minutes  of  it?— Yes^ 
I  made  minutes  of  what  I  recollected  soon 
after  the  sermon  was  preached. 

Cros.s-examined  by  Mr.  Serjeant  Lawrence, 

Pray  how  long  was  Mr.  Winterhotham 
preaching  this  sermon  ? — ^Near  an  hour. 

How  long  was  it  before  you  made  your  mi- 
nutes of  it? — It  might  be  three  weeks  or  a 
month :  a  prosecution  was  talked  of,  and  then 
I  reduced  what  I  recollected  into  writing. 

And  you  could  recollect  very  particuhriy 
what  was  said  at  that  distance  of  time?— I 
had  then  had  frequent  conversations  ahoot 
the  sermon  because  it  was  misrepresented. 

You  had  firequent  conversations  with  some 
of  Mr.  Winterbotham's  friends,  I  suppose  ^- 
No ;  I  had  never  at  that  time  talxed  vilb 
any  of  Mr.  Winteii>otliam's  particular  friends 
on  the  subject 

You  have  taken  upon  you  to  deny  the 
words  cliarged  in  the  indictment,  nray  bow 
is  it  you  can  speak  so  positively  at  tnis  time? 
might  not  these  words  have  been  spoken 
and  you  not  have  heard  tliem  ? — ^The  exprei- 
sions  charged  hi  the  indictment  are  so  paiticu' 
lar,  that  they  must  have  struck  floe  bid  tfaej 
•btenused. 

Prav  what  ure  the  words  that  you  ihink  so 

particliUr? — Tl\e  word%  chargeli  about  the 

revolution  ip  France  would  bteve  impressed 

me  that  Air.  Wmterbotham  thoittht  a  rcvo- 

•lution  neA^sary^  hfere,  as  would  the  ^w 

'  oppressive. 

•  You  *say  that  Mr.  Winterhotham  dkl  not 
use  the  word  "  oppressive/'  pray  what  reajoo 
did  he  assigo  for  tfat  s^U  and  poor  housfi^ 
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being  fiHqd  with  poor  ?— I  don*t  know  that  he 
assigndi  anyxeason. 

Did  he  not  attribute  it  lo  the  heavy  taxes, 
if  he  did  not  sav  oppressive  ? — ^I  do  not  recol- 
lect that  he  said  the  taxes  were  heavy  •  but  if 
}ie  had  said  they  were  oppressive^  1  am  sure 
that  would  have  struck  me. 

YoQ  dojlH  recollect  your  having  any  con- 
versation with  any  of  Mr.  Winterbotham's 
friend3  about  this  sermon  ? — ^The  only  person 
of  this  description  I  have  ever  said  any  thing 
to  is  Mrs.  Holland,  witli  whom  I  have  fre- 
quently conversed  since  we  were  subpoenaed 
to  give  evidence. 

Are  you  a  frequent  attendant  on  Mr.  Win- 
terbotham's  ministry  ? — Yes ;  and  have  always 
considered  him  as  a  very  respectable  character. 

Have  you  never  seen  the  sermon  nor  a  copy 
of  it? — No;  I  speak  entirely  from  my  own 
recollection,  unassisted  by  any  other  person 
or  thing. 

Is  not  Mr.  Winterbotham  very  intimate  in 
your  family? — He  is  no  particular  acquain- 
tance with  my  father  or  his  family;  as  a 
minister  he  occasionally  visits. 

Mrs.  Surah  Holland,  sworn.— Examined  by 

Mr.  East. 

t   '  •  • 

^  .  Are  you  a  usual  frequenter  of  the  meeting 
where  Mr.  Winterbotham  preaches  ? — Yes. 

Were  you  there  on  the  evening  of  the  5th 
of  November  last  ? — Yes,  I  was. 

Were  you  there  the  whole  time  of  the  ser- 
vice ? — 1  was. 

Did  yjQu  pay  particular  attention  to  the 
defendant's  sermon  that  evening  ? — Yes  I  did ; 
it  is  my  general  practice  so  to  oo. 

Did  Mr.  Winterbotham  make  use  of  th,e 
words  charged  in  the  first  count? — No,  nor 
any  thing  like  them ;  he  said  the  laws  made 
at  t^e  time  of  the  revolution  were  very  good ; 
that  ours  was  a  glorious  revolution. 

Ue  did  not  say  then  that  the  laws  had 
been  abused  and  brought  into  disuse? — He 
said  that  since  that  time  the  laws  respecting 
representation  had  been  misused. 

He  did  not  say  the  laws  were  abused  in 
any  other  sense,  but  as  it  respected  the  repre- 
sentation in  parliament  ? — No,  in  no  other. 

Did  you  hear  the  defendant  utter  the  words 
laid  in  the  secojDd  count? — ^No,  he  did  not  use 
the  words ;  he  rejoiced  at  the  revolution  in 
France,  as  the  people  had  been  long  deprived 
of  civil  and  religious  liberty,  and  he  hoped 
tbey  would  now  enjoy  both;  and  that  we 
being  influenced  by  the  spirit  of  the  gospel, 
should  now  be  united  as  brethren,  and  the 
wars  and  discord  which  had  so  long  prevailed 
between  the  two  nations  be  prevented ;  he 
never  said  it  would  open  the  eyes  of  the 
people  of  England — tlie  sermon  was  of  a  con- 
trary tendency ;  and  he  never  represented  the 
'•people  of  England  as  being  in  the  same  state 
as  the  French  were. 

You  are  sure  he  never  used  those  words  ? — 
I  am ;  for  had  he.  used  words  so  striking  I 
must  liftve  recollected  them. 


Did  the  defendant  use  the  words  charged 
in  the  third  count  ? — No,  he  said  it  was  to  be 
lamented  that  in  a  time  of  peace  and  pros- 
perity, our  streets  and  poor  houses  were 
crowded  with  poor,  and  our  gaols  with  thieves 
and  debtors. 

Did  Mr.  Winterbotham  use  the  words  in 
the  latter  part  of  this  count  ?— No,  he  did  not 
expisess  his  astonishment  at  the  quietness  of 
the  people ;  he  enforced  the  necessity  of  a 
reform  m  parliament,  which  he  recommended 
to  be  applied  for  without  riot  or  tumult — in  a 
l^gal  manner,  by  petitioning  the  House  of 
Commons. 

Did  Mr.  Winterbotham  say  that  oppressive 
Iji^ws  ^nd  taxes  were  the  causes  of  the  streets 
being  filled  with  poor?— lie  might  think  the 
weight  of  taxes  was  the  cause  of  it,  but  he  did 
not  mention  the  word  "  oppressive"  in  all  his 
discourse. 

Are  you  sure  Mr.  Winterbotham  did  not 
use  the  word  «  oppressive  ?"— If  the  word 
"  oppressive"  had  been  used,  it  would  have : 
made  an  impression  on  my  mind,  and  I  must 
b^ve  recollected  it. 

Did  the  defendant  utter  the  words  laid  in 
the  fifth  coun^  ? — He  said  no  such  thing,  nor 
any  thing  hke  it. 

Vou  are  sure  he  did  not?— If  he  had  it 
would  have  been  a  contradiction  to  what  he 
before  said ;  I  supposed  from,  what  he  said 
that  he  thought  the  laws  good. 

Did  the  defendant  use  the  words  laid  in  the 
s^xth  count? — He  did  not  deny  that  monev  . 
had  been  paid  off  the  national  debt ;  but  that 
other  things  had  happened  which  made  it 
necessary  to  lay  on  other  taxes,  which  was  the 
same  as  taking  money  out  of  one  pocket  and 
putting  it  into  the  other :  and  what  he  said 
was  in  reference  to  the  debates  m  the  House 
of  Commons. 

Did  Mr.  Winterbotham  utter  the  woids 
laid  in  the  seventh  count  .^ — No ;  he  used  no 
such  words,  nor  any  like  them. 

Did  he  use  the  words  laid  in  the  ninth 
count  ? — No,  nothing  of  the  kind ;  no  part  of^ 
the  sermon  could  be  construed  as  if  he  thought 
we  were  deprived  of  our  liberties ;  he  never 
held  up  the  revolution  in  France,  to  be 
imitated  in  this  coimtry ;  he  said  he  thought 
a  reform  in  the  parliament  necessary,  but  «aid 
there  was  no  need  of  a  revolution — and  he^ 
particularly  made  use  of  those  words  ^'  we 
have  no  occasion  for  a  revolution.*' 

You  have  I  think  before  given  an  answer 
to  a  similar  charge ;  but  I  would  again  ask 
you  did  the  defendant  utter  these  words  in 
the  fourteenth  count,  "  Under  these  griev- 
ances, it  is  time,"  &c.  ? — ^I  never  heard  any 
thing  of  the  kind ;  the  general  tendency  of- 
the  sermon  was  not  like  it. 

Do  you  think  if  the  words  had  been  used 
you  should  have  recollected  them  ? — Yes,  as  I 
should  have  thought  he  spoke  them  to  stir  up 
a  tumult. 

.  In  what  you  have  s»d  of  the  sermon  do- 
you  speak  from  your  own  recollection  ?-^Yes. 
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Did  you  ever  sec  the  sermon  ? — ^No,  bat  I 
beard  Mr.  Winterbotham  read  it  Mice  some 
months  ago — after  the  indictments  were  pre- 
ferred ;  I  had  £re(|uentlj  conversed  about  it 
before. 
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Vou  did  not  desire  Mr.  WiiiterSofham  to 
read  the  sermon  to  vou  f — ^No,  I  did  not  know 
of  his  intention  to  dd  it,  I  wcint  to  Mrs.  Oibbs 
by  chance. 


Cross-examined  by  Mr.  Fanshawe, 

Pray  do  you  live  at  Plymouth  f — ^Yes. 

How  far  from  the  defendant?— A  little 
distance. 

The  defendant  I  believe  Is  a  very  particular 
acquaintance  of  yours  ? — ^I  attend  his  preach- 
i&S  regularly,  but  have  no  other  particular 
acquaintance  with  him. 

Fray  bow  long  was  the  defendant  preach- 
ijBg  tms  sermon  ^—About  three  quarters  of  an 
hoar. 

Are  his  sermons  generally  of  that  length? 

--.Y08. 

This  sermon  was  preached  I  beli^v^  on  a 
Monday,  were  you  at  thb  meeting  the  day 
before  ? — Yes,  and  every  Sundaj  before  for 
five  or  six  wedcs. 

Can  you  recollect  any  particular  sermon 
the  defendant  preached  for  a  week  or  month 
bcfotef-=^No. 

Gan  you  recollect  the  text  af  any  ?— ^No. 

You  say  you  heard  the  sernion  redd,  wher6 
wiis  it  read  ?— At  a  Mrs.  Gibbs's. 

Pny  who  was  there  when  the  sermon 
Was  read  ? — Mrs.  Oibbs,  Mr.  Bowering^  and 
myself. 

'  Pray  what  are  fyou,  are  you  in  any  busi- 
ness ? — No,  I  am  a  widow,  and  live  with  my 
father. 

Mr.  Winterbofham  visits  you,  I  believe 
sometimes? — He  sometimes  calls,  and  may 
st»r  and  drink  a  dish  of  tea. 

Do  you  ever  visit  him  ? — ^No, 

How  came  you  to  be  at  Mrs.  Gibbs's  \^hen 
the  sermon  was  read — did  you  go  there  on' 
purpose? — ^No,  Mrs.  Oibbs  is  an  acquaint- 
ance— ^I  called  by  chance— I  often  do  so  with- 
out any  particular  invitation. 
-  Y^  did  not  know  the  defendant  was  going 
to  read  the  sermon  }-^l  did  not. 

Did  you  ever  mfdie  any  minutes  of  the 
sermon? — ^Yes. 

Did  any  person  desire  you  so  to  do  ? — ^N'o ; 
but  as  I  h^ard  a  prosecution  Was  likelv  t6' 
lake  place,  I  did  it-^no  one  knew  I  had  nohib 
it 

Hcrw  long  was' it  after  the  sermoiK  was 
preached  ?-^Some  time. 

How  can  you  then  speak  so  positive  ? — ^It 
was  impossible  for  ^e  to  avoid  recollecting 
it — ^there  was  so  much  conversation  about  it. 

Bat  you  don't  recollect  any  thing  of  2tny 
other  sermon  ? — If  there  haid  been  a  like 
conipkiint  against  any  other  sermon,  I 
should  have  endeavoured  to  have  recollected 
that  also. 

What  led  you  to  make  minutes  of  l^\ii 
sermon  in  particular~^id  you  ever  do  it  of 
any  other  ? — I  heard  a  prosecution  was  ^reat- 
odedv  snd  did  it  h  case  I  should  bd  called  on 
as  an  evidence. 


Mr.   WilUdm  Pcaru  sworn. — ^Examiiied  "By 

Mr.  Dampier. 

Were  you  at  the  meethis  in  How's-laae,  on 
the  fifth  of  November  last? — I  was. 

Did  you  pav  attention  tothft  sermon?— I 
did,  fl'om  the  beginning  to  end. 

Did  you  hear  Uie  defendant  utter  the  words 
charged  in  the  first  count?— No,  nor  topf 
words  similar  to  them. 

fie  did  not  tttter  aity  thing  lik^  this  emtx  ? 
— ^Nothing  that  coulcT  tear  any  analogy  to  il 
—He  called  the  RevolmioD  of  16<8|  a  gkn 
rious  one. 

Did  the  defendant  utter  lA»  words  lud  in 
the  seiccnd  count  ? — He  did  not  use  any  sudi 
words — He  approved  of  the  revolutkMi  ia 
France,  btri  made  so  application  of  it  to  the 
people  of  Engktnd. 

Ih  what  sense  did  Mr.  Winterbotham  i^ 
prove  of  the  reyohitioii  in  Fittnee?-<-lle  wp* 
proved  of  it  so  far  as  it  would  prevent  futme  •: 
wari  >^ith  this  country;  ancJad  it  would  make 
way  for  the  spread  of  tht  gospel — as  it  would 
umie  in  the  bonds  of  friendsfatp  with  us,  n 
those  who  had  long  been  oar  enemies,  ibd 
thus  be  a  considerable  saving  to  this  midot. 

Did  the  defendatit  utter  the  i^ords  charged 
in  the  third  count? — He  lamenled  that  while 
our  commerce  was  extended  to  such  a  degree^ 
there  werQ  such  a  number  of  poor  7n  the 
streets  aif&d  workhouses,  and  of  prisoners  io 
\  the  gaols :  but  he  said  not  one  word  tbout 
oppressive  taxes. 

He  did  not  say  any  tiling  of  opmtssivf 
taxes? — ^No,  nor  do  I  suppose  he  would  hxfi 
dared  to  do  it  in  the  pidpit : — had  be  donp  'itf 
I  should  have  for  ever  deserted  bis  ministrv* 

Did  the  defendant  ptter  the  words  laid  in 
the  fif^h  count?— He  did  not  say  aify  soeh 
thing;  if  he  had,  it  wouM  hare  been  quite 
inconsistent  with  the  wfacrfe  tenor  of  bis 
serfnon. 

Did  the  defendant  nitef  the  words  charged 
in  the  sixth  count  ?— He  did  not  say,  ^  I  speik 
bbldly,  I  deny  it :"— he  is  not  ^ven  to  egotism 
in  the  puipit.  And  what  he  sad  about  payiag 
off  the  national  debt,  he  did  not  state  as  i 
sentiment  of  his  own,  but  referred  for  proof 
of  what  he  said  to  the  debates  in  the  Hooseof 
ConAnons. 

Did  vou  hear  the  defendant  utter  the  words 
chdr^ed  in  the  seventh  count?— I  beard 
notlung  like  tliem. 

Do  you  think  you  should  have  heafd  thtfs 
if  th^  had  been  uttered  ?— I  mUM  have  heaid 
them  if  thev  had  been  used. 

You  really  think  you  must  hate  beam 
them?— It  IS  impossible  the/  could  ht^e' 
escaped  me  if  they  had  been  spoken. 

Did  the  defendfittt  otter  the  n^rds  <^'>*'|^ 
in  the  nimh  eoimt?-^No,  he  said  hdlhiqg  wi 
them,  nothing  tefikUng  fd  Micfi  aft  m^'t  * 


1 


aei] 


j&r  SedUkus  lf^or4f^ 


A.  D.  1798. 


[869 


TTould  have  faeen  alto^fethcr  inconttstenl  with 
the  tenor  of  his  discourse-^He  recommended 
tbem  to  come  forward  in  a  legal  way — by  a 
]«^I  applijcatiou  to  1parliamex)fc  in  dcience*^  of 
their  rights. 

Then  what  Mr.  Winterfaothain  proposed 
&r  the  defenee  of  their  rigby  yffa  an  applica- 
tion to  parliament? — ^Yes,  he  recommended 
it  to  be  done  in  a  constitutional  way,  and 
mentioned  au  application  to  the  iioiise  of 
Commons. 

He  did  not  say  we  were  to  stand  up  as  they 
did  in  France  ?-rNo,  he  said  there  was  no 
oecesaky  for  anarchy,  confusion,  or  blood. 

Crass-examined  by  Mr.  CUpp, 

Djd  yen  eyer  see  the  sermon^ — ^Yes,  he 
^owed  it  to  me  at  my  request,  about  four 
months  aigo. 

l?hen  it  is  from  what  you  read  that  you 
spesik  j-r-No-^the  veading  only  confirmed  my 
recollection — I  did  not  recollect  every  passage 
I  rod-T-and  I  only  speak  of  what  I  recdlUcted 
to  liave  been  preached. 

But  the  readins  of  it  did  refresh  your  me* 
mory } — ^Not  much. 

Pcay  hav^  yeu  evdV  conversed  with  the  de- 
fendant about  tfais  sermon  ? — ^Yes,  but  Qot  so 
much  as  i  have  with  other  people. 

You  say  the  reaaing^pf  the  sermon  did  not 
feiiresh  your  memory  much — how  is  it  then 
thai  you  recollect  so  perfectly  what  was  said? 
— The  5th  of  November  was  a  remarkable 
day — ^and  when  I  considered  my  friend  was 
about  to  be  indicted  for  seditious  expressions, 
which  he  did  not  utter,  T  endeavoured  to  re- 
collect all  that  I  coqid  of  the  sermon. 

You  say  the  5th  of  November  was  a  re^ 
markabledav — are  there  any  other  particular 
days  in  which  you  go  to  meeting,  that  would 
lead  you  to  remember  the  sermon—suoh  as 
the  da^  of  king  Charles's,  martyrdon^? — I  do 
i|ot  go  to  meeting  on  that  day — but  ff  I' 
thought  I  should  be  called  on  about  anv 
other  sermon,  I  should  endeavour  to  recol- 
lect it. 

As  I  believe  Mr.  Winterbotham  lives  in 
jour  houfe,  I  would  ask  you  if  it  is  customary 
ror  him  to  write  his  sermons  before  he 
preaches  them  ?— On  any  particular  occasion, 
he  writes  his  sermon  at  length;  at  other 
times,  only  the  outlines  of  them. 

What  aid  you  mean,  when  you  said  the 
defendant  was  not  given  to  egotism  ?>-That  it 
is  not  his  usual  way  of  delivering  his  senti- 
luents,  to  use  the  words  I  sav,  I  sp^k,  &c. 

How  does  he  then  speak  ? — He  instead  of 
itting  the  I,  will  probably  and  generally  say 


When  Mr.  Winterbotham  was  speaking  of 
^e  Eevolutipn  id  1688,  don't  you  think  in 
that  instance  he  might  say  I  ^— Yes,  I  believe 
ke  did  there. 

When  he  was  speaking  of  the  French  revo- 
lution don't  you  think  it  is  possible  he  might 
«9y  I  ^— He  might  do  it 


Mr.  CaM  Bowering  sworn.— Exanjiae4  by 

Mr.  Gibbst 

Were  you  present  when  Mr.  Winterbotham 
preached  this  sermon  on  the  £th  of  Novem-^ 
I3er? — ^Yes,  I  was  there  at  the  beginning-^ 
the  text  was  in  Exodus,  13th  Chap,  bth  verse, 
**  ThoQ  shait  show  thy  son,"  he. 

Did  Mr.  Winterbotham  utter  the  words  ha/it 
in  the  first  count ) — The  worda  were  not  • 
spoken  by  Mr.  Winterbotham — nor  any  thing 
that  bore  tjie  le^st  resem))kjLnce  \o  then) -r on 
the  contrary,  he  said  our  constitution  was  a 
^od  one. 

Did  Mr.  Winterbotham  utter  the  words  laid 
in  the  second  count? — ^The  latter  worda 
charged  in  the  count,  '*  I  make  no  doubt  but 
'it  has  opcyied  tlio  eyes  of  the  people  of  Eng- 
land," were  not  spokeu : — Mr.  Winterbotham 
rejoiced  at  the  revolution  in  France,  as  H 
would  open  an  intercourse  between  the  two 
nations — as  it  was  a  blow  to  popery  and  was 
a  likely  means  for  the  spread  of  the  gospel  in 
those  parts. 

Did  Mr.  Winterbotham  use  the  words 
charged  in  the  third  count  ? — He  lamented- that 
while  our  commerce  flourished,  our  streets* 
were  filled  with  poor,  and  our  gaols  wi)h 
felons  and  debtors — but  he  did  not  attribute 
it  to  oppressive  laws  and  taxes. 

You  are  su^e  he  did  no^  ^^tribut^  it  to  op- 
pressive laws  and  taxes  ? — He  did  not  say 
the  law9  or  taxes  were  oppressive,  but  on  the 
contrary  spoke  of  the  laws  as  ver^  good. 

Did  Mr.  Winterbotham  use  the  words  iB 
the  latter  part  of  this  count,  ^  I  am  asto- 
nished," &c.  ?^ — Ha  did  not,  nor  any  words 
like  them ;  he  said  it  was  necessary  to  st^nd 
forward  to  obtain  a  reformaion  in  the  repre^ 
sentation  of  the  people,  and  instanced  the 
Russian  arnuiment,  m  which  he  said  the 
voice  of  the  people  and  that  of  the  parliament 
werfe  at  variance — that  a  reform  in  pariiaoient 
was  wanted  to  remove  those  evils  undeir 
which  we  laboured. 

Did  Mr.  Winterbotham  say  ho v this  reform 
was  to  be  obtained  ? — Yes,  it  was  to  be  applied 
for  by  petition  to  the  House  of  Commons. 

Did  Mr.  Winterbotham  utter  the  words 
laid  in  the  fifUi  count? — ^Hc  did  not. 

Did  he  use  the  words  chareed  in  the  sixtli 
count  ? — ^^le  used  no  such  words  as  <*  I  speak 
boldly,  I  deny  if  At  the  end  of  a  sentence, 
he  said  it  appeared  to  be  as  much  reduced  as 
a  man  reduces  his  fortune  by  taking  money 
out  of  one  pocket  and  putting  it  into  the  other ; 
but  he  did  not  utter  this  as  an  opinion  of  his 
own — it  'appeared  to  me  that  he  spoke  of  it 
on  some  otner  authoritv. 

Did  Mr.  Winterbotham  utter  the  wards 
charged  in  the  seventh  count  ? — He  said  no- 
thing thai  could  bear  the  least  resemblance 
to  them. 

Are  you  confident  he  did  not  f—If  be  bad 
it  must  have  attracted  my  notiee. 

Did  Mr.  Winterbotham  utter  the  words 
charged  in  the  ninth  count?— Ne  such  word^ 


808] 


S3  GEORGE  III.        Proceedtagrdgaina  Wm.  WiaUrhMttm       ^^ 

proved  of  the  revololion  in  Fnmce^-^He  mi 
the  revolution  of  France  had  rescued  millioDs 
from  tyranny  and  oppresskm,  it  Ind  opened 
a  door  for  the  spread  of  the  gospel,  and  he 
hoped  that  now  the  sword  of  war  would  be 
sheathed,  and  every  man  would  worship  God 
in  his  own  wray,  ynder  his  own  vine  and  his' 
own  fi^^tree. 

Were  these  the  reasons  for  which  he  re- 
joiced in  it  ?>- Yes,  and  no  other. 

Did  the  defendant  utter  the  words  charnd 
in  the  thiid  coant? — No,  he  did  not.  Ifbe 
had  said  any  thine  about  standing  forth,  I 
should  have  callea  on  him  to  hai?e  known 
what  he  meant.  He  spoke  of  the  streets 
being  filled  with  poor,  and  the  nols  with 
felons ;  but  said  nothing  about  the  laws  t  and 
he'  did  not  apply  the  wunl^  '^  oppresave*^  tD 
the  taxes.- 

You  are  sure  he  did  not  sa^,  '<  he  was  as« 
tonished  they  did  not  stand  rerth  in  defence 
of  their  rights**  ? — He  did  not  exhort  the  peiH 
pie  to  any  such  thing. 

Did  the  defendant  utter  the  words  charged 
in  the  fifth  count? — He  did  not  use  any  such 
words. 

Did  the  defendant  use  the  words  laid  in  the 
sijtth  count .^ — He  did 'not  aay,  "I  speak 
boldly,  I  deny  iV*  He  said  it  was  intimated 
that  the  national  debt  had  been  reduced ;  but 
^bat  hy  »  reference  to  the  debates  and  esti- 
mates in  the  House  of  Commons,:  it  appeared 
the  same  as  a  man's  taking  money  out  of  oae 
pocket  and  putting  it  into  the  other. 

Did  the  defeiKlant  utter  the  words  laid  b 
the  seventh  count  ?-^He  did  not,  but  he  said 
the  representatives  of  the  people  were  u^ 
vested  with  a  power  to  grant  or  refuse  sup* 
plies.  • 

Did  the  defendant  use  the  words  laid  in  the 
ninth  count? — No,  he  did  not  use  them;  if 
he  had,  I  must  have  taken  notice  of  them,  as 
they  appear  to  me  to  be  opposite  to  the  views 
of  .bis  sermon,  as  he  recommended,  to  lay 
asi^  all  party  spirit ;  and  said  he  hoped  a 
door  was  opened  for  the  French  to  hear  the 
gospel,  ana  enjoy  the  same  blessings,  ciTU 
and  religious,  as  we  did. 

Did  me  defendant  utter  the  words  laid  ia 
the  fourteenth  count  ?-»He  did  not  use  those 
words:  the  defendant  seemed  to  intimate 
that  we  were  enjoying  rights  beyond  others; 
and  said  we  ousht  to  act  with  becoming  dig* 
nity,  and  not  throw  ourselves  into  a  state  of 
anarchi^and  confusion,  for  we  wanted  aeithtf 
revolution  nor  bloodshed. 

Have  you  ever  seen  the  sermon  .>— No,  I 
have  never  seen  a  particle  of  it. 

Did  you  ever  hear  it  re»d  ? — ^No,  I  ncvir 
did. 

Did  any  one  ever  offer  to  show  you  the  ser- 
mon ? — No ;  if  any  one  had,  I  should  have 
looked  upon  it  as  tampering  with  me. 


were  used :  his  sermon  recommended  his 
hearers  to  peace ;  to  avoid  disorder,  and  to 
give  up  party  disputes.  He  never  held  up 
the  example  of  France,  nor  ever  once  ex- 
pressed a  wish  for  any  revolution  in  this 
country,  but  only  for  a  reform  of  the  abases 
in  parliament. 

Did  Mr.  Winterbotham  utter  the  words  in 
the  fourteenth  count? — He  did  not  say  the 
taxes  were  a  grievance,  or  that  it  was  time  for 
us  to  stand  forth  in  defence  of  our  rights. 

Cross-examined  by  Mr.  Serjeant  Rooke. 

Did  you  ever  see  this  sermon,  or  hear  it 
read  at  any  time  ? — I  heard  the  sermon  read, 
but  cannot  say  how  long  ago.  I  had  made 
minutes  of  it  before  I  heard  it  read. 

What  are  vou  ? — A  servant  to  Mfs.  Gibbs.* 

Where  did  yon  hear  the  sermon  read  ?->in 
Airs.  Gibbs's  parlour. 

.  How  came  you  to  be  there  ?  were  you  called 
in  on  purpose  ? — I  constantly  sit  there. 

Who  was  in  the  parlour  besides  you,  when 
it  was  read  ? — Mrs.  Holland  and  Mrs.  Gibbs. 

Do  you  think  there  was  nothing  in  all  die 
sermon  to  make  the  people  of  this  country 
discontented,  and  to  stir  them  up  to  sedition 
against  the  government? — Mr.  Winterbotharh, 
in  his  sermon,  advised  the  people,  if  they 
were  discontented  with  the  present  appearance 
of  things,'  to  apply  legally  to  parliament  for 
redress. 

You  say  iie  advised  them  to  apply  to  par- 
liament for  redress;  pray  did  he  not  find 
inuch  fault  with  the  parliament? — He  ob- 
served we  had  not  a  true  representation. 

Did  he  not  find  fault  with  the  taxes,  and 
say  they  were  oppressive  ? — He  admitted  tlie 
necessity  of  taxes,  but  did  not  sa^  they  were 
oppressive. 

You  are  sure  he  did  not  say  they  were  op- 
pressive ? — ^I  never  fateard  him  use  the  woitls. 

John  Wooton  sworn. — Examined  by  Mr.  East. 

Were  you  at  the  meeting  in  How's  lane  on 
the  5th  of  November  ? — I  was. 

Did  you  hear  the  sermon? — Yes,  I  did. 

Were  you  there  the  whole  time  of  service  ? 
-i-^Yes,  from  beginning  to  end. 

Did  you  hear  the  defendant  utter  the  words 
laid  in  the  first  count? — The  defendant  never 
said  so  during  the  whole  time  he  was  in  the 
pulpit,  nor  any  thing  that  bore  any  analogy 
or  similitude  to  it. 

Did  the  defendant  utter  the  words  laid  in 
the  second  count  ? — The  defendant  approved 
of  the  revolution  in  France ;  but  did  not  say 
any  thing  about  opening  the  eyes  of  the  peo- 
ple of  England. 

Can  you  tell  us  why  the  defendant  ap- 

*  In  order  to  prevent  wrong  ideas  of  this 
word,  the  reader  is  informed  that  Mr.  Bower- 
ing  is  a  oerson  of  ver^  respectable  coimexions; 
and  at  the  time  of  this  trial,  conducted  an  ex- 
tensive business  in  the  linen  drapery  for  Mrs. 
.  Gibbs,  thcq  a  widow.— Grig.  EdU, 


Cross-examined  by  Mr.  Serjeant  Lawrence 

What  are  you? — A  biscuit-baker  in  the 
victualling  office  at  Plymouth.  I  served  fl^ 
time  tliere. 
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Do  you  mean  to  take  upon  voa  to  say,  that 
what  you  have  given  in  evidence  were  the 
identical  words  spoken  by  the  defendant  ?— I 
could  not  mention  the  identical  words  spoken 
by  the  defendant,  but  I  have  endeavoured  to 
convey  bis  ideas,  and  as  near  as  possible  in 
hh  own  words. 

Then  you  cannot  say  you  have  given  us  the 
express  words  the  defendant  used  r— I  cannot 
say  every  word  I  have  mentioned  was  used 
l)y  him. 

But  as  you  do  not  take  upon  vou  to  recol- 
lect the  whole  of  the  sermon,  how  can  you 
take  uDpn  you  to  swear,  that  the  words 
chargeo  in  the  indictment  were  not  spoken  ? 
— ^I  conceive  the  words  charged  as  spoken  by 
the  defendant,  to  be  diametrically  opposite  to 
the  tenor  of  his  sermon,  and  therefore  am  cer- 
tain he  did  not  use  them. 

How  can  you  be  certain  he  did  not  use 
tliem  ?— Why^  fbf  instance,  we  might  pass  by 
a  current  of  water  a  hundred  times  without 
Doticiag  it  while  it  runs  in  its  proper  channel, 
but  should  it  instantaneooslv  start  from  its 
course,  and  take  an  opposite  direction,  it  must 
very  forcibly  strike  our  notice ;  so  while  Mr. 
Winterbotham  continued  to  preach  that  even- 
ins  invariably  suitable  to  the  occasion  of  his 
aiqject — ^I  cannot  take  upon  me  to  repeat  every 
word  of  the  discourse — but  if  Mr.  Winter- 
botbam,  after  exhorting  us  to  act  with  becom- 
ing dignity,  and  assurmg  us  we  wanted  no 
revolution,  had  invited  us  to  stand  forward  in 
fence  of  our  rights,  and  endeavoured  to  in- 
flame the  Qkinds  of  his  hearers,  it  would  have 
been  impossible  for  such  language  to  have 
escaped  my  notice. 

Are  you  positive  they  were  not  used  ? — I 
am  as  positive  as  a  man  can  be ;  if  they  had 
been  used  they  would  have  struck  me  as  a 
goad  in  a  sore  place. 

What  do  you  mean  by  a  goad  in  a  sore 
place ?--< It  is  scripture  language,  and  perhaps 
you  do  not  understand  it. 

You  say  the  words  charged  are  opposite  to 
the  tenor  of  the  defendant's  discourse.  What 
db  you  conceive  to  have  been  the  tenor  of  the 
sermon  ?— I  do  not  think  it  was  calculated  to 
stir  up  sedition,  or  to  inflame  the  minds  of 
the  people ;  the  defendant  wished  indeed  for 
a  reform  in  parliament,  but  if  he  had  uttered 
tho  words  laid  in  the  indictment,  I  would 
.  have  voluntarily  come  forward  in  behalf  of 
the  prosecution. 

Rev.  Mr.  Gibbs,  sworn.^Examined  by  Mr. 

Gibbs. 

Mr.  Gibbs,  what  are  you? — I  am  a  dis- 
senting minister  at  Plymouth,  and  have  been 
so  for  more  than  forty  years. 

What  is  Mr.  Winterbotham  ? — He  is  my 
assistant 

Were  you  present  at  the  preaching  of  this 
sermon? — ^I  was;  the  text  was  Exodus,  ISth 
c^p.  and  8th  verse.  I  paid  particular  atten* 
lioii  to  the  sermon  from  beginning  to  end. 
Mr.  Winterbotham's  design  was,  ^  let  his 
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hewers  know  that  a  national  festival  was  in^ 
troduced  by  divine  appointment  among  the 
Jews,  on  a  very  extraordinary  occasion— to 
commemorate  their  deliverance  from  Egyp- 
tian bondage ;  he  observed  that  it  had  been 
usual  for  most  nations  to  commemorate 
grand  national  events  which  had  occurred; 
and  that  on  that  dav  they  were  called  upon  by 
the  legislature  to  celebrate  two  grand  national 
events,  as  Britons  and  Christians. 

Did  you  hear  Mr.  Winterbotham  utter  the 
words  laid  in  the  first  coimt  ? — ^No,he  did  not 
use  those  words :  on  the  contrary,  he  said  he 
thought  the  laws  made  at  the  Revolution 
very  excellent,  as  they  had  established  our 
future  rights.  I  am  sure  if  the  words  had 
been  used  they  woidd  have  struck  me. 

Did  you  hear  Mr.  Winterbotham  use  the 
words  laid  in  tlie  second  count? — He  di<l 
speak  some  part  of  them,  but  not  the  whole ; 
he  approved  of  the  revolution  of  France,  and 
assigned  his  reasons  fur  so  doing:  but  he 
said  nothing  about  the  opening  the  eyes  of 
the  people  of  England.  He  said  the  French 
revolution  would  he  the  happy  means  of  de- 
livering millions  from  despotism  and  tyranny, 
and  preventing  wars ;  that  it  would  unite  us 
togetlier  with  them,  and  save  much  blood  and 
treasure  to  this  country — that  it  would  be  the 
means  of  spreading  civil  and  religious  liberty, 
and  the  knowledge  of  the  gospel  through 
those  parts  which  had  long  been  in  darkne.ss. 
He  said  that  we  wanted  no  revolution  here ; 
but  said  the  French  had  been  copying  our 
example. 

Then  Mr.  Winterbotham  did  not  say,  ^  I 
do  not  doubt  but  it  has  opened  the  eyes  of 
the  people  of  England  ?"— No,  nor  did  I  dis- 
cover any  thing  m  the  sermon  alluding  to  the 
people  of  England  seeing  a  necessity  for  a 
revolution ;  it  the  defendant  had  used  tliose 
words,  they  would  have  struck  me  so  forcibly 
that  I  should  have  despised  the  man. 

Did  Mr.  Winterbotham  use  the  wonis 
charged  in  the  third  count? — ^The  words  were 
not  used.  He  lamented  that  in  a  time  of  peace 
and  national  prosperity,  when  our  trade  was  ex- 
tended to  every  Quarter  of  the  globe,  that  our 
streets  were  filJea  with  poor,  and  our  gaols 
with  thieves ;  but  he  did  not  charge  it  to  op- 
pressive laws  and  taxes,  but  to  the  luxury 
of  the  age,  and  the  exorbitant  price  of  every 
necessary  of  life :  He  wished  parliament,  in 
their  wisdom,  would  consider  the  necessities 
of  the  poor.  With  respect  to  the  other  part 
of  the  charge,  *'  I  am  astonished  that  you  arc 
quiet  and  contented  imder  these  grievances, 
and  do  not  stand  forth  in  defence  of  your 
rights,''  I  never  heard  any  such  words  used. 

You  are  certain  these  last  words,  "I  am 
astonished,''  &c.  were  not  used  by  Mr.  Win- 
terbotham?—I  am  astonished  that  they 
should  be  brought  forward,  for  if  he  had  used 
them,  they  would  have  made  a  deep  imare^- 
sion  on  my  mind,  and  I  should  highiv  havs 
disapproved  of  \}i/aa  ;  I  have  always  bean  a 
peaces^  man  myself,  an^  if  Mi.  WiuUr- 
.    3  K 
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botham  had  uttered  these  words,  he  should 
not  have  preached  a  single  sermon  more  as 
my  assistant. 

Did  Mr.  Winterbotham  ntter  the  t^ords 
laid  in  the  fifth  count  ? — I  heard  no  such  sen- 
tence delivered,  I  should  have  abhorred  tiie 
man  if  he  had. 

You  do  not  then  thmk  the  words  were 
spoken  ? — I  am  confident  they  were  not. 

Did  Mr.  Winterbotham  utter  the  words 
charged  in  the  sixth  count  ? — He  used  a  part 
of  them,  but  not  as  an  assertion  of  his  own, 
but  as  an  opinion  tliat  had  been  formed  on 
the  debates  of  the  House  of  Commons,  and 
the  estimates  laid  before  them  a  he  did  not 
denv  that  any  of  the  national  debt  had  been 
paid  off,  nor  did  he  say  that  those  who  in- 
spected the  accounts  laid  before  the  House  of 
Commons  said  so ;  but  that  on  a  review  of  the 
whole,  it  appeared  like  taking  money  out  of 
o^e  pocket,  and  putting  it  into  the  other. 

Did  Mr.  Winterbotham  use  the  words  laid 
in  the  seventh  count?— *No,  I  absolutely  deny 
that  he  used -them. 

You  are  certsun  they  were  not  uttered  ? — I 
am  persuaded  there  were  no  such  expressions 
in  the  sermon. 

Did  Mr.  Winterbotham  utter  the  words 
laid  in  the  ninth  count } — ^He  said  nothing 
like  that  count ;  but  on  the  contrary,  said  we 
needed  no  revolution,  we  had  already  had 
one,  and  a  glorious  one. 

Did  Mr.  Winterbotham  utter  the  words 
laid  in  the  fourteenth  count  ?— I  am  confident 
he  did  not,  nor  any  like  them. 

What  would  have  been  your  conduct  to- 
•Wvds  Mr.  Winterbotham,  if  he  had  utterNl 
the  words  laid  in  the  indictment?— If  Mr. 
Winterbotham  had  used  any  of  the  words  as 
laid  in  the  indictment,  I  should  have  despised 
him,  and  should  have  deemed  him  an  enemy 
of  his  kins  and  country,  both  of  which  I  res- 
pect, and  I  would  not  have  su£fered  him  to 
continue  with  me  as  a  minister. 

Did  Mr.  Winterbotham  in  his  sermon  point 
out  any  particular  grievances  under  which 
the  people  of  this  country  laboured  ? — ^He  said 
he  thought  it  wotild  be  extremely  happy  for 
this  country,  were  the  duration  of  parliaments 
shortened,  and  a  reform  to  take  place  in  the 
lepresentative  system. 

Did  Mr.  Winterbotham  speak  of  any  means 
for  the  accomplishment  of  this  ? — Yes;  he  said 
the  proper  mode  of  redress  was  an  apnlication 
to  the  parliament  itself,  and  that  it  snould  be 
done  peaceaUy. 

Then  the  mode  Mr.  Winterbotham  pro- 
posed, was  a  peaceable  application  to  parlia^ 
mentr — Yes;  he  said  that  he  abhorred  tumult 
-^that  the  laws  were  not  to  be  in  the  hands 
of  a  mob,  and  deprecated  every  other  means 
but  an  application  to  parliament. 

He  din  not  exhort  to  any  other  means  of 
redress;  than  what  you  have  now  stated,  viz. 
an  application  to  parliament  ? — ^No ;  he  said 
tluit  no  men  or  body  of  mexi,  however  res- 
pectable, had  a  right  to  attempt  it,  except  by 


the  legal  modie  of  addressing  the  parliament. 

DioMr.  Winterbotham  speak  of  any  other 
grievance,  besides  that  respecting  Ae  repre- 
sentation?—I  do  not  recollect  that  he  did, 
but  that  he  stated  to  be  one. 

Was  there  in  your  opinion  any  thing  in 
Mr.  Winterbotbam's  sermon  which  had  any 
tendency  to  excite  people  to  sedition? — ^No, 
if  there  had  I  shoula  utterly  have  resented  iL 

If  it  had  had  such  tendency  you  think  you 
should  have  noticed  it?  If  it  had,  it  could 
not  have  escaped  me. 

What  then  is  ^our  opinion  of  the  general 
tenor  of  Mr.  Wmterbotham's  discourse  ? — It 
appeared  to  me  to  b&  a  fair,  candid  discossion 
of  the  points  of  which  he  treated. 

Did  Mr.  Winterbotham  show  you  the  ser- 
mon  before  he  preached  it  ?-^He  showed  me 
the  outlines  of  It.* 

Was  the  sermon  Mr.  Winteit>otham  preach- 
ed, consistent  with  the  outlines  he  showed' 
you  ? — Yes. 

Did  you  ever  see  the  sermon  afVer  it  wa» 
preached?— Yes, 'but  it  was  at  least  four 
months  afVer. 

Do  you  speak  from  recollection  of  what  you 
heard,  or  from  what^ou  read  of  the  sermon  ? 
—From  my  recollection  of  what  was  preached; 
the  perpetual  questions  asked  me  about  the 
sermon  have  made  me  particuku:  in  itemem- 
bering  it.  One  circumstance  in  particular 
made  a  great  impression  on  my  mind ;  it  was 
said  Mr.  Winterbotham  preached  from  the 
text, "  Bind  their  kings  in  chains,  and  nobles 
in  fetters  of  iron,''  and  I  was  obliged^  in  a  large 
circle  of  friends,  often  to  repeat  the  text  he 
preached  from,  and  the  tenaency  of  his  dia*- 
course,  so  that  I  could  not  possibly  forget  it. 

Cross-exaitiined  by  Mn  Seijeant  Rooke, 

Were  you  ever  in  business.^ — ^Yes,  as  a 
linen  drajpcr,  but  did  not  personally  attend  to 
it. 

How  long  is  it  since  you  quitted  it  ? — ^Aboal 
seven  years. 

And  you  really  think  that  there  was  no 
passage  m  this  sermon  which  had  a  seditioTxs 
tendency? — Nopasss^in  it,  unless  misap- 
prehended, couldf  have  an^r  such  tendency. 

Why,  what  is  your  opinion  of  the  words 
laid  in  the  several  counts  of  the  indictment? 
— The  greater  part  of  them  were  never  ut- 
tered. 

But  if  they  had  been  uttered,  what  then  ? — 
If  the  defendant  should  preach  so  as  to  make 
the  people  discontented,  or  to  stir  up  the  peo- 
ple to  sedition — the  peojrfe  who  attend  on  his 
ministry  would  deserlrhim. 

But  what  is  your  opinion  of  the  words  in 
the  indictment,  would  they  have  made  the. 

*  Privileged  with  a  connexion  with  an 
aged  and  exp^ienced  diving  the  deiendant  is 
happy  in  sayine  his  pleasure  and  profit  were 
equally  blended  in  doing  this,  as  <^portunity 
Ottered,  with  all  the  sermons  he  pmched.«> 
Ori^.£dit.  '  . 
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people  iiiscontented  ?  —  Undoubtedly  they 
vrouid,  if  they  had  been  used  by  the  defendant. 

You  say  the  defendant  did  approve  of  the 
revolution  in  France? — Yes. 

Then  he  approved  of.  the  revolution  in 
France  on  the  nflh  of  November  last,  when 
the  king  was  in  chains? — ^He  did  not  approve 
of  kings  in  chains,  or  nobles  in  fetters  of  iron ; 
nor  did  I  say  he  approved  of  the  revolution  at 
that  .time. 

Did  you  approve  of  the  revolution  in  Tnaee 
at  that  time  ? — I  approved  of  it  when  the  king 
of  France  approvea  of  it  and  accepted  the 
constitution,  and  of  no  other  revolution. 

Did  Mr.  Winterbotham  approve  of  the 
French  revolution  on  tlie  fifth  of  November  ? 
or,  if  he  did  not,  ^nrhat  revolution  did  he  ap- 

Ijrove  of  ?^He  approved  of  the  French  revo- 
ution — but  whicn  revolution,  I  do  not  know ;. 
for  I  do  not  know  wh^t  was  the  state  of  France 
on  the  (ifUi  of  November  last :  the  revolution 
Mr.  Winterbotham  jnentioned  was  the  revo- 
lution celebrated  at  Birmingham — this  revo- 
lution he  approved  of  on  the  grounds  he 
stated,  and  which  have  been  stated  in  this 
court — ^but  he  never  expressed  any  approba- 
tion of  the  cruelties  in  France,  or  oi  their 
Jceeping  their  king  in  confinemenjt. 

Reply. 

Mr.  Sencant  Rooke,  After  the  great  length 
of  time  tnis  cause  has  already  taken,  I  am 
very  sorry  to  be  obliged  to  trouble  the  jury. 
I  have  explained  my  own  sentiments  at  the 
outset,  and  I  do  not  find  that  the  learned  gen- 
tlemen concerned  for  tlie  defendant  cUiFer 
very  materially  from  me.  The  learned  coun- 
sel for  the  defendant,  has  contended  for  the 
lawfulness  of  admitting  political  discussions 
from  the  pulpit,  especially  on  the  fifth  of  No- 
vember ;  and  said  he  thought  it  the  duty  of 
clereymen  to  point  out  where  the  principles 
pf  the  Revolution  of  1688  have  been  departed 
from— If  it  were  discussed  in  a  fkir,  liberal, 
candid  xn^^er,  I  dare  not  say  it  is  illegal : — 
iHit  I  will  say  that  the  pulpit  is  a  most  im- 
proper place  for  discussine  the  subject  of  go- 
vernment ;  and  that  the  dergy  are  of  all  peo- 
ple, the  most  incapable  of  the  discussion,  be- 
cause their  studies  have  a  very  different  direc- 
tion ;  and  of  all  places,  this  was  the  most  im- 
proper, in  an  assembly  of  between  two  and 
three  hundred  of  low,  ignorant  people. — ^There 
could  pot  have  been  a  more  Ul-advised  step 
taken  than  for  Mr.  Winterbotham,  the  defen- 
dant, in  such  a  place,  and  before  such  a  con- 
oegation.  to  have  gone  into  the  discussion 
Siat  he  nas  done.  I  have  observed  in  the 
course  of  this  trial,  that  the  defendant  and 
some  of  his  witnesses,  have  been  wandering 
to  the  principles  of  the  Revolution,  and  to  the 
terms  on  which  his  majestv  holds  his  crown 
— a  subject  that  least  of  all  becomes  them,  or 
persons  in  their  situation  to  inquire  into. — 
The  terms  on  which  his  majesty  holds  his  crown 
ought  not  to  be  the  subject  of  investigation ;  for 
yrhen  once  people  come  to  make  tpis  a  sub* 


ject  of  discussion(eVQn  among  the  ablest  men), 
and  lo  reason  and  speculate  on  the  great  prin^ 
ciples  of  government,  they«ndanger  the  con- 
stitutwn  under  which  they  have  so  Ions  been 
happy,  aod  which  has  been  the  envy  of  every 
siunounding  nation.  If  this  be  the  case  when 
the  ablest  and  best  of  men  ^engazc  in  the  dis* 
cussion,  and  I  contend  it  is— what  must  be 
the  consequence  when  the  ignorant  (of  all 
people  the  most  improper)  begin  to  speculate 
on  the  high  afiairs  of  his  mi^ty?  The 
words  the  defendant's  counsel  has  stood  forth, 
in  defence  of,  are,  in  my  opinion,  extremely 
improper;  ^  that  his  majesty  has  no  right  to 
the  throne  unless  he  keeps  certain  terms  and 
conditions."  What  does  this  go  to,  but  that 
whenever  they  catch  or  think  they  have  caught 
their  chief  magistrate  doing  any  thine  which 
they  think  inconsistent,  and  which  does  not 
concur  with  their  opinions  of  his  duty,  that  he 
has  no  right  to  the  throne  any  longer,  and 
that  they  are  absolved  from  their  obedience  ? 
I  shall  always  think  it  my  duty  to  stand  for- 
ward, and  deny  the  principle  c  and  the  Ian* 
guage  my  friend  has  used  on  this  occasion, 
had  better  not  have  been  used.  We  have 
been  told  of  pulling  majesty  fro^m  the  throne. 
The  words  we  have  heard  to  day  are^*  that 
the  people  of  England  did  themselves  justice, 
and  huned  the  Stuarts  from  the  throne" — but 
this  is  not  the  way  we  should  be  taught  to 
look  up  to  the  tKrone ;  on  the  contrary,  we 
should  look  up  to  it  with  reverence  and  vene- 
ration :— at  the  time  of  the  Revolution,  our  an- 
cestors were  more  cautious  of  its  dignity ;  for 
the  term  they  used  was  the  teite  abdicated. 

It  is  happy  for  us  that  they  called  in  the 
present  family,  but  the  less  we  examine  into 
the  principles  on  whicb  they  called  it  the  bet- 
ter— ^we  snould  confine  ourselves  to  the  consti- 
tution as  it  is  at  presant,  and  give  our  gover- 
nors credit  for  doinz  their  duty. 

Having  thus  settled  the  principles  betweeii 
my  friend  and  mvself,  I  will  call  your  atteor 
tion  to  what  has  oeen  brought  forward  in  de^ 
fence  of  this  indictment. — ft  appears  that  this 
sermon  was  replete  with  those  complaints 
which  have  been  so  much  in  vogue  since 
the  celebrated  sermon  of  Dr.  Price,  which 
Mr.  Burke  so  ably  commented  upon.  The 
increase  of  taxes,  and  the  high  price  of  provi. 
sions,  has  been  much  insisted  on ;  and  the 
remedy  proposed,  is  an  application  to  the  par- 
liament ;  but  I  believe  it  will  be  admitted  to 
be  impossible  for  the  parliament  to  take  off 
the  taxes,  at  least  at  present,  or  to  l,essei|  thf 
price  of  provisions. 

When  a  man  thinks  proper  to  tell  the  peoy 
pie  from  the  pulpit  sucn  tnipgs  9s  Mr.  Win- 
terbotham has  tpld  them,  he  is  not  a  preacher 
of  the  doctrine  of  peace,  but  pakes  use  of  the 
pulpit  for  his  owp  seditknis  purposes ;  and  £ 
apflealtQ  the  jury  whether  these  are  proper 
topics  for  such  a  place— ''  Our  streets  and 
poor-houses  are  crowded  with  poor,  and  our 
gaols  with  thieves,  because  of  our  oppressive 
or  heav^  taxcs.^tt  is  ti^e  for  ypu  to  staa4 
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forward  in  defence  of  jrour  rights/'  A  s  to  the 
payment  of  the  national  debt — ^  I  speak 
boldly,  I  deny  it :  it  is  like  taking  money  out 
of  one  pocket  and  putting  it  into  the  other." 

This  I  think  has  been  proved  even  by  the 
defendant's  own  witnesses ;  for  though  one 
set  of  his  witnesses  said  that  he  gave  no  rea- 
son, another  said  that  there  were  reasons, 
and  that  the  reasons  were  taxes.  Shepheard 
said  he  gave  a  reason,  and  said  heavy  taxes, 
in  part,  were  the  cauf  e  of  this :  but  he  did 
not  recollect  the  word  oppressive.  Holland 
said,  ^'  I  will  not  say  but  he  thought  the 
weight  of  taxes  might  be  the  cause.'' — Ano- 
ther witness  doubted  whether  any  reasons 
were  given— but  all  agreed  that  the  word  op- 
pressive was  not  used. 

It  was  a  sermon  which  has  excited  jgeneral 
attention,  it  was  a  sermon  shown  to  the  rev. 
Mr.  Gibbs  before  it  was  preached,  and  which 
many  people  came  to  hear  because  it  was  said 
there  would  be  a  political  sermon. 

It  is  very  extraordinary  that  every  one  of 
the  witnesses  for  the  defendant  should  take 
upon  them  to  say,  that  the  word  oppressive 
was  not  iibcd,  and  yet  the  sermon  was  not 
shown  to  them  till  four  months  afterwards. — 
The  defendant  did  not  show  it  to  the  mayor; 
which  he  woufd  have  done  had  there  been 
nothing  improper  in  it,  and  would  have  said, 
here  is  my  sermon,  read  it,  and  convince 
yourselves  there  is  no  sedition  in  it :  but  in- 
stead of  this,  at  the  end  of  four  months  he 
produces  a  garbled  sermon,  which  he  reads  to 
those  poor  deluded  wretches  instead  of  the 
real  one ;  and  the  jury  have  seen  from  the 
manner  of  giving  their  evidence  how  they 
look  up  to  Uieir  pastor.  They  told  the  jury 
that  their  recollection  was  founded  upon  what 
they  heard  at  the  time,  and  yet  they  did  not 
at  that  time  know  the  defendant  was  to  be 
indicted.  Ready  recollection  is  the  conse- 
quence of  particular  attention,  and  whatcofild 
make  those  witnesses  so  positive?  What 
could  induce  them  to  say  that  the  word  op- 
pressive was  not  in  the  sermon  ? 

I  consider  these  poor  men  and  women  in  a 
state  of  delusion,  and  cannot  think  they  could 
say  so,  except  with  such  consciences  as  their 
pastor  has  fitted  them  up  with.  When  told 
our  laws  are  buried  in  obscurity — has  that  a 
tendency  towards  conciliatins;  people  to  their 
government?  When  the  nunislcr,  speaking 
of  the  national  debt,  says,  that  part  of  it  had 
been  paid  off,  but  tells  them  that  it  is  taking 
inoney  out  of  one  pocket  and  putting  it  into 
the  other — can  there  be  a  doubt  whether  these 
words  have  a  tendency  to  peace  or  sedition  ? 
The  defendant  says  that  we  are  unequally  re- 
presented— that  we  ought  to  have  frequent 
parliaments ;  and  at  the  same  time  he  tells 
them  from  the  pulpit,  to  go  peaceably  and 
petition  pdrliament:  this  reminds  me  of  a 
pleasant  story  about  Garrick,  who  at  one 
time  had  offended  the  audience,  and  they 
were  endeavouring  to  demolish  the  scenes : —  . 
Garrick  had  a  favorite  harpsichor<i^  which  | 


would  have  escaped  uonicrfested,  had  h  not 
been  for  an  arch  fellow,  who  told  the  people 
that  it  was  Garrick's  harpsichord,  but  begged 
them  not  to  touch  it,  as  Garrick  set  great 
store  by  it,  and  they  imaiediately  tore  it  to 
pieces.  So  when  a  man  tells  people  from  the 
pulpit  that  the  taxes  are  oppressive — that  tbev 
are  not  adequately  and  equally  represented, 
that  the  voice  of  the  House  of  Commons  is 
not  the  voice  of  the  people, — and  in  the  same 
breath' tells  them  they  ought  to  ^o  quietly 
and  petition  parliament — I  ask  wbetlier  be 
does  not  do  it  on  the  same  principle  as  the 
man  desired  the  people  not  to  touch  Garrick's 
harpsichord  ?  The  witnesses  for  the  defendant 
tell  us  that  some  of  the  armaments  he  disap- 
proved of,  and  said  they  were  voted  contrary 
to  the  voice  of  the  people,  and  that  he  advised 
them  to  go  to  the  very  parliament  who  voted 
them  to  seek  redress,  but  there  was  to  be  no 
anarchy  or  confusion.  Is  that  preaching  the 
gospel  of  peace,  or  is  it  an  insiuious  mode  ot 
setting  the  people  against  government? — ^There 
are  mep  whose  hearts  are  open,  who  wear  their 
hearts  upon  their  sleeves:  if  such  a  niaii 
comes  forth  and  says  openly,  I  don't  like 
your  constitution ;  I  don't  like  your  govern- 
ment ; — I  could  rather  shake  hands  with  that 
man  than  I  could  with  the  insidious  character 
who  ^equivocates,  and  dares  not  avow  those 
principles  which  are  lurking  in  his  heart. — I 
desire  the  jury  to  consider  these  men,  and 
defy  them  to  have  a  doubt  as  to  the  prin* 
ciples  of  those  heads  of  the  conventicle  One 
of  Mr.  Winterbotham's  witnesses  said  that  in 
the  latter  part  of  the  sermon,  the  defendant 
said  we  should  stand  forth  in  defence  of  our 
rights :  this  he  said  in  answer  to  a  questkm 
on  the  fourteenth  count,  but  he  said  it  was  to 
be  in  a  constitutional  and  legal  way  that  they 
were  to  come  forward  in  defence  of  ^eir 
rights.  But  what  are  those  rights?  I  desire 
to  digress  a  little  on  the  subject  of  the  rights 
of  man,  which  the  philosophers  of  the  age,  to 
the  curse  of  the  times,  have  so  much  spoken 
of;  and  I  will  venture  to  say  that  man  has  no 
rights  whatever  in  opposition  to  the  supreme 
being;  and  that  man  blasphemes  and  talks 
of  having  absolute  rights  independant  of  Che 
deity,  who  talks  of  rights  in  any  other  way 
than  in  subordination  to  the  society  in  which 
he  lives;  and  yet  these  atheistical  philoso- 
phers talk  of  the  rights  of  man  !  There  are  no 
absolute  rights  of  man — and  if  we  talk  of  civU 
rights  of  man ;  while  in  a  state  of  civil  society, 
man  has  no  rights  but  what  that  society  whioi 
he  lives  in  allows  him. — When  these  gentle- 
men therefore  talk  bf  standing  forth  m  de- 
fence of  their  rights,  they  tallc  blasphemy  to 
their  Creator,  and  treason  to  the  constitution. 
Man  has  no  natural  rights  but  what  is  coti- 
sistent  with  the  duties  he  owes  his  Creator, 
and  as  to  civil  rights  he  has  only  what  he  is 
allowed  by  the  society  in  which  he  lives.— 
What  do  they  mean  by  rights  ?  One  of  the 
witnesses  for  the  defendant  said,  the  rigfacs 
which  ^ve  are  in  want  pf,— they,  have  no  such 
rights. 
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It  sUnds  thuft  OD  the  testiUMiiy  of  the  d^ 
fendaai*s  own  witnessed.  I  put  it  to  the 
reverend  head  of  the  flock,  whttt  w&s  his  opi- 
nion of  these  expressions  \  and  the  reverend 
rtleman  at  last  answered  me,  that  thoui^h 
did  not  think  they  were  used,  yet  he 
thought  they  had  a  seditious  tendency. 

Notwithstanding  their  wishing  and  pray- 
ing for  peace,  they  either  deceive  themselves, 
or  they  attempt  to  deceive  others. — ^If  they 
are  the  objects  of  delusion  I  pity,  but  should 
choose  to  have  but  little  communication  with 
them. — As  the  defendant's  own  witnesses, 
notwithstanding  their  being  aided  and  assisted 
by  tiie  sermon,  cannot  be  positive  as  to  the 
identical  expressions,  the  witnesses  for  the 
crown  cannot ;  but,  under  his  lordship's  direc- 
tion, I  contend  that  it  is  not  necessary  to 
prove  the  exact  words.  It  was  yesterday 
ruled  in  the  other  court,  and  acmiiescod  in  by 
the  counsel  for  the  defendant,  tnat  if  you  lay 
two  sentences  in  the  count  and  prove  one  of 
them,  if  that  is  of  a  seditlious  tendency  it  is 
sufficient.  The  first  object  therefore  of  the 
jtiry,  must  be  the  tendency  of  the  words. 
The  reverend  doctor  (Mr.  Gibbs)  has  no 
doubt  about  their  tendency ;  but  if  the  wit- 
nesses for  the  prosecution  are  to  be  believed, 
ttiey  proved  much  stronger  words ;  and  if  the 
^ry  ao  not  join  in  opinion  with  the  reverend 
gentleman,  that  they  were  not  uttered,  they 
can  have  no  doubt  as  to  their  tendency,  or 
the  motives  with  which  they  were  spoken. — 
Can  the  jury  believe  all  the  witnesses  on  the 
part  of  the  prosecution  to  be  perjured  ?  The 
witnesses  have  proved  that  the  defendant 
spoke  of  the  method  of  tax-gathering  in  Eng- 
land, and  said  this  is  not  liberty  for  a  Briton — 
and  then  of  the  late  armaments— three  of  them 
he  disapproved  of,  and  said  they  were  voted 
by  the  House  of  Commons  contrary  to  the 
opinion  of  the  people— not  a  word  of  this  is 
contradicted  by  their  own  witnesses. 
-  They  have  proved  a  direct  avowal  that  they 
ought  to  disturb  the  government  until  they 

fDt  what  the  witnesses  called  their  rights, 
he  witnesses  for  the  prosecution  went  on  to 
prove  several  of  the  counts,  and  if  they  were 
not  spoken,  or  words  of  a  similar  tendency, 
they  must  be  perjured.  As  to  the  profession 
of  the  defendant's  witnesses  who  said  they 
would  have  left  him  had  he  uttered  those 
seditious  expressiqns,  that  depended  upon  the 
humour  of  the  hearer — one  set  of  men 
thought  the  words  seditious  which  another 
did  not. — The  defendant's  witnesses  have  said 
they  should  have  fired  at  expressions  like 
those  mentioned  in  the  indictment,  atid  ^'et 
tbry  could  hear  of  the  taxes  and  laws  being 
oppressive,  and  of  arma meats  voted  contrary 
to  the  sense  of  the  people,  of  inadequate  re- 
presentation find  the  like,  without  thinking 
these  words  any  way  seditious. — But  are 
fhoiie  words  which  woald  have  occasioned 
5deh  abhorrence^  worse  tirords  (ban  the  de- 
fefndtftit's  own  witnesses  have  proved  \  The 
words ''  it  n  tittie  to  Btandferwardiii  •defence 


of  yo«r  rights,''  am  proved  by  Pearce,  to 
have  been  spoken  yet  tne^  made  so  little  im- 
pression on  the  other  witnesses  for  the  de- 
fendant that  they  all  deny  that  they  were 
spoken. — ^The  negative  which  such  people 
put  on  what  the  witnesses  fbr  the  crown 
have  proved,  is  vague,  idle  and  illusory,  for 
they  spoke  to  -their  recollection— their  recol- 
lection has  been  refreshed  by  a  garbled  ser- 
mon, read  to  them  at  the  distance  of  (bur 
months.  If  the  witnesses  for  the  prosecution 
are  positive,  and  those  for  the  defendant  are 
doubtful,  the  jury  will  certainly  believe  those 
for  the  crown  rather  than  the  defendant. 

I  will  not  weary  the  jury — some  of  the 
words  are  certainly  proved ;  all  Uie  witnesses 
for  the  crown  have  proved  that  the  defendant 
said,  about  paying  off  the  national  debt, — ^^  I 
speak  boldly,  I  deny  it." — One  of  the  defend- 
ant's witnesses  said  the  defendant  was  no 
egotist,  for  that  he  did  not  use  the  word  I ; 
but  being  asked  what  he  said  with  respect  to 
the  Revolution  of  1688,  he  said  I  believe  he 
did  say  I,  there, — and  about  the  French  Revo- 
lution—he mi^ht  say  1  there. — This  shows  * 
there  is  a  shuffle,  and  the  best  way  to  extir- 
pate it,  is  to  get  rid  of  it  "first  of  all  from  the 
hearts  of  their  pastors,  for  till  then  the  indivi- 
duals of  the  flock  will  be  deceitful. 

Whether  the  words,  •*  I  speak  boldly,  \ 
deny  it,"  are  true  or  not,  the  count  is  proved. 
It  is  one  among  the  many  passages  of  this 
sermon,  which  I  contend  is  seditious. — ^Thou^h 
the  witnesses  may  differ  in  opinion — it  is  for 
the  jur>'  to  decide  whether  Mr.  Winterbotham 
meant  to  stir  up  his  hearers  to  mutiny  and 
rage,  or  to  keep  the  people  in  that  state  of 
peace  for  which  their  pawtors  pray.  The  juiy 
will  recollect  the  assembly  was  composed  of 
between  two  and  three  hundred  of  the  lowest 
of  the  people — ^and  that  the  witnesses  for  tho 
crown  have  as  fair  a  claim  to  their  belief  as 
the  witnesses  for  the  defendant ;  and  if  that 
is  your  opinion,  you  will  have  no  doubt  in 
finding  the  defendant  guilty.— Much  indeed 
has  been  said  of  his  bemg  a  man  of  an  en- 
lightened mind,  is  he  so  ? — ^Then  he  will  en- 
deavour to  spread  that  light  among  all  those 
audiences  he  may  hereaHer  address.  He  feels 
that  convioion  will  be  his  ruin,  but  disdains 
to  take  the  advantage  of  such  a  defence.  If 
conviclion  should  ensue,  he  will  meet  it 
boldly :  he  disdains  to  apply  to  the  mercy  of 
the  jury— he  does  well,  because  mercy  has 
nothing  to  do  there. — In  this  court,  the  jui^ 
have  nothing  to  think  but  what  is  the  truth 
of  the  case  *.  and  without  giving  way  to  indig- 
nation on  the  one  hand,  or  compassion  on  the 
other,  all  I  have  to  <do  on  the  part  of  the 
crown,  is  to  intreat  the  jury  to  decide  on  the 
evidence :^f  the  defimdant  said  the  words  in 
the  way  of  fair,  liberal,  candid  discussion, 
without  any  seditious  intention-— fiur  be  it 
from  me  to  wish  you  to  convict  him.  it  is 
from  this  tribunal  we  derive  our  happiness; 
on  a  jury  we  depend  ibr  our  property  and  our 
liv«B ;  thetefbie  1 4o  tMft  ask  yw  io  convict  a 
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aoy  tkiogrlM  had  no  doobi  bat  H  would  occur 
to  tbe  j«ry  inmi  their  cfwn  iiotcs.i— He  mi 
that  tbe  jiny  were  to  judge  ftom  the  whole 
evidence^ — ^Rnt,  wbether  the  words  lud  in 
tbe  indjc^mmt  were  epokea  by  the  deleo* 
deot;  aiid  eeeoodly,  whether  he  noke  them 
with  aQ  mteotioD  of  eichmg  semtion,  and 
with  the  sense  kid  in  tbe  indictment :  and 
if  they  were  of  opinkm  that  they  were  spoken, 
and  imh  the  intent  kid  in  the  iodidment, 
tbev  would  consequently  find  the  defendant 
guil^;  but  on  the  other  handy  if  therthoi^ 
the  words  were  not  spoken,  or  that  thcj 
were  spoken  in  a  different  tense  from  ibat 
kid  in  the  indictment,  they  wodd  then  find 
him  not  guilty.    Tbe  learned  judge  said  that 
it  appeared  to  him  that  this  sennon  mi^t 
have  been  preached  without  any  intention  of 
eiciting  seoitiiN^ ;  but  it  was  certainly  a  disf 
cussion  whidi  Wis  iipproper,  as  it  was  deli- 
vered to  some  of  the  lowest  class  of  the 
peopk;  and  that  it  was  also  iU-timed,  for  his 
mi^ty  had   ktely  issued    a  proclamation 
which  oi^t  to  have  cautioned  the  defendant 
and  be  a&uld  haye  waved  any  such  discui- 
sion  at  that  period.    The  judge  said,  tbe  most 
material  part  for  the  ccmsidention  of  the  joiy 
was  wbether  the  words  were  spoken  in  the 
sense  laid  in  the  indictment:  andthe  jwj 
should  consider  that  if  the  defendant  was 
found  guilty  by  them,  his  punishment  wodd 
be  his  utter  ruin,  and  therefore  they  wodd 
put  the  best  construction  they  could  upon  the 
matter,  and  show  the  utmost  leni^  in  &viwr 
of  the  defendant. 

The  Jury  desired  to  withdraw,  and  after 
being  locked  up  about  two  hours  and  a  b^ 
they  Drought  in  a  verdict  of  Guilty, 
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^an  if  jTOu  think  him  innocent;  on  the 
.trary,  I  intieat  vou  to  acquit  him. 

But  if  you  believe  the  witniisw  on  the 
pun  of  the  crown  iiave  really  anoken  the 
truth  (and  I  see  no  reason  to  doubt  it),  then 
on  tbe  other  hand  I  demand  his  oondonna^ 
tion. 

Tbe  crown  has  the  same  right  to  justice  as 
an  individual,  and  the  meanest  individual  has 
the  same  ri^^t  as  the  crown :  and  I  am  well 
assured  th^  the  jury  vrill  decide  agreeably  to 
the  evidence;  a^  with  your  decision,  I  and 
'all  those  with  whom  I  ^m  concenvd,  shall 
rest  perfectly  satisfied* 

BvuuniG  UF. 

Mr.  Baron  Fenyn^  after  stating  the  words 
charged  in  tbe  di&rent  counts  of  the  indict- 
ment, and  the  inmii*nd<?s  there  kid,  pro- 
ceeded to  state  tbe  evidence  given  by  the 
witnesseson  the  part  of  the  prosecution;  and 
then  said  that  on  the  part  oi  .the  defendant  a 
great  number  of  witnesses  had  been  called, 
who  bad  nven  a  very  contrary  evidence  to 
those  on  £e  part  of  the  prosecution. — ^He  said 
that  with  regard  to  those  witnesses,  they  de- 
nied that  Uic  defendant  used  words  any  thing 
like  the  greater  part  of  the  words  charged  in 
the  indictment ; — the  clergyman,  Mr.  Gibbs, 
did  the  same,  but  admitted  that  some  parts  of 
them  were  spoken,  but  in  a  different  sense 
from  that  kid  in  the  indictment;  and  said 
that  if  they  had  been  spoken  as  laid  in  tbe 
indictment,  he  would  have  discharged  Mr. 
Winterbotham  from  being  his  assistant,  and 
despised  him. 

The  learned  judge  then  impartiallv  stated 
the  evidence  of  the  witnesses  on  behalf  of  the 
defendant,  and  said  that  if  he  had  omitted 
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The  counsel  were  the  same  as  on   the 
preceding  trial. 

JURT. 

Richard  Hawkins,  of  Dodbrook,  Devon,  1*. 
Thomas  Heathfield,  of  Woodbury,  ditto. 
William  Leig^y  of  Salcombe  Regis,  ditto. 
Thomas  Gregg,  of  Sidbuiy,  ditto. 
Samuel  Walk^,  of  East  Budleigh,  ditto* 
Thomas  Hudkle  Lee,  of  Lympston,  ditto. 
William  Land|  of  SiUertOD;  diJto,— ^sqrs. 


Talesxbv. 

Joseph  Ewen,  of  littleham,  DevoD^ 
WiUiam  Mersoi^  of  Northmoulton,  ditto* 
James  Tapp,  of  aitto.  ditto. 
William  Lake,  of  Withera^  ditto. 
James  Hodge,  of  lAippit,  ditto. 

Mr.  CLAPP  opened  this  cause,  by  ob«»«» 
ing  that  this  was  a  prosecution  agsiinst  the  de- 
fendant, William  Wmterbotham,  for  tbtt  be 
maliciously  uid  seditiously  hiteodingtodifl^ 
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quiet,  BEkolest  and  disturb  the  peaee  and  com- 
mon tranquillity  of  our  lord  the  king,  and  of 
this  kingdom,  and  to  traduce  and  vilify  our  pre- 
sent happv  constitution,  and  to  bring  our  said 
lord  the  king  and  his  sovemment  of  this 
kingdom  into  hatred  and  contempt  with  all 
the  subjects  of  this  realm,  and  to  asperse  and 
scandalize  our  said  lord  tne  king  and  his  go- 
vernment of  this  kingdom,  and  to  excite  Sie 
subjects  of  our  said  ford  the  king  to  sedition 
anonst  his  government, — on  the  18th  day  of 
iNovember  last,  did  preach,  s|>eak — and  pub- 
lish the  following  words,  to  wit : 

In  the  first  count  of  and  concerning  the 
government  and  magistracy  of  this  kingdom 
and  the  subjects  thereof,  these  seditious  words 
foHowilte ; 

^<  Darkness  has  long  cast  her  veil  over  the 
land  )'*  (meaninjg  amongst  others  this  king- 
dom) ^  persecution  and  tyranny  have  carried 
universal  sway  ;**  (meaning  amongst  others  in 
this  kingdom)  *'  magisterial  powers''  (meaning 
amongst  others  magisterial  powers  in  this 
Idngdom)  *'  have  long  been  a  scourge  to  the 
liberties  and  rights  of  the  people"  ^meaning 
amongst  others  the  people  of  tnis  kingdom). 
*<  It  does  ndl  matter  by  what  name  these 
usurped  powers  are  known^  whether  by  kinjg, 
senate,  potentate^  or  stadtholder^  they  are  m 
either  sense  usurped." 

In  the  second  county  these  seditious  words 
following  :  **  The  yoke  of  bondage  among  our 
Beighbours,"  (meaning  the  French)  <<  seems 
BOW  to  be  pretty  well  broken,  and  it  is  ex^ 
j^ected  the  same  blessing  is  awaiting  us," 
(meaning  the  subjects  of  this  kingdom)  *'  when 
persecution  and  tyranny  shall  oe  no  more; 
when  enjoying"  (meaning  when  the  subjects 
of  this  kmgdom  enjoying)  ^  the  liberties  of  a 
ftte  people,  we"  (meaning  the  subjects  of  this 
kingdom)  '*  shall  boast  of  having  introduced 
among  us"  (meaning  the  subjects  of  this 
kingdom)  *^  that  equality  our  neighbours" 
(meaning  the  French)  <'  have  acquired." 

The  third  count,  similar  to  the  first. 

The  fourth  count,  similar  to  the  second. 

The  fifth  count,  similar  to  the  first. 

The  sixth  count,  similar  to  the  second. 

Mr.  Serjeant  Rooke  said  he  was  again  called 
upon  to  prosecute  Mr.  Winterbotham  for  sedi- 
tion ; — he  had  yesterday  substantiated  the 
charges  in  one  indictment,  and  he  had  no  doubt 
but  he  should  be  able  to  do  the  same  by  this. 
The  words  laid  in  the  indictment,  and  which 
he  should  prove  to  have  been  uttered  by  Mr. 
Winterbotnam,  he  stated  to  be  of  the  most 
inflammatory  nature ;  and  said  they  went  so 
ikr  as  to  aim  at  the  total  destruction  and  sub- 
version of  all  the  governments  of  £urope : 
16t  Mr.  Winterbot&un  had  not  contented 
himself  with  objecting  to  this  or  the  other 
form  of  government,  but  he  had  asserted  that 
they  were  all  usurped.  Of  the  design  and 
tendency  of  this  sermon,  the  serjeant  said, 
ther^  could  be  no  doubt,  if  the  manner  in 
which  Mr.  Winteibotham  introduced  it^  and 


th6  time  of  the  delivery  were  considered.  He 
told  his  audience  his  text  applied  to  the  pre- 
sent times,- and  that  it  became  him  to  treat  it 
politically — ^which  he  did  particularly  with* 
respect  to  France  and  this  country;  the' 
seneimt  ststedy  that  the  audience  Mr.  Win- 
terbotham addressed  was  not  an  audienoe 
calculated  to  fathom  the  depth  of  political 
subjects,  and  was  therefore  more  easily  de- 
ceived by  speciODs  pretefn^cs :  and  he  thought 
no  motive  could  be  adduced  that  could  have 
influenced  Mr.  Winterbotham  at  that  time 
to  have  gone  into  a  poUtical  discussion,  but 
that  of  exciting  rebellion  and  discontent. 
The  Serjeant  said,  this  sermon  was  not  deli- 
vered on  a  day  that  called  for  a  discussion  of 
such  a  nature,  it  was  on  the  18th  of  Notem- 
ber,  1702^  when  the  ntuation  of  France  was 
not  very  etig^ible;  the  government  was  over- 
turned, Pans  was  a  scene  of  misery,  one 
massacre  had  followed  another,  the  palace 
itself  was  violated — the  guards  murdered— 
the  king  and  queen  thrown  into  a  dungeon, 
and  tlie  goverment  seized  by  a  mob.  He 
said,  it  was  at  this  time  that  Mr.  Winter- 
botham thought  proper  to  tell  his  auditory, 
that  all  the  powers  of  magistracy  were 
usurped,  and  to  utter  the  words  they  had 
heard  read.  The  serieant  said,  there  were  per- 
sons who  thought  all  government  an  usurpa^ 
tion,  and  he  supposed  Mr.  Winterbotham  to 
be  one  of  those,  or  he  would  never  have  con- 
sidered the  then  situation  of  France  to  be  a 
blessing,  or  have  said  that  he  expected  the 
same  blessing  was  awaiting  us,  and  that  we 
should  soon  nave  to  boast  of  having  intro* 
dueed  among  us,  that  eanalitv  our  neighbours 
the  French  had  acquirea.  The  serjeant,  after 
some  other  general  comments  on  the  text 
and  on  the  absurdity  and  wickedness  of  those 
who  wished  to  throw  us  into  a  state  of  anar- 
chy and  rebellion  by  preaching  up  equality, 
concluded  by  observing  he  should  call  ms 
witnesses  to  prove  the  words  laid  in  the  indict- 
ment, and  he  had  no  doubt  but  the  jury  would 
find  the  defendant  guilty. 

Edward  Lynt  examined  by  Mr.  Serjeant 

Ijizcrence. 

Were  you  at  the  meeting  in  How's  lane  on 
the  evening  of  the  18th  ot  November  last? — 
Yes ;  I  went  there  with  Mr.  Darby,  in  conse- 
quence of  a  report  that  Mr.  Winterbotham 
bad  preached  a  seditious  sermon  on  the  6th 
of  November. 

Were  you  there  before  the  defendant  began 
his  sermon  ? — Yes,  we  were ;  we  heard  him 
begin. 

Do  you  recollect  the  text  he  preached 
from? — Yes,  it  was  Rom.  13th  ch.  12  ver, 
*'  The  night  is  far  spent,  the  day  is  at  hand, 
let  us  therefore  cast  ofi'thc  works  of  darkness^ 
and  let  us  put  on  the  armour  of  light." 

How  did  he  treat  this  text? — After  the 
preamble  to  his  sermon,  he  said,  he  felt  him- 
self bound  by  the  present  juncture  of  aiiatrs, 
to  apply  the  text  politically  ;—w«  v/ere  thea 
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in  the  aisle,  but  on  Mr.  Winterbotbam'a  pro* 
pKising  his  intentioQ  to  treat  his  subject  poli< 
iically,  we  went  into  a  pew  and  sat  down ; — 
He  then  repeated  the  words  of  iiis  text,  and 
said,  **  Darkness  has  long  cast  her  veil  over 
the  land,  persecution  and  tyranny  have  ear- 
ned universal  sway/'  He  then  expatiated  on 
that  head,  and  proceeded,  "  Magisterial 
powers  have  long  been  a  scourge  to  the  li- 
berties and  rights  |of  the  people  ;  it  docs  not 
matter  by  what  names  these  usurped  powers 
vere  known,  whether  by  king,  senate,  po- 
ientaie,  or  stadtholder,  they  are  in  eitner 
sense  usivped.'  This  he  endeavoured  to 
prove  by  the  following  part  of  his  discourse, 
which  I  do  not  recollect.  He  then  advened 
to  the  affairs  of  France,  and  said,  *^  The  yoke 
of  bondage  amongst  our  neighbours,  seems 
now  to  be  pretty  well  broken,  and  it  is  ex- 
pected the  same  blessing  is  awaiting  us ;  when 
persecution  and  tyranny'  shall  be  no  more, 
when  enjoying  the  liberties  of  a  free  people 
we  shall  boast  of  having  introduced  amongst 
us  that  equality  our  neighbours  have  ac- 
quired/' He  then  immediately  or  soon  af- 
terwards rejoined,  '<  To  possess  such  an  ac- 
3ui8ition,  we  were  to  cast  off  the  works  of 
arkness  and  put  on  the  armour  of  light /^ 
Do  you  recollect  any  thing  more  of  the 
sermon  ?-^There  is  no  other  particular  pas- 
sa^  that  I  can  recollect  the  words  of. 

Did  you  ever  take  minutes  of  what  you 
jbieard  ?-— Immediately  on  leaving  the  meet- 
ing, with  those  observations  strongly  im- 
Mresaed  on  my  mind,  I  went  home  to  my 
loc^ginp,  and  there  made  minutes ;  and  I  am 
sure  these  are  the  very  expressions  the  de- 
fendant used. 

Cross-examined  by  Mr.  Gibbs. 

Pray,  Mr.  Lyne,  how  came  you  to  go  to 
the  meeting,  on  the  evening  on  which  this 
sermon  was  preached  P — I  went  with  Mr. 
Darby,  in  consequence  of  the  rumours  which 
were  circulated  respecting  the  former  sermon. 

You  say  you  went  in  consequence  of  cer- 
tain rumours  which  luid  been  circulated  re- 
specting the  former  sermon;  I  would  ask  you 
it"  jrou  believed  those  rumours  ? — No  ;  I  di^ 
believed  the  report. 

I  believe  you  are  not  one  of  Mr.  Winter- 
betham's  congregation  ? — No,  I  am  not. 

Then  as  you  are  not  in  the  habits  of  at- 
tending Mr.  Wiuterbotham,  and  as  you  dis- 
believed the  reports  in  circulation  respecting 
the  former  sermon,  I  would  ask  you  what 
were  the  motives  with  which  you  went  on 
that  evenmg?— I  went  as  the  friend  of  Mr. 
Wiuterbotham,  to  Uke  his  part,  that  I  might 
have  an  opportunity  to  detend  him  a^inst 
the  accusations  circulating  concerning  him. 

You  say  you  went  as  the  friend  of  Mr. 
'WlnterboUuun,  that  you  might  have  an  op- 
fMftunity  to  take  his  part ;  that  was  your  mo- 
live  for  going  f — Yes ;  and  if  I  had  thought  he 
would  hare  Men  pj-esecuted  I  would  sot  have 
foot. 


Then  it  was  your  general  christian  pliilaa. 
thropy  that  led  you  to  the  meeting  a3  the 
friencf  of  Mr.  Wmterbotham  ?— Yes  it  ma 
my  general  christian  philanthropy  that  led 
me  to  go  there. 

As  the  friend  of  Mr.  Winterbotham,  I 
would  ask  you,  what  is  your  opinion  of  the 
whole  of  the  sermon  i—I  considered  the  whole 
of  the  sermon  as  totally  seditious. 

Was  there  no  part  of  it  but  what  was  sedi- 
tious?— There  were  many  motal  and  religious 
sentiments,  but  the  whole,  in  a  chain,  wu 
seditious. 

Pray  how  long  do  you  think  Mr.  Winter- 
botham was,  in  preaching  this  sermon?-^ 
About  three  quarters  of  an  hour. 

And  though  you  went  to  the  meeting  ss 
the  friend  of  Mr.  Winterbotham,  and  thoi^ 
Mr.  Winterbotham  was  three  quarters  of  aa 
hour  in  preaching,  you  do  not  recollect  any 
!  passage  in  the  discourse  but  what  was  sedith 
I  ous  ? — At  that  time  T  did  not  wish  to  recollect 
any  that  were  not  seditious. 

Though  you  were  the  friend  of  Mr.  Winte^ 
botham,  you  bad  no  wish  to  retain  any  |ia»« 
sase  in  your  memory  but  those  you  thought 
seilitious? — I  endeavoured  to  rkuin  in  my 
mind  those  which  were  so  strong. 

But  you  don't  recollect  any  other  seoteooo 
in  the  whole  sermon,  but  those  you  have 
given  in  evidence  ? — I  can't  repeat  any  other 
sentence. 

In  what  part  of|the  meeting  were  you,  dot- 
ing the  time  Mr.  Winterbotham  was  preach- 
ing? — I  remained  in  the  aisle  till  he  talked 
upon  politics,  and  then  I  sat  down  in  a  pew. 

I  think  you  said,  if  you  had  thought  Mr. 
Winterbotham  would  have  been  prosecuted 
you  should  not  have  attended;  pray  how  caine 
you  then  to  be  an  evidence? — When  he  said 
he  should  treat  his  subject  politically,  I  then 
determined  to  attend  to  what  he  said,  inteod- 
ing  to  take  part  against  him  if  called  upon. 

Prav  in  what  manner  did  Mr.  WintertnU 
ham  begin  his  sermon? — He  gave  a  moral 
exposition  of  the  text  at  first ;  but  I  doot 
remember  what  he  said,  neither  the  voids 
nor  the  tenor  of  them. 

Then  there  was  nothing  seditious  in  the 
first  part  of  the  sermon? — ^I  really  think  the 
first  exposition  of  the  text  was  such  as  aqr 
clergyman  might  have  used  in  any  place  of 
devotion. 

But  you  don't  remember  any  thing  of 
part  of  the  subject  which  you  think  was 
exceptionable? — I    cannot    repeat  any 
tence ;  I  did  not  endeavour  tu  store  in  ny 
mind  any  part  of  it. 

Though  you  went  to  the  meeting  as  the 
friend  of  Mr.  Winterbothana,  and  for  die 
express  purpose  of  vindicating  htm  fivn 
what  you  conceived  to  be  false  accusatiaa^ 
yet  you  did  not  endeavour  to  store  in  ywg 
mind  any  sentence  of  tliat  part  of  the  s«aj« 
which  you  conceived  to  be  unexceptioMWt* 
— ^No,  I  did  not 

As  yon  eay  yeu  csuaiiot  repeat  any 
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that  Mr.  Winterbotham  uttered  besides  those 
you  have  given  in  evidence,  1^11  endeavour  to 
call  a  few  passages  to  your  mind.  I  believe 
Mr.  Winterbotham  made  several  quotations 
from  the  preceding  verse  in  the  chapter  from 
which  he  took  his  text? — ^There  were  many 
Quotations  from  the  Sacred  History,  he  made 
tne  chapter  the  thesis  of  his  discourse. 

Mr.  Winterbotham,  in  commenting  on  the 
preceding  parts  of  the  chapter,  I  believe, 
speaking  of  the  origin  of  magisterial  power, 
said  the  powers  that  be  are  ordained  of  God; 
did  he  not? — I  think  he  did  mention  the 
origin  of  all  power. 

You  recollect  he  did  say  something  of  the 
origin  of  power ;  well,  do  you  recollect 
what  he  said  was'  the  origin  ? — He  did  men- 
tion that  the  powers  that  be  are  of  God,  and 
quoted  that  verse,  "  Let  every  soul  be  subject 
to  the  higher  powers,  for  there  is  no  power 
but  of  God,  the  powers  that  be  are  ordained 
of  God;"  but  I  considered  many  of  his  ob- 
servations as  interspersed  for  the  purpose  of 
Insinuating  what  was  Hagitious  and  wron^. 

Then  you  think  what  Mr.  Winterbotnam 
said  on  the  verses  preceding  his  text, 
was-  only  to  introduce  those  parts  which  you 
tbiuk  seditious  ?  —  I  think  what  went  before 
was  consistent,  in  order  to  carry  his  point. 

I  believe  Mr.  Winterbotham,  speaking  of 
the  powers  of  magistrates,  not  only  spoke  of 
their  ori^n.  but  also  that  they  were  the  minis- 
ters of  Gog  for  good,  that  they  ought  to  be 
obeyed  and  supported ;  I  think  he  said  some- 
thing of  this  kind  ? — 1  won't  contend  that  he 
did  not  quote  the  rest  of  the  chapter,  speak- 
ing of  the  powers  of  government,  and  con- 
taming  the  doctrine  01  Christian  obedience; 
but  it  he  did,  any  comment  he  made  on  it 
entirely  escaped  my  notice. 

Pray  was  this  sermon  divided  into  distinct 
heads? — By  one  person  the  sermon  might  be 
supposed  to  be  divided  into  several  heads,  by 
another  not. 

I  believe  Mr.  Winferbothatn,  in  bis  sermon, 
likewise  said  something  about  different  orcfers 
in  society;  I  believe  he  contended  for  the 
necessity  of  them ;  and  reprobated  the  idea 
of  equality.  You  certainly  recollect  that 
something  of  this  kind  was  said  ? — I  do  not 
recollect  any  thin^  in  the  sermon  that  tended 
to  show  the  necessity  of  different  orders. 

You  don't  recollect  any  thing  of  the  kind ; — 
do  you  recollect  Mr.  Wmterbotham's  saying, 
the  man  who  could  entertain  an  idea  of  eqiiar- 
lity,  either  in  character  or  property,  was  a 
fool  or  a  madman,  and  ought  to  be  dealt  with 
as  such  ? — If  such  arguments  had  been  used, 
they  would  appear  quite  inconsistent ;  they 
would  appear  quite  contrary  to  the  drift  of 
the  sermon. 

Might  it  not  have  escaped  your  notice  ? —  I 
do  not  know  whether  it  could  or  not. 

I  think  Mr.  Winterbotham  in  his  sermofi 
insisted  on  some  motives,  which  ou^ht  to  in- 
duce persons  to  obey  the  powers  ordained?— 
I  do  not  know  whether  be  did  or  not* 
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You  arc  sure  yoU  don't  recollect  any  thing 
of  the  kind;  pray  did  Mr.  Winterbothai» 
mention  the  arguments  made  use  of  by 
the  apostle  for  that  purpose? — I  listened 
more  to  the  defendant's  own  opinions,  than, 
what  he  stated  the  apostle  to  think;  I 
considered  the  whole  discourse  as  calcu- 
lated  to  create  dbcontent,  though  there  were 
many  specious  arguments  used  to  reconcile  the 
people.  .; 

Pray  did  not  Mr.  Wintertolham  say  some- 
thing in  his  sermon  about  the  Africans,  about 
their  deliverance  from  slavery  ? — I  have  some 
faint  idea  that  there  was  something  said  about 
the  Africans,  but  1  cannot  tell  what;  I  do  not 
recollect  any  thing  of  the  sernion  bdt  what  I 
have  already  proved. 

You  say  you  don't  recollect  any  tiling  of 
the  sermon,  but  what  you  have  already 
proved;  I'll  endeavour  to  refrcsli  your  me- 
mory :  I  think  Mr.  Winterbotham,  in  his  ser- 
mon, stated  the  absolute  necessity  of  a  chief 
magistrate,  whether  dignified  with  the  title  of 
emperor,  king,  sladtholder, doge,  president,  or 
any  other  ?— I  do  not  recollect  * 

ITl  endeavour  to  call  up  your  recollection 
to  another  part  of  Mr.  Winterbothara's  ser- 
mon. In  speaking  of  the  first  part  of  his 
text,  **  The  night  is  far  spent,  the  day  is  at 
hand;"  I  believe  he  applied  these  words  to 
several  times  and  circumstances; — vou  ccr- 
tamly  recollect  this? — ^Those  words  weVe  only 
applied  to  the  present  <imes. 

You  did  not  hear  Mr.  Winterbotham  apply 
these  words  to  any  thing  than  the  present 
times; — pray  were  you  there  the  whole  of  the 
time  in  which  he  was  breaching  .? — ^Yes ;  Mr. 
Darby  Was  flot,  he  left  the  meeting  befor6 
the  sermon  was  ended,  hut  1  tarried. 

Did  you  see  Mr.  Darby  at  any  time  after- 
wards that  evening  ? — Yes,  Mr.  Darby  camd 
to  me  the  same  night. 

And  then  I  suppose  you  made  minutes  ?-^ 
Mr.  Darby  did  not  then  see  the  minutes  I 
had  made. 

ilas  he  etrer  seen  them  since  ? — ^Ves,  peri- 
haps  in  the  space  often  days  afler,  or  it  might 
be  a  shorter  space. 

Then  you  had  no  communication  with  Mr. 
Darby  that  night  about  the  sermon  ?  you  did 
not  say  any  thing  to  him  that  you  haa  made 
minutes  of  it? — I  had  no  communication 
about  the  minutes;  I  only  expressed  my  re- 
sentment to  Mr.  Darby. 

Pray  what  are  you  ? — I  arti  clerk  to  the  col" 
lector  of  excise  at  PlymoQth . 


•  On  the  15th  of  Dec.  179*2,  the  defendant 
rode  from  Ashburton  to  Plymouth,  in  com- 
pany with  this  witness,  and  Mr.  Tyrell,  col- 
lector of  the  exdse;  when  some  convcrsatiort 
taking  place  respecting  this  sermon,  tbe  dc^- 
fendant  stated  this  clause,  and  made  his  ap;« 
peal  to  the  witness,  whose  answer  was,  lie 
believed  them  to  be  the  identical  words  d^ 
livered  from  the  pulpit.    Orig,  £d. 
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been  spoken,  those  iwords  must  at  the  time 
of  their  delivery,  have  made  a  verv  deep  im- 
pression on  your  mind  ? — I  never  heard  a  ser- 
mon that  struck  roe  so  forcibly. 

What  were  the  parts  that  made  such  an  im- 
pression?— I  do  not  recollect  the  particular 
parts. 

I  believe  there  were  no  particular  parts  but 
what  you  found  in  Mr.  Lyne's  minutes?-— 
There  was  a  part  of  Mr.  Lyne*s  minutes  I  did 
not  copy,  what  passed  after  I  left  the  meet- 
ins. 

You  copied  all  that  was  in  Mr.  Lyne's  mi* 
nutes  that  was  said  before  you  left  the  meet- 
ing ?— I  did  copy  all  that  part. 

How  long  were  you  at  the  meeting? — 
About  twenty  minutes. 

And  you  take  upon  you  to  swear  that  what 
you  have  given  in  evidence  were  Mr.  Win- 
terbotham's  identical  words  ? — I  do  not  say 
the  defendant  used  the  identical  words,  but 
only  words  to  that  tendency. 


Mtn-  Darby,  sworn. — ^Examined  by  Mr.  Fan-' 

shttwe. 

Were  you  at  the  meeting  in  How's-laue,  on 
the  18th  of  November  ?— i  es ;  I  went  there 
with  Mr.  Lyne. 

Do  you  remember  who  preached? — ^Yes, 
Mr.  Wmterbotham  preached;  the  text  was 
13th  Rom.  8th  verse. 

And  what  did  he  say  about  the  text  ? — He 
m^de  some  obirervations  which  I  did  not  at- 
tend to,  and  then  said,  at  this  juncture  it  was 
necessary  to  apply  it  politically  ^  I  then  paid 
attention,  and  Mr.  Lyne  went  into  a  pew,  and 
sat  down,  but  X  remained  in  the  aisle ;  Mr. 
Winterbotham  then  proceeded :  '*  Darkness 
has  lone  cast  her  veil  over  the  land ;  persecu> 
4on  and  tyranny  have  carried  universal  sway.*' 
He  then  expatiated  upon  that  head,  and  pro- 
ceeded :  **  Magisterial  powers  have  long  been 
a  scourge  to  trie  liberties  and  rights  of  the 
^ople;  it  does  not  matter  by  what  means 
these  usurped  powers  are  known,  whether  by 
kin^,  senate,  potentate,  or  stadtholder,  they 
are  m  either  sense  usurped.*'  He  then  in- 
troduced the  former  part  of  his  text — the  night 
is  far  spent,  the  day  is  at  hand,  and  followed 
it  up  with  this  observation :  '*  The  yoke  of 
bonaage  amongst  our  neighbours,  seems  now 
to  be  pretty  well  broken,  and  it  is  expected 
the  same  lilcssing  is  awaiting  us,  when  perse- 
cution and  tyranny  shall  be  no  more ;  when 
enjoying  the  liberties  of  a  free  people,  we 
shall  boHSt  of  having  introduced  amongst  us 
that  equality  our  neighbours  have  acquired." 
I  then  had  occasion  to  leave  the  meeting :  I 
afterwards  returned,  and  found  the  service 
done,  and  Mr.  Lyne  gone. 

Are  you  certam  that  what  you  have  given 
in  evidence  are  the  defendant's  exact  wql-ds : 
— I  am  certain  it  was  the  sense,  if  not  the  ex- 
act wordl9. 

Cross-examined  by  Mr.  East. 

t>id  you  make  any  minutes  of  what  you 
heard  ?— I  made  no  minutes  at  that  time,  but 
liave'done  it  since. 

Pray  was  what  you  have  given  in  evidence 
connected  together  in  one  connected  sen- 
tence.^— These  expressions  which  I  have 
stated  did  not  follow  each  other  immedi- 
ately. 

How  long  was  it  before  you  took  minutes  ? 
—The  day  after  I  heard  the  sermon. 

When  did  you  see  Mr.  Lyne's  notes  ? — ^The 
next  day. 

Then  the  minutes  you  made  were  copied 
from  Mr.  Lyne*s  ? — Mr.  Lync^s  minutes  re- 
called the  words  to  my  recollection, 

How  came  you  by  Mr.  Lyne^s  minutes  ?— I 
asked  him  for  them ;  that  which  1. recollected 
I  copied  merely  for  my  own  satisfaction. 

You  had  no  idea  then  that  you  should  be 
called  on  as  an  evidence  ?-»At  that  time  I  had 
no  idea  of  a  prosecution. 

Mr.  Gibbt,  As  you  only  copied  from  Mr. 
Lyne's  minutes  wuit  you  recollecled  to  have 


As  you  were  not  in  a  pew,  how  far  were  you 
while  ^r  Winterbotham  waj 


from  the  door 

preaching? — I  was  not  very  lar  inside  the 
door. 

How  many  persons  were  there  present,  do 
you  think,  at  the  time  this  sermon  was 
preached  ? — One  bunded,  a  hundred  and  fifty, 
or  two  hundred,  the  meeting  house  was  noi 
crowded 

What  are  you? — A  midshipman  in  the 
navy,  and  my  reason  for  going  to  the  meet- 
ing was,  I  had  heard  of  the  sermon  on  thefiftl^ 
of  November. 

Defence. 

Mr.  Cibbs,  A  miracle  was  once  stated  to 
have  happened  relative  to  the  translation  of 
the  septuagint.  Seventy  old  men  were  put  into 
different  cells  to  translate  the  testament,  and 
they  all  translated  it  in  the  same  words.  It 
is  necessary  for  the  jury  to  believe  that  the 
same  kind  of  miracle  has  again  happened,  if 
they  think  that  the  two  witnesses  for  the 
crown,  one  of  them  a  clerk  to  the  collector 
of  excise — tlie  other  a  midshipman  in  the 
navy,  could  both  go  to  a  meeting — hear  a 
sermon  preached  which  lasted  three  quarters 
of  an  hour— come  out  again,  collect  a  great 
number  of  sentences  in  the  sermon — retain 
them  in  their  memory — and  come  here  nine 
months  afterwards,  and  repeat  them  precisehf 
in  the  same  words.  This  I  have  not  stomach 
to  digest.  One  of  the  witnesses  took  notes 
of  the  particular  passages,  which  the  other 
saw  and  copied ;  yet  he  said  he  did  not  speak 
from  them,  but  from  his  own  recollection  of 
what  passed  at  the  time.  If  that  witness 
spoke  from  what  he  copied  from  the  iioles  cf 
the  other,  all  his  evideuce  is  to  be  left  out  of 
the  case ;  and  tlie  jury  are  either  to  believe 
the  miracle  of  the  septuagint  to  be  a^^ 
realised — they  are  to  believe  that  those  two 
witnesses  recollected  exactly  the  same  worik 
— and  no  other ;  or  the^  must  lay  out  of  the 
case  the  evidence  of  ibe  last  witami 
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1  reauest  the  jury  to  recollect  for  a  moment^ 
that  toe  name  of  the  defendant  is  Winter- 
bolhain — that  he  is  brought  here  to  be  tried 
for  having  preached  a  seditious  senuon  on  tiie 
18th  of  November.  It  has  been  stated  that 
he  had  preached  a  sermon  jox\  the  5th  of  No- 
'vember,  which  had  in  many  points  been 
greatly  misrepcsented,  and  about  \vhich  he 
must  have  expected  a  prosecution :  and  yet 
these  witnesses  pretend  that  he  went  into 
the  same  pulpit  and  preached  another  sermon, 
on  the  18thy  which  would  brin^  him  a^ain 
within  the  reach  of  the  law; — it  is  cerUunly 
improbable 

The  witnesses  for  the  prosecution  are  both 
young  men»  the  latter  at  least,  not  very  likely 
to  carry  ofi'  in  his  memory  such  a  string  of 
sentences  as  those  he  repeated.  On  the  credit 
of  those  witnesses,  I  shall  not  much  trouble 
the  jury ;  and  yet  Mr.  Lyne(the  first  witness) 
giave  such  an  account  that  I  think  he  could 
not  well  be  believed.  He  said  ^  that  not 
being  of  the  sect  to  which  Mr.  VVinterbotham 
belongs,  hut  a  clerk  in  the  excise,  and  bavins 
before  heard  that  Mr.  Winterbotliam  had 
preached  a  seditious  sermon  on  the  fitlh  of 
November^  that  he,  who  wished  well  to  Mr. 
VVinterbotham,  went  to  this  meeting,  hoping 
and  pxil  doubting,  but  that  he  should  find  an 
opportunity  to  contradict  the  injurious  reports 
which  had  been  circulated  relative  to  the 
^rmon,  which  Mr.  Wiaterbotham  had  be- 
fore preached."  He  told  the  jury  that  it  was 
ius  **  general  christian  philanthropy''  (those 
were  his  words)  that  Drought  him  there, 
thinking  Mr.  VVinterbotham  would  not  again 
preach  a  seditious  sermon ;  and  that  by  the 
delendant's  not  preaching  a  political  sermon, 
then  he  should  be  able  to  convince  the  people 
he  had  not  before  preached  seditiously.  Is 
Ibis  evidence  credible  or  consistent  ?  Can  the 
jury  believe  that  this  man  attended  there  for 
the  purpose  of  finding  an  exculpation  of  Mr. 
Winterbotham  ?  that  he,  who  had  such  ge- 
neral christian  philanthropy,  that  he  believed 
every  man  innocent  who  was  accused,  should 
pi  there  for  the  purpose  of  finding  Mr.  Win- 
terbotham innocent ;  and  yet  he  should  not 
recollect  a  single  passage  in  the  whole  sermon, 
but  what  had  a  contra^  tendency  ?  He  went 
there  not  with  a  view  to  accuse  but  to  defend : 
bis  attention  then  must  have  been  to  those 
points  of  the  sermon  which  would  rather 
ejLculpate  than  accuse  Mr.  Winterbotham. 
We  generally  attend  to  what  we  wish,  and 
yet  ue  witness  could  remember  no  one  pas« 
cage  in  the  course  of  the  defendant's  sermon, 
but  those  which  he  had  given  in  evidence  to 
criminate  him,  and  which  Mr.  Darby  had 
echoed  back  to  Mr.  L^e  again. 

This  witness  has  said  he  did  not  recollect 
*  single  sentence  of  all  those  passages  in  the 
Bennon  which  I  asked  him  about ;  but  I  shall 
ftmvm  that  those  passages  which  I  questioned 
ibe  witness  to  the  truth  of,  were  uttered  by 
Mr.  Winterbotham,  and  are  to  be  found  in 
Mr.  WJaterbothftrn's  fiennoB. 


The  line,  of  defence  which  I  shall  adopt  is, 
that  the  words  used  by  Mr.  Winterbotham 
are  explained  by  other  sentences  in  the  ser- 
mon, and  that  they  bear  quite  a  different 
sense  from  that  stated  by  the  witnesses  lor 
the  crown^  which  is  inconsistent  with  the 
context.  If  I  prove  this,  the  jury  will  coq»> 
dude,  that  they  were  not  applied  in  the  sense 
stated  by  the  witnesses,  ana  surely  in  candour 
and  moderation,  exercising  justice  with 
mercy,  ^d  even  without  mercy,  they  will  not 
then  find  Mr.  Winterbotham  guilty. — ^I  do 
not  mean  to  say  those  two  witnesses  are  per^ 
jurcd ;  but  I  will  say«  that  it  is  not  true  that 
the  words  were  used  in  their  acceptation  of 
them.  Those  witnesses,  not  being  competent 
judges  of  the  subject,  have  brousht  the  words 
to  the  jury ;  but  they  will  not  bear  tlie  con- 
struction they  have  put  upon  them,  ana  were, 
used  in  a  very  different  sense. 

It  is  true  that  Mr.  Winterbotham  chose 
the  text  which  they  have  mentioned,  but  be 
did  not  confine  hjs  discourse  to  that  verse ; 
he  went  through  the  whole  of  the  chapter, 
and  the  sermon  was  a  running  commentary 
upon  it;  he  explained  the  former  part  of  thie 
chapter,  which  breathed  nothing  but  loyalty, 
and  a  proper  subordination  to  govern  menL 
and  he  particukrly  stated  l*  that  every  soul 
was  to  be  subject  tp  the  higher  powers— that 
the  powers  that  be  are  ordained  of  God :''  yet 
of  this  the  witness  does  not  remember  » 
single  passage. 

If  the  former  part  of  the  chapter  was  intro- 
duced, he  did  not  rememlier  it ;  it  was  imma- 
terial. It  was  certainly  immaterial  to  his 
purpose,  but  it  is  very  material  for  those  who 
defend  Mr.  Winterbotham. 

He  said  he  could  recollect  nothing  in  the 
sermon  that  recommended  obedience  to  the 
civil  magistrates,  nothing  of  subordinaUon, 
when  every  passage  of  the  chapter  was  ex- 
plained, and  yet  he  went  as  the  friend  of  Mr. 
winterbotham  I  He  could  not  recollect  that 
the  defendant  said,  the  magistrate  was  the 
minister  of  God  for  good ;  that  the  good  was 
mentioned,  or  that  he  mentioned  any  motives 
for  obeying  the  magistrate !  He  had  no  recol*- 
lection  that  the  former  words  of  the  text  were 
commented  upon,  or  that  any  darkness  was 
mentioned.  The  general  scheme  of  this  ser- 
mon, I  contend  was,  that  we  were  to  obey  tho 
rulers  that  were  set  over  us  for  good ;  and 
that  this  was  the  duty  of  christians :  and  Mr. 
Winterbotham  contended,  that  this  chapter 
of  St.  Paul  contained  the  directions  and  mo- 
tives, which  oueht  to  influence  christians  in 
the  duty  of  (£edience  to  the  magisterial 
power.  I  shall  also  prove,  that  those  words 
following  were  used,  which  the  witness  for 
the  crown  almost  denied :  — '^  That  the  powers 
which  be  are  ordained  of  God,  that  the  eco- 
nomy of  nature  proclaimed  it,  tliat  man  was 
formed  a  social  and  dependent  being,  that  tlie 
poor  could  not  do  without  the  rich,  nor  the 
rich  without  the  poor,  thai  every  thing  arouniL 
tts  pcQciaiined  the  necessity  of  degjnees  aad 
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what  has  been  eierdsed!  What  jmnishiiieiit 
but  has  been  inflicted?  If  contentioa  for 
dominion,  thirst  for  revenge,  or  ambitious 
schemes  vf  conquest  haive  seot  millions  of 
the  'hnman  race  to  the  grave —how  many 
more  have  been  con^i^ed  to  an  eternal 
state,  by  contentions  ror  ceremonies  and 
creeds;  which  had  they  been  universaily 
received  and  believed,  could  have  added 
nothing  to  the  morality  and  happiness  of 
mankind,  or  to  the  glory  of  God."  Yet  the 
witness  for  the  crown  could  not  recollect 
that  he  said  any  thing  that  did  not  relate  to 
the  present  times. 

I  shall  prove  that  all  those  passages  oc- 
curred in  Mr.  Winterbotbam's  sermon ;  and  I 
hope  that  the  jury  inclining  rather  to  find  a 
man  innoceot  than  guilty,  wHl  think  that  the 
witnesses  for  the  crown,  with  their  minds 
biassed  one  way,  have  applied  to  the  present 
times  what  was  applied  by  Mr.  Winterbotham 
to  the  tiroes  of  Mahometanism  and  Popery. 

But  I  admit  that  Mr  Winterbotham  did 
also  apply  the  assertion  to  the  present  times, 
and  ^ke  of  civil  liberty  and  considered  the 
assertion  in  the  text  with  reference  to  the 
Aft'ican  slave  trade ;  and  although  the  wit- 
nesses for  the  prosecution  cannot  recollect 
that  one  syllable  fell  from  Mr.  Winterbotham 
about  it — ^yel  I  shall  prove  that  it  was  one 
articular  head  of  his  sermon,  and  that  he 
expressed  his  strongest  wishes,  that  the 
Africans  might  be  delivered  from  slavery, 
and  that  tliey  might  be  put  into  a  state  of 
civil  liberty.  Mr.  Winterbotbam's  words 
were  ''  Permit  me  to  indulge  another  thought 
fi^eable  with  the  assertion  in  the  text,  viz. 
max  the  night  of  slavery  and  bondage  is  far 
•pent,  and  the  d&y  of  universal  liberty  is  at 
hand,  a  day  in  which  men  will  no  longer  de» 
Btroy  the  happiness  and  liberty  of  their  fellow 
creatures,  but  labour  to  promote  their  felicitv 
kad  interests.  The  noble  attempts  which 
have  been  made  on  the  behalf  of  our  African 
brethren,  teach  us  that  men  begin  to  under- 
'f^nd  each  other's  rights,  and  le^  us  to  hope, 
that  the  efforts  of  a  tew  interested  individuals 
Iwhose  hearts  are  grown  callous  to  the  ten- 
cer  ties  of  nature)  will  not  be  sufficient  to 
withstand  the  generous  exertions  of  the 
liriends  of  mankind. — But  as  Britons  rejoicing 
In  liberty,  let  me  remind  you  that  though  much 
lias  been  done  in  behalf  of  the  poor  imtaught 
Africans,  yet  still  more  remains  to  be  done ; 
let  me  then  urge  you  to  forget  not  their 
cause,  nor  to  cease  your  attention  to  their  in- 
terests, till  they  have  obtained  that  liberty 
which  the  voice  of  reason  and  religion  pro- 
claims their  right,  and  are  properly  instructed 
for  the  enjoyment  of  it."  will  the  jury  con- 
vict Mr.  Winterbotham  of  sedition  for  speak- 
of  the  African  trade  ?  I  think  not ;  for  it  has 
been  spoken  of  in  the  same  manner  by  reve- 
rend bishops,  and  others  of  the  establidied 
clergy  from  their  pulpits ;  and  what  has  been 
done  with  impunity  oy  the  members  of  the 
'established  churchy  they  will  cert^unly  not 
convict  Mr.  Winterbotham  for  doing.  < 


Mr.  Winledbolbam  next  considered  the 
words  wiih  refesence  to  the  approaching  di». 
solution  of  man,  and  applied  them  spiritually 
to  his  auditor/.  Mr.  Winteibotham  then 
came  to  the  second  part  of  his  text,  ^  Let  us 
cast  off  the  works  oi  darkness,  and  let  us  put 
on  the  armour  of  light."  Hen  I  expected 
that  Mr.  Winterbotham  would  have  b«^  ac- 
cused of  endeavouring  to  excite  rebellion,  and 
that  from  his  having  used  the  words ''  armour 
of  light,"  it  would  have  been  pretended  that 
he  endeavoured  to  excite  tus  audience  to  vio- 
lence, and  to  put  on  the  armour  of  sediticm ; 
but  (perhaps  to  avoid  misconstiuction)  Mr. 
Winterbotham  stated  what  the  apostle  meant 
by  the  armour  of  light :  **  by  tms  armour  of 
light,"  he  said,  **  might  be  intended  the  gos- 
pel, and  its  glorious  doctrines,  by  which  the 
christian  defended  himself  from  dekisioii 
and  error,"  but  did  that  excite  men  to  sedi-* 
tiun } — ^had  it  any  tendency  to  excite  sedition, 
to  exhort  men  to  obey  the  doctrines  of  the 
gospel?  The  next  thmg  which  he  thoi^ht 
might  be  intended  by  the  armour  of  light 
was,  the  Lord  Jesus  Christ,  whom  the  apostle 
had  exhorted  them  to  put  on.  Was  that 
minister  of  peace  held  up  by  Mr.  Winterbo- 
tham as  the  armour  of  light,  and  yet  did  Mr. 
Winterbotham  in  the  same  sermon,  excite  hb 
hearers  to  put  on  the  armour  of  sedition  and 
rebellion  ?  When  he  sud  the  armour  of  li^t 
was  the  Lord  Jesus  Christ,  the  author  of  that 
religion  which  exhorts  us  to  peace  with  all 
men  (and  whose  apostle,  in  the  same  chapter 
whence  Mr.  Winterbotham  took  his  text,  ex- 
horts us  to  subordination  and  obedience  t^ 
the  powers  that  be),  coukl  it  be  believed  that 
Mr.  Winterbotham  wished  to  excite  discon- 
tent and  violence  ?  Another  thii^  Mr.  Winr 
terbotham  considered  as  intended  by  the  ar* 
mour  of  light  was,  an  upright  evang^ica] 
obedience,  which  he  said  **  was  of  tlie  utmost 
importance  to  a  christian  ;-r-tst.  As  adorning 
the  soul,  and  rendering  the  man  amiable  un- 
der every  circumstance  of  life,  prosperous  or 
adverse,  while  it  affords  him  a  solid  peace  iio> 
der  every  change.— idly.  As  shielding  vad 
defending  the  man  and  his  principles  fircna 
the  calumnies  of  ungodly  mea : — these  are 
alwavs  readv  to  charge  on  the  christian  that 
which  for  the  most  part  he  b  a  Strang  to, 
but  which  if  he  is  guilty  of,  is  not  owmg^  in 
the  least  to  his  principles,  but  to  the  comoioo 
infirmities  of  nature.  This,"  he  said,  ^  ought 
to  make  persons  as  christiane,  more  partion- 
larly  careful  to  put  on  the  armour  of  cniisttan 
obedience,  that  whereas  th^  speak  of  you  as 
evil  doers,  they  may  be  ashamed  that  ftJaely 
accuse. your  good  conversation  in  Christ;  rar 
it  is  better  if^the  will  of  Ood  so  he,  that  ye 
suffer  for  well  doing  than  for  evil  doing."  b 
this  the  language  of  a  man  preaching  mitioii 
and  rebellion  ?  or  is  it  the  language  of  a  man 
preaching  patience  and  sufferanco  ?  In  ttae 
conclusion  of  his  discourse,  Mr.  Wintertioa- 
bam  addressed  himself  4o  his  aud^loij,  aod 
6aid,^Let  this  text  alnon ^PUy flie  ai^of 


893] 


juT  Sediiioui  Words* 


A.  D.  179*. 


[894 


life  is  indeed  far  spent;  some  of  you  are 
grown  grey  in  sin — mii  is  there  not  a  more 
awful  niglit  approaching— a  night  of  eternal 
darkness,  from  which,  if  once  entered  on, 
there  is  no  return  or  deliverance  -. — '  the 
'wicked  shall  be  cast  into  outer  darkness, 
'  where  there  shall  be  weeping,  wailing,  and 
[  gnashing  of  teeth/  An  awful  night  this 
indeed,  the  very  thought  is  sufficient  to  appal 
a  thinking  mind,  and  raise  an  inaniry  in  the 
hitherto  careless  soul  of.  What  snali  I  do  to 
be  saved  V* — ^Had  he  pointed  out  that  the  only 
tray  to  be  saved  was  to  obej^  the  doctrines  of 
the  gospel,  and  yet  did  he,  in  the  same  ser- 
mon, incite  his  hearers  to  blow  the  tnnnpet 
of  sedition?  How  did  he  exhort  them  to 
obey  the  doctrines  he  points  out  ?  It  was 
in  all  things  to  be  obedient  to  their  superiors, 
to  the  magistrates,  to  those  whom  the  hand 
of  God  haa  set  over  them. 

No  man  loves  more  than  I  do  to  see  a  spi- 
rit of  loyalty — no  man  more  approves  of  the 
principles  of  our  constitution ;  but  I  would 
not  have  the  altar  of  public  opinion  profaned 
knd  polluted  by  a  spirit  of  loyalty  probably 
improperly  exercised.  If  Mr.  Wiaterbotham 
did  preach  rebellion  and  sedition,  I  desire 
the  jury  to  convhct  him,  and  he  will  then  be 
a  victim  deservedly  falling  under  your  just 
verdict ;  but  if  he  did  not  (and  I  contend  he 
did  not),  then  he  ought  not  to  be  sacrificed  to 
public  opinion.  I  exhort  the  jury  to  attend 
particularly  to  the  observations  1  have  made, 
not  for  the  sake  of  Mr.  Winterbotham,  but 
for  the  sake  of  public  justice  that  it  may  not 
be  said  her  altars  are  stained  with  human  vic- 
tims, for  the  sake  of  that  religious  establish- 
ment we  live  under,  and  that  constitution 
vrhich  we  revere. — Remember  the  day  may 
come,  the  day  will  come  (though  God  forbid 
that  you  or  I  should  be  the  witnesses  of  it) 
when  the  tide  of  popular  favour  may  nin  in  a 
different  channel,  when  the  verdict  siven 
yesterday  aeainst  Mr.  Winterbotham  will  be 
remembered;  and  if  upon  a  fair  impartifd 
consideration  of  the  evidence,  the  weight  of 
it  is  not  found  in  the  scale  of  guilt,  it  will 
neither  save  the  cause  of  religion,  the  cause 
of  loyally,  or  obedience  to  the  law. 

Could' I  succeed  in  calling  your  attention  to 
the  evidence  I  shall  produce  on  behalf  of  Mr. 
Winterbotham,  I  have  no  doubt  of  your  ac- 
quitting him. 

The  verdict  of  yesterday  has  nothing  to  do 
■with  the  verdict  of  to-day : — if  upon  a  due  con- 
sideration of  the  evidence,  you  think  that  Mr. 
AfVinterbotham  preached  this  sennon  with  a 
view  of  exciting  sedition — ^you  are  to  pro- 
nounce the  veraict,  and  you  must  then  find 
bim  guilty ;  but  if  those  words  did  never  pass 
Mr.  Winterbotham*s  lips,  you  are  then  bound 
by  Your  consciences  and  bound  by  vour  oathsy 
to  and  Mr.  Winterbotham  not-guilty. 

Miss  Mary  Brend  sworn.— Examined  by  Mr. 

Eait. 

Were  you  at  the  meedng  in  Ho\^^5*Iaae 
on  the  18th  of  November  ? — ^I  was. 


Did  Mr.  Winterbotham  preach  that  even« 
ing  ?— Yes. 

Were  you  there  the  whole  time  ?— I  was, 
and  paid  particular  attention  to  the  sennon. 

As  you  paid  particular  attention,  I  would 
ask  you  if  Mr.  Winterbotham  used  the  words 
laid  in  the  first  count?— ^He  mentioned  no- 
thing about  darkness  which  had  overspread 
this  land— after  repeating  his  text,  which  was 
iiomans  iSth  chap,  isth  verse,  he  spoke 
of  the  night  of  darkness  being  &r  spent  in  va- 
rious senses 

[Here  Miss  Brend  fainted,  and  was  obliged 
to  be  carried  out  of  court,]  *  when 

Mrs.  Jane  Pearce  was  sworn. — Examined  by 

Mr.  East. 

Were  you  at  the  meeting  in  How's  lane  on 
the  18th  of  November  last? — Yes,  I  was. 

Were  vou  there  when  Mr.  Winterbotham 
preached  this  sermon  ? — I  was. 

Were  you  there  the  whole  time  ?— Yes ;  and 
paid  attention  to  the  sermon. 

I  would  ask  you  then — did  Mr.  Winterbo- 
tham utter  the  words  laid  in  the  first  count  ? 
— No,  he  did  not;  nor  any  thing  like  them : 
he  said  nothing  about  darkness  having  cast 
her  veil  over' the  land,  or  that  magisterial 
powers  were  usurped. — He  began  with  para- 
phrasing on  the  former  part  of  the  chapter 
from  which  he  took  his  text— beginning— * 
"  Let  every  soul  be  subject  to  tlie  higher 
powers,  for  the  powers  that  be  are  ordamed 
of  God.''  He  said  "  the  magistrate  was  the 
minister  of  God  for  good  to  us,  as  he  protect- 
ed our  persons  ahd  property,  which  would 
otherwise  be  endangered  by  evil  men — and 
that  it  was  the  duty  of  every  one  in  a  civil 
community  to  obey  them  and  render  them 
support ;  and  that  they  would  break  a  posi->> 
tive  command  if  they  did  not.*' 

Then  Mr.  Winterbotham  did  not  say  magis- 
terial powers  had  long  been  a  scourge  to  the 
liberties  and  rights  of  the  people  ?— No,  he 
said  "  they  were  a  terror  to  evil  doers,"  but 
not  to  others;  he  on  the  contrary  said  they 
were  the  ministers  of  God  for  good. 

Do  you  recollect  Mr.  Winterbotham's  say- 
ing any  thing  about  the  titles  and  dicnilies 
by  which  magistrates  are  knonn  or  distin- 
guished ? — lie  said  there  must  be  a  chief  mur 
gistratc  whether  dignified  with  the  title  of  em- 
peror, king,  stadtholder,  doge,  president,  of 
any  other. 

He  said  there  must  be  a  chief  magistrate, 
did  he  ?^lle  did,  under  whatever  torm  go- 
vernment was  administered. 

Then  he  did  not  say  that  magisterial 
powers  were  usurped  ? — If  he  had  said  they 

^  ♦  Miss  Brend  had  been  so  exceedingly  in- 
disposed throughout  the  preceding  night,  as 
to  induce  the  defendant  to  forego  tne  advau^ 
ta^e  of  having  her  as  an  evidence  on  this 
tnal;  and  she  was  only  brought  forward  at 
the  pressing  solicitatKm  of  tM  defendant's 
counsel,    Orig,  Ed, 
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were  usurped,  it  would  have  made  nonsense 
of  what  he  said  before — on  the  coDtrary,  he 
said  they  were  God's  ministers. 

You  say  Mr.  Winterbotbam  did  not  say 
darkness  had  lone  cast  her  veil  over  the  land 
— pray  how  did  Mr.  Winterbotham  apply  the 
first  part  of  his  text— the  night  is  far  spent  ? 
*— He  aptied  it  to  Pagan,  Mahotinetan,  and 
Papal  darkness,  which  he  said  ^  had  long  co- 
vered great  part  of  the  earth,  but  now  seemed 
far  spent." — Speaking  of  the  Papal  see,  he 
said, ''  from  the  defection  of  one  of  its  prin- 
cipal supporters,  it  appeared  that  the  night  of 
Popery  was  nigh  spent,  and  the  day  at  hand 
when  the  pure  rays  of  the  gospel  would  cover 
the  land,  as  the  waters  cover  the  great  deep." 
Did  he  apply  this  part  of  his  text  to  any 
other  persons  or  circumstances? — Yes,  he 
then  spok6  of  the  ''  unhappy  Africans,  and 
fiaid  we  might  hope  from  the  exertions  which 
had  been  made  in  their  favour,  that  the  night 
of  their  bondage  and  slavery  was  far  spent, 
and  the  day  was  at  hand  when  they  woulu  not 
only  enjoy  liberty,  but  be  taught  and  instruct- 
ed so  as  rightly  to  enjoy  it." 

Did  he  apply  the  words  in  any  other  sense? 
— ^The  farther  application  of  the  words  was 
spiritual,  and  speaking  of  spiritual  darkness, 
he  quoted  the  words  of  the  prophet  Isaiah, 
**  Darkness  covered  the  earth,  and  gross 
darkness  the  people" — but  said  that  the  light 
of  the  gospel  had  now  shone  on  a  great  part 
of  the  earth — speaking  of  the  application  of 
these  words  to  sinners  he  said, "  they  were  led 
captive  by  the  devil  at  his  will,  till  they  were 
brought  into  thje  glorious  light  of  the  gospel ;" 
and  when  closing  his  discourse,  he  spoke  of 
an  awful  liight  6f  eternal  darkness,  from 
Which  there  would  be  no  return  of  day. 

Was  there  any  other  view  in  which  Mr. 
Winterbotham  considered  that  part  of  his 
text  ? — ^No,  there  was  not. 

You  are  certain  that  Mr.  Winterbotham 
did  not  apply  it  to  the  iand^  or  to  the  present 
times  ? — I  am  confident  he  did  not. 

I  would  now  ask  you  whether  Mr.  Winter- 
botham uttered  the  words  charged  in  the  se- 
cond count  ? — No,  he  did  not ;  he  said  no- 
thing about  a  yoke  of  bondage  among  our 
neighbours  being  broken — nor  of  the  same 
blessings  awsdting  us— nor  of  having  intro- 
duced anjr  equalitv  amongst  us — there  was 
nothing  of  the  kind  in  the  sermon. 

Pray  did  Mr.  Winterbotham  make  any  al- 
lusion to  the  affairs  of  France  in  Uiis  sermon  ? 
—No,  he  did  not. 

He  did  not  say  it  is  expected  the  same  bles- 
sing is  awaiting  us  ? — I  am  confident  nothing 
of  the  kind  was  said. 

You  are  confident  nothing  of  the  kind  was 
said? — I  am — Mr.  Winterbotham's  sermon 
did  not  allude  to  the  government  of  any  par- 
ticular country,  but  to  magistracy  in  general, 
which  he  said  ^<  was  ordained  of  God/' 

Did  Mr.  Winterbotham  speak  of  a  yoke  of 
bondage  in  any  sense  ? — He  spoke  as  I  have 
before  said  of  the  bondage  of  the  Africans, 


and  of  the  spiritual  bondage  of  slmers  led 
captive  by  the  devil  at  his  will. 

He  did  not  speak  of  it  in  any  other  sense^ 
did  he  ? — No,  he  did  not. 

Do  ycni  remember  whether  Mr.  Winterbo- 
tham said  any  thing  about  perbccution  and 
tyranuy  ?  -  He  spoke  of  a  night  pf  perseailion 
which  the  chureh  liad  experienced  under  Par- 
gan  and  Papal  powers. 

Do  you  recollect  any  thing  particular  he 
said  in  this  part  of  his  discourse  ? — He  said 
the  night  had  been  long,  and  the  darkness 
great,  that  it  had  destroyed  the  happiness 
of  nations  and  individuals — that  every  species 
of  cruelty  had  been  exerci5>ed  on  tho^e  who 
had  differed  from  those  powers  in  their  reli- 
gious creeds — but  he  said  the  night  now  was 
tar  spent,  and  men  seemed  ashamed  to  perse* 
eute  for  religious  opinions. 

Then  the  persecutionof  which  Mr.  Winter- 
botham spoke,  was  the  persecution  of  the 
church  Ly  Pagans  and  Papists  ? — Yes,  it  was 
the  persecution  of  the  church  by  Pagans,  Pa« 
pists  and  Mahoniedans. 

There  was  nothing  saki  of  magistrates  or 
persecutors  in  the  present  times,  was  there? 
— Nolliing  of  the  kind. 

Did  you  hear  any  thing  said  in  the  sermon 
about  introducing  that  equulit^r  our  neigh- 
bours (the  French)  have  acquired? — ^Thcro 
was  no  such  thki^  said — nothing  like  it :  if 
there  had  it  would  have  contradicted  the 
whole  tenor  of  his  discourse. 

Did  Mr.  Winterbotham  say  any  thing  about 
equality? — He  did;  he  said  the  man  wbo 
could  entertain  an  idea  of  equality,  with 
respect  to  character  or  property  was  httle 
less  thau  a  fool  or  a  madman. 

Then  so  far  from  Mr.  Winterbotham*$ 
Speaking  in  praise  of  equality,  he  reprobated 
the  idea  of  it  ? — He  did;  and  said, ''  the  eco- 
nomy of  nature  proclaimed  the  necessity  of 
degrees  and  orders  in  society:— Man  was 
formed  a  social  and  dependent  being;  the 
I>oor  could  not  do  without  the  rich,  nor  the 
rich  without  the  poor :" — He  said,  "  if  we 
looked  to  heaven,  as  far  as  we  had  any  thing 
certainly  revealed,  it  did  the  same — there 
were  arch-angels,  angels,  principalities,  and 
powers:" — be  ridiculed  and  reprobated  the 
idea  of  equality  either  in  character  or  proo 
pcrty. 

Do  you  think  there  was  an}*  thing  in  this 
sermon,  that  had  a  tendency  to  bring  the 
powers  of  magistracy  into  contempt,  or  to 
stir  up  the  people  to  disobedience  ? — Nothing 
that  could  have  any  tendency  to  it. 

Pray  how  many  persons  do  you  think  were 
present  ? — About  five  hundred. 

Pray  of  wliat  size  is  your  place  of  worship  ? 
— It  is  larse ;  it  was  not  full. 

Were  there  manv  persons  there  who  virere 
not  in  the  habit  of  attending  ? — ^I  remarked 
a  great  many  respectable  strangers  there. 

Cross-examined  by  Mr.  Serjeant  Kookt. 

Pray  how  comes  this  sennon  to  be  so  voy 
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fresh  in  your  memory? — ^Because  the  very 
next  day  af^er  it  waa  preached,  I  heard  per- 
sona had  ssdd  it  was  seaitioua. 

Did  you  ever  see  the  sennon  ? — Yes,  three 
or  four  days  after  it  was  preached. 

Who  snowed  it  to  you  ? — 1 1  was  lying  in 
the  parlour,  and  I  perused  it. 

Mr.  William  Tearce^  sworn. — Examined  by 

Mr.  Dampier. 

Were  you  at  the  meeting  in  How's  lane  on 
the  evemng  of  the  18th  ofNovember  last? — 
I  was. 

Did  Mr.  Winterbotham  preach  that  even- 
ing?^He  did. 

Did  you  hear  the  whole  of  the  sermon  ?— I 
did,  and  heard  dbtinctly. 

Did  Mr.  Winterbotham  utter  the  words 
laid  in  the  first  count? — No,  he  did  not. 

Did  the  defendant  say  any  thing  about 
magisterial  power  ? — There  was  some  part  of 
bis  sermon  about  magisterial  powers; — he 
•aid  they  were  of  God,  and  to  be  obeyed. 

Then  Mr.  Winterbotham  did  not  sav  they 
ivere  a  scouree  to  the  liberties  and  riehts  of 
the  people— did  he  ?~NOy  he  did  not ;  ne  said^ 
'' magisterial  powers  were  a  terror  to  evil 
doers,  and  a  protection  to  the  good/' 

Did  the  defendant  enforce  obedience  to 
magistrates  ?--He  said  all  persons  were  bound 
to  yield  obedience  to  magistrates,  and  particu- 
larly Christians. 

Did  the  defendant  say  any  thing  about 
darkness  having  l<mg  covered  the  land  ? — He 
spoke  of  papal,  pagan,  and  mahometan  dark- 
ness, and  said  it  was  far  spent. 

Did  the  defendant  mention  any  thing  about 
the  different  orders  of  magistrates  ? — lie  said 
that  there  must  be  a  chief  magistrate,  by 
whatever  names  they  were  dignified,  whe- 
ther emperor,  king,  &c. 

Did  tne  defendant  utter  the  wo^s  in  the 
second  count  ? — No,  he  said  nothing  similar 
or  tending  that  way.  I  attended  the  mayor 
of  Plymouth  a  few  days  after  the  sermon  was 
preached,  and  was  astonished  at  the  time  to 
Lear  of  such  a  charge  against  him. 

Did  the  defendant  say  any  thing  in  his 
sermon  about  equdity  ? — Yes,  he  reprobated 
the  idea  of  il,  and  said  that  those  must  be  no 
less  than  fools  or  madmen,  who  could  sup- 
pose equality  of  character  and  property. 

Did  the  defendant  in  his  sermon  say  any 
thing  about  pohUcs  ? — He  spoke  of  Christian 
politics,  ana  also  observed  something  re- 
specting the  Africans; — that  he  hopea  the 
day  of  African  liberty  was  approaching,  when 
they  would  be  delivered  from  their  bondage. 

Had  the  sermon  any  seditious  tendency  ? — 
The  whole  sermon  was  as  contrary  to  sedition 
as  liffht  differs  from  darkness. 

Was  there  a  large  congregation  present  ? — 
I  bdieve  the  congregation  were  about  five  or 
m  hundred  persons:  and  among  them  there 
were  a  number  of  respectable  strangers^  whom 
I  had  never  seen  there  before. 

VOLr  XXII. 


Cross-examined  by  Mr.  Serjeant  Lawrence. 

Pray  Mr.  Pearce,  how  can  you  be  so  parti- 
cular in  remembering  this  discourse:  you 
gave  us  for  answer  on  the  sermon  of  yesterday 
that  you  well  remembered  that,  l>ecause  it 
was  a  particular  day — but  I  believe  this  was 
not  preached  on  a  particular  day } — ^I  heard 
of  Mr.  Lyne^s  intention  to  prosecute,  and 
therefore  called  up  my  recollection,  and  made 
minutes  of  it 

You  are  sure  there  was  nothing  seditious  in 
this  sermon,  are  you? — Nothing  could  have 
escaped  me  if  it  had  been  seditious,  as  it  is 
perfectly  inimical  to  my  principles. 

Did  you  ever  see  the  sermon  ? — ^Yes,  three 
or  four  days  after  it  was  preached — I  can't  be 
particular — it  was  before  I  went  to  the  mayor, 
and  I  had  talked  it  over  with  Mr.  Winter- 
botham. 

This  sermon  was  not  preached  upon  any 
particular  occasion,  was  it  ?— No,  it  was  not. 

Miss  Mary  Brerul  being  recovered,  was  again 
called.^£xamined  by  Mr.  Oibbs. 

Did  Mr.  Winterbotham  utter  the  words  aa 
laid  in  the  .first  count  ? — ^No,  he  did  not ;  he 
paraphrased  all  the  former  parts  of  the 
chapter,  and  then  went  on  with  speaking  of 
the  necessity  there  was  for  subordination. 

Did  Mr.  Winterbotham  say  any  thing  about 
magisterial  powers  ? — He  plainly  showed,  in  a 
civu  and  religious  view,  the  necessity  of  ma^ 
gisterial  powers. 

Did  Mr.  Winterbotham  enforce  obedience 
to  them  ? — ^Yes,  he  recommended  obedience 
to  the  higher  powers,  under  whatever  names 
— whether  kingp  potentate,  or  any  other. 

Then  Mr.  Winterbotham  showed  the  ne- 
cessity of  magistrates,  did  he  ? — Yes;  he  stdd, 
''  that  without  magisterial  powers,  neither  our 
persons  nor  our  property  would  be  safe.'' 

Did  Mr.  Winterbotham  say  any  thing  in 
favour  of  equality? — ^No,  he  recommended 
quite  the  contrary  to  equality,  and  said  that  a 
peison  who  coula  entertain  an  idea  of  it,  either 
as  to  character  or  property,  must  be  either  ^ 
fool  or  madman. 

You  are  certain  Mr.  Winterbotham  did  not 
recommend  equality,  as  in  France,  to  be  intro*- 
duced  amongst  us? — He  did  not  mention  the 
equality  amons  tliQ  French  to  be  introduced 
here — it  would  have  been  a  contradiction  to 
what  he  was  saying,  and  as  such  must  have 
struck  me: — he  endeavoured  in  a  forcible 
manner  to  impress  on  his  audience,  their  obli- 
gation to  obey  magistrates,  and  in  a  particular 
manner  on  those  who  were  Christians,  as 
being  appointed  of  God. 

Do  you  recollect  any  other  parts  of  Mr. 
Winterbotham's  sermon  ? — Yes,  ne  explained 
what  night  was  far  spent. 

How  aid  he  apply  the  word  night,  did  he 
consider  it  with  reference  to  this  country  ?— 
No,  he  did  not  apply  it  as  a  night  that  had 
spread  darkness  over  this  country :  he  refer- 
red it  in  a  general  sense  to  popery  and  perse- 
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ciition,  by  popery  or  papal  powers:  he  re- 
ferred to  the  persecution  of  the  people  of  God 
by  popery,  with  respect  to  whJcn  he  observed, 
it  mi^ht  be  said  the  night  was  fiEU*  spent,  as 
we  did  not  dufier  it  now. 

Did  Mr.  Winlerbotham  use  the  words  laid 
in  the  second  count  ? — ^No,  he  did  not ;  he 
spoke  of  the  Africans,  and  of  the  endeavours 
that  had  been  used  in  parliament  to  free  them 
from  bondage. 

Did  the  defendant  apply  the  words  to  the 
French  nation  ? — ^No,  it  was  the  Africans  he 
spoke  of. 

Do  you  recollect  any  other  parts  of  the 
sermon  ? — ^Yes,  he  spoke  of  casting  off  the 
works  of  darkness,  and  putting  on  the  armour 
of  light,  in  a  spiritual  sense :  the  works  of 
darkness  he  considered  to  be  sin,  and  the  ar- 
mour of  light  he  treated  as  the  gospel ;  and 
therefore  it  became  us  as  the  children  of 
God,  not  to  live  afler  the  course  of  this  world, 
but  to  the  honour  and  glory  of  him  who  haa 
redeemed  us. 

Pray  did  Mr.  Winterbotham  in  his  sermon 
enforce  obedience  to  magisterial  powers  ? — I 
never  heard  any  thing  more  forcibly  urged 
than  he  did  through  the  whole  of  his  sermon, 
to  induce  his  audience  to  obey  the  existing 
powers ;  and  he  exemplified  it  from  the  ne- 
cessity there  was  of  a  head  to  a  private  fa- 
mily. 

Cross-examined    by   Mr.    Serjeant    Rooke, 
(through  Mr.  Gibbi). 

Do  you  think  when  Mr.  Winterbotham 
urged  the  necessity  of  obedience  to  magis- 
trates, he  spoke  from  his  heart,  or  that  he 
said  one  thing  and  meant  another  ? — It  did 
not  in  the  least  appear  as  a  latent  doctrine  of 
difiobedieticc  ;  I  understood  it  as  the  language 
of  his  heart,  because  he  is  not  used  to  dissem- 
ble. 

Then  you  really  think  that  what  Mr.  Win- 
terbotham said  in  this  respect,  he  spoke  from 
his  heart? — I  had  no  reason  to  think  from 
the  other  parts  of  his  sermon,  that  they  were 
not  the  genuine  dictates  of  his  heart 

Have  you  seen  the  sermon  ? — ^No,  the  ser- 
mon has  never  been  shewn  to  me.  I  speak 
from  my  recollection,  and  the  minutes  I  made 
myself. 

When  did  you  make  minutes  of  the  ser- 
mon ? — It  might  be  about  two  or  three  weeks 
after  the  sermon  was  preached ;  they  were 
what  I  then  recollected. 

Did  you  copy  any  part  of  it  from  the  mi- 
nutes of  any  other  person  ? — No,  I  never  co- 
pied the  minutes  of  any  other  person. 

How  came  vou  to  be  so  particular  in  the 
recollection' of  this  sermon? — I  heard  people 
very  frequently  misrepresent  it,  which  occa- 
sioned roe  to  remember  it. 

Mrs.  HoUcnd,  sworn.  —  Examined  by  Mr. 

East, 

Were  you  at  the  meeting  in  How's-Iane  on 
the  18th  of  November  last  ? — I  was. 


Did  the  defendant  preach  that  evening ?~ 
Yes. 

W^ere  you  there  all  the  time  the  defendant 
was  preaching  his  sermon  ?— I  was. 

Did  the  defendant  utter  the  words  laid  in 
the  first  count  ?~ No,  he  never  said  any  thing 
about  darkness,  he  spoke  of  a  night. 

Did  he  speak  of  it  as  applicable  to  this 
country  ? — ^No,  he  did  not  apply  the  words  to 
this  country. 

Did  the  defendant  say  that  magisteriil 
powers  had  been  a  scourge  to  the  rights  and 
liberties  of  the  people  ? — No,  he  recommend- 
ed magisterial  powers  very  highly. 

Then  the  defendant  did  not  say  they  were 
usurped,  did  he? — No,  he  did  not  call  than 
usurped,  but  quite  the  reverse;  he  said  there 
was  an  absolute  necessity  for  magisterial 
powers,  and  that  all  were  bound  to  obej 
them,  particularly  christians,  had  he  used 
such  words,  they  would  have  been  quite  in- 
consistent with  the  rest  of  his  sermon. 

Did  the  defendant  utter  the  words  as 
charged  in  the  second  count  ? — No,  he  spoke  of 
the  Africans  as  being  in  a  state  of  bondage, 
but  did  not  apply  the  words  to  the  people  of 
this  country. 

Did  he  say  liny  thing  in  his  sermon  in  pruse 
of  equality  ? — No,  he  said  that  any  bodv  that 
coula  entertsdn  an  idea  of  equality  in  cbanc- 
ter  or  property,  must  be  little  less  than  a  fool 
or  maaman. 

Then  vou  are  certain  he  did  not  in  anj 
part  of  his  sermon  recommend  eoualitj  to 
DC  introduced  in  this  country.' — ^les,  I  am 
confident  he  did  not ;  it  would  have  been  a 
contradiction  to  other  parts  of  his  sermon. 

Do  you  think  the  defendants  sermon  had 
any  seditious  tendency? — No,  the  sermon  was 
not  in  the  least  seditious,  and  the  latter  part 
of  it  was  quite  of  a  religious  nature. 

Did  you  ever  see  the  sermon  ?— No,  I  nevw 
saw  it. 

Cross-examined  by  Mr.  Famhime. 

Did  you  make  any  minutes  of  this  seraion? 
— Yes,*I  put  my  ideas  to  paper. 

How  came  you  to  make  minutes  of  it?— I 
heard  of  the  prosecution  by  Mr.  Lync  and 
then  made  minutes  of  what  I  recollected. 

Rev.  Philip  Gibbt,  sworn. — Examined  by  Kr. 

Gibbs. 

W^ere  you  at  the  meeting^  in  How's-Ianfe  on 
the  evening  of  the  18th  ofrJovember  hst^- 
Yes,  I  was. 

Did  Mr.  Winterbotham  preach  that  ctcn- 
ine  ? — He  did. 

Were  you  there  during  the  whole  of  the 
time  the  defendant  was  preaching  this  ser- 
mon ?-*I  was. 

Did  Mr.  Winterbotham  make  use  of  the 
words  as  charged  in  the  first  count  ?— No^  he 
did  not:  he  paraphrased  on  the  former  part  oi 
the  chapter  as  was  his  custom,  but  be  gJJ« 
from  the  pulpit  a  particiUar  reason  for  so  do- 
ing at  that  time,  he  said  he  had  been  niSR- 
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presented  before,  and  that  he  was  detennined 
his  audience  should  understand  bis  meaning; 
he  particularly  observed  the  necessity  of  sub- 
ordmation  to  chief  magistrates,  and  that  we 
must  support  them  in  their  soTemment ;  he 
read  the  chapter  and  paraphrased  verse  by 
▼erse. 

Did  Mr.  Winterbotham  in  his  sermon  en- 
force obedience  to  magisterial  powers? — He 
did ;  he  pressed  obedience  to  magistrates  as  & 
christian  duty,  and  said  that  we  were  to  obey 
not  from  fear,  but  for  conscience  sake. 

Did  the  defendant  say  any  thing  in  his  ser- 
mon respecting  the  dimrent  orders  of  magis- 
tnc^  ? — He  said,  as  there  was  a  necessity  for 
jnagistrates,  it  signified  not  under  whatever 
names,  whether  emperor,  king,  etadUiolder, 
president  or  any  other. 

Did  Mr.  Winterbotham  in  his  sermon  say 
any  thing  about  darkness  ? — ^He  spoke  of  night 
and  day,  and  that  in  a  figurative  sense. 

Did  he  apply  those  words  to  this  land? — 
He  referred  to  the  popish  and  mahometan 
darkness,  and  he  also  spoke  of  the  Africans. 

Did  Mr.  Winterbotham  say  anything  about 
persecution  in  his  sermon  ? — He  spoke  of  the 
persecution  under  the  ten  pagan  emperors, 
and  of  various  persecutions  under  papal 
powers. 

Did  Mr.  Winterbotham  apply  the  word 
persecution  to  this  country  ? — He  did  not  ap- 
ply it  in  any  sense  to  this  kingdom. 

Did  Mr.  Winterbotham  in  his  sermon  en- 
courage the  spirit  of  equality  as  in  France  ? — 
Ko,  he  did  not;  he  said  whoever  spoke  of 
eqwdky  in  character  or  property,  was  little 
heller  than  a  fool  or  madman. 

Do  you  think  Mr.  Winterbotham's  sermon 
had  any  seditious  tendency? — No,  the  drift  of 
bis  discourse  was  obedience  to  the  magistrate, 
and  the  necessary  duties  of  religion;  and  he 
observed  to  his  audience  that  if  they  paid  re- 
gard to  the  voice  of  an  inspired  apostle,  they 
would  attend  to  his  injunctions. 

Have  you  seen  the  sermon  ?— Yes,  I  have 
seen  the  sermon ;  I  have  a  large  circle  of  ac- 
quaintance who  were  frequently  making  in- 
quiiy  relative  to  what  Mr.  WinterboSiam 
said  on  the  occasion,  the  sermon  having  been 

freatly  misrepresented,  I  therefore  desired  that 
might  have  it,  to  see  whether  it  corresponded 
with  what  I  recollected  of  it,  and  to  show  it 
to  my  particular  acouaintances,  that  I  might 
thereby  have  a  double  testimony  to  confute 
Ihe  reports  in  circulation,  my  own  recollection 
and  the  sermon  itself. 

Cross-examined  by  Mr.  Serjeant  Rooke. 

Ptay  what  are  you,  Mr.  Gibbs?— I  am  the 
pastor  of  that  church,  and  Mr.  Winterbotham 
is  ray  assistant. 

Are  you  ordained.  Sir? — ^I  have  been  or- 
duned  Ibrty-five  years. 

Are  you  not  engaged  in  trade  ? — ^I  married 
a  wife  ,who  was  engaged  in  trade,  and  she 
conducted  thp  trade  tul  within  these  seven 
yttan. 


I  Where  did  Mr.  Winterbotham  come  firom  ? 
— Mr.  Winterbotham  was  a  native  of  London. 

Did  not  Mr.  Winterbotham  serve  an  api^ren- 
ticeship  in  Birmingham? — I  have  reason  to 
believe  he  served  an  apprenticeship  in  London, 
and  has  never  been  in  Birmingham. 

Tell  me  Sir,  Did  not  Mr.  Winterbotham,  in 
bis  sermon,  say  something  about  the  French  } 
— I  am  not  sure  he  did  not  mention  the 
French. 

Mr.  John  Wooton,  sworn. — ^Examined  by  Mr 

Eatt, 

Were  you  at  thi»  ^ccune  in  How's-lane,  on 
the  evpTii«6  ot  the  18th  of  November  last  ? — 
I  was. 

Did  Mr.  Winterbotham  preach  that  even- 
ing .'—He  did. 

Were  you  there  the  whole  time  of  the  ser- 
vice ? — ^Yes,  I  was. 

Did  the  defendant  utter  the  words  charged 
in  the  first  count? — No,  lie  did  not 

Did  the  defendant  say  any  thii^  in  his 
sermon  about  magisterial  powers? — ^Yes. 

What  did  he  say  ? — ^I'he  defendant  insisted 
that  it  was  the  indispensable  duty  of  evciy 
subject  to  render  himself  subject  to,  and  sup- 
port the  government  under  which  he  dwelt ; 
and  particularly  of  Christians,  as  the  person 
who  acted  otherwise,  broke  a  positive  scrip- 
ture  command  which  says,  **  Let  every  soul 
be  subject  to  the  higher  powers — render  to  all 
their  dues,  tribute  to  whom  tribute,"  &c. 
The  defendant  adverted  in  a  very  cogent 
manner,  on  the  use  that  magistrates  were  of 
to  the  subject;  that  they  were  a  terror  to  evil 
doers,  and  a  praise  to  them  that  do  well ;  that 
ihity  were  the  ministers  of  God  for  putting  in 
force  the  civil  law  which  protected  our  persons 
and  property  from  the  hands  of  wicked  de- 
signinjg  men ;  and  the  defendant  likewise  ob- 
served^ that  they  were  of  further  use  in  pro- 
tecting us  in  tiie  use  of  spiritual  means,  that 
we  might  worship  God  according  to  the  dia- 
tates  of  our  own  conscience,  none  daring  to 
make  us  afiraid. 

Did  the  defendant  say  any  thing  about 
equality?— The  defendant  observed  it  would 
be  maaness  for  any  one  to  suppose  that  man*- 
kind  could  subsist  without  proper  ranks,  for 
the  interestof  all  were  mutually  blended — the 
pNOor  could  not  do  without  the  rich,  nor  the 
rich  without  the  poor :  and  that  it  was  obvious 
from  divine  revelation  that  there  were  diffe- 
rent degrees  among  the  glorified  spirits  in 
heaven,  such  as  angels,  archangels,  princi- 
palities, &c. 

Did  the  defendant  say  any  thing  of  poUtics, 
or  of  the  French? — ^No;  the  d^endant  did 
not  enter  into  a  discussion  on  politics^  nor  did 
he  draw  any  political  inferences  from  his 
text — he  said  that  a  night  of  pagan  and  papal 
darkness  had  long  covered  the  umd,  but  was 
about  to  give  way  to  the  gbrious  gospel  of 
Jesus  Christ,  the  knowleoge  of  which  he 
hoped  would  reach  all  the  nalntable  parts  of 

the  globe.    The  defendant  said  he  could  not 
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pass  unnotioed   the   ftte   of    our  Afincan  settoetoanjoBeofwhaillMdMdyfHiIdid 

brethreo,  for  whom  be  said  much  had  been  not  wish  to  have  aoy  thing  to  do  in  the  affiur. 

done  by  the  friends  of  humanity  yet  there  We  then  farted,  and  fearing  I  ihoiild  be 

still  remained  much  to  do ;  but  he  hoped  the  called  on^  I  nidged  it  prudent  to  bear  in  nsj 

period  would  soon  arrive  when  they  would  mind  as  much  as  possible;  and  seldom  a  day 

enjoy  equal  privileges  with  others  now  in  a  passed  but  I  pondered  in  mynundwhataft 

different  sUuation.— The  defendant  spoke  of  first  made  the  most  striking  impressions,  uaftil 

the  night  mentioned  in  his  text  in  a  spiritual  my  return  from  Exeter;  and  then,  to  nlieve 

view,  and  observed  to  his  hearers  that  a  night  nsy  mind,  I  oommitted^tbe  substance  of  wJift 


of  darkness  had  covered  their  minds,  and  that 
S^n  had  tyrannized  over  them,  and  kept 
^neui  ;n  bondage  until  the  knowledge  of 
^Jesus  Christ  naa  p^t  them  free. 

Cross  examined  by  Mr.  Serj««At  taarence. 

Do  you  always  attend  the  meeting  to  hear 
the  defendant  preach  ? — ^I  frequently  attend 
when  opportunity  serves,  but  not  particularly 
to  hear  him. 

Pray  did  not  the  defendant  treat  of  pditios 
in  his  sermon  ?— He  did  not,  except  in  the 
case  of  the  natives  of  Africa. 

Did  not  the  defendant  use  the  word  politics  ? 
— ^Yes;  he  made  use  of  the  word. 

How  did  he  apply  it?^He  said,  in  the 
.chapter  preceding  that  from  which  the  teat 
was  taken  the  apostle  had  given  us  a  com- 
plete system  of  Christian  ethics,  but  in  the 
chapter  s/'  -^hich  the  text  was  a  part,  he  had 
given  us  a  system  of  Christian  politics. 

Pray  tell  us  Mr.  Wooton,  did  not  the  de- 
fendant speak  of  France,  or  of  the  afi^s  con- 
cerning the  French  nation  ? — He  did  not,  di* 
rectiy  or  indirectly. 

As  the  defendant  pities  the  Africans,  might 
he  not  speak  by  way  of  commiserating  the 
distress  that  prevailed  in  a  neighbouring 
kingdom— France  ? — He  miglit  have  spoken 
in  that  manner,  but  as  I  am  on  oath  I  clo  not 
recollect  be  gave  any  person  the  minutest 
reason  to  suspect  that  he  adverted  or  alluded 
to  the  French  in  any  manner  whatever. 
>  I  believe  Mr.  Wooton,  you  have  a  retentive 
memory,  have  you  not? — It  has  been  ad- 
initted  so  on  other  occasions. 

Did  you  ever  make  any  minutes  of  this 
sermon  f-^I  did. 

When  did  you  make  those  minutes  ? — Im* 
mediately  on  my  return  to  Plymouth  aAer  at- 
tending the  sessions. 

How  came  you  then  to  make  minutes, 
having  made  none  before  ? — To  answer  this, 
I  bee  leave  to  intrude  on  your  patience  while 
I  relate  a  circumstance  thiat  took  ]>lace  prior 
to  it.  Soon  after  the  preaching  of  this  sermon, 
I  had  occasion  to  call  at  the  shop  of  a  Mr. 
Pearce  of  Plyipouth ;  he  then  asked  me  if  I 
ANjld  recollect  apy  nart  of  this  sermon.  I 
told  him  the  sermon  had  made  a  peculiar  im- 
|>ression  on  my  mind,  as  I  thought  it  so  well 
calculated  to  settle  the  minds  of  the  people  at 
auch  a  time ;  and  op  my  relating  some  part  of 
^he  sermon,  Mr.  Pearce,  to  my  surprise,  told 
ime  that  he  heheved  there  would  be  a  neces- 
^ty  to  call  on  me  to  give  evidence,  as  two 
•young  men  had  ^ven  information  against 
fl^  sarmon !  I  desired  Mr.  Peaice  to  tue  no 


I  recollected  to  writing. 

Did  you  ever  read  this  aenoon?— Not  a 
syllable  of  it  in  my  life. 

You  are  sure  that  what  you  have  given  in 
evidence  is  the  truth?— I  am  no  way  idp 
terested  in  speaking  for  the  defendant ;  it  ia 
mudi  agamst  my  inclination  that  I  jun  here, 
but  I  came  with  a  determination  to  speak  the 
truth,  and  noUiing  but  what  my  conacifiQce 
coincided  wilh. 

Mr*  Thoma$  ConDorMy— Examined  by  Mr. 

Dampier, 

Were  you  at  the  meeting  in  How's4we,  on 
the  18th  of  November  lastr— *I  was. 

Did  Mr.  Winterfootham  preach  ?— He  did. 

Did  you  hear  the  wbdle  of  the  aennon?-*! 
did. 

Did  Mr.  Winterbotham  utter  the  wor& 
laid  in  the  first  count  ? — Some  of  the  words 
were  made  use  of  by  him;  the  others  are 
entirely  perverted  s  but  I  deny^  in  lofc^  that 
Mr.  winterbotham  said  way  thuig  in  hu  ser- 
mon, in  the  sense  charged  in  the  iudictoient. 

Did  Mr.  WinterbothflAi  say  that  m^ffiatcrial 
powers  had  been  a  scourse  to  the  risnts  and 
liberties  of  the  people  ?^»3^0y  he  din  iiot,  nor 
any  thing  like  it. 

Did  he  sav  that  those  powers  were  usurped  f 
— ^No,  he  did  not ;  he  inculcated  obedience  to 
the  nu^isterial  powers. 

Did  Mr.  Winterbotham  utter  these  word|, 
*'  darkness  has  long  cast  her  veil  over  t£e 
land  ?*'-r-No,  he  spoke  of  a  night,  and  that  in 
a  religious  sense;  he  said  tnat  night  had 
overspread  the  world  before  the  light  of  the 
gospel. 

Did  he  apnly  the  idea  of  night  in  a  poUti* 
cal  sense  ? — sio^  he  did  not  use  it  in  a  poUti« 
cal  sense. 

Did  Mr.  Winterfootham  make  use  of  the 
words  charged  in  the  second  count  ?^— I  deny 
that  altoeetbcr. 

Did  Mr.  Winterbotham  say  any  thing  in 
bis  sermon  in  favour  of  equality  ? — No ;  on 
the  contrary,  he  said  that  roan  must  be  a 
madman  or  fool,  who  had  any  such  concep- 
tions either  as  to  property  or  character. 

Did  the  defendant  say  any  thing  m  his 
sermon  about  the  al&irs  of  France? — I  never 
heard  him  mention  any  thing  about  Franca; 
the  only  part  of  his  sermon  which  related  to 
politics,  was  in  his  paraphrasing  on  the  eleven 
preceding  verses  to  the  text,  which  ho  said 
contained  christian  politics. 

Cross-examined  by  Mr.  Chpp* 

Do   yon  constantly  attend  Mr.  Wjuler^ 
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boihaixfs  preaching?  —  sometimes  I  attend 
Mr.  Winterbotham,  sometimes  others,  as  I 
live  at  Dock. 

What  led  you  to  attend  this  meeting  on  the 
18th  of  November  ?  —  Nothing  particular 
drew  me  thither 

Did  you  make  any  minutes  of  the  sermon  ? 
— Yes,  I  did  make  minutes  of  wliat  I  recol- 
lected. 

When  did  you  make  minutes ;  how  long 
was  it  after  the  sermon  was  preached  ? — I  be- 
lieve about  a  month  afterwards. 

What  induced  you  then  to  make  minutes  of 
it? — It  was  in  consequence  of  the  various  opi- 
nions about  it 

Pray  did  you  ever  see  the  defendants  ser- 
mon.— I  never  saw  or  read  the  sermon. 

How  came  you  to  be  so  particular  in  your 
recollection  of  this  sermon  ? — I  took  parti- 
eiilar  notice  of  it,  because  of  the  asper- 
sions thrown  on  it  a  few  days  after  it  was 
preached. 

Mr.  Serjeant  Rooke  having  replied  on  the 
part  of  the  prosecution, 

Mr.  Baron  Perryn  proceeded  to  sum  up 
the  evidence  :  he  stated  the  words  laid  in  the 
indictment,  and  observed,  that  two  witnesses 
had  been  called  forward  in  support  of  them, 
i)Oth  young  men:   the  testimony  of  one  of 
these    witnesses    (Mr.   Darby),  the  learned 
judge  said,  they  must  put  out  of  tHie  question; 
for    though,  he    observed,  Mr.  Lyne,  the 
other  witness,  had  said,  that  he  did  not  com- 
municate his  notes  to  him  for  several  days, 
yet  Mr  Darby  acknowledged  that  he  copied 
his  minutes  \\$Ta  Mr.  Lyne's  on  the  next  day 
after  the  sermon  was  preached  ;   and  this  is 
farther  corroUirated,  by  his  having  given  his 
evidence  in  Mr.  Lyne's  words ;    he  said,  the 
jury  must  therefore  entirely  lay  aside  bis  tes- 
timony ;  and  the  support  of  the  charges  would 
then  rest  on  the  testimony  of  one  youth. 
The  learned  jud^  then  observe<l,  that  on 
the  part  of  the  defendant  many  respectable 
adult  persons  had  been  examined,  persons 
who,  tie    observed,  were   in    the    constant 
habit  of  attending  on  the  defendant's  mi- 
nistry, and  theretbre  might  be  ^supoosed  to 
1)6  better  qualified  to  judge  of  the  uoctrines 
he  advanced ;    these,    he  said,  had  unani- 
mously denied  the  words  laid  in  the  indict- 
ment, and  had  likewise  given  a  positive  evi- 
dence of  a  very  contrary  nature :    they  stated 
the  defendant's  sermon  to  breathe  nothing 
but  loyalty,  peace,  order,  and  obedience  to 
the  law ;   this  evidence,  he  observed,  would 
be  duly  weighed  and  considered  by  the  jur^. 
The  learned  judge  farther  observed,  that  it 
bad  been  admitted  on  both  sides,  that  the 
defendant  was  a  sensible  man;   and  it  was 
extremely  improbable  that  a  sensible  man, 
vrith  a  prosecution  hanging  over  his  head  for 
a  sermon  preached  on  uie  .5th  of  November, 
should  again  preach  another  sermon  on  the 
18th   pr  the  same  month,  which  he  must 
Imow 'would  again  bring  him  within  the 


reach  of  the  law,  and  which,  if  the  testimony 
of  the  witness  for  the  crown  was  to  be  relied 
on,  contained  expressions  worse  than  the 
formei'.  The  learned  jud^e  observed,  that  it 
was  for  the  jury  to  determme,  what  degree  of 
credit  was  to  be  given  to  this  evidence, 
against  the  unanimous  testimony  of  so  many 
other  persons.  Under  the  circumstances,  he 
said,  he  could  not  think  the  defendant  guilty; 
but  the  jury  were  to  determine  for  them- 
selves—  only  they  should  remember  that 
after  the  verdict  of  yesterday,  if  the  defendant 
w^  again  found  guilty,  it  would  be  his  utter 
ruin. 

'  The  jury  desired  to  withdraw,  and  after 
being  locked  up  for  five  hours  and  a  half,  re* 
turned  a  verdict  of  Guilty. 


COUUT  OF  KING'S-BENCH. 

Thursday,  Nov,  31*f,  1793. 

The  counsel  for  the  defendant  spoke  in  mi- 
tigation of  punishment  as  to  the  first  trial. 
But  with  deference  to  the  character  of  the 
learned    judge,  who  presided        the  trial, 
begged  leave  to  express  their  astonishment, 
that  he  had  omitted  in  his  report  much  of  the 
evidence  adduced  on  the  part  of  the  defen- 
dant, in  the  second.      Tnat  Bve  or  seven 
witnesses  had  expressly  sworn  there  wa«  no 
evil  tendency  whatever  in  this  sermon : — ^On 
the -contrary,  that  the  general  tenor  of  it  was 
to  inculcate  dutiful  suomission  to  the  laws, 
£cc. — and  that  one  of  the  witnesses  for  the 
prosecution  repeated  the  charge  in  the  indict- 
ment, at  the  trial,  almost  word  for  word, 
sayins,  he  heard  that  from  the  defendant's 
moutti,  although  he  admitted  he  neither  re* 
collected  the  words,  nor  understood  another 
I  sentence  in  the  whole  sermon.     Upon  these 
I  and  other  grounds  the  learned  gentlemen  con- 
tended, that  had  the  learned  judge  before 
whom  the  cause  was  tried,  reported  iheae 
facts  as  they  appeared  in  evidence,  the  Court 
would  have  felt  themselves  bound  by  uniform 
practice  to  grant  the  defendant  a  new  trial  as 
to  the  second  indictment,  even  without  a 
word  being  said  bv  his  counsel.      But  what- 
ever evidence  mieht  have  been  given  at  the 
trial,  and  although  the  learned  judge  himself 
strongly  inclined  to  advise  the  jury  to  acquit 
the  defendant,  yet  they  could  not  travel  out 
of  the  report  in  this  stage  of  the  proceeding. 

The  Attorney  General,  and  other  learned 
gentlemen  on  behalf  of  the  prosecution,  con- 
tended that  both  the  convictions  were  just; 
and  that  the  defendant's  case  was  such  as 
called  for  exemplary  punishment. 

Lord  Kenyon.  He  must  be  committed  now 
to  Newgate,  and  brought  up  the  last  day  but 
one  of  the  term. 

The  Defendant  was  accordingly  comoutt^ 
to  Newate. 
SMTS 
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Wednadmfy  November  ST. 

The  Attorney  General  prayed  the  judgment 
of  the  Court  on  the  defendant  William  IFi'n- 
terbotham,  for  preaching  two  seditious  ser- 
mons in  the  month  of  Noireraber  last  at 
Plymouth. 

The  sentence  of  the  Court  was,  *'  That  for 
the  first  ofiencCy  he  should  pay  to  the  kins  a 
fine  of  100/.,  and  be  imprisoned  in  the  New 
Prison,  Clerkenwell,  for  two  years ;  and  for 
the  second  offence,  that  he  should  pay  a  fine 
to  the  king  of  100/.,  and  be  imprisoned  in  the 
New  Prison,  Clerkenwell,  for  two  years,  to 
commence  at  the  expiration  of  the  former 
period ;  to  find  surety  for  his  eood  behaviour 
for  five  years,  himself  in  500^  and  two  sure- 
ties in  200/.  each. 

The  Defendant  then  observed,  that  he 
hoped  he  should  have  had  an  opportunity  of 
siddressing  their  lordships  on  this  case  when 
he  was  before  them  on  a  former  day,  but  he 
y^as  prevented  then  from  saying  any  thing ; 
he  thought  that  he  might  without  acting  un- 
constitutionally, or  in  a  manner  inconsistent 
yrith  the  character  of  a  good  subject,  who  had 
sworn  to,  and  was  bound  to  yield  obedience 
to  the  law,  address  the  Court. — His  want  of 
information 

Lord  Kenyan.  What  is  the  tendency  of 
this  address?  It  was  the  duty  of  the  Court 
to  hear  every  thing,  either  what  you  had  to 
say  for  yourself,  or  your  counsel  for  you,  be- 
fore sentence  was  pronounced.  It  is  too  late 
now.  You  know  you  might  have  applied  to 
the  Court  before  judgment:  the  Court  was 
fidly  inclined  to  hear  every  thing  that  was  ne- 
cessary. 

D^endant,  When  the  prosecution  was 
closed,  you  immediately  ordered  me  out  of 
court,  my  lord. 

Lord  Kenyan,  The  Court,  by  my  organ, 
ordered  you  out  when  the  business  was 
over. 


Ddendant,  I  am  conscious,  my  lord,  that 
if  I  had  had  the  privilege  of  addressing  the 
Court,  you  would  not  have  passed  the  sen- 
tence. 

Lord  Kenyan.  If  there  is  any  thing  more 
to  be  said  upon  the  case,  it  must  be  applied 
to  the  fountain  of  mercy :  whatever  is  to  be 
urged  must  be  urged  to  his  majesty ;  and  if 
mercy  be  fit  to  be  shown,  no  abuse  of  situa- 
tion will  prevent  it  from  being  exercised. — We 
cannot  hear  any  more :  the  outness  of  the 
Court  must  be  done. 

The  Defendant  was  then  conducted  to 
prison. 


I  have  been  favoured  by  the  Rev.  Mr. 
Winterbotham  with  a  communication  relating 
to  these  proceedings  against  him;  from  which 
I  extract  the  following  passage,  stating  the 
manner  in  which  a  change  of  the  place  of  his 
imprisonment  was  obtained,  and  bearing  ho- 
nourable testimony  of  his  ^titude  to  the 
eminently  learned  and  upright  person  by 
whose  kind  co-operation  that  change  was 
effected. 

''  In  consequence  of  an  application  made 
to  Mr.  Justice  Grose,  at  chambers,  by  Mr. 
Dampier,  one  of  my  counsel,  with  the  con- 
sent and  approbation  of  the  present  lord 
Eldon,  then  attorney- general — whose  polite 
and  humane  attention  on  that  occasion  yrill 
never  be  erased  from  my  mind,— between  the 

eiriod  of  the  sentence,  and  the  following 
ilary  term  an  alteration  of  the  sentence,  so 
far  as  to  the  place  of  confinement,  was  ob- 
tained ;  and  his  majesty's  gaol  of  Newgate, 
at  my  OMm  request,  substituted .  This  request 
was  made  on  the  ground  of  the  disposition 
and  conduct  of  the  gaoler,  and  the  inconve- 
niences of  the  prison,  which  did  not  admit 
of  my  separation  from  felons  without  suV 
mitting  to  his  extortion." 


581. 
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581.  Proceedings  on  the  Trial  of  an  Indictment  against  TflOMA9 
Briellat  for  Seditious  Words.  Tried  at  the  Sessions  House^ 
Clerkenwell  Green,  December  6 :  34  Geo.  III.  A.  D.  1793.* 


The  Indictinent  found  in   October  Session 
last,  stated-*  Omnf  1st. 

That  Thomas  Briellat,  of  the  parish  of  St. 
Leonard,  Shoreditch,  in  the  county  of  Mid- 
dlesex, pump- maker,  being  a  malicious,  sedi- 
tious, and  ill-disposed  person,  and  wickedly 
and  seditiously  devising  and  intending  to 
move  and  incite  the  liege  subjects  of  our  said 
lord  the  king  to  hatred  and  dislike  of  the 
constitution  of  the  government  of  this  realm, 
and  to  cause  the  said  subjects  to  wish  for,  and 
to  endeavour  to  procure  a  subversion  of  the 
said  constitution,  oi\the  17th  day  of  October, 
in  the  thirty-third  year  of  the  reign  of  our 
said  lord  the  king,  at  the  parish  aforesaid,  in 
the  county  of  Middlesex,  aforesaid,  in  a  cer- 
tain conversation  which  he  the  said  Thomas 
Briellat;  then  and  there  had  and  held,  of  and 
concerning  the  constitution  of  the  govern- 
ment of  this  realm,  in  the  presence  and  hear- 
ing of  divers  lie^e  subjects,  of  our  saud  lonl 
the  king,  unlawfully  and  seditiously  did  utter, 
publish,  and  declare  with  a  loud  voice,  the 
malicious,  seditious,  and  inflammatory  words 
following,  that  is  to  say,  a  reformation  (mean- 
ing a  reformation  in  the  government  of  thb 
realm)  cannot  be  effected  without  a  revolu- 
tion (meaning  a  subversion  of  the  constitu- 
tion of  the  government  of  this  realm)  in  con- 
tenipt  of  our  said  lord  the  king  smd  nis  laws, 
to  the  evil  and  pernicious  example  of  all  others 
in  the  like  case  offending,  and  against  the 
peace  of  our  sud  lord  the  king,  his  crown, 
and  dignity. 

Count  find. 

That  the  aforesaid  Thomas  Briellat  being 
such  person  as  aforesaid,'  and  wickedly  and 
seditiously  devising  and  intending  to  move 
and  incite  the  liege  subjects  of  our  said  lord 
the  king,  to  hatred  and  dislike  of  our  said 
lord  the  king,  and  of  the  regal  power  and 
office  established  bv  law  within  tnis  realm, 
and  to  cause  the  said  subjects  to  wish  for,  and 
to  endeavour  to  procure  the  abolition  of  the 
said  power  and  office,  on  the  same  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  a  certain  conversation, 
which  he  the  said  Thomas  Briellat,  then  and 
there,  had  and  held,  of  and  concerning  the 
people  of  this  realm,  and  the  constitution  of 
the  government  thereof,  in  the  presenoe  and 
bearing  of  divers  liefi;e  subjects  of  our  said 
lord  the  king,  unlawmlly  and  seditiously  did 
Utter,  publish,  and  declare  with  a  loud  voice, 

*  Taken  in  short-hand  by  Ramsey. 


the  malicious,  seditious,  and  inflammatory 
words  following,  that  is  to  say,  we  (meaning 
the  people  of  this  realm)  have  no  occasion 
for  kings  (meaning  anv  kings  of  this  realm). 
In  contempt,  &ic.  to  the  evil  and  pernicious 
example,  &c.  and  against  the  peace,  &c. 

Count  Srd. 

That  the  said  Thomas  Briellat,  so  being 
such  person  as  aforesaid,  and  so  devising  ana 
intending  as  last  aforesaid,  on  the  same  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in 
the  countv  aforesaid,  in  a  certain  conversa- 
tion, which  he  the  sdd  Thomas  Briellat,  then 
and  there  had  and  held,  of  and  concerning 
the  power  and  office  of  a  king  of  this  realm, 
among  others  in  the  presence  and  hearing  of 
divers  liege  subjects  of  our  said  lord  the  lung, 
unlawfully  did  utter,  publish,  and  declare  with 
a  loud  voice,  the  malicious,  seditious,  and  in- 
flammatory words  following,  that  is  to  say. 
there  never  will  be  any  go^  times  until  alf 
kings  (meaning  among  others  the  king  or 
this  realm)  are  abolish^  from  the  face  of  the 
earth.  In  contempt,  &c.  to  the  evil  and  per-  * 
nicious  example,  occ.  and  against  the  peace^ 
&c. 

Count  4th, 

That  the  said  Thomas  Briellat,  so  beine 
such  person  aforesaid,  and  so  devising  and 
intending  as  last  aforesaid,  on  the  same  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  in  a  certain  conversation 
which  he  the  said  Thomas  Briellat,  then  and 
there,  had  and  held,  of  and  concerning  the 
office  and  power  of  a  king  of  this  realm  among 
other  things,  in  the  presence  and  hearing  of 
divers  liege  subjects  of  our  said  lord  the  king, 
unlawfully  and  seditiously  did  utter,  publish, 
and  declare  with  a  loud  voice,  that  there 
never  would  be  any  peace  until  all  the  kings 
(meaning  among  others  the  king  of  this 
realm)  were  aboFishcd,  in  contempt,  &c.  to 
the  evil  and  pernicious  example,  &c.  and 
against  the  peace,  &c. 

Count  5th. 

That  the  said  Thomas  Briellat,  so  being 
such  person  as  aforesaid,  and  so  devising  ana 
intending  as  last  aforesaid,  on  the  same  day 
and  year  aforesaid,  at  Uie  parish  aforesaid,  in 
the  county  aforesaid,  in  the  presence  and 
hearing  of  divers  liege  subjects  of  our  said 
lord  the  king,  unlawmlly  and  seditiously  did 
utter,  publish,  and  declare  with  a  loud  voice, 
the  malicious  and  seditious  words  following, 
that  is  to  say,  there  never  will  be  any  peace 
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or  good  tifloes  until  all  kings  (meaninc  amooc 
own  the  king  of  this  r^m)  are  aDolisbed 
from  the  face  of  the  earth.  In  contempt,  &c. 
to  the  evil  anA  peroicaoui  enmple,  Ike.  aad 
agunst  the  peace,  &c. 

That  the  said  Thomas  Briellat  so  being 
such  person  as  aforesaid,  and  so.devising  ana 
intending  as  last  aforesaid,  on  the  same  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in 
the  county  afotesud^  unlawfully  and  sedi- 
tiously in  the  presence  and  hearing  of  divers 
liege  subjects  of  our  said  lord  the  king,  did 
utter,  publish,  and  declare  with  a  loud  voice, 
that  there  never  would  be  any  peace  until  all 
ldnc;s  (meaning  among  others  the  king  of  this 
reaun)  were  arolbhed.  In  contempt,  &Ci  to 
the  evil  and  pernicious  example,  &c.  and 
against  the  peace,  &c. 

Cottitf  7tk. 

That  the  said  Thomas  Briellat,  so  being 
such  pjBrson  as  aforesaid^  and  so  devising  ana 
intending  as  last  aforesaid,  on  the  same  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  in  a  certain  conversa- 
tion, which  he  the  said  Thomas  Briellat,  then 
and  there,  had  and  held,  of  and  concerning 
tlie  power  and  office  of  a  king  of  this  realm 
among  others,  in  the  presence  and  hearing  of 
divers  liege  subjects  of  our  said  lord  the  kme, 
unlawfully  and  seditiously,  did  utter,  publish, 
and  declare  with  a  loud  voice,  the  malicious, 
seditious,  and  inflammatory  words  following, 
that  is  to  say,  it  is  my  (meaning  his  own  the 
said  Thomas  Briellat)  wish  that  there  were  no 
kings  at  all  (meaning  thereby,  and  being  un- 
derstood to  mean,  that  he  the  said  Thomas 
Briellat,  wished  that  there  was  no  king  of 
this  realm  among  others).  In  contempt,  &c 
to  the  evil  and  pernicious  example,  &c.  and 
agatnat  the  peace,  &c. 

Count  Qth. 

That  the  said  Thomas  Briellat,  so  beins 
such  person  aforesaid,  and  so  devising  and 
inlenoing  as  last  aforesaid,  on  the  same  day 
and  yef^r  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  in  a  certain  conversa- 
tion, which  he  the  said  Thomas  Briellat,  then 
and  there,  had  and  held,  of  and  concerning 
the  power  and  office  of  a  king  of  this  realm, 
among  others,  in  the  presence  and  hearing  of 
divers  liege  subjects  of  our  said  lord  the  kmg, 
unlawfully  and  seditiously  did  utter,  publish, 
and  declare  with  a  loud  voice,  that  it  was  the 
wish  of  him  the  said  Thomas  Brielkt,  that 
there  were  no  kings  at  all  (meaning  thereby 
and  being  understood  to  mean  no  king  of  this 
realm  among  others).  In  contempt,  &c.  to 
the  evil  and  pernicious  example,  &c.  and 
against  the  peace,  &c. 

Count  9th. 

That  on  the  same  day  and  year  aforesaid, 
an  open  and  public  war  was  prosecuted  and 


carried  on  between  oar  said  lord  the  lang, 
and  the  persons  exotasing  the  powers  of  «>. 
vemment  of  France;  that  is  to  say,  at  Se 
parish  afoffetakl,  in  the  oooaty  aforesaid,  and 
that  the  aforesaid  Thomas  BrieUat  so  being 
such  person  aforesaid,  and  being  fptiily  dis- 
affected to  our  said  lord  the  king  and  his  sd- 
mtnistiation  of  the  government  of  diis  realm, 
and  wickedly  and  maficiouslydevibiog  and  in- 
tending to  move  and  incite  the  liege  subjects 
of  onr  said  lord  the  king,  lo  hatred  and  disDke 
of  our  said  lord  the  king  and  of  hb  adminis- 
tration of  the  government  of  this  realm  od 
the  same  day  and  vear  aforesaid,  and  durioz 
the  existence  of  the  said  war,  at  the  paiish 
aforesaid,  in  the  county  aforesaid,  in  the  pre* 
seiice  and  hearing  of  divers  liege  subjecti  of 
our  said  lord  the  king,  unlawfully  and  sedi- 
tiously did  utter,  pubhsh,  and  declare  with  a 
loud  voice,  the  malicious,  seditious  and  ia- 
flammatoiy  words  following,  that  is  to  sav»  I 
(nieaning  himself  the  said  Thomas  Brielfatt) 
wish  the  French  would  land  one  hundred 
thousand  men  in  England  to  fight  aoinst 
the  government  party.    In  contempt,  &c.  to 
the  evil  and  pernicious  example,  ^c.  and 
against  the  peace,  &c. 

Count  lOM. 

That  the  aforesaid  Thomas  Briellat,  so  be- 
ing such  person  as  aforesaid,  and  devising  and 
intending  as  last  aforesaid,  on  the  same  day 
and  year  aforesaid,  and  during  the  existence 
of  the  said  war,  at  Hackney  amresaid,  in  the 
county  aforesaid,  in  the  pr^ence  and  heario; 
of  divers  liege  subjects  of  our  ^aid  lord  th^ 
king,  unlawfully  and  seditiouslv  did  utter, 
publish,  and  declare  with  a  loud  voice,  that 
ne  the  said  Thomas  Briellat,  wished  the 
French  would  land  in  England,  to  figM 
against  the  government  party.  In  contempt) 
&c.  to  the  evil  and  pernicious  example,  &c» 
and  against  the  peace,  &c. 

Count  lUh. 

That  the  aforesaid  Thomas  Briellat,  so 
bein^  such  person  as  aforesaid,  and  devisiDf 
and  mtending  as  last  aforesaid,  on  the  same 
day  and  vear  aforesaid,  and  durii^  thee^ 
istence  of  the  said  war,  at  the  inuish  afore* 
said,  in  the  county  aforesaid,  in  the  presence 
and  hearing  of  divers  liege  subiecls  of  otf 
said  lord  the  king,  unlawfully  and  seditiously 
did  utter,  publish,  and  declare  with  a  l<m 
voice,  that  be  the  said  Thomas  Bridlat, 
wished  that  the  French  would  land  one  hun- 
dred thousand  men  in  England.  In  con- 
tempt, &c.  to  the  evil  and  pernicious  exam- 
ple, &c.  and  against  the  peace,  &c.  Vh$r 
Not  Guilty. 

Coumelfor  the  Crown — Mr.  Silvester  [Co» 
mon  Serjeant  of  the  City  of  London];  BIf. 
Baldwin. 

SolicUort Messrs.  Chunberbyne  uvt 

White;  Lincoln  Vinn. 
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Counsel  for  tU  Defendant Mr.   F6Ux 

Vaughan^  Mr.  Gurney. 

SohcUor-^i/Lr,  MaTtio,  Richmoadrbuildings, 
Soho. 

Jury. 


Thoinas  lingham 
Francis  Sellars 
WiUiam  Collins 
Thoinas  Alexander 
James  Dukes 
Golden  Co<*k 


Stephen  Skelton 
WiMiam  Cornelius 
Jafvis  Buck 
Georee  Sanderson 
JohnXangfield 
William  Dennis. 


Mr.  Silvester.  Mr.  Chairman;*  May  it 
please  you.  Sir,  and  you  gentlemen  of  the 
jury.  This  is  an  indictment  against  the  de- 
fendant at  the  bar  for  speaking  many  sedi- 
tious and  inflammatory  words.  You  have 
heard  them  particularly  read  to  the  prisoner, 
and  a  mure  inflammatory  set  of  words  could 
not  be  got  together  by  the  wickedest  subject 
of  this  kingdom.  It  first  of  all  states,  that  he 
said,  there  could  be  no  reformation  without  a 
revolution;  that  is  to  say,  whatever  grie- 
vances there  might  be  of  ever  so  small  a  na- 
ture, in  the  government  of  this  country,  it 
was  necessary  to  overturn  that  government, 
and  destroy  the  power  which  exists  now,  un- 
der which  we  so  happily  live,  and  enjoy  the 
protection  of  our  property,  and  every  thing 
that  is  dear  to  us. 

Gentlemen,  the  next  set  of  words  are,  that, 
lie  wishes  there  were  no  kings  in  this  coun- 
tj^.  Why,  gentlemen,  the  wishing  to  anni- 
hilate any  one  part  of  our  happv  constitution 
would,  in  effect,  destroy  the  whole. 

Gentlemen,  the  next  set  of  words  is,  that 
he  wished  that  ten  thousand  men  of  our  bit- 
terest enemies  would  laud  in  this  country. 
Can  there  be  a  worse  subject  existing  than 
€tie  man  who  could  harbour  these  ideas  in  his 
breast  for  a  single  moment  ?  Would  not  go- 
vernment, or  those  persons  employed  under 
the  government  to  protect  our  lives  and  liber- 
ties, have  neglected  their  duty  if  they  had 
not  brought  such  a  man  forwards,  for  your 
decision  to  determine  the  question,  whether 
he  did  or  did  not  speak  these  words  t 

Gentlemen,  that  is  the  only  question  you 
have  to  try, — whether  that  man  at  the  bar 
spoke  any  of  the  words  alleged  in  this  indict* 
xnent ;  and  what  will  you  say  gentlemen,  when 
1  tell  you  that  that  man  is  a  man  of  property, 
-is  a  man  in  a  situation  of  life  to  have  mfluence 
in  his  neighbourhood.  The  defendant  is  a 
inan  following  the  trade  of  a  pump-maker, 
|>ossessed  of  land  and  houses,  which  he  en- 
joys under  the  protection  of  the  law.  Gen- 
tlemen the  words  spoken  were  mentioned  at 
s  time  when  there  was  much  fear  in  this  great 
<uty,  that  those  persons  who  wished  to  over- 
-tum  the  government  were  ripe  for  an  insur- 
rection. You  all  know  the  arts  which  were 
jooade  use  of  by  wicked  and  designing  men 
publishing  abominable  books,  handing  about 

*  William  Mainwaring,  esq* 
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hand-bills  on  purpose  to  excite  sedition  every 
where,  that  the  good  citizens  were  oblig^  to 
meet  fortlie  purpose  of  associating  themselves 
toeether,  to  resist  all  levellers,  and  all  persons 
who  would  wish  to  overturn  the  government. 
At  that  time  he  went  to  the  house  of  a  Mr. 
Goodman,  and  there  he  inade  use  of  the  ex* 
pressions  stated  in  this  indictment ;  the  pub* 
lican  was  exceedingly  offended  at  it,  but  he 
did  not  at  that  moment  stand  forward  to  give 
evidence  to  the  magistrate,  because  he 
thought,  perhaps,  that  upon  mature  reflec- 
tion,  Mr.  Briellat  would  not  offend  against 
the  laws  of  his  country,  he  wished  that  the 

Eublic  should  not  know  that  in  a  neighbour- 
ood  near  Spitaifields,  where  there  are  so 
many  manufacturers,  many  of  them  at  this 
time  out  of  bread,  ripe  for  any  thing,  and  who 
might  get  something  by  confusion,  when  they 
could  not  get  bread  by  their  honest  labour; 
he  did  not  mention  it  till  the  24th  of  last 
month,  when  by  the  artifice  of  Mr.  Briellat 
and  others,  it  was  publicly  spread  abroad,  that 
a  meeting  was  to  be  held  in  his  premises 
and  field  in  the  Hackney-road,  where  they 
boasted  that  they  would  have  thousands  of 
persons  to  come,  whose  sense  they  were  to 
take  upon  the  propriety  of  a  reform  and  upon 
the  idea  of  a  reformation.  The  moment  Mr. 
Goodman  heard  this,  his  fears  were  alarmed ; 
he  recollected  as  every  one  of  us  must  re- 
collect, that  in  the  year  1780  a  number  of  men. 
— religious  men, — associated  together  called 
the  Protestant  association,  with  good  inclina* 
tions  and  good  intent ;  that  a  inob  was  got 
together,  and  when  that  hydra-headed  mon- 
ster was  assembled,  it  was  impossible  to  stop 
its  ravages.  Your  town  was  laid  waste  ana 
your  property  destroyed :  it  therefore  became 
^tbe  duty  of  Mr  Goodman  to  give  notice,  that 
it  was  reported  in  Spitaifields  where  there  are 
thousands  of  inhabitants,  who  are  of  the  lower 
class  and  of  the  poorer  sort  of  the  people,  that 
they  were  to  meet  in  the  field  belonging  to 
the  defendant.  Alarmed  at  this,  he  went  to 
the  magistrates  and  gave  information ;  the 
magistrates,  active  to  do  their  duty  and  to 
protect  their  fellow  subjects,  went  there  with 
a  number  of  constables;  when  they  came 
there  they  found  pretty  nearly  a  thousand 
people,  assembled  in  Mr.  BriellaVs  field,  with 
himself  there ;  and  by  their  exertions,  thar 
manly  exertions,  they  dispersed  the  meeting, 
and  no  hann  was  done.  The  public  are 
obliged  to  those  magistrates,  a  fire  might  have 
been  kindled  in  that  quarter  of  the  town 
which  might  spread  to  us  all:  God  knows 
what  mi^ht  have  been  the  consequence ;  it  is 
easy  in  this  country  to  collect  a  mob,  but  it  is 
impossible  to  guide  it. 

One  would  have  thought  that  the  present 
situation  of  a  neighbouring  kingdom,  where  a 
black  catalogue  of  vices  has  been  committed, 
where  there  is  not  an  offence  that  one  can 
name  almost  but  they  have  committed :  ra- 
pine, sacrilege,  perjury,  murder,  in  short  every 
offence  that  in  the  catalogue  of  vices  you  cat\ 
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possibly  enumerate  or  -suggest  to  your  nund^ 
has  Ifeen  comniitted  by  those  persons.  What 
would  have  been  the  consequence,  God  only 
]u]6vs,  had  not  our  fellow  citizens  assembled 
itL  this  town,  animated  and  spiiited  up  by  men 
who  bad  some  property  at  stake  to  preserve 
that  property. 

Gentlemen,  my  case  b  a  very  short  one, 
4md  a  very  plain  one ;  it  requires  neither  art 
lior  ingenuity. 

Gentlemen,  it  docs  not  depend,  I  8aY,upon 
much  argument  or  ingenuity,  it  depends  upon 
whether  those  words  were  spoken  ?  you  will 
have  them  proved  to  you,  not  by  one,  but  by 
several  witnesses ;  you  will  have  it  proved,  in 
the  first  place,  that  he  said  a  reformation 
could  not  be  effected  without  a  revolution. 
You  will  have  it  proved,  in  the  next  place, 
that  he  said  that  kings  were  not  necessaiy. 
And  you  will  have  proved,  that  aggravated 
part  of  the  charge  in  the  indictment,  that 
there  is  a  man  existing  in  this  country,  wish- 
ing that  all  the  male  part  of  the  royal  family 
were  destroyed,  ano  that  the  female  part 
were  confined.  Can  you  conceive  for  a  mo-  | 
ment,  so  horrid  a  wish  as  that  of  having  any  ' 
'set  of  men  to  be  destroyed  by  the  hand  of 
the  executioner  ?  An  Englishman  shudders  at 
the  idea  of  destroying  any  budy.  It  will  be  * 
proved  to  you  that  those  words  were  spoken ; 
that  he  wished  that  the  bitterest  of  our  ene- 
mies, who  have  given  an  example  to  the 
world  that  there  is  no  cruelty  but  they  are 
capable  of,  that  they  would  land  in  this  coun- 
try ten  thousand  men. 

'    Gentlemen,  is  it  possible  there  can  be  any 
Xnglis!>'man  existing  who  could  wish  that  his 
fellow-subjects  might  fall  by  the  hand  of  the 
assassin,  because  whatever  the  event  might 
have  been,  many  of  our  fellow-subjects,  many 
of  our  relations  might  have  lost  their  lives. 
'Therefore,  I  say,  if  these  words  are  proved, 
*you  will  think,  not  onlv  that  the  defendant 
^deserves  punishment,  but  that  he  deserves 
'exemplary  punishment  indeed.  He  has  plead- 
'ed  not  guilty,  it  is  therefore  necessary  on  my 
'part  to  prove  the  words :  when  I  have  done 
that,  what  kind  of  defence  can  be  set  up  for 
him,  or  for  any  other  man  under  the  like 
circumstances  I  cannot  conceive,  going  as  far 
'as  ingenuity  can  go;  for  he  has  the  assistance 
of  a  very  ingenious  gentleman.    But  you  are 
'plain  men  like  myself, you  are  to  attend  to 
'  the  evidence,  and  if  the  facts  are  proved,  it  is 
'  not  all  the  ingenuity  that  man  is  capable  of, 
'that  can  divert  your  minds  from  doing  that 
'  which  is  right :  you  will  judge  upon  the  evi- 
dence, and  upon  that,  pronounce  your  verdict. 
The  only  possible  defence  that  can  suggest 
itself  to  my  mind  is,  tliat  he  did  not  spesJc 
'  the  words.    I  vow  to  God  I  should  be  happy 
^  if  he  coold  prove'  it    I  should  be  happy  it  ne 

*  could  CO  away  from  this  bar,  having  proved 

*  that  that  man  does  not  exist  in  this  country, 
or  any  other,  who  could  iKOsh  to  see  his  fel- 
low-subjects destroyed,  the  government  over- 

*tumed|  and  auarchy  and  coufufxon  r^ign 


throogh  the  land;  if  hedoescKii^  be  is  the 
subject  <^  punishment;  and  if  he  does  aot,  I 
am  sui^  you  will  be  h^ipy  as  well  as  mysdf 
in  acquitling  thai  man,  and  in  going  Kirtii 
into  the  world  n^icing  that  such  a  chanMrter 
does  not  exist 

Mr.  Vau(^kam.  Mr.  ChairmaB ;  I  snbout  an 
objection  to  pait  of  this  indictment,  wbidi  1 
conceive  will  not  be  opfKieed  by  the  eentle- 
men  on  the  other  side;  it  is  a  clencaTemr; 
but  I  fed  that  I  am  bound  to  take  aM  those 
fair  advantages  on  behalf  of  my  client,  tfatt 
present  themselves  upon  the  face  of  ^  ia- 
dictment,  and  I  now  take  thai  advantage.  It 
is  to  the  two  last  counts.  I  submit  the  wonb 
ought  to  be  laid  with  certain^ :  they  are  hki 
in  thb  manner :  That  the  said  Thomas  Briel- 
lat,  at  Hackney,  at  the  parish  aforeaid,  in 
the  county  aforesaid,  did  so  and  so.  Nov, 
Sir,  the  place  where  the  rest  of  the  iodkt- 
ment  is  uiid,  is  in  the  parish  of  St  Leonan!, 
Shoreditch ;  and  therefore  I  conceive  it  will 
not  be  opposed  by  the  gentlemen  on  the  other 
side. 

Mr.  Sihater,  It  is  not  usual,  in  this  stage 
of  the  cause,  to  make  such  an  objection ;  but 
the  gentleman  very  well  knows,  in  the  first 
place,  that  if  any  one  of  the  counts  is  eood, 
It  will  be  sufficient ;  and,  in  the  second  puce, 
it  does  appear  to  be  in  the  county  of  Mid- 
dlesex. 

Mr.  Vaughan,    The  only  answer  that  ap- 

Eears  to  me  necessary  to  give  to  the  reply  of 
Ir.  Common  Serjeant  is,  that  in  Cro.  Car. 
465,  which  is  likewise  mentioned  in  Hawkini 
there  is  this  observation :  '^  It  seems  agrees 
by  all  the  books,  that  the  place  where  the 
offence  was  committed  must  be  alleged  in 
such  a  manner  as  is  perfecUy  free  from  all  r^ 
pugnance  and  inconsistency ;  for,  if  one  and 
the  same  offence  be  laid  at  two  different 
places,  or  at  the  town  of  B.  aforesaid,  where 
no  such  town  was  mentioned  before,"  foot 
where  no  such  county  was  mentioned  before, 
but  where  no  such  town  was  mentioDed  be- 
fore), "  the  indictment  is  void.**  That  is  the 
passage  in  Hawkins. — ^Now  I  will  rcadyod 
the  words  in  Croke.  from  which  it  was  taken. 
"  It  was  held  by  the  judges,  upon  a  motion 
in  the  King's-bench,  that  because  it  was  laid 
to  be  done  in  Shoreditch,  and  Shoreditdi 
not  being  in  the  record,  that  judgment  was 
tainted.'* 

Mr.  Silvester,    You  must  move  in  arrest  of 
judgment,  and  at  no  other  time. 
^  Mr.  Vaughan,    I  beg  leave  to  say  that  anj 
time  is  a  time  for  the  objection. 

Mr.  Gumey,  It  is  perfectly  indifferent  la 
us  whether  the  objection  is  taken  now,  or  in 
arrest  of  judgment 

Mr.  Vaughan,  We  do  not  care  about  it; 
but  for  the  sake  of  precedent,  I  think  it  is 
necessary  the  Court  should  detennine  il 
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EVIOEVCE  roil  THE  CltOWlT. 

William  Goodman  sworn. — fixamiued  by  Mr. 

Sihetter, 

You  are,  I  believe,  a  victualler  ? — Yes, 

Do  you  know  Briellat  ? — Yes. 

Wbat  is  he  ? — A  pump-maker. 

Where  does  he  live?— His  house  is  in  Holy- 
-well-street,  and  he  has  a  house  in  Hackney- 
soad.  A  short  time  previous  to  the  meeting 
of  the  parish  of  St.  Leonard,  Sboreditch, 
.against  the  republicans  and  levellers,  Mr. 
Briellat  came  to  my  house  at  seven  o'clock  in 
tbe  evening,  or  between  seven  and  eight 
Afler  the  usual  compliments  to  the  company 
he  said,  that  lie  had  been  robbed  of  the  tree 
of  liberty,  which  he  would  not  have  lost  for 
two  guineas ;  there  was  no  more  to  be  got, 
and  tnat  it  was  a  valuable  piece,  and  ougl^t 
J^o  be  stuck  up  in  all  Christian  families.  The 
icooversation  then  turned  uDon  how  they  were 
to  dispose  of  the  king,  our  King. 

Whom  was  Briellat  talking  to  ?— I  believe 
Mr.  Davis  was  there,  and  six  or  seven  other 
persons. 

Was  any  thing  said  before  that?---Not  that 
I  know  of ;  there  was  some  gentleman  said 
lihe  king  had  lived  a  lazv  life  a  long  time; 
that  he  thought  he  ought  to  work  for  his 
iiving :  another  person  said  he  had  not  been 
brought  up  to  work,  conseouently  he  could 
not  work  for  his  livine :  Briellat,  less  merciful 
than  any  of  them,  said,  I  would  have  all  the 
male  branches  put  to  death. 

Of  whom? — ^The  royal  &mily.  The  fe- 
joiales  should  have  a  small  allowance,  and  be 
confined  so  that  they  should  do  no  mischief; 
tbe  company  preset,  part  of  them,  however, 
expressed  a  great  deal  of  indignation  at  what 
Briellat  liad  said,  and  that  is  all  that  I  i:e- 
collect  passed  at  that  time.  I  recollect  one 
more  circumstance,  that  he  sakl  to  a  Mr.  Tate 
of  the  Borough  that  we  were  fools;  he  said 
what  we  were  about  to  do  was  for  the  good 
of  posterity. 

.     Mr.  Chairman.    That  who  were  fools? — 

.Meaning  the  people  that  opposed  him  at  tbe 

time,  that  he  .being  an  old  man  might  not 

reap  any  benefit  from  it,  but  his  children 

would  if  he  had  any. 

What  was  it  that  thejr  were  to  reap  benefit 
firou? — From  an  alteration,  a  revolution. 

Do  you  recollect  the  very  words? — ^I  don't 
recollect. 

Try  and  recollect  ?^-From  a  reduction  of 
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Mr.  Vaughan,  When  was  thb? — A  short 
tme  pitevious  to  the  12th  of  December,  179S. 

.Qn  the  ISth  you  saw  him  again? — ^Yes,  be 
0Mne  into  my  house  I  believe  about  nine 
o'clock  at  night,  in  company  with  a  Mr.  Ben* 
•oo  a  tobacconist ;  h^  then  said  that  a  refor- 
mation could  not  be  effected  without  a  rero- 
JutioQ, 

)wy.  What  time  was  that?— On  the  12th 
itfOecoBiber,  179i8;  I  tokl  him  that  if  he  re- 
paatiHi  Ihoie  wofda^  I  would  take  him  kito  cus- 


tody;  he  said  that  it  must  be  so,  and  it  could 
not  be  done  wUhout  ii,  and  that  he  was  a  r^ 
publican,  and  gloried  in  beins  so. 

Mr.  Chairman,  What  did  he  say  when  you 
told  him  that  if  he  repeated  those  words  yon 
would  take  him  into  custody  ? — He  did  not  re- 
peat the  words,  but  said,^  must  be  so,  it 
could  not  be  otherwise,  \k  could  not  be  done 
without. 

Mr.  Chairman,  And  that  he  was  a  ruubli- 
ean? — Yes,  and  gloried  in  being  so;  I  loM 
bim  he  was  a  very  bad  man,  ai^  desired  b^ 
would  never  enter  ra}[  room  ag^ain. 

You  told  him  you  did  not  desire  to  see  hiq^ 
in  your  house  again? — Yes,  he  told  me  he 
should  come  whenever  he  pleased. 

Has  he  ever  been  in  the  house  since  ?«-^ 
No. 

You  did  not  take  him -up  then  ?-— No. 

When  was  it  that  you  gave  the  informatioQ 
of  this,  and  upon  what  account  ? — In  conso- 
ouence  of  the  information  I  had  received  on 
the  89d  of  October  last;  I  believe  two  days 
previous  to  the  meeting  in  Uackney-roed, 
which  was  I  believe  on  luursday. 

What  meeting  do  you  mean  ? — ^A  meeting 
of  persons  to  get  at  the  minds  of  the  people, 
and  to  reduce  the  taxes. 

Was  there  a  meetli^  there  ? — ^Yes,  in  Hack- 
nev-road,  in  the  house  of  Briellat,  and  ia  hi^ 
field  likewise. 

That  was  on  the  24tb,  was  it?— Y^  o^ 
Thursday  the  «4th. 

What  number  of  persons  were  assembled  ? 
— ^There  were,  to  the  best  of  my  knowledge, 
two  or  three  hundred  persons,  as  fiir  as  ( 
could  judge. 

Among  them  did  you  see  Briellat? — ^Yes,  I 
saw  him  two  different  times,  once  in  the  one 
pair  of  stairs  room,  and  I  saw  him  in  the  yard, 
standing  upon  a  table  I  believe,  however^ 
exalted  upon  something. 

W hat  was  be  doipgf — Attemptii^  to  speak, 
I  believe,  but  I  did  not  hear  what  ne  said,  t 
saw  his  mouth  move. 

You  w.ere  informed  on  Tuesday,  that  the 
meeting  was  to  be  on  Thursday  F — ^Yes. 

In  conseouence  of  that  intormation  what 
did  you  dor — On  tbe  information  of  Mr. 
Welfs^  he  expressed  a  great  deal  of  uneasi- 
ness ior  his  country,  and  was  alarmed,  think- 
ing he  w^ould  be  the  fir^t  person  singled  <h^ 
for  destruction.  I  told  him  I  would  go  to  in- 
form the  magistrates;  I  went  that  instant  and 
g^ve  information  at  Worship-street :  they  de- 
sired me  to  bring  the  persons  who  inform^ 
me  next  morning. 

You  informed  them  on  the  $9od?— Yes. 

The  magistrates  were  active,  I  believe,  widi 
their  constables  in  dispersing  them  ? — ^Yes,  I 
beMeve  four  or  ive  magisirates  attended  and 
dispersed  them. 

X  ou  were  alarmed  as  yreW  as  the  rest  of  your 
neighbours? — ^Yes,  Mr.  Wells  was  pari\<viarly 
alarmed. 

You  know  Mr«  Alport  tbe  eeednnan?— ' 
Yea. 
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Was  he  present? — ^He  was  present  when 
Briellat  said  a  reformation  could  not  be  ef- 
fected without  a  revolution. 

He  was  a  respectable  man  in  that  neigh-  ' 
bourhood  ?->No  man  more  so. 

William   Goodman   cross-examined  by  Mr. 

Vaughan.  \ 

This  conversation  that  you  have  been  re- 
lating to  us  was  so  long  ago  as  in  January 
last?— In  December  last 
>  And  from  that  time  to  this,  till  the  time  . 
you  gave  the  infohnation  at  least,  you  never 
thought  it  necessary  to  say  any  thing  to  any 
person  in  authority  ? — ^No. 

Never  at  all.  You  are  a  very  lo^al  man, 
and  yet  you  kept  that  a  secret  all  this  time? 
— ^Yes. 

What  employment  have  you  besides  that 
of  a  publican  and  victualler? — ^That  is  the 
only  tning  I  get  my  bread  by. 

Are  you  not  a  police  officer? — ^Yes. 

You  did  not  thmk  it  necessary  at  all  to  give 
information  to  any  magistrate,  though  you 
were  a  peace  officer  ? — I  did  think  it  neces- 
sary, but  I  thought  the  exertions  of  govern- 
ment mieht  be  sufficient  to  convince  Mr. 
Briejlat.of  his  errors. 

And  you  who  were  an  officer  of  government 
did  not  ? — ^No. 

You  keep,  a  public-house,  and  saw  Briellat 
there  upon  the  12th  of  December  last? — 
Yes. 

What  time  of  the  day  did  he  come  on  the 
19th  of  December  ? — ^It  was,  I  believe,  a  little 
ftfier  nine. 

Morning  or  evening  ? — Evening. 

You  are  a  publican,  and  endeavour  to  be 
very  entertaining.  I  doubt  not  to  your  cus- 
tomers ;  you  drinlc  with  them»  don't  you  ? — 
Ko.  I  do  not  drink  in  the  parlour  once  in  a 
month. 

Did  not  you  exceed  a  tittie  that  day  in 
drink?— No. 

You  were  not  at  all  in  liquor  any  part  of 
the  time  Briellat  was  in  your  company  ? — Per- 
fecUy  sober  as  I  am  now. 

How  were  you  dressed  at  the  time  this  con- 
versation jpassed  ? — I  cannot  tell  what  colour- 
ed coat  I  -had  on. 

Had  vou  anv  coat  on  at  all  during  the  time 
he  staid  there?— Yes, 

Had  you  your  shirt  on  ? — ^Yes. 

During  the  whole  time  that  he  was  there ; 
now  tell  us  what  time  he  came  there  ? — ^About 
nine  or  a  little  after,  and  I  believe  did  not  go 
away  till  after' twelve. 

From  nine^  to  twelve  Briellat  was  present ; 
during  thai  time  this  conversation  passed  that 
you  tell  us  of? — Yes. 

What  part  of  the  conversaltioB  do  you  par- 
ticularly recollect  to  have  passed;  was  it 
this  first  part? — No,  that  was  previous  to 
this  dav. 

On  the  same  day  ? — No. 

This  conversation  about  the  royal  family, 
was  that  on  the  12thof  December?— No. 


Sometime  before  peibaps  ?— I  believe  it  was 

some  days  previous. 

Then  all  that  passed  at  this  meeting  was 
that  a  reformation  could  not  be  ejected  with- 
out a  revolution  ? — He  said  that  it  must  be, 
when  I  told  him  I  would  take  him  into  cus- 
tody, it  must  be  so,  and  it  coqid  not  be  done 
witnout,  and  that  he  was  a  republican^  and 
gloried  in  being  so. 

I  see  you  are  now  wiUing  to  tell  us  all  that 
pKEissed  though  you  were  not  so  willins  some 
time  ago.  Who  was  present  beudes  Mr.  Al- 
port ?— Mr.  Eden. 

Any  body  else  ? — Yes,  but  I  do  not  immc^ 
diately  recollect. 

Do  you  recollect  Mr.  Pointer? — Yes. 

Mr.  Benson  ? — Yes. 

And  they  of  course  heard  all  that  you 
heard  ? — I  suppose  so. 

What  part  of  the  room  were  you  in? — 
Sometimes  in  <me  part  and  sometimes  in  the 
other. 

And  yet  this  conversation  was  very  short? 
— ^Iliis  was  yecy  late  in  the  ev^ng,  and  I 
was  not  much  in  the  room. 

This  was  cold  weather,  you  were  about  the 
fire  I  suppose? — ^No. 

Then  the  conversation  was  not  near  the 
fire  ? — The  table  was  near  the  fire. 

Consemiently  these  persons  were  collected 
round?— -Yes. 

And  you  amongst  the  rest  ? — ^No. 

Then  how  did  you  hear  it? — I  was  present 
in  another  part  of  the  room. 

At  a  distance  from  the  company  to  wait 
upon  them,  were  they  eating  or  drinking  ? — 
Drinking. 

And  you  take  upon  yourself  upon  your 
oath,  to  swear,  that  from  nine  to  twelve  yos 
were  by  no  means  affected  by  liquor  ? — ^At  no 
time  at  all. 

You  have  told  us  a  great  deal  about  this 
meeting  at  Hackney,  and  have  been  so  good 
as  to  tell  us  that  it  was  to  work  upon  the 
minds  of  the  people,  now  I  ask  you  upon  your 
oath,  what  reason  you  have  to  say  that  it  was 
to  work  up>n  the  minds  of  the  people? — 
From  the  mformation  of  Mr.  Wills  and  Mr. 
Benson. 

But  you  assert  as  fact  that  it  was  so ;  did 
you  see  any  writine  of  Mr.  Briellat%  that  said 
It  was  to  be  so,  did  you  see  any  thine  signed 
with  Briellat's  name  or  any  body  ehe  that 
told  you  it  was  to  work  upon  the  minds  of  the 
peo(>le  ? — ^I  had  it  fiom  Mr.  Wills. 

Did  you  see  any  writing  of  that  kind? — I 
did  not. 

Signed  by  Mr.  Briellat  ?  or  did  you  hear  any 
words  of  that  kind  spoken  by  Mr.  Briellat? — 
No,  I  never  had  any  conversation  with  l^n 
upon  this  subject. 

Nor  heard  him  say  that  was  the  purpose  of 
the  meeting  ? — No. 

Upon  your  oath  don*t  you  know  the  pur- 
pose of  the  meeting  was  to  petition  ior  a  re- 
form in  parliament,  or  take  some  measure  fcr 
that  purpose?-— Nc^  that  r^rt  was  gmo 
there;  but  not  by  BricUat. 
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Toa  know  such  a  report  was  given? — ^Not 
tome. 

Yqu  never  heard  that  from  any  body  I  sup- 
pose ? — No. 

Who  told  you  it  was  for  the  reduction 
of  taxes?  (I  don't  know  that  there  was  any 
crime  in  that)  who  told  you  tliat? — ^From  in- 
formation of  Mr.  Wills. 

Who  is  he? — A  hair-dresser. 

And  so  this  loval  hair-dresser  was  very 
much  afifected  by  this  ? — ^Yes,  and  very  justly. 

And  Wills  gave  you  all  these  notions  about 
this  being  to  work  upon  the  minds  of  the  peo- 
ple?— ^Ycs. 

Wills  was  an  alarmist, and  very  much  frigh- 
iened  for  his  familv  ? — ^Yes. 

You  say  several  magistrates  were  present 
at  this  meeting  ? — ^Yes. 

Don'X  ^ou  know  that  notice  was  given  to 
such  magistrates,  and  that  their  attendance 
was  particularly  desired  by  the  people  who 
ordered  the  ijneeting  ? — No. 

You  have  beard  all  on  one  side  T  see. 

Mr.  Silvester,  This  is  near  Spitalfields,  is 
U  not  ? — No,  in  Hackney  road. 

V^ery  near  Spitalfields,  is  it  not  ? — Yes. 

There  are  10,000  manufacturers  there  I 
suppose  ? — Yes,  and  5  or  6,000  out  of  employ. 

Were  you  a  r^lar  office^  of  the  police  ?-7 
Only  an  extra  police-officer,  being  an  house- 
/ceeper. 

Don't  you  live  by  the  office  ? — No,  we  used 
Jto  go  out  once  a  week,  and  frequent  the  dif- 
ferent public-houses,  and  for  no  otlier  purpose. 

Idr.  Alport  sworn,  and  examined  by  Mr.  Sil- 

vetter. 

You  are  a  nursery-man  I  believe  at  Hack- 
ney ? — Yes,  in  the  Hackney-road. 

A  gardener,  nursery-man  and  seedsman  ? — 
Yes.- 

Do  jrou  know  Briellat  ?— Yes. 

He  IS  a  pump-maker? — Yes. 

Were  you  present  on  the  19th  of  December 
at  GoodmanVhouse  ? — ^Yes. 

W^hat  passed,  what  did  you  hear  Briellat 
say  ? — Briellat  came  in  with  a  Mr.  Benson 
about  nine  o'clock  in  the  evening,  a  conver- 
•ation  soon  after  took  place  respecting  the 
meeting  at  Merchant-Taylor's-hall. 

A  meeting  of  the  merchants  that  was  held 
there  ?  -  Yes,  at  Merchant  Taylor's-hall ;  also 
about  a  meeting  at  the  church,  when  they 
came  to  a  resolution  to  support  the  constitu- 
tion of  this  countiy;  a  little  altercation  took 
place  between  Briellat,  Benson,  and  myself; 
they  contended  that  those  persons  who  signed 
their  names  at  Merchant-Taylor's-hal),  had 
not  a  right  to  sign  their  names  at  the  church, 
and  the  discourse  ran  a  little  high,  some 
speaking  against  the  administration  of  this 
country,  and  I  and  some  others  contending 
-for  it. 

Mr.  Gumey.  Repeat  the  last  words.^— 
The^  were  rather  warm,  Briellat  was  con- 
taidingtliat  the  administration  was  not  as 
it  «ugh4  to  be.    I  never  expected  to  be  called 


upon  till  yesterday,  and  therefore  I  can  only 
speak  to  what  I  can  recollect,  and  I  shall  say 
no  more  than  I  can  recollect  clearly :  what 
was  the  most  pointed  at  in  Brieliat's  conver- 
sation, and  what  I  took  most  notice  of  was, 
that  he  said  he  was  a  republican,  and  he 
owned  he  was  a  republican,  and  that  there 
could  be  no  reformation  in  this  country  with- 
out a  revolution,  and  ^t  is  the  substance  of 
what  I  recollect. 

Did  h^  say  any  thing  about  kings? — I  don't 
recollect  any  thing  particularly  about  the 
king ;  he  was  speaking  in  general  terms  that 
the  icing  and  royal  family  were  a  great  ex- 
pense to  the  country,  and  mentioned  ihe  ge-^ 
neral  drift  of  the  discourse. 

You  saw  this  meeting  in  October  last  ( — 
Yes,  I  walked  up  the  road  out  of  curiosity ; 
there  were  a  vast  number  of  people  assem- 
bled. 

In  what  field  ? — In  a  little  field  or  piece  of 
ground  behind  Briellat's  house,  more  like  a 
large  vard  than  any  thing  else. 

Did  you  see  Briellat  there  ?— Yes. 

Did  you  see  him  upon  the  table  ? — I  don't 
immediately  recollect  seeing  him  upon  the 
table ;  but  J  think  towards  uie  latter  end  of 
the  business  he  was,  but  I  will  not  speak  po- 
sitively to  that ;  I  saw  him  upon  the  steps  of 
the  back-door,  and  at  different  parts  oi  the 
premises. 

Cross-examined  by  Mr.  Gumey. 

Tell  us  what  persons  were  present  at  this 
conversation  in  December  last? — I  will  as 
near  as  I  can  recollect,  myself,  Briellat,  Ben- 
son, Adams,  and  Goodman. 
•  Was  a  Mr.  Pointer  there  ? — Mr.  Pointer, 
junior,  was  there. 

What  time  might  you  stay  together  ? — 
About  three  hours. 

You  stated  before,  that  Briellat  came  about 
nine  or  a  little  afler  nine  ?— Yes. 

Was  Goodman  in  the  room  all  the  time  ?— ^ 
No,  he  came  occasionally  backwards  and  for- 
wards. 

Was  he  perfectly  sober  all  the  time  ? — Yes, 
I  believe  he  was. 

No  sort  of  hish  words  arose  between  him 
and  Briellat  ? — ^Yes ;  upon  Brielbt's  making 
use  of  the  words  I  have  related,  that  he  was  a 
republican,  and  he  owned  it,  and  was  certain 
there  could  be  no  reformation  without  a  revo- 
lution, Goodman  resented  it,  and  said,  be 
did  not  want  him  to  come  to  his  house ;  that 
he  would  not  draw  him  an^  liquor,  and  there 
was  a  great  deal  of  altercation  took  place. 

Did  he  not  strip  himself  to  fight?— I  be- 
lieve  he  did  pull  ofl:'his  coat. 

Did  he  go  any  further  than  pulline  his  coat 
off,  did  he  not  pull  off  his  shirt  ?— I  do  not 
recollect  that. 

You  saw  this  meeting  at  Briellat's  in  Hack- 
ney-road ? — ^Yes. 

You  say  Briellat  was  towards  the  dose  of 
the  meeting  upoathe  tablo  f— I  cannot  speak 
po»tively. 
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Did  you  hear  what  he  said,  when  he  stood 
upon  the  table? — ^No,  I  did  not. 

Mr.  Silvetter.  Goodmau  did  this  at  the 
time  ? — ^Yes. 

And  said,  though  he  was  a  customer^  he 
should  not  come  to  his  house  again,  and 
should  have  no  more  liquor? — ^Yes. 

Joseph  Adams  sworn. — ^Examined  by  Mr.  Sil* 

Tester, 

You  arc  a  baker  ?-*-Yes. 

A  master  baker,  and  live  in  Holywell* 
street? — ^Yes. 

Was  you  at  Goodman's  on  the  18th  of  De? 
cember  last  ? — I  cannot  say  as  to  the  date. 

Was  it  at  the  time  when  Alport  was  there  ? 
—Yes. 

About  the  time  of  the  meeUng  at  the 
church  ?--I  do  not  know  any  thing  of  that 
meetins 

Goodman  is  «  publican  ? — Yes. 

Were  you  there  with  Goodman  and  Ui^dle, 
and  several  other  people  ? — I  was. 

Tell  thosf'  gentlemen  what  Briellat  said  ? — 
BrieUat  said  that  there  could  be  no  reform  in 
this  country  till  there  was  a  revolution. 

Cross-examined  by  Mr.  Vaughan, 

During  this  conversation,  there  was  a  great 
deal  of  violence,  I  suppose,  of  languago  at 
least  between  different  people  who  were  dis- 
puting according  to  their  different  sentiments? 
There  vl^s  afterwards. 

A  good  deal  of  violence  and  dispute? — 
There  might  be  a  great  deal  of  heat. 

And  violence  of  argument? — Yes. 

Do  you  remember  any  talking  about  fight- 
ing at  this  meeting  ?— Yes,  there  might  be, 
but  there  were  no  blows. 

Do  you  recollect  either  of  them  taking  off 
his  coat,  or  stripping  for  this  purpose  at  all  ? 
<f»I  cannot  say. 

Was  there  any  liquor  drank  during  the 
time  you  were  there  ? — Yes. 

A  good  deal? — I  don't  know  but  there 
was. 

That  increased  the  violence  of  tfae  argu- 
tnent  I  suppose  ? — ^Yes. 

A  good  deal  of  hard  loud  arguments,  one 
crying  up  the  administration,  ftD4  the  otilxer 
cryinjg  it  down  ?— No,  Sir,  Lord  ao. 

What  day  of  the  week  was  this? — It  was 
of  aSaturdaj^. 

John  Hindle  sworn. — ^Examined  by  Mr.  Sii- 

vester. 

What  are  you? — An  auctioneer. 

Where  do  you  live  ? — ^In  Shoreditch. 

Were  you  present  at  Goodman's  ?-^Yes, 
Briellat  was  there  and  Beoson,  and  I  was  in 
the  roqm  before  they  came. 

What  did  you  bear  Briellat  say? — ^They 
were  ^i^putuig  respecting  the  signature  that 
had  been  at  Hicks's-hall,  and  ajt  our  church, 
andrtl;|a^  bxoug^  4Hi  aoipe  disagreeable  con- 
versation. 

\Miere  ?— At  Meichaoi-Taylgr'STbAn)  mi 
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«t  eur  church,  and  Bnel]at*s  sentiment  was^ 
that  he  thought  there  never  would  be  a  re^ 
form, 

Mr.  Cki^rman.  Tell  us  what  he  said,  not 
what  hisseBtkneotsare? — ^Ue  said,  he  thouEht 
there  never  could  be  any  good  done  in  this 
country,  till  a  revolution  lutd  taken  place.  I 
was  displeased  with  the  conversation,  and  I 
went  away  an  hour  and  a  half  before  they 
went  away. 

What  Ume  did  you  go  away  ? — ^I  went  at 
eleven  o'clock,  and  Uiey  suyed  till  after 
twelve. 

Goodman  was  not  drunk,  was  he?— I  can- 
not say. 

You  are  sure  these  words  passed  at  that 
time? — ^Yefi. 

Cross-examined  by  Mr.  Giinu^r. 

Favour  us  with  the  words  exactly  that  Mr. 
Briellat  used,  as  well  as  you  can  recollect 
them  at  this  distance  of  time : — That  there 
would  be  no  good  done  in  this  country  till  a 
revolution  had' taken  place;  that  he  was  a 
republican,  and  jgloried  m  the  name. 

Are  you  positive  that  he  made  use  of  those 
words  that  no  good  would  be  done  in  this 
country  till  a  revolution  had  taken  placd,  and 
that  he  was  a  republican  and  gloried  in  the 
name  ?— Nearly  so,  it  is  a  lon^  while  ago. 

Were  they  not  that  a  remrmation  couM 
not  take  place  without  a  revolution? — That 
there  never  would  be  any  good  done  without 
a  reformation,  and  that  could  not  be  got  with- 
out a  revolution. 

Edward  Woodbridge  sworii.<>*£xamined  by 

Mr.  Fieiding. 

In  what, conditio^  of  life  are  you? — ^Ap- 
prentice to  Mr.  ^rown,  in  Shoreditch. 

What  trade  is  he  ? — A  butcher. 

Do  you  know  the  defendant  at  the  bar, 
Briellat?— Yes. 

Have  you  known  him  any  time  ? — I  have 
known  him  several  years  past,  while  I  have 
been  apprentice  to  Mr.  Brown. 

And  he  was  no  strange  to  you  at  the  time 
you  saw  him  at  Mr.  Davis's ?t— No. 

Davis  is  a  cheesemonger? — Yes. 

Where  does  Davis  hve?-*-The  comer  of 
Webb's-square. 

Wbea  was  it  you  saw  the  defendant  at  his 
house  P^On  the  t7th  of  October. 

Tihat  was  on  a  Thursday? — ^Yes,  in  the 
evening. 

How  many  people  were  in  the  house  of 
Davis  ?'-*TheEe  was  one  besides  Mr.  Davia 
when  I  went  in. 

Did  you  go  into  his  sIm^  ?— I  went  t^  speak 
to  a  man  tliat  was  in  the  shop. 

What  was  his  name? — Mr.  Horam. 

Was  Mr.  Briellatin  the  house  at  that  time  ? 
— ^No,  he  came  in  afterwards. 

What  time  was  it  ? — About  six  in  theeven- 
isug]  agon  alter  that  eame  in  another  maoy 
whose  nan^  I  did  not  know. 
•   Save  vou  learned,  siJQiice<?— -I  l)^)ieve  bifi 
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ettme  in  b^for^  Brielhrt;  tliere  were  foitf  ^ 
us  When  he  came  in. 

Upon  hn  eomine  ki  or  at  any  time  aft^i'-' 
wards  whuf  passed  f^BHeHM  <Saitter  in  after 
these  tiden ;  he  came  to  the  door  attd  said^  I 
hope  I  see  you  dl  brother  cidaeiis ;  then  He*' 
w&iA  saud,  yes,  Mr.  Briellat,  you  make  four 
How  you  are  come^  but  here  is  6ne  here  I 
cannot  answer  for,  meaning  me.  Dawis  theft 
asked  Brielbt  what  he  had  heard;  then  he 
said  be  had  heard  that  the  duke  of  York  hod 
nearly  been  taken  by  the  French ;  Davis  re- 
plied, 90  had  he,  but  it  was  Ood^s  mercy  be 
was  not,  and  turned  it  off  rather  wiflh  a  sneer; 
then  Briellat  said,  yes,  it  was  Crod's  mercy, 
hot  a  thousand  pities,  for  he  wished  that  they 
had  him  then  in  France ;  after  that  he  sat 
down  in  the  shop;  he  then  pulled  a  book  out 
of  his  pocket,  that  he  said  was  wrote  by  an 
anonymous  writer  some  years  ago :  then  he 
read  a  pftS8aii;e  from  it  concerning  the  revela- 
tions of  the  nrst  and  second  woe,  wherein  he 
expressed  there  never  would  be  no  good  times 
till  all  kings  were  abolished  from  the  face  of 
the  earth,  and  it  was  his  sincere  wish  that 
there  were  no  kings  at  ail. 

Did  he  read  it  so  or  say  so  himself  ?<^He 
read  it  so  from  the  book ;  and  then  ho  said  it 
was  his  'sincere  wish  there  was  no  king  at  all; 
then  he  wished  that  the  French  would  land 
«n  hundred  thousand  men  in  England,  and 
fight  against  ail  the  government  party ;  and 
then  there  was  one  came  in,  tha|  1  believe  to 
be  a  journeyman  dyer. 

First  of  all,  let  me  ask,  what  he  did  with 
the  book  out  of  which  he  read  that  passage  ? 
-—I  believe  he  put  it  in  his  pocket. 

For  mere  curiosity  sake,  I  ask  what  sort  of 
a  book  it  appeared  to  be? — Not  a  very  large 
one,  a  bit  of  a  pamphlet. 

It  was  not  a  bound  book  ? — No. 

Then  there  came  in  a  journeyman  dyer,  as 
Jtni  believe  ?— Yes,  the  dyer  spoke  to  Horam, 
and  said  he  was  going  down  Bishopsgatc- 
street,  to  sign  his  name  at  Eaton's  (what  that 
was  for  I  don't  know)  and  he  asked  him  to  go 
with  him^  and  Briellat  said  he  would  go  too, 
and  that  IS  all  that  I  heard. 

Jury.  Did  you  hear  him  say  what  was  the 
title  page  of  the  book,  or  who  was  the  author 
of  it  r — No,  I  did  not  hear  no  farther  than  he 
said  it  was  wrote  by  an  anonymous  writer 
some  vears  ago,  but  who  it  was  dedicated  by 
he  did  not  mention. 

Had  you  an  opportimity  to  See'  whether  it 
ap])eared  to  beti  printed  book,  or  a  manu- 
script writing  ? — I  was  about  as  far  as  I  am 
'irom  you,  and  I  thought  it  to  be  a  printed 
book ;  I  did  not  go  to  Took  at  it 

After  this  journeyman  aver  had  put  his 
question  to  Horam 'and  Brielhtt,  they  went 
out  together?— Yes,  and  said  they  would  gQ 
with  him  with  all  their  heicrts. 

Did  you  hear  any  thing  of  Briellat  after- 
trards?— No. 


Ar».  ms-  [036 

Cross-examined  by  Mr.  Vaughan, 

YoQ  If^  iriiStk  Mr.  Brown,  the  butcher?-- r 
Yes; 

How  Icmg  have  you  lived  with  him^-^^^K 
have  afanost  served- six  years  to  him. 

Has  Mr.  Brown  any  partner  ?— Nor 

Has  he  a  son-in-law  ?-^Yes. 

Who  ift  tiiat  son-in-kiw  ?— One  Thomas 
Bartlet. 

Is  he  an  aequaimtaAC6ofBriellaVs?-^Not 
that  I  know  of. 

Is  he  any  friend  ?— Not  that  I  know  of. 

Nor  an  enemy  ?— Not  that  I  know  of. 

Had  they  not  a  batde  together?— I  have 
heard  of  it 

Was  be  not  beat  ia  that  battle  ?-^No. 

You  never  heard  Martlet  say  any  thing 
aA>out  this  when  you  went  to  give  information 
to  the  magistrates  ? — No. 

Who  went  with  you? — Mr.  Goodman ;  he 
was  at  our  house,  and  said  he  was  going  there, 
and  I  went  with  him. 

Going  to  whom  ? — ^To  the  justices  in  Wor- 
ship-street. 

And  you  said  you  Would  go  with  him.'-^ 
Yes. 

For  what?— To  relate  what  I  had  heard 
him  say. 

Did  you  tell  Goodman  before  you  went  .^— 
No,  I  said  nothing  to  him. 

Not  a  word  you  told  to  the  officer,  all  the 
way  you  went  with  him?— I  spoke  to  him, 
but  not  concerning  that. 

Did  you  think  him  an  improper  person  to 
mention  it  to? — ^Not  at  all,  because  I  know 
him  to  be  of  the  contrary  party. 

Were  you  afraid  of  his  telhng  the  repub- 
licans of  it? — ^No,  I  was  not,  because  he  is 
against  the  republican  party. 

What  was  it  you  tola  the  justice  ? — First  of 
all  I  told  the  justice  what  I  have  related  here 
concerning  Briellat,  afterwards  what  I  heard 
the  dyer  say  at  the  house  of  Davis  the  cheese- 
monger in  his  shop;  I  said  to  this  dyer,  what 
you  are  for  no  king?  and  he  said  he  was  for 
no  king  at  all. 

You  told  the  iustice  what  passed,  and  what 
you  heard  Briellat  say ;  now  tell  us  the  pre- 
cise words  that  you  repeated  to  the  magis« 
trate,  as  having  been  spoken  and  uttered  by 
Briellat?— I  told  the  magistrate  I  was  in 
Davis's  shop,  the  cheesemonger's,  on  the  17th 
of  October  last,  on  Thursday  evening;  and  as 
I  mentioned  them  before,  I  need  not  repeat 
them  again.  Fortescue  came  to  the  shop; 
Briellat  came  to  the  door  and  said,  I  hope  I 
see  you  all  brother  citizens;  then  Horam  said, 
yes,  Mr.  BrieUat,  you  make  four  now  you  are 
come,  but  here  is  one  here  I  cannot  answer 
for,  meaning  me.  He  then  entered  into  dis- 
course that  he  heard  the  French  had  been 
beat  by  the  Spaniards,  and  he  seemed  sorry 
for  that;  afterwards  he  said  he  heard  the 
duke  of  York  had  neariy  been  taken  by  the 
French,  and  Davis  saidi,  so  had  he,  but  it  was 
God's  mercy  that  he-  was  not;  BritAat  then 


JW7] 


S46EOR6EIIL  Proeeetbigt agmnd  ThamoM BriOd         [9B9 


said  so  it  was,  but  it  was  a  thounnd  pities, 
for  he  wished  that  they  had  him  then  in 
France.  Then  he  'took  out  the  book  out  of 
his  pocket  that  he  said  was  wrote  by  an  ano- 
nynlous  writer,  some  years  ago ;  then  he  read 
a  oassage  from  it  concerning  the  revelations 
oi  the  brst  and  the  second  woe,  wherein  he 
exmressed  there  would  never  be  no  good  times 
till  all  kings  were  abolished  from  uie  face  of 
the  earth ;  moreover,  that  it  was  his  sincere 
wish  that  there  were  no  kines  at  all ;  then  he 
wished  that  the  French  would  land  an  hun- 
dred thousand  men  in  England,  and  fight 
against  all  the  government  party. 

Those  were  the  words,  that  it  was  his  wish 
that  the  French  would  land  one  hundred 
thousand  men  to  fight  against  all  the  govern- 
ment party,  and  then  he  read  out  of  the  book 
respectinz  the  revelations  and  the  abolition  of 
kings? — les. 

Mr.  Vaughan.  I  submit  that  whatever 
shall  be  read  at  any  time,  in  any  place,  when 
it  shall  afterwards  be  brought  forward  as 
matter  of  crime  against  any  individual,  it 
ought  not  to  be  brought  forward  in  an^  way 
but  as  a  libel,  because  the  better  evidence 
would  be  the  book  itself^  and  that  book  ought 
to  be  produced. 

Mr.  Fielding,  We  have  passed  over  the 
book  as  a  most  narmless  thing ;  what  the  man 
said  aflerwards  we  rely  upon,  and  therefore 
it  is  merely  an  introduction  to  this,  and  which 
I  give  you  the  benefit  of,  if  you  can  derive  any 
benefit  from  it,  but  it  does  not  form  a  part  of 
the  charge. 

Mr.  Vaughan.    It  stands  upon  the  indict- 
ment as  a  criminal  part  of  the  charge. 
.    Mr.  Silvester.    No  such  thing. 

Mr.  Chairman  I  don't  understand  that 
any  of  the  words  laid  down  in  the  indictment, 
are  the  words  that  the  witness  said  he  read 
out  of  that  book ;  but  he  read  certain  other 
words,  and  then  he  makes  his  own  obser- 
vations. 

Mr.  Gurney.  Give  me  leave  to  read  the 
words.  In  the  third  count  it  is  laid,  there 
never  will  be  any  peace  or  good  times  till  all 
kinss  shall  be  abolished  from  the  face  of  the 
earth. 

.  Mr.  Vaughan.  I  submit  that  this  should  be 
presented  as  a  charge  of  libel,  and  not  a 
charge  of  words ;  it  is  the  publication  of  a  libeL 

Mr.  Fielding,  Here  asain,  to  be  sure,  my 
friend's  observation,  wnich  is  ingenious, 
meets  with  a  most  immediate  answer*  if  we 
had  chosen  to  have  charged  him  with  the 
publication  of  this  book,  we  might,  but  if  he 
utters  any  such  words  of  himself,-  he  is 
chargeable  with  the  uttering,  without  any  re- 
ference to  the  book. 

Mr.  Gurney.  I  understand  that  it  is  now 
a  little  altered.  I  understood  Mr.  Fielding 
that,  that  part  which  Mr.  Briellat  read  was 
used  as  introduction  to  evidence,  because  it 
was  said  that  those  words  were  not  in  the  in- 
dictment ;  now  it  b  found  that  these  were  the 
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woids  in  some  counts  in  the  indktmnt; 
then  it  is  a  little  changed  and  said,  oo  we  d» 
not  make  that  an  introductoiy  part  of  the 
evidence  to  that  which  relates  to  the  iiidiet« 
ment,  but  we  charge  him  with  having  adopted 
the  sentiments  of  that  writer,  and  theref<»e 
uttered  seditious  expre^sioos. 

Mr.  Fielding.  My  leaned  fiiend  says,- 
that  whatever  ohjectien  he  has  stated,  I  have 
siven  answers  to,  that  is  all  be  says.  I  coo- 
tess,  as  to  that  which  he  read  from  the  book, 
as  I  do  not  think  it  would  be  a  matter  of  ag- 
gravating the  charge  extremely,  I  rather  ap- 
ply to  the  evidence,  which  is  given  of  lus  ova 
observation  afler  reading  that  passage- 
Mr.  Vaughan,  If  you  give  it  up  as  a  put 
of  the  cha^,  the  gentlemen  of  the  jury  will 
recollect 

Mr.  Fielding.  It  cannot  be  g^ven  up  as  a 
part  of  the  charge. 

Mr.  Chairman,  What  has  been  read  out  of 
the  book,  which  is  a  charge  in  the  indict- 
ment, is  nothing ;  it  finishes,  that  there  never 
would  be  any  good  times  till  all  kings  were 
abolished  from  the  face  of  the  earth;  and 
then  he  comes  with  his  own  observation! 
upon  it :  then  he  said,  for  I  particularly  asked 
the  question,  whether  he  went  on  reading 
but  no,  he  leaves  the  book  there,  and  sa^s  it 
was  his  sincere  wish,  that  there  were  no  kiop 
ftt  all ;  and  then  aflerwards  went  on  and  saio, 
that  he  wished  the  French  would  kuid  an 
hundred  thousand  men  in  England,  and  figbt 
against  the  government  party ;  this  is  his  own 
observation  after  having  read  from  the  book, 
and  is  not  in  the  book  at  all. 

Mr.  Gurney,  Your  notes.  Sir,  are  per* 
fectly  correct,  and  all  we  state  is,  that  there 
would  be  no  good  times  till  all  kings  were 
abolished  from  the  face  of  the  earth,  cannot 
be  evidence  against  him,  because  it  was  read 
from  a  book,  we  object  to  that  being  chai]ged 
in  any  other  way  than  that  of  a  libel.  In  the 
fourth  and  fifUi  counts  are  these  words;— then 
will  never  be  peace,  nor  any  good  times,  till 
all  kings  are  abolished  firom  the  face  of  the 
earth.  If  I  utter  any  thing  seditious,  it  is  no 
matter  whether  I  say  it  independent  of  the 
book ;  if  I  utter  them  as  my  own  principles,  I 
am  liable. 

Mr.  Vaugluin.  If  I  read  out  of  a  book,  the 
best  evidence  must  be  brought  which  the 
nature  of  the  case  admits,  which  is  the  book 
itself. 

Mr.  Fielding.  The  book  is  alone  in  the 
possession  of  the  aggressor,  and  therefore  we 
must  produce  other  evidence. 

Mr.  Vaughan.  Tell  us  at  what  time  Briel- 
lat came  ia.--Woodbridge,  About  half  ate 
six. 

What  time  did  you  go  away  ?— About  half 
an  hour  afWrwards. 

How  long  might  it  take  the  reading  of  this 
book  ? — He  was  not  long  reading  that  book. 

How  long?— I  suppose  he  might  be  five 
minutes  reading  those  wordS|  and  then  he 
left  off. 
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Did  you  ip  out  then  ?— No,  he  lefl  off  when 
be  had  reaa  thpse  words,  and  said  it  was  his 
sincere  wish  that  there  were  no  kings  at  all ; 
timt  was  not  read  in  the  book. 

Who  was  present  in  the  shop  besides  ? — 
Ulr.  Horaoiy  the  djer,  Mr.  Davis,  and  this 
other  man. 

Then  there  were  yourself  present,  Mr.  Ho- 
nun,  the  dyer,  Mr.  Briellat,  Ifir.  Davis,  and 
another  man  ? — ^The  dyer  came  in  af\ei*¥rards. 

But  when  you  went  away  who  wure  pre- 
sent ? — ^The  dyer,  Mr.  Horam,  Mr.  Davis,  Mr. 
Briellat,  and  the  other  man,  five  in  all. 

Do  you  know  his  name  ? — No,  I  heard  say 
it  was  Fortescue.    I  did  not  know  it  then. 

Do  you  know  the  employment  of  the  other 
men  ?-  -One  was  a  drover,  Horara ;  another 
was  a  dyer,  I  don't  know  his  name ;  the  other 
is  a  wheelwright,  I  believe  Fortescue. 

Mr.  Fielding.  I  will  not  trouble  you  with 
another  question,  but  I  want  you  to  repeat 
Your  idea,  you  say  you  went  to  the  justices, 
because  you  thoueht  it  your  duty  so  to  do  ? — 
I  did,  I  thought  m>m  tliose  words  that  worse 
might  come  of  it,  and  thought  it  my  duty 
togo. 

Mr  Fielding,  You  regarded  your  duty  to 
your  God,  your  king,  and  your  country,  when 
you  did  it;  you  are  a  very  good  lad,  and  I  tell 
you  that  for  your  satisfaction. 

DEFEKCE. 

Mr.  Vaughan.  Gentlemen  of  the  jury ;  It 
falls  to  my  lot  this  day  to  have  the  honour  of 
addressing  ^rou  on  behalf  of  the  unfortunate, 
and  in  my  imagination  of  the  very  injured 
man,  who  now  stands  at  your  bar.  And  when 
I  say  so,  I  consider  it  in  part  a  subject  of  satis- 
£ution,  in  part  a  subject  of  extreme  sorrow. 
It  is  to  mj^  mind  a  subject  of  extreme  sorrow, 
that  questions  of  this  kind  should  be  brought 
forward,  when  no  necessity  upon  earth  can 
call  for  them  from  any  persons  whatever.  I 
conceive  so  for  this  reason : 

Either  these  charges  are  true,  or  they  are 
false.  If  they  are  true,  what  do  they  produce 
to  the  public  eye  but  this;  that  there  are 
among  our  fellow-subjects  in  this  country, 
men  mscontentcd  with  the  constitution  of  its 
p>vemment,  who  therefore  in  moments  of 
irritation,  of  liquor,  or  of  displeasure,  when 
they  are  put  on  their  guard,  express  this  dis- 
pNOSition,  and  that  they  are  tnen  extremely 
sincere?  If  they  are  sincere,  what  follows 
from  that  ?  Why  that  so  many  persons  do  not 
reason  like  ourselves  upon  this  constitution, 
and  that  finding  in  it  defects,  they  wish  to 
have  them  rectified.  It  is  to  be*  lamented 
that  we  should  not  all  of  us  be  unanimous  iu 
the  applause  of  that  system  which  very  many 
of  us  are  desirous  of  defending  with  all  our 
might,  and  with  all  our  strength.  But  I  say 
it  IS  a  subject  of  extreme  sorrow,  when  such 
dispositions  are  not  confined  to  the  persons 
who  declare  them ;  when  discontent  scxpressed 
in  such  circumstances  are  brought  forward  in 
Mn  audience  like  this,  in  a  pubhc  court  of  jus- 
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tice,  and  so  made  a  matter  of  public  noto^ 
riety;  and  particularly,  if  afterwards  they 
are  reported  as  they  mostly  are,  and  as  they 
always  oiighttobc;  because  making  known 
the  proceedings  of  courts  of  justice  is  one  of 
the  most  essential  supports  of  our  liberties, 
of  our  properties;  of  our  Jives.  It  will  happen 
that  this  discontent  and  the  reasons  of  it  are 
spread  abroad  amon^  the  people.  It  is  true^ 
they  may  take  no  efiect.  Some  may  fall  out  by 
the  wav  side,  but  some  will  tail  upon  the  fer- 
tile soil.  Many  of  them  will  undoubtedly  im-< 
print  themselves  upon  the  minds  of  the  mhan 
bitants  of  this  country. 

So  much  for  these  accusations,  if  they  are 
true.  But  if  they  are  false,  what  is  the  con-/' 
sequence  then?  though  they  are  false,  if  they 
are  sworn  to,  the  person  brought  here  fof 
trial  must  in  consequence  of  that  be  punish- 
ed,  and  punished,  as  all  of  you  know,  very  se- 
verely indeed.  The  reason  of  it  I  do  not  in- 
auire,  the  reason  of  it  I  am  sure  I  do  not  un^ 
derstand;  but  certain  it  is,  that  within  the 
present  century  at  least,  and  down  from  that 
glorious  era,  which  all  of  us  look  back  to 
with  joy  and  gratitude,  from  the  time  of  the 
ftlorious  Revolution,  words— words  as  such^ 
libels— libels  as  such,  never  were  punished 
with  such  extreme  severity  as  they  are  at 
this  day.  If  then  it  be  possible  that  such  a 
charge  should  be  false  (and  that  it  may  be 
ialse  it  is  not  very  presumptuous  to  suppose) 
what  reflections  must  arise  in  your  minds, 
what  in  the  mind  of  every  well-meaning  man, 
when  he  considers,  that  the  result  of  your 
verdict  must  be  an  imprisonment  of  the  Lord 
knows  what  length,  a  fine  to  the  Lord  know» 
what  amount,  and  distress  to  a  man  and  his 
family  such  as  none  of  you  are  able  to  cal- 
culate or  conceive.  It  is  for  you  to  look  after 
the  evidence,  and  into  the  nature  of  the 
charge,  .  so  as  to  observe  how  far  the  one 
squares  and  applies  to  the  other. 

Gentlemen,  you  will  pardon  me  for  saying 
so  much  in  this  respect;  but  we  live  in  times 
which  are  somewhat  strange.  We  live  in 
times,  when  word-catching  and  libel-catching 
seem  to  be  the  fashion  of  the  day ;  when  men 
seem  to  think  they  recommend  themselves, 
and  to  suppose  it  the  genteelest  thing  in  life 
to  call  down  others  for  their  unguarded  ex« 
pressions,  and  to  diznify  the  character  of  an 
Englishman  with  uiat  of  a  spy  and  an  in- 
former. I  hope  that  none  of  you  partake  of 
that  character;  I  believe  you  do  not,  and  I 
judge  so  from  your  appearance;  not  that  I 
mean  to  flatter  you ;  I  thank  heaven  I  have 
not  been  practised  in  this  proTession  a  suffi- 
cient time  (although  I  have  been  accused  of 
ingenuity,  which  I  have  not)  to  acquire  that 
manner,  which  puts  a  force  upon  our  nature, 
so  as  in  addressing  a  jury  to  co overt  their 
passions  and  prejudices  to  the  {>tir}ioses  o/ 
mjustice.  That  will  urnkv,  no  p;trt  ot  my  con- 
duct :  I  give  nothing  but  a  plain  story  to-day. 

Gentlemen,  it  is  most  true,  that  Mr.  Briel- 
lat does  think,  and  give  me  leave  to  'think  so 
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too,  that  a  Tefonn  is  necessary  in  some  part 
of  the  constitution  of  this  country.  God.  for- 
bid I  should  likewise  think  that  €ut  reform 
cannot  be  effected  without  a  revolution !  but 
that  I  have  a  right  to  say  so,  and  that  I 
have  a  right  to  tell  all  mankind  so,  is  what 
I  am  assured  of  from  every  observation  which 
I  have  been  able  to  make; — from  conver- 
sations, and  particularly  the  conversations 
of  those  who  are  the  most  active  in  opposing 
this  reform,  and  in  bringing  forward  uus  db- 
fnce  to  our  country,  this  ganc  of  spies  and 
mfonners,  and  to  place  their  feUow-citizens  in 
imprisonment  ana  ruin  them  by  fines. 

It  is  to  prevent  reform  and  not  sedition 
that  these  men  rise  up  with  so  much  force 
and  tell  us.  whenever  we  speak  of  reform,  (for 
this  is  the  language  they  hold,)  **  There  can  be 
no  reform  wiUiout  a  revolution.''    Whenever 
you  eive  them  reasons  why  the  county  of 
Middlesex,  which  contains  so  vast  a  niunber 
of  inhabitants,  should  send  more  members  to 
parliament  tlian  OldSarum,  which  has  not 
two  houses  in  it,  they  always  say,  but  how 
will  you  help  it?  here  are  gentlemen  in  con- 
siderable power ;  here  are  persons  of  consi« 
derable  fortune  and   authority,   who  have 
tenants  and  servants,  and  tradespeonle  whom 
they  employ;  all  of  them  perhaps  dependent 
U))on  these  eentlemen  for  support ;  what  then 
will  you  dor   Why,  if  you  want  to  obtain  a 
reform,  if  you  want  to  procure  that  the  bo- 
rough of  Old  Sarum  shall  not  have  as  many 
members  as  the  county  of  Middlesex,  or  if 
you  want  to  procure  that  the  county  of  Corn- 
wall shall  not  have  within  two  as  many  i»- 
nresentatives  as  the  whole  kingdom  of  Scot*^' 
land,  which  contains  4,000,UOO  of  people^ 
how  will  you  effect  it?    why  it  must  be 
by  force,  and  no   otherwise,   because   this 
power  will  be  maintained  by  force:    force 
must  be  opposed  to  force,  and  therefore  a 
reformation  cannot  be  effected  without  a  re- 
volution.   This  is  the  language  I  have  heard 
from  what  we  used  to  can  in  former  times 
Tories,  but  now,  in  the  cant  language  of  the 
day,  Aristocrats ;  this  is  the  lansuage  I  have 
heard  them  hold.    Gentlemen,  had  I  brought 
such  an  one  to  this  bar,  and  said,  **  Sir,  on 
such  a  day  you  told  me  so  and  so,*'  (and  I 
could  have  brought  many)  what  sort  of  an 
opinion  would  you  have  had  of  me }  what 
sort  of  an  opinion  would  my  friends  have  had 
of  me?  what  sort  of  an  opinion  woidd  my 
country  have  entertained?     Gentlemen,  1 
think  you  would  have  treated  me  with  soom, 
I  mean  if  I  had  been  the  individual  who  had 
brought  forward  that  prosecution,    I  don't 
mean  as  the  counsel,  because  we  are  all  to  do 
our  duty  when  we  are  retained ;  but  had  I 
been  the  individual  who  had  brought  forward 
the  prosecution,  would  you  not  have  said^ 
you  deserve  to  be  kicked  out  of  every  com- 
itany?  and  certainly  I  should:  fori  should 
OuWe  been  breaking  every  tie  between  tnan 
^ndman;  I  should  have  been  betraying  the 
dcariWt  rights^  the  honest  confidence  which 


I  hope  all  Englishmen  feel  one  to  another, 
and  I  should  have  been  cutting  the  cords  oC; 
human  society. 

Now,  suppose  a  man  is  of  opnioB  (as  I 
have  my  particular  private  opimoo)  tbat  a 
reform  of  various  abuses  is  necessary^  abufts 
•will  creep  in  without  any  man  being  in  fault;. 
the  rust  of  time  will  introduce  abuses  inmoisl 
and  political  things  as  well  as  in  natural.   If 
this  be  so,  where  is  the  harm  of  Gomplaiomg. 
of  them  ?  Where  is  the  harm  of  representio^ 
them  by  writing  or  conversation  ?  Where  » 
the  mischief  &ne  to  the  country,  when  I 
point  them  out  as  matter  lo  be  remedied,  and 
when  I  take  peaceable  means  as  a  mode  oC 
remedy  ?  None;  none  that  will  warrant  tfae 
innuendos  in  this  piece  of  parchment;  thii 
piece  of  parchment  telk  us  that  revirfutioa 
means  a  subversion  of  the  government   Geon 
tlemen,  I  deny  it  flatly;  it  is  no  such  thiqg; 
for  we  have  had  a  revolution,  and  a  nsf 
glorious  revolution  it  was,  although  itcoBts 
greiat^eal  of  blood  and  a  great  deaTof  treasoie 
~-a  great  deal,  because  an^  is  always  tM 
mnch.    But  in  comparison  with  the  other  n* 
volutions  we  had  but  little.    What  was  dnt 
revolution? — ^Was  it  a  revolution  that  sub- 
verted the  constitution  of  the  country,  or 


it  a  revolution  against  those  who  wished  is 
subvert  it  ? — ^Was  it  a  revolution  in  favoot  ot 
our  liberty  and  property  ^  or  a  revolution 
hostile  to  both  ?— Why  then  to  say  that  wheo 
a  man  uses  the  term  revolution  he  must  ne- 
cessarily mean  a  subversion  of  the  go^ei^ 
ment,  it  is  a  subversion  of  language  and  « 
justice;  it  is  a  stab  and  injuiy  to  his  poKe. 

Having  admitted  that  this  man  thoHghl 
then  (and  I  am  sure  he  has  more  reason  to 
think  so  now)  and  said,  as  a  means  and  soft 
as  the  end,  that  a  reformation  cannot  be  e^ 
fected  without  a  revolution,  which  he  p^^ 
had  heard  from  some  of  these  tones  of  rac 
day,  he  is  brought  forward  to  answer  fcKT  it  is 
a  crimimd  chaxee,  and  you  will  be  required  to 
find  these  ^ts  (for  which  he  is  to  go  to  prisoo 
the  Lord  knows  how  lontL,  and  pay  a  fine  w 
the  Lord  knows  how  much)  if  you  find  bin 
guilty.  It  is  what  shall  appear  upoo  tb» 
parchment,  and  no  more,  that  is  what  yea 
will  be  called  upon  to  state,  so  tbat  this  oib 
shall  be  punished.  But  if  you  find  hm 
guilty,  you  find  that  revolution  means  a  soP 
version  of  the  government,  you  must  find  M 
euilt^  of  meaning  that,  because  the  gentleaicfi 
drawing  the  indictment  are  pleased  to  mittbtl 
^construction  upon  the  word  revolution  by  tber 
innuendo.  Gentiemen,  th^  word  retolutioa 
means  no  such  thing,  it  means  the  revolving 
of  thinffs  and  returning  to  the  point  fit« 
which  they  first  set  out.  That  was  done  sj 
the  revolution.  James  wanted  to  ruin  the 
constitution;  when  James  abdicated  u» 
throne  «nd  William  had  delivered  this  c«ud* 
try  from  slavery,  then  took  place  the  reroJ* 
tion;  then  was  the.  glorious  revohring  « 
things;  then  it  returned  to  its  origiaal staler 
and  then  it  was  that  our  benefits  wve  co^ 
plete. 
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.  Now  "^is  pftrt  of  Ih^  charge  I  ttdmit  with 
eU  my  nM,  If  you  can  take  upon  yourselves 
10  aayy  that  that  observation  is  criminal,  which 
I  am  sure  you  have  all  heard  before,  viz.  that 
force  can  only  be  rolled  by  force,  or  that 
reform  without  revolution  cannot  be  effected, 
nay,  if  you  have  not  heard  that  from  people  of 
^  sides,  it  will  seem  very  strange  to  me. 
-But  if  revolution  must  mean  a  subversion  of 
the  government  of  the  country,  and  making 
tiiat  observation  is  criminal  in  the  sense  of 
tkis  indictment,  why  then  you  determine  this, 
that  no  man  shall  dare  to  say  what  he  thinks 
ti|x>n  any  political  subject.  You  will  have 
mid  that  every  man  ought  to  look  around  him 
"when  he  speaJcs,  and  to  see  if  there  is  not  a 
^y,  or  an  mformer,  or  a  butcher's  boy  within 
di^'mz.  .  You  will  have  said  there  shall  be 
itn  «nd  to  all  that  honest  communication 
which  Englishmen  in  the  frankness  of  their 
iieaxts  hold  one  with  aaother.  But  this  it  is 
.impossible  to  prevent  at  any  time,  and  there^ 
ibre  it  would  be  wider  to  sew  up  men's  mouths 
«ik1  shot  their  ears,  and  in  short  destroy  all 
their  senses ;  for  these  prosecutions  never  dki 
<at  any  time  put  an  end  to  the  fair  declaration 
of  public  opinions.  1  am  sure  in  this  conn- 
try  they  never  did ;  for,  take  history  where 
you  please,  I  ^an  sure  you  will  always  find 
that  men  spoke  their  opinions,  and  sometimes 
more  than  their  opinions ;  and  why?  because 
the  addition  of  prosecution  was  in  theirs  ad- 
dition of  grievances.  They  thought  it  ought 
to  be  prevented  and  withstood,  and  there- 
^re  it  was  that  these  prosecutions  had  not 
tlieir  effect. 

In  what  manner  did  this  conversation 
:arise?  there  was  a  set  of  men  at  this  public- 
hoose,  some  abusing  the  administration,  and 
some  praising  it,  some  thinking  that  taxes 
wtre  good,  and  that  a  number  of  employments 
were  good,  because  they  were  employed  in 
them,  others  thinkine  that  the  reauction  of 
taxes  would  be  good,  for  so  the  witness  un- 
derstood it.  mietherthe  reduction  of  taxes 
be  possible  or  no,  is  not  now  the  subject  of 
inquiry ;  but  it  is  a  very  common  and  natural 
subject  of  conversation,  for  we  all  know  that 
we  are  taxed  from  the  h^t  upon  our  heads  to 
ihe  shoe  upon  our  feet.  If  every  thing  we 
|mt  oh  reminds  us  of  taxation,  it  is  very  na- 
tural that  we  should  talk  of  it;  it  is  very 
natural  that  we  should  look  to  see  from  what 
sort  of  a  source  this  fountain  flows ;  and  then 
H  ia  veiy  natural  that  we  should  talk  of  the 
fiiinister  who  imprints  his  taxes  upon  our  hats 
and  our  gloves,  and  our  medicines ;  in  short, 
upon  every  thing,  for  we  can  neither  be  bom, 
nor  married,  nor  buried,  without  a  tax.  In 
the  name  of  God,  is  it  possible  not  to  think  a 
Mttle  about  the  actors  m  such  a  scene?  when 
we  see  stamps  in  every  comer  of  the  street ; 
in  every  perfumer's  shop — ^in  every  stationer's 
shop— m  every  hatter*s  shop,  and  in  every 
glover's  shop,  when  each  of  them  is  sticking 
a  pi^  of  paper  into  your  gloves,  your  hosiery 
and  perfumery,  in  order  that  you  may  not  go 
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krid  inform  against  him.  If  this  is  to  go  on 
so,  what  is  the  consequence  ?  that  men  will 
complain,  that  they  will  talk  of  reformation, 
and  if  they  talk  of  reformation  they  do  right, 
and  they  4o  laudably.  We  have  a  right  to 
(romplain  of  taxes,  when  we  think  them  ex->> 
eessive,  and  we  have  a  right  to  complain  of 
persons  laying  on  those  t&TCes,  if  they  act  im- 
properly; for  they  accept  their  places,  aye^ 
and  enjoy  the  pronts  too,  upon  that  condition. 
I  dare  say,  neither  Mr.  Pitt,  nor  any  other 
persons  about  him,  care  for  themselves  two- 
pence about  these  prosecutions,  because  they 
do  not  not  gsun  any  thing  by  them ;  but  there 
are  others  that  do ;  for  instance,  this  extra 
police  officer,  employed  by  some  of  the  virtuous 
associations  that  we  have  seen  for  carrying  on 
prosecutions:  what  was  the  witness  Good- 
man's emplo2^ent  at  that  time  ?  he  was  an 
extra  police  officer ;  and  what  is  an  extra  po* 
lice  officer  ?  Why  a  gentleman  that  expects 
to  become  a  police  ofi^er,  with  a  little  of  the 
sweets  of  the  profit  beforehand — a  police  offi- 
cer in  reversion,  he  was  not  apprentice  to  the 
trade-^he  was  only  upon  liking.  He  thought 
he  had  made  a  complete  quibble  by  his  an- 
swer, and  I  defy  any  man  to  say,  he  ever  saw 
an  evidence  given  with  zealous  malignity  as 
his  evidence  was  given ;  for  the  rule  of  evi- 
dence is  this,  that  a  witness  is  to  testify  to  a 
matter  of  fact,  and  not  to  reason ;  but  he  goes 
farther  and  armies  the  case;  for  this  extra 
police  officer  &at  was,  I  suppose  the  real 

E>lice  officer  that  is, — he  tells  you,  that  Mr. 
riellat  was  going  to  a  meeting.  It  was  held 
in  a  field  of  his  at  Hackney,  it  was  to  work 
upon  the  minds  of  the  people.  Where  did 
you  hear  that  ?  Why,  from  Mr.  WillSj  the 
nair-dresser !  who  was  frightened  for  his  fa- 
mily, and  thoujght  all  the  democrats  were 
coming  to  eat  him  up  alive. 

You  see,  gentlemen,  how  zealously  be  goes 
out  of  the  question:  but  I  beg  you,  for 
your  own  sakes,  to  consider  very  seriously, 
that  if  you  suffer  your  minds  to  go  for  one 
moment  out  of  this  chaise  upon  this  in- 
dictment, if  you  find  the  ctefendant  guilty  of 
words  which  were  spoken,  but  not  presented 
on  this  parchment,  pardon  me  if  I  say, 
you  are  foresworn  men;  for  certainly  this 
only  is  the  charge  that  you  are  to  try — this 
only  is  the  charge  that  you  are  to  find  proved 
or  not  Why,  then,  how  do  the  prosecutors 
find  themselves }  Why,  they  say,  here  is  u 
man  who  tells  us,  that  a  reformation  cannot 
be  effected  without  a  revolution.  They  know, 
however,  there  is  not  much  in  that,  and  par- 
ticularly because  it  passed  a  long  while  ago, 
and  juries  do  not  like  stale  prosecutioiks  any 
more  than  they  like  stale  goods.  Then  to 
bolster  this  up,  they  take  you  to  the  Hackney 
meeting,  and  tell  you  along  story,  there  be^ 
ing  a  number  of  people  collected,  so  that  then 
the  learned  counsel  will  have  an  opportunity 
of  mentioning  Ihe  protestant  associations  in 
the  yeacr  1780,  and  the  conflagrationa  then 
produced.    Those  riots  no  man  remenibers 
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with  greater  horror  than  I  do;  but  what  did 
that  proceed  from  ?   Did  it  proceed  from  sen- 
timents of  liberty  ?  Certainly  not;  for  it  was 
for  the  suppression  of  religious  liberty ;  the 
Roman    Catholics    were    under    parchment 
chaunS)  which,  it  must  be  confessed,  bound 
them  very  tight.    When  they  were  dangerous 
to  tliis  country,  at  the  era  of  the  revolution, 
acts  of  parliament  were  made  to  restrain  them, 
so  as  that  it  should  not  be  in  their  power,  upon 
resorting  to  arms  and  violence,  to  overturn 
that  constitution,  a  great  part  of  which  con- 
sbted  in  the  protection  of  our  liberty.    Time 
passed  on,  and  the  Roman  Catholics  dwindled 
in  number,  till  they  were  reduced  to  a  very 
small  and  not  a  dangerous  body.    They  be- 
came attached  to  that  constitution  from  which 
they  derived  advantages,  and  therefore  the 
generosity  and  the  justice  of  the  country  said, 
let  them  be  relieved.     But  what  said  those 
protestant  associations  ?  they  said,  this  is  ini- 
mical to  our  religious  liberty,  because  our  re- 
ligious liberty  is  the  protestant  religion.  Now 
this  is  exactly  what  the  Roman  Catholics  said 
ja,  hundred  years  before,  and  exactly  that  for 
which  the  protestants  were  burnt  m  Smith- 
field.    Then,  I  say,  those  protestant  associa- 
tions were  not  for  liberty  but  for  fanaticism 
and   despotism.     They    were    mischievous 
things,  and  I  wish,  their  examples  had  not 
been  lately  followed.    But  so  far  was  this 
meeting  at  Hackney  from  bearing  any  such 
character,  that  it  was  constructed  upon  a 
different,  and  I  will  tell  you  what  model,  not 
of  tyranny — not  of  fanaticism — not  of  fire 
and  sword,  but  to  restore  those  benefits  which, 
I  say,  we  have  lost  since  the  revolution.    If 
every  such  attempt  is  to  be  prevented,  if  we 
are  to  go  on  and  have  this  glorious  fabric 
fniierea  away,  we  shall  at  last  become  as 
despicable  a  nation  as  any  now  in  Europe. 

gentlemen,  for  this  purpose  a  number  of 
men  did  undoubtedly  think  it  necessary  for 
them  to  do  in  their  own  defence  what  many 
x>thers  have  been  ready  to  think  it  necessary 
for  them  to  do  in  the  same  situation.  They 
thought  it  necessarv  to  absociate,  and  they 
dissociated,  upon  what  model  ?  why  exactly 
.  upon  the  model  of  the  right  honourable  Wil- 
liam Pitt,  that  immaculate  prime  minister 
who  now  loads  us  with  taxes,  tlie  present 
prime  minister,  but  not  the  minister  of  that 
day.  These  were  the  virtues  of  him  who  was 
not  minister,  but  of  the  extra  officer,  who  was 
upon  liking.  Says  he,  we  must  associate  and 
.  have  a  reform  in  parliament ;  for  if  there  is 
not  one,  how  are  ministers  to  be  honest  ?  He 
comes  into  the  House  of  Commons,  and  he 
finds  there  men,  very  honest  men,  and  those 
men  associate  with  him  in  the  same  cause. 
Says  he,  restore  the  constitution  of  the  coun- 
try, or  you  will  never  have  a  virtuous  execu- 
tive government ;  restore  your  constitution, 
or  you  will  never  be  a  virtuous  legislative 
government;  but  how  restore  it?  against 
9>owcr,  against  property,  against  placemen  of 
ill  igSfiilff^otxsp  fi:om  the  auditor  of  the  ex- 


chequer down  to  the  lowest  officer  of  excise. 
Do  not  these  people  spread  themselves  over 
the  island }  Are  not  the  ramifications  of  their 
influence  perceived  in  every  town  and  village? 
They  have  the  strength — the  weapons— the 
arms — the  force.    How  will  you  meet  them 
but  in  thi-i  way  ?    union  is  a  strong  thing — ^let 
us  make  a  bond  of  union  among  ourselves  for 
the  liberty  of  the  subject,  as  they  have  for 
themselves  in  their  places  and  pensions,  and 
let  us  endeavour  by  that  means  to  obtain  a 
redress  of  our  grievances.    That  was  exacdy 
the  model  of  the  association  which  took  place 
some  time  in  178ct  or  178;^  immediately  after 
the  example  of  those  fires  which  have  been 
alluded  to,  and  it  was  carried  on  with  the 
present  prime  minister  at  its  head.    Then  is 
It  so  criminal  a  thing  to  associate  ?     Is  it  lo 
criminal  to  look  after  a  reformation  which 
could,  they  thought,  be  effected  without  a  re- 
volution, but  which  has  not  yet  been  effected 
any  way.    Upon  this  model  others  thou^ 
they  might  associate,  and  as  no  skirmish  or 
bloodshed,  or  no  violence  had  ensued  from 
this  former  association,  so  they  thought  tbey 
also  might  find  some  men  honest  enough  k 
the  House  of  Commons  or  elsewhere  who 
would  represent  their  grievances  to  the  leg^ 
lature,  to  tlie  sovereign,  and  to  the  aristo- 
cracy ;  so  that  we  should  have  the  benefit  of 
that  reform.     That  is    what  these  persons 
thought — Uiat  is  what  Mr.  Briellat  thought  I 
will  tell  you  what  was  his  conduct,  how  Mr. 
Briellat  came  to  be  mixed  with  it  at  all ;  for 
this  meeting  having  been  introduced  here  in 
order  to  bolster  up  the  other  parts  of  tbe 
charge,  I  am  forced  to  explain   why  these 
persons  met.    Gentlemen,  there  are,  as  vc 
all  know,  a  monstrous  number  of  committer 
of  those  bodies  who  call  themselves  assods- 
tions  against  republicans  and  levellers,  bat 
they  would  give  themselves  a  far  better  name 
b}[   calling    themselves  associations    for  re- 
ceiving informations,  anonymous  letters,  and 
carrying  on  prosecutions.    These  gentlemen 
have  160  committees  in  different  parts  of  thb 
capital.    I  don't  say,  that  no  nonest  man 
joined  them ;  one  honest  man  did  ioin  them 
and  soon  lefl  them,  for  very  good  reasons, 
and  he  has  published  those  reasons  to  the 
world,   which   are   well    worth    any   man*s 
reading. 

Gentlemen,  there  is  not  a  word  spoken  bj 
any  of  you  in  a  butcher's  shop,  or  any  other, 
but  it  may  be  carried  to  the  office  of  these 
gentlemen,  exactly  as  at  Venice,  where  you 
may  throw  a  piece  of  paper  into  the  mouth 
of  a  hon  (ana  by-the-by  the  comparison  is 
not  a  bad  one)  when  immediately  prosecutions 
are  awarded.  I  know  these  gentlemen  take 
great  merit  to  themselves  for  their  conduct  in 
these  instances.  Many  of  these  association 
have  not  misconducted  themselves  at  alL 
I  know  individuals  belonging  to  them  who  an 
honest  men,  and  1  wish  all  hone.*«t  men  bU 
gone  among  them,  to  have  prevented  the 
mischief  they  have  caused.    But  gentieme*| 
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t^iiat  is  the  consequence  ?  that  any  malicious 
enemy  I  may  have  may  take  advantage  of 
an^  loose  word  I  may  speak  in  a  moment  of 
pain — in  a  moment  of  joy — in  a  moment  of 
aadness,  and  that  he  may  carry  his  informa- 
tion to  the  lion's  mouth  at  the  committee  of 
his  parish,  it  shall  go  to  the  central  commit- 
tee, and  from  thence  to  the  solicitor  to  the 
treasury,  or  the  attorney-general.     Where- 
abouts are  we  when  thus  we  are  put  into  the 
hands  of  any  man  in  this  way,  into  the  hands 
of  the  lowest  class  of  the  people,  of  butcher's 
boys,  and  police  officers, — to  accuse  us  on 
any  day  ana  at  any  distance  of  time  that  they 
please.    Is  this  right  ?  is  this  good  ?  are  we 
safe }  I  don'l  know  whether  we  are  or  not.    I 
<lon't  determine  these  questions.    But  it  is  a 
good  reason  for  us  to  examine  into  such  prose- 
cutions and  to  scout  them  as  they  deserve,  if 
they  are  instituted  from  private  motives.    1 
vriU  tell  vou  the  whole  as  it  passed.    Mr. 
Brieliat  found  these  persons,  associated  for 
liberty,  were  desirous  of  forming  some  kind  of 
system  by  which  their  cries  might  be  heard, 
as  well  as  those  who  were  afraici  of  republi- 
cans and  levellers,  so  that  they  might  not 
bear  any  more  of  St.  Ives,  St  Mawe's,  or  Old 
Sarum,  or  any  such  rubbish.     Gentlemen, 
this  reforming  of  boroughs  is  not  the  busi- 
*ncs9iof  yesterdav.    All  of  us  have  thought 
it,  roost  of  us,  X  hope,  have  said  it  was  neces- 
sary :    £vcry  one  of  us  has  a  right  to  asso- 
ciate for  the  enforcement  of  it.    However, 
there  isaereat  reason  to  suppose  that  the 
object  of  tnese  prosecutions  go  more  to  this 
than  to  that  moonshine  charge   of  sedition, 
'which,  employed  as  it  now  is,  no  man  under- 
stands, for  sedition  is  in  every  roan's  roouth, 
but  in  no  man's  book.    Every  man  interprets 
it  according  to  his  own  sense,  according  to  his 
own  passions,  and  his  own  interest :  the  people 
wishmg  a  reform,  knew  so  well  that  this  was 
the  fact  with  a  great  many  of  their  acquaint- 
ance ;  they  knew  so  well  the  prejudices  that 
'  had  gone  out,  that  they  went  to  two  magis- 
tmtes  and  said,  we  mean  to  have  such  a  meet- 
mg ;  there  are  some  hundreds  of  us,  we  can 
find  no  room  to  meet  in ;  let  us,  for  God's 
sake,  have  the  pleasure  of  vourcompany,  to  see 
that  we  do  nothing  and^  wish  nothing  con- 
trary to  the  established  government.    Two 
magistrates  accordingly,  as  I  am  informed, 
attended,  and  the  meeting  broke  up  with  per- 
fect quiet  and  decency.    Why  then  we  are 
told  tnatthis  was  Mr.  Briellat's  field  ?  he  let 
the  iustices  come  into  the  field :  and  why  did 
he  let  them  come  into  the  field  ?  he  had  as 
good  a  right  to  shut  them  out  as  any  body 
else,  unless  they  caroe  in  a  certain  form; 
.however,  they  came,  and  the  meeting  broke 
tw  in  peace.    They  accomplished  their  object. 
What  their  object  was  I  don't  know  pre- 
^sely ;  but  it  was  an  object  favourable  to  re- 
form.   Mr.  Briellat  then  got  upon  the  table, 
and  said  something  which  the  witness  could 
not  hear ;  there  are  persons  here,  I  dare  say, 
^ho  were  present  and  heard  what  he  said. 
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It  was  this ;  says  he,  **  Gentlemen,  we  are 
reproached  with  being  men  enemies  to  peace, 
let  us  show  our  adversaries  they  alone  are  of 
that  description  ;  we  seek  liberty,  but  liberty 
is  a  peaceful  thing  and  not  a  destructive  one. 
Then  don't  let  your  passions  break  out,  do 
not  applaud,  nor  be  clamorous,  express  nei- 
ther aoprobation  or  disapprobation,  but  let 
every  tning  be  quiet,  and  wnen  we  have  done 
depart  to  your  own  'homes  peaceably."  To 
get  upon  the  table,  is  that  a  wicked  thine !  or 
was  it  a  wicked  thing  to  tell  people,  as  there 
were  a  great  many  of  them,  not  to  make  a 
noised  I  am  informed,  it  is  incredible  the 
peace,  the  silence,  and  the  quiet  with  which 
this  meeting  was  carried  on.  Well,  Mr.  Briel- 
lat was  the  cause  of  this;  he  did  not  give 
them  a  quantitv  of  beer,  rich  man  as  he  is. 
When  they  had  done  their  business,  they  ^1 
depart  to  their  homes  and  so  does  he;  but 
what  happens  ?^Mr.  Briellat,  at  the  moment 
that  he  showed  this  desire  of  a  reform  in  par- 
liament and  of  effecting  it,  this  peaceable 
mode  of  obtainins  a  remedy  (not  by  fire  and 
sword,  as  he  has  been  represented),  is  seized 
by  a  warrant,  on  retummg  from  this  meet- 
ing. Th^  thought  they  had  caught  him  on 
the  hip,  for  they  had  found  Mr.  Goodman, 
the  extra  police  officer,  who  in  January  last 
had  heard  these  words,  had  bottled  them  up 
to  this  time,  and  now  brought  them  out  as 
brisk  as  any  chamnagne  for  the  occasion. 
But,  gentlemen,  is  t[bis  the  manner  in  which 
the  prosecutions  of  a  great  and  magnanimous 
nation  are  to  be  conducted  ?  Surely,  surely, 
we  are  come  to  a  sad  pass,  cast  low  indeed, 
when  we  are  brought  to  this  situation.  And 
low  indeed  must  that  administration  bo 
brought,  which  resorts  to  such  expedients ;  for 
this  1  will  say,  that  all  the  experience  of  this, 
and  all  the  countries  that  I  have  ever  seen  or 
heard  of,  will  prove  that  the  administration 
which  cannot  subsist  without  prosecution  is 
in  a  gallooping  consumption.  I  am  sure,  it 
is  a  sort  of  thins  which  every  honest  mind 
must  be  disposed  to  resist. 

Gentlemen,  you  see  that  this  man  was  com- 
mitted upon  tlie  evidence  given  to  the  magis- 
trate by  Goodman,  and  upon  the  evidence  of 
this  butcher*s  boy.  I  tell  vou  that  no  part  of 
the  first  charge  is  upon  tnis  indictment,  but 
that  reformation  could  not  be  effected  without 
a  revolution.  Now,  if  you  go  out  of  the 
charge,  and  venture  to  condemn,  upon  any 
other  words  these  persons  can  swear  to  than 
such  as  are  upon  this  parchment  (this  only 
being  what  you  are  to  determine  the  guilt 
upon),  if  you  go  out  of  it,  you  are  doing  con- 
trary to  your  dutv.  I  say  then,  all  that  has 
been  proved,  with  respect  to  this  first  charge 
\  is,  tbiait  the  defendant  said,  a  reformation 
'  could  not  be  effected  without  a  revolution, 
I  excepting  the  mixture  that  has  been  made  of 
what  passed  in  the  field. 

Mr.  Chairman.  It  does  not  appear  to  me  that 
any  evidence  has  been  given  as  to  what  passed 
in  the  field. 
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Mf .  Veughan,  Certainty  not,  Sir.  Genile- 
men,  having  done  then  with  this  part  «f  the 
indictment^  I  proceed  to  the  remaining  part. 
And  there  I  own  I  see  that  which  wouM  ^ive 
fne  infinite  pain  if  I  did  not  know  that  I  nad 
evidence  to  resist  it  of  in6nitely  greater  credit 
than  what  is  produced ;  for  how  many  per« 
sons  were  present  at  this  time? — Five  per- 
sons. How  many  are  brought  in  support  of 
the  chaise  ? — Only  one.  W^odbridce,  a  but- 
cher's boy,  and  that  is  all.  He  heard 
something  which  was  read  out  of  a  book 
ivhich  he  goes  and  reports  at.home^  from 
whence  he  accompanies  Goodman;  but  he 
^ees  not  say  a  word  to  him  about  it  till  he 
gets  to  the  magistrates..  Gentlemen,  I  have 
not  the  evidence  to  prove  it,  or  I  could  show 
you  that  it  was  founded  in  mere  malice.  But 
I  have  negative  evidence.  I  ihave  this  kind 
of  reproach  to  make  to  the  prosecutors ;  why 
did  you  not  call  the  other  persons  that  were 
present?  there  were  other  persons  present; 
but  you  donH  bring  forward  suiy  one  of  them. 
All  that  you  bring  forward  is  the  butcher's 
t!K)Vy  although  five  persons  were  present. 
WKen  was  this?  Last  October — they  were 
l&ot  dead — they  had  not  bottled  their  infor- 
mation from  December  to  the  present  time. 
Gentlemen,  were  I  not  to  call  tnem,  which  I 
will  do,  it  is  enough  for  you  to  conclude,  that 
tlieir  evidence  is  kept  back,  because  this 
charge  could  not  be  otherwise  supported. 

Gentlemen,  you  have  before  you  a  junior 
^unsel,  when  opposed  to  gentlemen  who 
have  had  the  experience  of  twenty  years,  who 
know  how  to  coax  a  jury,  and  who  know  how 
to  keep  down  an  evidence,  and  no  man  feels 
so  distressed  as  I  do  when  I  have  persons  of 
that  description  to  cope  with.  But,  gentle- 
men^ I  will  set  my  foot  upon  a  rock — the  au- 
thorities of  the  law.  For  this  purpose  I  Imve 
brought  a  book  which  all  of  vou  have  heard 
of,  and  many  of  you  have  reacT,  and  I  selected 
it  for  that  reason.  It  is  said  by  Mr.  Justice 
Blackstone,  upon  the  subject  of  evidence,  as 
follows :  ''  The  one  general  rule  that  runs 
through  all  the  doctrine  of  trials  is  this,  that 
the  best  evidence  which  the  nature  of  the 
case  will  admit  of,  shall  always  be  required, 
if  possible  to  be  had."  Was  it  not  possible 
to  be  had  ?  It  was — these  people  live  in  Shore- 
ditch — ^they  are  tradespeople  in  Shorcditch. 
Woodbridge  tells  you,  he  knew  their  places 
ofreMdence,  why  not  inquire  of  him? — why, 
because  the  others  say  the  butcher's  boy 
does  not  speak  truth ;  they  say,  he  has  been 
fuilly  of  an  infamous  falsehood.  Then,  I 
say,  they  have  not  brought  forward  the  best 
evidence,  because  the  better  evidence  waft 
many  persons,  and  not  one  single  person :  if 
there  is  any  better  evidence  that  might  have 
been  produced,  the  very  not  producing  \X  is  a 
presumption  that  it  would  detect  some  fidae* 
hood  which  is  concealed.  Now  then,  gen- 
Hemen,  though  five  persons  were  present, 
they  came  down  here  with  only  one  witness 
to  justify  the  last  part  of  the  charge,  whidi  I 


deny ;  I  admit  the  f<Miner ;  I  say,  the  former 
is  not  criminal.  There  are  cases  vi^ere  the 
evidence  of  one  witness  ought  to  be  vahd  \m 
the  minds  of  a  jury ;  in  the  case  of  murder, 
fcff'  instance,  where  only  one  person  is  present, 
certainly  the  evidence  of  that  person  must 
be  received ;  for  such  a  crime  as  that  must 
be  punished,  and  the  only  way  to  punish  it 
4s  by  bringing  evidence,  and  the  only  cvi- 
dence  is  one,  and  therefore  that  only  evidence 
is  ^ood,  credible  evidence ;  but  if  there  are 
several  persons  present,  that  is  not  the  case. 
You  have  not  my  word  only,  who  have  boI 
been  twenty  months  at  the  bar,  when  my 
learned  friend  has  been  above  twenty  years, 
but  you  have  the  words  of  Mr.  Justice  Black- 
stone  ;  he  says,  "  One  witness  (if  credible) 
is  sufficient  evidence  to  a  jury  of  any  stifle 
fa<;t,  though  certainly  the  concurrence  of  two 
or  more  corroborates  the  proof."  Then,  why 
not  bring  more?  because  they  knew  they 
could  not  succeed  upon  it  if  they  did.  » ^  Ye^ 
our  law  considers  that  there  are  man^  trans- 
actions to  which  only  one  person  is  privy.''— 
There  are  many  cases  to  which  only  one  per- 
son Can  be  priv}',  and  therefore  you  must  be 
satisfied  with  tluit  one.  **  And  the  law  docs 
not  always"  (always  in  italics)  ^  demand  the 
testimony  of  two,  as  the  civil  law  universally 
requires."  This  is  Mr.  Justice  Blackslone^ 
account  of  the  nature  of  evidence.  He  will 
not  be  suspected  of  sedition ;  for  he  was  not 
An  ardent  friend  to  liberty.  He  was  only  a 
fartial  friend  to  liberty.  It  is  for  you  to  ooa- 
sider  whether  there  is  not  the  strongest  pre- 
sumption against  tliis  witness;  I  will  bring 
•toyou f)er8ons,  not  butcher'sboys,  not  pofiee 
officers,  or  any  persons  wishmg  to  recommea^ 
themselves  to  favour,  but  two  respectable  per- 
sons, men  who  value  their  reputation  as  much 
as  any  of.  you — men  in  the  same  sttoatioB 
of  life  with  the  defendants— men  in  the  same 
situation  of  life  with  yourselves.  Now,  if  we 
produce  such  men  to  the  latter  part  of  the 
cbar^,  we  shall  put  aA  end  to  the  whole  of 
it ;  for,  will  you  take  upon  yourselTeS|  upon 
your  oaths,  to  say  this  man  is  guilty,  for  sif- 
ing,  that  reformation  could  not  be  effected 
without  a  revolution?  I  trust  you  will  receive 
directions  firom  the  bench  desiring  you  not  so 
to  do.  Will  you  say,  tint  the  same  idea  h«s 
not  entered  into  your  own  thoughts  ?— if  so, 
will  you  consider  it  as  criminal  ?  Gentlemen, 
I  think  you  will  not  so  say,  I  tliink  you  will 
not  be  directed  so  from  the  Court  You  will 
listen  to  what  the  Court  shall  observe  with 
all  respect;  but  I  will  remind  you  of  the 
saying  of  one  of  the  sincerest  friends  to  the 
oonstitution,  as  then  established,  whether  in 
its  regal  part  or  in  its  popular  one.  He  says, 
^  That  Decantatum,  in  our  books,  ad  ques- 
tioncm  facti  non  respondent  judiees,  ad  qnes* 
tion^m  legis  non  respondent  juratores,  lite- 
rally taken  is  true."^    Gentlemen,  you  are 

*  See  Bushell's  Case  in  this  CoJkctiai, 
Vol.  VI.  p,  lOid. 
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all  tradesmen,  but  I  am  sure  most  tradesmen 
know  something  of  Latin. 

Foreman  of  the  Jury.  We  shall  thank  you 
to  English  it  for  us,  if  you  please. 

Mr.  Vaughan,  I  was  just  going  to  translate 
h  to  you.  "  That  Decantatum,  that  is  the 
maxim,  in  our  books,  to  the  question  of  fact 
the  judges  d6n't  answer,  to  the  question  of 
law  that  jurymen  do  not  answer,  literally  taken 
b  inie;"  that  is  the  translation ;  "  for,  if  it  be 
demanded  what  is  the  fact,  the  judee  cannot 
answer  it;  if  it  be  asked,  what  is  the  law  of 
the  case,  the  jury  cannot  answer  it/*  This  is 
tlie  opinion  of  Mr.  Justice  Vaughan,  in  the 
famous  case  of  Bushell.  Then  he  goes  on  to 
say,  <<  a  man  cannot  see  by  anoUier's  eye, 
nor  hear  by  another's  ear,  no  more  can  a  man 
conclude  or  infer  tlie  thing  to  be  resolved  by 
another's  understanding  or  reasoning,  and 

though  the  verdict" [Here  is  the  material 

part,  the  distinction  between  the  judge  and 
the  Jury,  a  distinction  that  juries  ought  never 
to  forget  at  any  rate] — *'  and  though  the  ver- 
dict be  right  that  they  give,  yet  tney  being 
not  a.s9ured  it  is  so  Irom  their  own  under- 
standing, are  forsworn,  at  least  in  foro  con- 
scUntiaf"  *  in  the  tribunal  of  conscience. 
This  bem^  the  case,  I  trust  you  will  do  your 
duty,  which  is  a  much  more  interesting  duty 
than  mine.  Most  of  you  seem  to  be  men  of 
respon^ble  characters  in  life;  you  will  at- 
tend to  the  observations  of  the  learned  judges 
on  the  bench,  who  will  make  many  excellent 
observations  to  you  no  doubt ;  but  you  wili 
remember  they  are  not  to  be  the  rules  of  your 
verdict ;  that  m  matters  of  law  tbey  are  deci- 
aive,  but  you  are  the  only  persons  to  consider 
and  to  determine  matters  of  fact.  If  you  are 
prepared  to  determine  that  every  man  who 
says  a  reformatkin  cannot  be  effected  without 
a  revolution  must  go  to  prison,  after  the  man- 
ner of  imprisonments  of  this  day,  you  are  not 
the  men  that  I  believe  you  to  be.  If  vou  can 
take  upon  yourselves  to  say,  that  all  tKe  mat* 
ters  in  this  reoord  (and  you  must  not  travel 
out  of  it)  were  ever  spoken  by  the  defendant, 
if  you  can  say  so  likewise,  you  are  not  the 
men  I  take  you  to  be.  On  the  other  hand,  if 
you  think  the  honest  character  of  an  English- 
man is  still  to  be  preserved;  if  you  think  that 
a  freedom  of  speech  and  a  freedom  of  com- 
munication is  still  to  go  forward  between 
Englishmen,. remember  that  words,  if  even 
sworn  to^  are  a  sort  of  things  very  indetermi- 
nate, easily  misconceived,  and  misrepresented, 
far  words  are  no  more  than  wind :  the  recol- 
lections of  men  frequently  vary  it,  and  the 
imaginations  of  men  vary  it  likewise.  If  this 
is  your  opinion,  you-  will  find  the  defendant 
not  guiltyv  But  if  those  prejudices  which 
have  been  endeavoured  to  be  instilled  into 
your  minds  by  a  knot  of  men  terrible  to  this 
ccnintry  and  to  its  justice,  are  to  sive  way 
(which  I  cannot  ■  beheve  you  will  stmer  them 
to  do)  to  that  which  is  the  main  object  of 

•See  in  this  Collection,  Vol.  VI.  p.  101«. 


vcur  oaths,  you  have  made  trial  by  Jury  a  vmgf 
bad  thing  indeed,  and  the  jurors  of  the  ceun4 
try  are  become  (as  St  Matthew  sud  of  ano- 
ther  description  of  men)  <*  like  unto  whited 
sepulchres,  which  indeed  appear  beautifiil 
outward,  but  are  within  full  of  dead  men'» 
bones.'' 

Evidence  for  the  Defendant. 

Benjamin  Davis  sworn. — Examined   by   Mr-v 

Gurnej^, 

You  are  a  cheesemonger  in  Shoredttch  f-^ 
Yes. 

Do  you  recollect  Mr.  Briellat  coming  to 
your  house  op  the  evening  of  the  1,7  th  ofOc- 
tober  last? — ^Veiy  well. 

At  what  time  did  he  come  ? — I  believe  it 
was  between  seven  and  eight  in  tlie  evening. 

What  evening  in  the  week  was  itP-^Thurs^ 
day  evening. 

Who  was  in  your  shop  when  Mr.  BrieUat 
came  in  ? — Mr.  Fortescue,  a  wheelright,  and 
two  other  men. 

Do  you  recollect  their  names?'— Yes,  one 
was  Horam,  and  I  do  not  recollect  the  name 
of  the  other. 

Those  were  the  persons  present,  besides  tbm 
witness  Woodbridge  ?--Yes. 

When  Mr.  Briellat  came  in,  we  have  heaid 
you  had  some  little  conversfition  about  the 
news,  did  you  see  Mr.  Briellat  produce  ao^r 
book  ? — He  did. 

What  did  he  read? — I  think  it  was  a  pro- 
phecy, taken  out  of  the  11th  chapter  of  Ra-* 
velations.  and  the  13tb  and  14th  verses^  coii<- 
ceming  the  second  woe. 

Can  vou  recollect  what  were  the  words  that 
he  read? — ^The  words,  I  think,  were  about 
the  earth  quaking,  and  a  tenth  part  of  the 
citv  fiilling. 

Was  there  any  thine  in  that  book  respect- 
ing kings? — Not  that  I  recollect 

Did  you  attend  to  what  Mr.  Briellat  read  ? 
— ^Yes;  I  was  close  to  him. 

Did  yon  hear  every  thing  he  said  f — I  did. 

Now,  to  the  best  of  your  recollection,  did 
he  say  any  thing  whatever,  in  the  readinjg.of 
XhiX  book,  respecting  the  abolition  of  kmgs* 
from  the  face  of  the  earth  ? — ^No  such  thing. 

That  you  positively  swear? — Yes, 

Did  he  say  anv  such  words,  not  reading 
them  in  the  book? — ^No,  he  did  not 

Did  any  conversation  pas»  after  Mr.  Briel- 
lat had  concluded  the  reading  out  of  that 
book?— None  at  all,  not  a  wora. 

Then  I  need  scarcely  ask  you,  if  there  was 
any  conversation,  afler  that,  respecting  kings  ? 
— ^No. 

Nor  a  wish  that  there  were  no  kings  at  all  ? 
—No. 

If  he  liad  uttered  such  words  must  you  not 
have  heard  them  ? — Yes. 

Or  any  words  respecting  the  landing  of  the 
French  ? — ^Not  a  word. 

Or,  did  he  express  a  wish  ^at  100,000 
French  would  land  to  fight  agaiftst  the  go- 
vernment party  ?— No, 
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Can  Yod  take  upon  yourself  to  swear  that 
DO  sucn  words  were  uttered  bv  Mr.  BrieUat 
upon  that  occasion  ?--No  such  thing. 

Which  went  out  uf  the  shop  first,  Mr.  Briel- 
lat  or  the  boy  P — ^The  boy,  one  of  his  fellow- 
servants  called  him. 

At  what  period  of  the  conversation,  or  of 
the  .reading,  did  he  go  out? — While  he  was 
reading  the  book  one  of  his  fellow-servants 
came  and  told  him  the  supper  was  ready,  or 
aomethine  of  that  sort,  and  he  went  away ; 
Mr.  Brielmt  went  away  with  Mr.  Fortescue. 

Cross-examined  by  Mr.  Silvester, 

The  boy,  Woodbridge,  was  there  ? — ^Yes. 

And  there  was  no  conversation  of  any  sort } 
—Yes. 

What  was  it  about  ? — ^He  had  a  little  book 
that  he  said  he  was  going  to  read,  and  he 
seldom  begins  a  book  without  reading  it 
through. 

Brtellat  read  about  the  earthquake,  and 
then  not  a  word  more  was  said,  but  Fortescue 
and  he  walked  out  ? — I  suppose  he  read  on  for 
a  quarter  of  an  hour  or  twenty  minutes. 

Did  he  put  the  book  in  his  pocket? — I  don't 
know. 

He  did  not  say  a  word  about  the  duke  of 
York?— No. 

There  was  no  conversation  at  all  hut  merely 
talking  about  this  book  and  reading  this  book, 
and  that  was  all  that  passed? — No,  when 
Briellat  first  came  in,  before  he  began  read- 
ing, there  were  some  words  passed ;  he  came 
in  and  said,  how  do  you  do,  gentlemen  all  ? 
I  believe  that  was  the  words,  as  nigh  as  I  can 
recollect. 

'  You  won't  be  positive  ? — No ;  I  said,  how 
do  vou  do,  Mr.  Briellat?  I  hope  you  are  very 
W€&.  He  said,  he  had  been  towards  the  city ; 
and  I  asked  him,  what  news  ?  and  he  said, 
nothing  particular;  but  1  am  almost  tired. 
Oyes,  there  is  news  too,  says  he,  they  say 
the  queen  of  France  has  been  tried  and  cast, 
and  they  had  sent  to  the  emperor  of  Germany 
ooncemm^  it,  that  if  he  would  draw  his  troops 
irom  the  frontiers,  they  would  save  the  queen, 
and  would  give  him  fourteen  days  to  con- 
sider of  it ;  and  he  said,  that  the  French  army 
and  the  Spanish  army  had  had  a  battle,  and 
the  Frencn  had  got  the  better ;  and,  says  he, 
I  have  got  a  book  that  was  lent  me,  concem- 
ios  the  times  now  in  France,  a  prophecy,  I 
beucve  he  called  it,  and  then  he  read  it. 

He  did  not  say  any  thing  about  the  duke  of 
York's  army  being  taken? — ^No. 

Recollect  yourself  ?— Oh !  I  recollect  per- 
fectly. 

Nothing  about  the  duke  of  York  having 
like  to  have  been  taken  ? — ^No. 

.  It  was  a  book  written  by  an  anonymous 
writer? — I  do  not  know. 

Did  he  not  say  so  ? — No. 

Nor  any  thmtr  about  the  French  attempting 
to  land  here  ?— -No. 

But  all  at  once  he  pulled  out  the  book  ?— 
No :  I  saki  let  us  have  the  news  first,  and  the 
book  afterwards. 


And,  after  he  had  read  the  book,  it  was  out 
in  his  pocket  without  a  sinele  observation  r — 
No.  ^ 

Not  a  single  observation  wsls  made  by  any 
body  ? — No,  not  a  word :  away  he  went  and 
said  no  more  about  it 

James  Fortescue  sworn. — Examined  by  Mr. 

Vaugkan. 

What  business  are  you? — ^A  coach  and  cart 
wheelwright 

Where  do  you  live  ? — ^In  the  Curtain-road, 
Shoreditch. 

Do  you  know  Mr.  Briellat,  the  defendant? 
—Yes. 

Did  you  see  him  any  time  in  October  last 
in  the  shop  of  Mr.  Davis,  in  Shoreditch  ?-^ 
Yes. 

Were  you  present  when  he  came  in? — ^I 
was,  in  about  five  or  perhaps  ten  minutes  be- 
fore he  came  in. 

Will  you  relate,  as  well  as  you  can  recollect, 
what  passed  durine  the  time  that  you  were 
there  witli  him  ? — Yes ;  I  was  in  Davis's  shofr 
when  Briellat  came  up  to  the  door,  with  some 
irons  upon  his  shoulder,  and  some  fish  in  hi» 
hand ;  he  came  in  at  the  door  and  says,  gen- 
tlemen, how  do  you  all  do  ?  we  made  answer, 
we  were  very  well.  What  news  have  you, 
savs  Briellat  ?  We  said,  we  have  no  news  at 
all,  you  are  likeliest  to  know  as  you  have  beat 
in  the  city ;  says  he,  I  know  of  none  in  par- 
ticular. We  said,  why,  is  there  none  at  all? 
Why,  says  he,  there  are  two  or  three  things 
flying ;  but  I  don't  know  what  it  is  particu- 
larly, for  I  have  almost  foreot,  says  he,  I  must 
recollect ;  he  recollected  a  nit :  why,  says,  he, 
I  will  tell  you,  the  first  paragraph  is,  that  ihey 
have  tried  the  queen  of  France,  and  it  is  re^ 
ported  that  she  is  cast  for  death,  and,  saya  he, 
they  say  that  they  have  sent  a  proposition  or 
something  of  the  kind  lo  the  em))eror  of  Ger- 
many, if  so  be  as  he  would  wish  to  save  her; 
the  proposition  was  sent,  and  they  demanded 
an  answer  at  such  a  time,  about  fourteen 
days,  fn>m  them ;  that  if  so  be  he  would  diaw 
his  forces  from  the  frontiers,  that  they  would 
save  she  and  make  a  good  provision  for  her 
and  her  family ;  that  was  all  very  good  we 
thought.  Why,  says  he,  the  French  and 
Spaniards  have  had  an  engagement,  and  the 
Spaniards  are  drove  from  Sie  frontiers,  I 
understand.  That  is  all  thai  I  know  about 
that. 

That  was  the  end  of  the  news  ? — It  was  the 
end  of  the  news ;  he  said,  he  had  ^t  an  M 
prophecy,  or  somethine  of  that  kmd,'  in  a 
pamphlet  which  he  haa  seen  somewhere  and 
tM>rrowed,  that  related  to  the  present  state  of 
afiairs  in  France ;  when  the  news  was  over 
he  pulled  it  out  of  his  pocket  and  opened  it, 
and  began  about  the  middle  of  it ;  the  begin- 
ning of  it  was  in  1747 ;  I  took  particular  no- 
tice of  the  year,  because  it  was  tne  year  I  was 
bom  in. 

Do  you  mean  to  say,  that  was  the  begin- 
ning of  the  pampl40t?->-No;  tha  b^;iDBmg 
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where  My,  Briellat  beean  reading,  there  was  a 
date  of  1747,  and  this  history  or  this  prophecy 
was  taken  out  of  the  Reve&tions,  John  the 
divine's  prophecy,  and  it  went  on  concerning 
the  revolution  in  France,  as  it  signified  this 
prophecy  prophesied  much  like  tne  troubles 
in  France  at  tnis  present  time,  and  it  was  sup- 
]K>8ed  by  the  prophecy  that  this  French  nap- 
tion  was  the  place  where  these  troubles 
should  begin. 

What  part  of  the  Revelations  was  it  that 
the  prophecy  supposed  to  have  that  mean- 
ing?— ^Thc  1 1th  chapter,  I  think ;  there  was 
to  oe  a  very  great  woe  and  a  very  great  earth- 
ouake,'  and  the  tenth  part  of  the  city  was  to 

Was  this  explained  to  relate  entirely  to  the 
afi&irs  of  France  ? — Yes ;  it  was  supposed  that 
the  nation  of  France  was  the  place  fixed  for 
these  troubles  in  that  prophecy  at  this  pre- 
sent troublesome  time. 

How  long  did  the  reading  of  this  prophecy 
last? — He  read  about  twenty  minutes  or 
better,  near  half  an  hour. 

Did  you  see  the  butcher's  boy,  Wood- 
bridge,  there  at  that  time  ? — I  cannot  say  I 
did  see  him ;  there  were  some  butcher's  lads 
at  the  door,  but  they  were  there  a  very  little 
tilne. 

After  the  reading,  what  passed  ?— Nothing 
was  said,  but  he  shut  up  his  book,  took  his 
fish  in  his  hand  and  went  away ;  I  went  with 
him  part  of  the  way;  I  staid  till  Mr.  Briellat 
went  awav;  he  wished  the  people  a  good 
night,  and  I  walked  with  him  to  the  turning 
which  goes  to  his  house,  and  I  went  up  Holy- 
well-lane. 

Did  you  hear  any  conversation  about  the 
abolition  of  kings  from  the  face  of  the  earth 
on  the  part  of  Briellat?— No. 

You  were  there  before  he  came  in,  and 
went  away  with  him  ? — ^Yes. 


He  was  an  acquaintance  of  your's,  was  he 
not  ? — Yes. 

He  lived  by  Kmgsland  ? — ^He  lived  in  Kings- 
land-road. 

You  have  been  acquainted  with  him  some 
time,  httve  not  you  ? — No ;  but  I  have  some 
reason  to  know  him. 

Upon  your  oath,  were  you  not  a  witness  in 
his  behalf  at  the  Old  Bailey  P— No. 

I  mean  a  man  who  was  tried  and  convicted 
of  a  highway  robbery  at  the  Old  Bailey,  when 
you  appeared  in  his  behalf? — ^No. 

You  remember  his  being  tried? — No;  I 
remember  hearing  talking  of  his  robbing  the 
mail. 

Do  you  remember  his  being  hanged  in  the 
year  177U? — Sellons  was  not  hanged. 

Which  of  them  was  then  ? — ^I  don't  know,  I 
suppose  it  was  his  accomplice. 

Tnen  you  have  heard  of  it?— I  heard  he 
had  turned  evidence. 

And  you  mean  to  say,  you  never  were  a 
witness  for  that  man  at  the  Old  Bailey? — 
No,  nor  any  where  else. 

You  never  were  examined  upon  that  trials 
— No  ;  I  speak  the  truth. 

You  had  no  concern  at  all  in  that  trial  ?-« 
No. 

Did  you  know  any  thing  of  this  meeting  al 
Hackney? — No,  I  know  nothing  of  it. 

Now,  as  to  this  book  that  was  read,  there 
was  nothing  in  it  about  kings  ? — ^No. 

Nor  kingly  government  ^— No. 

Nor  a  word  about  monarchy  ? — ^No. 

What  was  it  that  was  to  be  overturned,  for 
I  happen  to  know  what  book  you  are  alluding 
to  ? — I  don't  know. 

Do  you  mean  to  say,  there  was  nothing  in 
it  about  overturning  monarchy  ?— Not  a  word. 

And  this  book  was  read  and  put  in  his 
pocket,  without  a  single  observation  from  him 
or  any  body  else  ? — \  es. 


During  that  time  did  you  hear  any  thinpL   And  as  to  the  butcher's  boy,  whether  he 


about  the  French  landing  100,000  men, 
about  the  duke  of  York  ? — Nothing  at  all. 

Can  you  positively  recollect  so  as  to  be  able 
to  swear  that? — I  stand  here  before  God  and 
man,  and  I  would  not  tell  a  lie. 

Jamei  Fortescue  cross-examined  by  Mr.  iSi7- 

vester. 

You  live  in  Holywell- street? — ^No,in  the 
Curtain-  road. 

How  long  have  you  lived  there? — Near 
twenty  years. 

In  the  year  1778  you  lived  there  ? — ^Yes. 

You  have  been  a  vritness  here  before  ?-»No 
never  upon  any  thing  of  any  kind. 

In  no  court  whatever  ? — ^No,  no  more  than 
a  trifling  thing  before  a  justice. 

Do  you  mean  the  jury  should  understand 
that  you  were  never  examined  aa  a  witness  in 
a  court  of  justice  ? — No. 

NeYcr  at  the  Old  Bailey  ? — ^No,  never.  I 
never  was  there  in  my  life. 

Do  you  remember  a  roan  of  the  name  of 
Edward  Sellons  ?  -Yes. 
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as  there  or  not,  you  will  not  be  positive  ^ — 
No;  as  to  Sellons,  I  was  obliged  to  summon 
him  at  Whitechapel-court. 

Do  you  mean  to  deny  that  Sellons  was 
either  a  principal  or  accomplice  in  the  robbery 
of  the  mail  in  1778  ? — I  know  nothing  about 
it  any  fiEirther  than  people  say. 

Reply. 

Mr.  Silveiter,  Gentlemen  of  the  jury,  it 
now  becomes  my  turn  to  make  a  few  obser- 
vations upon  the  defence  set  up  for  this  man 
at  your  bar.  You  have  had  a  long  declama- 
tion, of  no  less  than  an  hour  and  a  half,  in 
which  all  ranks  of  men,  from  the  highest  to 
the  lowest,  have  been  libelled ;  there  is  not 
a  man,  there  is  not  a  court  but  what  has  been 
attacked,  in  my  opinion,  in  a  very  improper 
manner.  In  the  first  place,  we  are  told  (and 
the  gentleman  avows  .it  himself),  that  his 
principles  are,  that  a  reform  is  necessary,  and 
that  the  constitution  can  be  altered  and 
ameliorated  by  a  set  of  banditti  assembling  in 
fields  round  this  metropolis. 

3  P 
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Mr.  Vuughan.  T  said  no  such  thing — that 
is  your  interpretation. 

Mr.  Silvester.  It  is  my  interpretation. 
Genilemen,  he  justifies  at  this  moment  the 
meeting  at  Brieliat's  and  says  he  had  a 
right  to  call  any  number  of  people  he  pleased 
together,  for  the  purpose  of  amending  the 
:con.stitution.  lie  says,  the  first  charge  is  not 
proved,  because,  though  it  states  that  this 
•man  has  said,  that  *<  a  reformation  could  not 
be  effected  without  a  revolution,"  he  says, 
the  meaning  of  the  word  revolution  is,  to  go 
back  to  a  former  state  Where  are  we  to 
draw  the  line  ?  Are  we  to  go  back  to  the  late 
revolution  in  this  country,  to  the  state  of  the 
savages  of  America,  or  to  the  present  state  of 
the  people  in  France,  who  are  without  either 
Jaw  or  religion ;  but  we  thank  God  we  have 
both  laws  and  religion. 

Gentlemen,  it  has  been  told  you,  that  the 
courts  of  justice  have  in  these  times  inflicted 
more  severe  punishments  than  have  ever 
been  done  since  the  revolution.  It  does  not 
become  us  practisers  at  the  bar  to  find  fault 
with  those  judgments,  which  have  been  given 
by  men  of  the  first  character,  by  men  who 
consider  well  and  judge  right  what  punish- 
ments men  deserve,  nor  is  this  or  any  other 
court  to  be  intimidated,  and  told  that  these 
punishments  are  too  severe ;  it  is  with  the 
court  to  punish  the  offender  according  to  the 
crime,  and  to  hold  him  up  as  an  example  to 
deter  others  fjrom  committing  tlie  like  of- 
fences. 

Gentlemen,  it  is  told  you,  and  made  a  kind 
pf  triumph,  that  formerly  the  system  of 
reform  was  supported  by  our  virtuous  and 
immaculate  prime  minister,  as  if  to  be  im- 
maculate and  virtuous  were  in  these  times  a 
subject  of  reproach.  But,  gentlemen,  we  are 
sow  trying  a  plain  fact,  which,  I  think,  is 
brought  home  to    your    satisfaction.      My 


stone  to  you,  who  says,  that  juries  arc  judges 
of  the  law  as  well  as  judges  of  the  tact.  So 
they  are,  and  yuu  are  the  persons  to  deter- 
mine the  fact,  having  received  your  informa- 
tion from  the  court  of  what  the  law  of  the 
case  is. 

Gentlemen,  it  is  told  you,  that  the  best 
evidence  that  the  nature  of  the  case  will 
admit  of  ought  always  to  be  produced  and  an 
author  is  quoted  for  it.  But,  gentlemen,  it  H 
likewise,  by  the  same  author,  said,  that  one 
witness,  if  believed,  is  fully  sufficient.  So  it 
is ;  we  all  know,  that  in  many  transactions 
that  pass  one  good  credible  witness  is  sufii- 
cient.  But  it  is  said,  that  it  is  necessary,  thit 
every  witness  should  be  called.  Why  so?  if 
the  gentleman  thought  it  was  law  that  he 
was  stating  to  the  jury,  and  did  not  mean  to 
mislead  them,  why  did  he  not  call  all  the  per- 
sons who  were  present  ?  Btit  as  the  gentle^ 
man  perfectly  well  knows  that  some  persons 
might  hear  the  whole  and  others  not  tbc 
whole  of  it,  you  are  to  impute  perjury  to  that 
boy,  who  can  have  no  interest,  who  teUs  yoa 
a  plain  fact,  whose  character  they  have  net 
touched,  because  they  knew  they  could  not 
affect  it ;  he  tells  you  a  plain  natural  stoir, 
that  they  were  conversing  about  the  news, 
about  the  duke  of  York  being  taken  and  the 
army ;  and  then  he  states,  that  there  was  a 
book,  which  Briellat  had  in  his  custody,  and 
which  he  read,  wishing  that  all  kings  shodd 
be  abolished  from  the  face  of  the  carlh. 
Gentlemen,  I  don't  know  whether  it  has  hap- 
dcncd  to  you,  but  it  strikes  rae,  that  it  is  a 
book  purporting  to  be  a  discourse  upon  the 
llevelations,  in  which  the  fall  of  monarchy  is 
predicted  to  happen  in  the  year  1792,  and  as 
people  have  supposed  is  applicable  to  France. 
Gentlemen,  it  is  said,  that  we  ought  to  pro- 
duce this  book.  Is  it  so  ?  Who  has  the  book? 
Briellat  himself,  for  he  put  it  in  his  pocket; 


learned  friend  called  upon  you  to  consideji  f4ie  might  therefore  have  produced  it,  but  he 
your  wives  and  children.  I,  in  my  turn,  als^t  has  not  produced  it. 
claim  your  protection  for  your  wives  and 
children ;  the  only  way  to  protect  them  is  by 
supporting  the  constitution  and  the  govern- 
ment under  which  we  all  live  ;  for  when  this 
is  overturned  there  is  an  end  of  all  our  pro- 


pertv,  and  every  thing  becomes  anarchy  and 
conAjsion. 

Gentlemen,  it  has  been  told  you,  that  I 
personally,  having  practised  a  long  time  at  the 
bar,  am  possessed  of  some  art,  some  contriv- 
ance. I  don't  know  that  any  man  need  to  be 
ashamed  of  conducting  this  or  any  cause  to 
the  best  of  his  ability.  I  don't  know  that  it 
is  a  reproach  to  that  gentleman  for  exerting 
his  abilities  in  a  bad  cause,  which  his  certainly 
is,  neither  is  it  a  reproach  to  me  that  I  liave 
had  the  honour  of  practising  in  this  court,  and 
before  a  man  who  understands  law  as  well  as 
any  of  the  judges.  It  is  the  pride  of  my 
heart  to  attend  oefore  such  a  bench,  from 
•whence  you  will  hear  the  law  laid  down  as  it 
ou^ht  to  be  laid  down. 

The  learned  gentleman  has  quoted  Black- 


Gentlemen,  two  witnesses  are  called  to 
contradict  this  boy,  and  upon  whose  testi- 
mony you  are  to  impute  perjury  to  him.  One 
of  them  tells  you,  he  does  not  recollect  whe- 
ther the  boy  was  there,  therefore  bis  testi- 
mony is  iK)t  material.  The  first  witness  felBs 
you,  that  Briellat  seldom  read  a  book  but 
what  he  finished,  and  when  he  had  finished 
reading,  without  saying  a  single  word,  he  put 
it  in  his  pocket  and  went  av^ray.  Is  thai  pro* 
bable?  Is  it  likely  ?  He  takes  out  a  book  aod 
reads  about  the  tenth  part  of  a  city  falling  by 
an  earthquake,  and  not  a  single  observation 
follows  it,  not  even  that  it  was  wonderful  that 
in  the  year  1747  this  should  have  been  pre- 
dicted, but  not  a  single  observation  was  made 
Gentlemen,  it  is  possible  that  the  witnesses 
may  be  speaking  of  different  tiroes ;  for  the 
last  witness  does  not  recollect  whether  the 
boy  was  there  or  not,  and  yet  we  are  to  be 
told  that  we  are  a  nation  of  informers,  and 
that  we  shall  all  became  informers^  which  is 
a  disgrace  to  us. 
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Gentlemen,  the  boy,  in  my  mind,  acted 
wisely,  he  acted  prudently  in  not  talking  of 
Uiis  to  any  body,  but  going  with  an  officer  to 
a  magistrate  and  telling  the  story.  Some  of 
my  witnesses  have  been  asked  about  being 
alarmed. « Why,  gentlemen,  one  is  to  be 
alarmed  when  seditious  men  are  planting 
themselves  from  east  to  west  in  various 
parts  of  the  town.  I  say,  gentlemen,  when 
one  sees  that,  it  is  high  time  for  every  honest 
man  to  join  to  put  a  stop  to  it,  when  persons 
are  collected  together  thus  in  every  part  of  the 
town.  When  you  hear  one  man  speaking 
seditious  words  in  one  part  of  the  town,  and 
another  in  another,  you  have  reason  for  fear 
and  for  alarm ;  and  a  great  deal  of  praise  is 
due  to  those  who  stand  forward  as  your  de- 
fenders. Then  the  only  attack  is  upon  this 
boy.  whose  testimony,  in  ray  mind,  remains 
unshaken ;  but  what  do  they  say  to  the  evi- 
dence of  all  the  other  witnesses  ?  Here  is 
Goodman,  who  tells  you  that  he  is  a  publican, 
that  he  heard  a  conversation,  in  which  this  man 
stated  that  there  should  be  a  revolution,  and 
that  nothing  would  do  good  but  a  revolution. 
His  fears  are  not  alarmed  till  a  meetins;  is  to 
be  heldat  this  man's  house,  at  which  all  the 
persons  in  that  neighbourhood  are  called  toge- 
ther. Is  this  a  legal  meeting  ?  Have  we  no 
other  mode,  or  could  they  apply  to  none  of 
their  law  friends  to  know  how  they  were  to 
be  assembled  ?  Have  we  no  sheriffs  whose 
business  it  is  to  call  a  meeting  ?  Have  we  not 
two  worthy  representatives  who  might  have 
assembled  them?  But  Mr.  Briellat  is  to 
assemble,  in  the  neighbourhood  of  Spital- 
fields,  all  the  men  who  were  out  oLwork,  and 
harangue  them  upon  a  table.  I  dOTit  impute 
what  he  said  upon  the  table  but  to  show  the 
disposition  of  that  man's  mind. 

Gentlemen,  it  has  been  stated  to  you  that 
application  was  made  to  two  magistrates. 
Have  wc  any  evidence  of  that  ?  None  at  all ; 
the  fact  is  not  true,  and  it  is  not  their  inter- 
ruption now  that  will  prove  it.  They  knew 
the  fact  would  not  bear  them  out,  and  they, 
as  lawyers,  ought  to  know  that  that  is  not 
the  way  to  call  a  meeting  of  the  county,  the 
only  legal  meeting  of  the  county  is  railed  by 
the  sheriff. 

Gentlemen,  have  they  attempted  to  show 
any  animosity  in  this  man,  Goodman,  or  is  it 
any  imputation  upon  liim  that  he  is  a  con- 
stable? many  of  you,  I  dare  say,  have  served 
the  office  of  constable  with  credit  to  your- 
selves; and  whether  a  man  is  appointed  by 
the  court  leet  or  by  the  magistrates,  does  it  fof- 
k)w  tliat  he  is  to  be  a  subject  of  reproach,  that 
he  has  forgotten  every  thing  that  is  just  and 
honourable,  and  that  he  is  for  a  paltry  expec- 
tancy to  perjure  himself?  But  Joes  it  stand 
upon  his  evidence  alone  ?  No,  a  very  respect- 
able tradesman,  Mr.  Alport,  confirms  his  tcs- 
timonv  in  every  respect,  and  then  Mr.  Adams 
does  the  same ;  he  fixes  it  in  the  very  words 
of  the  indictment,  he  tells  you  that  he  said, 
no  good  would  be  done  in  this  country  till  a 


reformation  took  place,  and  tliat  could  not  be 
done  without  a  revolution. 

Now,  gentlemen,  really  I  ought  to  make  an 
apology  to  you  for  taking  up  so  much  of  your 
time  upon  so  plain  a  question,  after  the  long 
speech  you  have  heard ;  in  which  you  have 
had  ministers  attacked,  the  bar  attacked,  the 
whole  nation  attacked,  in  short  every  body, 
that  could  be  lugged  in,  has  been  attacked  ia 
this  business.  The  gentleman  has  told  you 
that  if  you  give  a  verdict  improperly  you  are 
forsworn ;  Gentlemen,  he  does  not  know  you, 
if  he  supposes  you  could  give  a  verdict  impro- 
perly ;  he  does  not  know  me,  if  he  thinks  I 
could  ask  you  so  to  do.  I  wish  nothing  but  a 
verdict  consistent  with  your  oaths,  consistent 
with  your  consciences.  1  know  you  well,  you 
are  respectable  men  in  your  situation,  and 
you  will  give  a  just  verdict ;  whatever  that 
verdict  is,  I,  for  one,  shall  be  satisfied.  The 
law  has  made  you  the  guardians  of  our  liberty, 
our  properly  and  our  lives  from  the  highest  to 
the  lowest  ;--thc  highest  cannot  do  injustice, 
nor  the  lowest  be  oppressed  with  impunity, 
and  therefore  you  are  to  disregard  every  thing 
of  that  kind,  on  the  one  side  as  well  as  on  the 
other ;  it  is  not  because  Briellat,  as  has  been 
stated  to  you,  is  a  man  of  property,  not  be- 
cause he  is  a  man  of  fortune,  or  has  had  the 
honour  to  sit  in  that  box,  that  shall  screen  him 
to  day — I  only  wish  that  persons  in  higher 
situations,  who  are  guilty  of  like  offences, 
were  also  brought  to  this  bar.  Here  you  have 
not  a  low  man,  it  is  acknowledged  that  he  is 
a  man  of  property,  that  he  is  in  a  good  situa*^ 
tion  in  life,  that  he  is  your  equal,  and  there- 
fore becomes  the  more  an  object  of  danger* 
It  is  said  this  is  an  improper  prosecution.  I 
should  be  plad  to  know  if  you  were  in  the 
situation  of  the  attorney-general,  and  a  per- 
son were  to  come  to  you,  and  lay  information 
that  a  man  had  been  speaking  seditious  words, 
for  the  purpose  of  exciting  a  disturbance  in 
this  country;  and  that  afterwards  he  was 
about  to  hold  a  meeting  at  his  house  and  in 
his  field,  whether  you  would  not  think  it  your 
duty  to  bring  forward  such  a  man  ?  He  hears 
what  theiwitnesses  have  to  say,  and  he  says  it 
ought  to  be  inquired  into ;  then  let  a  jury  of 
the  country  inquire  whether  these  facts  are 
true,  if  true  he  incurs  the  punishment  due  to 
them ;  if  thev  are  not  true  the  magistrate  has 
been  imposed  upon,  but  that  is  no  disgrace  to 
him ;  for  it  is  the  duty  of  every  man  concerned 
in  the  administration  of  justice  to  lay  facts  of 
a  heinous  nature  before  a  court  and  jury  for 
them  to  determine  whether  they  are  or  are 
not  true,  and  that  is  the  simple  question  for 
you  to  try.  I  shall  not  go  through  the  whole 
of  the  case  about  a  reform  in  parliament,  for 
it  has  nothing  to  do  with  it,  it  is  only  made 
use  of  as  an  argument  on  the  part  of  the 
counsel  for  the  defendant  to  captivate  your 
understanding,  and  if  possible  to  prejudice 
your  minds ;  you  arc  to  suppose  that  all  these 
notable  reformers  are  persons  who  are  your 
friends,  and  who  will  ease  you  of  taxes.    It 
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tnav  be  80  in  France,  which  is  now  the  most 
un&rtunate  country  in  the  world,  without 
laws,  religion  or  government,  and  yet  you  are 
told  that  taxation  is  a  burthen  which  you 
ought  not  to  bear.  Lean  only  say  you  bear  it 
in  common  with  the  rest  of  your  fellow-  citi- 
zens ;  here  the  taxes  are  proportioned  to  your 
property,  it  does  not  fall  upon  the  person,  but 
upon  the  property ;  it  was  not  so  in  France, 
and  yet  that  is  made  use  of  as  an  argument 
to  throw  a  preiudice  upon  a  prosecution  of 
this  kind.  And  then  you  are  told  that  there 
are  some  rotten  boroughs  which  ought  not  to 
be  represented  in  parliament ;  but  whether 
they  ought  or  ou^ht  not  is  not  for  us  to  dis- 
cuss in  a  court  of  justice,  nor  is  it  for  Briellat 
to  discuss  at  the  head  of  his  weavers  near 
Spitalfields.  I  say,  gentlemen,  I  ought  to 
make  an  apology  for  detaining  you  so  long. — 
.All  you  have  heard  has  been  a  declamation 
and  an  attack  upon  the  government,  and 
upon  those  who  are  administrators  of  the 
government  of  this  country,  without  giving 
an  answer  to  a  single  observation ;  the  only 
point  of  evidence  has  been  to  discredit  that 
witness,  and  instead  of  discrediting  him,  I  am 
of  opinion  he  is  confirmed, 

Gentlemen,  having  said  so  much,  I  shall 
sit  down  perfectly  satisfied  on  which  side  your 
verdict  will  be,  because  I  know  you  are  men 
of  sense,  1  know  you  are  men  of'^integrity. 

SUMMIKG  UP. 

Mr.  Mairwaring:  Gentlemen  of  the  Jury ; 
This  is  an  indictment  a^inst  the  defenclant, 
Thomas  Briellat,  charging  him  with  certain 
misdemeanors,  in  unlawfully  and  seditiously 
uttering,  publishing  and  declaring  in  a  certain 
conversation  which  he  then  ana  there  held 
concerning  the  constitution,  the  words  fol- 
lowing, that  is  to  say,  a  reformation  cannot 
be  efrectcd  without  a  revolution ;  and  then 
there  is  another  count  follows  in  this  indict- 
ment, charging  him  with  the  same,  that  we, 
meaning  the  people  of  this  realm,  have  no 
occasion  for  any  kin^ ;  and  then  there  is  a 
third  charge  in  the  indictment,  stating  him 
to  have  said,  that  there  will  iievcf  be  any 
peace  or  good  times  until  all  kings  are  abo- 
lished from  the  face  of  the  earth.  Then 
there  are  other  counts  mentioning  these 
words,  and  then  comes  a  seventh  Count,  which 
charges  the  defendant  to  have  said,  it  is  my 
wish  that  there  were  no  kings  at  all ;  and 
the  ninth  count,  charges  the  defendant  to 
have  said,  I  wish  the  French  would  land 
100,000  men  in  England  to  fight  against  all 
the  government  party. 

Gentlemen,  these  are  the  charges  laid 
against  the  defendant  as  words  spoken  by 
him  with  a  seditious  and  a  malicious  design. 

Gentlemen,  it  appears  to  me  that  upon 
this  occasion  your  auty  and  your  province 
Ke  in  a  very  narrow  compass  indeed,  that 
you  have  no  occasion  to  be  perplexed  or 
entangled  with  history  or  politics ;  if  you  will 
<^ly  impress  upon  your  minds  one  or  two 


short  principles,  in  my  opinion,  it  vrill  carry 
you  through  this  business  as  fair,  honest, 
upright  men,  dischargins  that  duty  which 
vou  owe  your  country.  Certainly  we  cannot 
but  admit  that  no  man  is  punishable  for  the 
discontent  and  dissatisfaction  of  his  own 
mind ;  men  have  a  right  to  their  own  opi- 
nions,  and  I  should  bS  sorry  to  see  a  man 
stand  at  this  or  any  other  bar  in  any  criminal 
court  of  judicature,  because  he  had  in  an  on- 
guarded  manner  delivered  sentiments  not 
strictly  legal,  or  which',  if  construed  too 
strictly,  might  be  coiLsidered  as  seditious; 
but,  gentlemen,  no  man  in  a  discontented 
state  of  mind  is  to  infuse  that  discontent  into 
the  minds  of  others,  by  which  he  disturbs 
the  pubhc  tranquillity,  and  becomes  a  veiy 
capital  offender  against  the  laws  of  his 
country;  because,  whatever  disturbs  the 
tranquillity  of  the  kingdom  is  a  general  detri- 
ment to  us  all :  therefore  it  appears  to  me 
that  the  questiun  here  for  your  consideration 
is,  whether  this  man  comes  within  that 
latter  descriptiun ;  if  he  does  not,  I  think 
you  ought  to  acquit  him;  but  if^  upon  the 
whole  of  this  business,  you  think  he  is  of  that 
disposition,  why  then  certainly  you  can  have 
no  doubt  in  your  minds,  and  you  will  find  him 
guilty. 

Gentlemen,  in  this  case  I  would  have  you 
go  rather  farther  than  what  you  usually  take 
upon  you,  to  be  judges  of  the  fact ;  bat  I 
would  have  you  in  some  degree  be  Judges  of 
the  law  also :  you  will  take  into  yoin*  consi- 
deration, not  merely  whether  he  said  the 
words,  but  you  will  consider  also  the  iatGDl 
with  which  he  uttered  them. 

Gentlemen,  it  has  been  said  by  the  learned 
counsel  for  the  defendant,  that  a  reform  is 
necessary,  and  that  he  thinks  so ;  he  has  a 
right  so  to  think ;  but  the  question  is,  what 
method  is  to  be  taken  to  obtain  it :  a  man 
wishing  to  bring  about  a  reform  has  no  right 

to  enforce  it  by  violence,  by  force  of  arms, 

that  is  no  less  an  offence  than  high  treason. 

Gentlemen,  in  observing  upon  one  of  the 
counts  in  this  indictment,  where  it  is  stated, 
that  the  defendant  said  a  reformation  caniwt 
be  effected  without  a  revolution,  it  is  asked, 
what  is  a  revolution  ? — a  revolution  does  not 
mean  a  subversion  of  government,  it  means 
a  revolving  of  things.  It  may  have  that 
meaning  in  some  cases ;  but  you  must  take 
the  subject  matter;  if  it  is  applied  to  the 
government  of  this  country,  it  is  a  subversion, 
a  total  change  in  the  government  of  the  coun- 
try ;  there  cannot  be  two  opinions  about  it 

Gentlemen,  I  need  not  trouble  you  with 
any  farther  observations  before  I  stale  the 
evidence  that  has  been  given  to  you  upon 
this  occasion,  and  you  will  be  to  consider  how 
far  the  defendant  is  guilty  or  not,  according 
to  the  circumstances  which  I  shall  shortly  lay 
before  you.  » 

[Here  Mr.  Main  waring  summed  up  the 
evidence  on  both  sides  to  the  jury,  and  then 
proceeded  as  follows.] 

t 
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Nowy  gentlemen^  the  evidence  on  the  part 
of  the  defendant  contradicts  that  on  the  part 
of  the  prosecution,  and  it  is  for  you  to  deter- 
mine which  speaks  the  truth;  and  of  course 
you  will  not  Judge  from  the  number  of  wit- 
nesseSy  but  from  the  whole  circumstances  of 
the  case ;  you  will  consider  it ;  I  believe  you 
are  thoroughly  possessed  of  tlie  sense  of  the 
obligation  you  are  under  to  do  justly. 

Gentlemen,  I  should  have  told  you,  that 
there  is  no  evidence  at  all  of  any  cnminal 
act  done  at  Hackney,  and  therefore  you  must 
acquit  him  upon  the  two  last  counts.  There  is 
no  evidence  to  prove  that  any  such  thing  was 
said  at  Hackney^  and  therefore  you  will  find 
bim  not  guilty  ot  those  counts. 


The  Jury  retired,  and  in  about  three 
hours  returned  a  verdict,  finding  the  de- 
fendant Guilty. 

Mr.  Mainwaring,  Do  you  mean  to  find 
him  guilty  of  all  the  counts  in  the  indictment } 

Foreman,  Yes,  except  the  two  last  counts. 
At  the  same  time  it  is  the  desire  of  the 
gentlemen  of  the  jury  that  I  recommend  him 
to  mercy. 

The  Court  sentenced  Mr.  Briellat  to  twelve 
months  imDrisonment,100/.  fine,  and  security 
for  his  gooci  behaviour  for  three  years,  him- 
self in  500/.,  and  two  sureties  for  S50/.  each. 


583.  Proceedings  on  the  Trial  of  an  Information^  filed  Ex-0£Gcio 
by  his  Majesty's  Attorney  General^  against  John  Lambert^ 
JiMES  Perry,^  and  James  Gray^  for  a  Seditious  Libel. 
Tried  by  a  Special  Jury  in  the  Coiirt  of  King's  Bench, 
before  the  Right  Hon.  Lloyd  Lord  Kenyon^  on  Monday 
the  9th  of  December :  34  George  IIL  A.  D.  1793. 


To  the  original  report  of  this  trial,  pub- 
lished by  Deorett,  Mr.  Perry,  one  of  the  de- 
fendantSy  prefixed  the  following 

ADVERTISEMENT. 

In  presenting  the  following  trial  to  the 
public,  at  a  period,  the  most  critical,  perhaps, 
with  respect  to  prosecutions,  that  ever  oc- 
curred in  the  annals  of  this  country,  the 
editor  was  chiefly  inAuenced  by  two  consi- 
derations : 

First,  the  question,  which  arose  in  an 
early  stage  of  the  proceedings,  with  respect 
to  juries,  determined  a  very  important  rule  of 
practice,  namely,  that  the  first  special  jury 
struck  and  reduced  accordmg  to  law,  roust 
try  the  issue  joined  between  parties.  This 
decision  of  a  controverted  point,  in  the  man- 
ner most  consistent  with  common  sense,  and, 
as  appeared  from  the  pleadings,  agreeable 
to  the  ancient  practice  of  the  courts,  and 
founded  upon  the  statute  law  of  the  realm,  is 
certainly  to  be.  estimated  as  an  acquisition  of 
no  common  magnitude  to  the  subject. 

Secondly,  this  is  the  first  trial,  since  the 
libel  bill  passed  into  a  law,  completely  con- 
ducted upon  the  principles  of  that  bill,  and 
mav  serve  as  the  best  illustration  of  the  wise 
and  excellent  provisions  of  the  law,  as  it  now 

*  See  in  this  colle<:tion  the  cases  of 
Messrs.  Lambert  and  Perry,  on  a  commit- 
ment by  the  House  of  Lords  for  a  breach  of 
privilege,  a.  n.  17 98;  and  in  the  court  of 
king'a-bench  for  a  libel  on  the  King,  a.  d. 
1810. 


stands,  with  respect  to  libel :  a  law  admirably 
calculated  to  remove  obscurity,  to  defeat  im- 
proi>er  influence,  to  facilitate  the  ends  of 
justice,  by  simplifying  its  operations,  and  to 
uflbrd  additional  security  for  the  full  enjoy^ 
ment  of  the  most  valuable  privilege  of 
Englishmen. 

Impressed  then  with  the  view  of  thia 
trial,  as  connected  with  great  principles,  and 
involving  consequences  the  most  important, 
both  to  the  present  age  and  to  posterity,  I 
have  been  anxious  to  render  the  following 
statement  of  the  proceedings  as  full  and  cor- 
rect as  possible.  Fidelity  and  accuracy  are 
the  only  merits  of  a  reporter ;  these  I  have 
carefully  studied ;  it  is  not  allowed  to  him 
who  transmits  the  sentiments  of  others,  to 
boast  of  his  labours,  or  to  claim  the  reward 
of  public  approbation :  in  this  instance,  I  find 
myself  sufncientlv  repaid,  with  the  pleasing 
reflection  that  I  have  been  called,  in  an  age 
of  prosecutions,  to  record  one  verdict  gained 
to  the  cause  of  freedom. 

On  Tuesday,  the  S.'ith  of  December,  1702, 
the  following  paper  appeared  as  an  advertise- 
ment in  the  Morning  Chronicle : 

At  a  meeting  of  the  society  for  political  in- 
formation, held  at  the  Talbot-inn,  in  Derby, 
July  16, 17912,  the  following  address,  decla- 
ratory of  their  principles,  &c.  was  unani- 
mously agreed  to,  and  ordered  to  be  prmiedi 

"To  the  Friends  of  Free  Inquiry  and  the 

General  Good. 

"  Fellow  ciuaBens;--<l2aimiDg  it  as  our  inde* 
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feasible  right  to  associate  together,  in  a  peace- 
sihle  and  friendly  manner,  for  the  conununi- 
c  jtion  of  thoughts,  the  formation  of  opinions, 
HI  id  to  promote  the  general  happiness,  we 
Uiink  it  unnecessary  to  offer  any  apology  ibr 
inviting  you  to  join  in  this  manly  and  benevo- 
lent pursuit :  the  necessity  of  the  inhabit* 
ants  of  every  community  endeavouring  to 
procure  a  true  knowledge  of  their  right?, 
their  duties,  and  their  interests,  will  not  be 
denied,  except  by  those  who  are  the  slaves  of 
prejudice,  or  the  interested  in  the  continuation 
of  abuses.  As  men  who  wish  to  aspire  to  the 
title  of  freemen,  we  totally  deny  the  wisdom 
^d  the  humanity  of  the  advice  to  approach 
the  defects  of  government  with  '  pious  awe 
*  and  trembling  soHcitude.'  What  better  doc- 
trine could  the  pope,  or  the  tyrants  of  Europe 
desire  ?  We  thmk,  therefore,  that  the  cause 
of  truth  and  justice  can  never  be  hurt  by 
temperate  and  honest  discussions;  and  that 
cause  which  will  not  bear  such  a  scrutiny, 
must  be  systematically  or  practically  bad. 
W^e  are  sensible  that  those  who  are  not  friends 
to  the  general  good,  have  attempted  to  in- 
flame the  pubHc  mind  with  the  cry  of 
*'  danger/  wlienever  men  have  associated  for 
discussing  the  principles  of  government;  and 
we  have  little  doubt  but  such  conduct  will  be 
pursued  in  this  place ;  we  would,  therefore, 
caution  every  honest  man,  who  has  really  the 
welfare  of  the  nation  at  heart,  to  avoid  being 
led  away  by  the  prostituted  clamours  of  those 
who  live  on  the  sources  of  corruption.  We 
pity  the  fears  of  the  timorous,  and  we  are 
totally  unconcerned  respecting  the  false 
alarms  of  the  venal.  We  are  in  the  pursuit 
of  truth,  in  a  peaceable,  calm,  and  unbiassed 
manner;  and  wherever  we  recognize  her 
features,  we  will  embrace  her  as  the  compa- 
nion of  happiness,  of  wisdom,  and  of  peace. 
This  is  the  mode  of  our  conduct ;  the  reasons 
for  it  will  be  found  in  the  following  declara- 
tion of  our  opinions,  to  the  whole  of  which 
each  member  gives  his  hearty  assent. 

Declaration. 

1.  ^<  That  all  tnie  government  is  instituted 
for  the  general  cood,  is  legalized  by  the  ge- 
neral will,  and  all  its  actions  are,  or  oudit  to 
be,  directed  for  the  general  happinesS  and 
prosperity  of  all  honest  citizens. 

2.  "  That  we  feel  too  much  not  to  believe, 
that  deep  and  alarming  abuses  exist  in  the 
Dritish  government;  yet  we  are  at  the  same 
time  fully  sensible,  that  our  situation  is  com- 
fortable, compared  with  that  of  the  people  of 
many  European  kingdoms ;  and  that  as  the 
times  are  \\\  some  degree  moderate,  they 
ought  to  he  free  from  riot  and  confusion. 

3.  "  Yet  we  think  there  is  sufficient  cause 
to  inquire  into  the  necessity  of  the  payment 
of  seventeen  millions  of  annual  taxes,  exclu- 
sive of  poor-rates,  county  rates,  expcnces  of 
collection,  &c.  by  seven  milhons  of  people ; 
we  think  that  the^cexpences  maybe  reduced, 


without  Icsseaing  rhe  true  digmty  of  the  na- 
tion or  the  ^vemment :  and  Iboefore  wish- 
for  satisfaction  in  this  important  matter. 

4.  ^  We  view  with  concern  the  frequency 
of  wars.  >Ve  arc  persuaded  that  the  interests 
of  the  poor  can  never  be  promoted  by  acces- 
sion of  territory,  when  bought  at  the  expense 
of  their  labour  and  blood,  and  we  must  say, 
in  the  language  of  a  celebrated  author, '  We, 
'  who  are  only  the  people  but  who  pay  for  wani 
'  with  our  substance  and  our  blood, will  not  cease 
*■  to  tell  kings,'  or  governments, '  that  to  tliem 
*■  alone  wars  are  profitable :  that  the  true  and 
*■  just  conqu^ts  are  those  which  each  makes 
'  at  home,  by  comforting  the  peasantry,  by 
'  promoting  agriculture  and  manufactories ; 
'  Dy  multiplying  men,  and  the  other  produc- 

*  tions  of  nature ;  that  then  it  is  that  ktngs> 
'  may  call  themselves  the  image  of  God,  whose 
*■  will  is  perpetually  directed  to  the  crftition  of 
'  new  beings.  If  they  continue  to  make  us 
^  fight  and  kill  one  another  in  uniform,  we  wili 
^  continue  to  write  and  speak,  until  nations 
'  shall  be  cured  of  this  folly.'  We  are  certain 
our  present  heavy  burthens  are  owing,  in  a 
great  measure,  to  cniel  and  impolitic  wars, 
and  therefore  wc  will  do  all  on  our  part,  as 
peaceable  citizens,  who  have  the  good  of  the 
community  at  heart,  to  enlighten  each  other, 
and  protest  against  them. 

5.  "  The  present  state  of  the  representation 
of  the  people  calls  for  the  particular  attention 
of  every  man,  who  has  humanity  sufficient  to 
feel  for  the  honour  and  happiness  of  his 
country;  to  the  defects  and  corruptions  of 
which  we  are  inclined  to  attribute  unneces- 
sary wars,  &c.  &c.  We  think  it  a  deplorable 
case  when  the  poor  must  support  a  corruption 
which  is  calculated  to  oppress  them;  when 
the  labourer  must  give  his  money  to  afford 
the  means  of  preventing  him  having  a  voice 
in  its  disposal ;  when  the  lower  classes  may 
say,  '  We  give  you  our  money,  for  which  we 
'  have  toiled  and  sweat,  and  which  would  save 
*■  our  families  from  cold  and  hunger ;   but  we 

*  think  it  more  hard  that  there  is  nobody  whom 

*  we  have  delegated,  to  see  that  it  is  not  ira- 

*  properly  spent ;  we  have  none  to  watch  over 
'  our  interests ;  the  rich  only  are  represented.' 
'  The  form  of  government  since  the  revolu- 
'  tion,  is  in  some  respects  changed   for  the 

*  worse  :  by  the  triennial  and  septennial  acts 
'  we  lost  annual  parliaments :  besides  which, 
'  the  wholesome  provisions  for  obliging  privy 
'  counsellors  to  subscribe  their  advice  with  their 

*  names,  and  against  placemen  and  pensioners 
*■  sitting  ia  parliament  have  been  repealed.' 
It  is  said,  that  the  voice  of  the  people  is  the 
constitutional  control  of  parliament;  but 
what  is  this  but  saying,  that  the  representa- 
tives are  naturally  inchned  to  support  wrong 
measures,  and  that  the  people  nmst  be  con- 
stantly assembling  to  obhge  them  to  do  their 
duty  ?  An  equal  and  uncorrupt  representation 
would,  we  are  persuaded,  save  us  from  heavy 
expenses,  and  deliver  us  from  many  oppres- 
sions ;  wc  will  therefore  do  bur  duty  to  pro- 
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cure  this  reform,  which  appears  to  us  of  the 
utmost  importance. 

6.  "  In  short,  we  see  with  the  most  lively 
concern  an  army  of  placemen,  pensioners, 
&c..fis;hting  in  the  cause  of  corruption  and 
prejudice,  and   spreading  the  contagion  far 
and  wide  ;    a  laYge  and  highly  expensive  mi- 
litary establishment,  though  wc  nave  a  well 
regulated  militia;  the  increase  of  all  kinds  of 
robberies,  riols,  executions,  &c.  though  the 
nation  pays  taxes  equal  to  the  whole  land 
rental  of  the  kingdom,  in  order  to  have  his 
property  protected  and  secured ;   and  is  also 
oblig*ed  to  enter  into   separate  associations 
against  felonious  depredations.    A  criminal 
code  of  laws,  sanguine  and  inefficacious ;  a 
civil  code  so  voluminous  and  mysterious  as 
to  puzzle  the  best  understandings ;  by  which 
means,  justice  is  denied  to  the  poor  on  ac- 
count ot  the  expense  attending  the  obtaining 
it;  corporations,  under  ministerial  or  party 
influence,    swallowing  up    the    importance, 
and  acting  under  the  voice  of  the  people ; 
penalties  mflicted  on  those  who  accept  of 
offices  without  conforming  to  the  violation  of 
their  consciences  and  their  rights ;   the  voice 
of  free  inquiry  drowned  in  prosecutions,  and 
the  clamours  of  the  pensioned  and  interested ; 
and  we  view,  with  tne  most  poignant  sorrow, 
a  part  of  the  people  deluded  by  a  cry  of  the 
constitution  and  church  in  danger,  fighting 
with  the  weapons  of  savages,  under  the  ban- 
ners of  prejudice,  against  those  who  have 
their  true  interest  at  heart ;  we  see  with  eqnal 
sensibility  the  present  outcry  against  reforms, 
and  a  proclamation  (tendiujg  to  cramcp  the 
liberty  of  the  press,  and  discredit  the  true 
friends  of  the  people)  receiving  the  support  of 
luimbcrs  of  our  countrymen ;  we  see  the  con- 
tinuation of  oppressive  game  laws  and  de- 
stnictive  monopolies  ;  we  see  the  education 
and  comfort  of  the  poor  neglected,  notwith- 
standing the  enormous  weight  of  the  poor- 
rates  ;  we  see  burthens  multiplied,  the  lower 
classes  sinking  into  poverty,  disgrace,  and 
excesses,  and  the  means  of  these  shocking 
abuses  increased  for  the  purposes  of  revenue ; 
ibr  the  same  end,  excise  laws,  those  badges 
and  sources  of  oppression  kept  up  and  multi- 
plied.   And  when  we  cast  oun  eyes  on  a 
people  just  formed  in  a  free  community,  with- 
out having  had  time  to  grow  rich,  under  a 
government  by  which  justice  is  duly  admi- 
nistered,  the  poor  taught    and    comforted, 
property  protected,  taxes  few  and  easy,  and 
that  at  an  expense  as  small  as  our  pension 
list,  we  ask  ourselves,  *  Are  we  in  England? 
'  Have  oi»r  forefathers  foupht  and  bled,  and 

*  conquered  for  liberty  ?  And  did  they  not  think 
'  that  the  fruits  of  their  patriotism  would  be 
^  more  abundant  in  peace,  plenty,  and  happi-' 

*  ness?    Are  we  always  to  stana  still  or  go 

*  backwards  ?  Are  our  burthens  to  be  as  heavy 

*  as  the  most  enslaved  people  ?  Is  the  condi- 

*  lion  of  the  poor  never  to  be  improved  ?' 
Great  Britain  must  have  arrived  at  the  highest 
degree  of  naUonai  bappiuess  aod  prosperity, 


and  oar  situation  must  be  too  good  te  be 
mended,  or  the  present  outcry  against  reforms 
and  improvements  is  inhuman  and  crimi- 
nal. But  we  hope  our  condition  will  be 
spee<lily  improved,  and  to  obtain  so  desirable 
a  good  IS  the  object  of  our  present  association ; 
a  union  founded  on  principles  of  benevo- 
lence and  humanity  ;  uisclaiming  all  connec- 
tion with  riots  and  disorder,  but  firm  in  our 
purpose,  and  warm  in  our  affections  for 
liberty. 

7.  "  Lastly,  we  invite  the  friends  of  free- 
dom throughout  Great  Britain  to  form  similar 
societies,  and  to  act  with  unanimity  and  firm- 
ness, till  the  people  be  too  wise  to  be  imposed 
upon,  and  their  mfluence  in  the  government 
be  commensurate  with  their  dignity  and  im- 
portance. 

"Then  shall  we  be  Free  and  Happv, 
"  By  order  of  the  Society, 

"S.  Eyre,  Chairman." 


In  Hilary  term  1793,  the  following  infor- 
mation ej:  officio  wa&  filed  in  the  court  of 
KingVbench,  by  sir  Archibald  Macdonald 
then  attorney-general,  afterwards  lord  chief 
baron  of  the  Exchequer. 

Middlesex,  J  Be  it  remembered,  that  sir 
to  wit.  \  Archibald  Macdonald,  knight, 
attorney-general  of  our  present  sovereign  lord 
the  king,  who  for  our  said  lord  the  king  in 
this  behalf  prosecutes,  in  his  proper  person 
comes  into  the  court  of  our  said  lord  the  king, 
before  the  king  himself  at  Westminster,  on 
Wednesday  next  after  the  octave  of  St.  Hilary, 
in  this  same  term,  and  for  our  said  lord  the 
king  eives  the  court  here  to  understand  and 
be  informed,  that  our  sovereign  lord  the  king, 
before  the  printing  and  puolishing  of  the 
false,  wicked,  scandalous,  and  seditious  libel 
herei nailer  next  mentioned,  to  wit,  on  the 
twenty-first  day  of  May,  in  the  thirty-second 
year  of  his  reign,  to  wit,  at  Westminster,  in 
the  county  of  Middlesex  aforesaid,  had,  by  the 
advice  of  his  privy  council,  issued  and  caused 
to  be  published  his  royal  proclamation, 
whereby,  after  reciting  that  divers  wicked  ana 
seditious  writings  had  been  printed,  pub- 
lished, and  industriously  dispersed,  tending 
to  excite  tumult  and  disorder,  by  endeavour- 
ing to  raise  jealousies  and  discontents  in  the 
mmds  of  his  faithful  and  loving  subjects, 
respecting  the  laws  and  happy  constitution  of 
government,  civil  and  religious,  established  in 
this  kingdom,  and  endeavouring  to  vilify  and 
brin^  into  contempt  the  wise  and  wholesome 
provisions  made  at  the  time  of  the  glorious 
revolution,  and  since  strengthened  and  con- 
firmed by  subsequent  laws  for  the  preserva- 
tion and  security  of  the  rights  and  liberties  of 
his  faithful  and  loving  subjects;  and  that 
divers  writings  had  also  been  printed,  pub- 
lished, and  industriously  dispersed,  recom- 
mending the  said  wicked  and  seditious  publi- 
cations to  the  attention  of  all  our  said  lord  the 
king's  faithful  and  loving  subjects ;    and  that 
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his  said  majesty  had  also  reason  to  helieve 
that  correspondences  had  been  entered  into 
with  sundry  persons  in  foreign  parts,  with  a 
▼lew  to  forward  the  criminal  and  wicked  pur 
poses  above  mentioned,  and  that  the  wealth, 
nappiness  and  prosperity  of  this  kingdom 
dia,  under  divine  providence,  chiefly  depend 
upon  a  due  submission  to  the  laws,  a  just 
confidence  in  the  integrity  and  wisdom  of 
parliament,  and  a  continuance  of  that  zealous 
attachment  to  the  government  and  constitu< 
tion  of  the  kingdom  which  had  ever  prevailed 
in  the  minds  of  the  people  thereof,  an<l  that 
there  was  nothing  which  our  said  lord  the 
kine  so  earnestly  desired  as  to  secure  the 
public  peace  and  prosperity,  and  to  preserve 
to  all  his  loving  subjects  the  full  enjoyment 
of  their  rights  and  liberties,  both  religious 
and  civil ;  our  said  lord  the  king  therefore 
being  resolved,  as  far  as  in  him  lay,  to  repress 
the  wick^  and  seditious  practices  aforesaid, 
and  to  deter  all  persons  from  following  so 
pernicious  an  example,  by  his  royal  proclama- 
tion so  issued,  solemnly  warned  all  his  loving 
subjects^  as  they  tendered  their  own  happiness 
and  that  of  their  posterity,  to  guard  against  all 
such  attempts,  wnich  aimed  at  the  subversion 
of  all  re^lar  government  within  this  kingdom; 
smd  which  were  inconsistent  with  the  peace 
and  order  of  society,  and  earnestly  exhorted 
his  said  subjects,  at  all  times  and  to  the 
utmost  of  their  power,  to  avoid  and  discourage 
all  proceedings  tending  to  produce  riots  and 
tumults ;  and  our  said  lord  the  kins  did  thereby 
strictly  charge  and  command  all  his  magis- 
trates in  and  throughout  his  kingdom  of  Great 
Britain,  that  they  should  make  diligent  in- 
quiiy  in  order  to  discover  the  authors  and 
printers  of  such  wicked  and  seditious  writinjgs 
as  aforesaid,  and  all  others  who  should  dis- 
perse the  same ;  and  our  said  lord  the  king  did 
further  charge  and  command  all  his  sheriffs, 
justices  of  the  peace,  chief  magistrates  in  his 
cities,  boroughs,  and  corporations,  and  all 
other  his  officers  and  magistrates  throughout 
his  kingdom  of  Great  Britain^  that  they  should, 
in  their  several  and  respective  stations,  take 
the  most  immediate  and  effectual  care  to 
suppress  and  prevent  all  riots,  tumults,  and 
other  disorders,  which  might  be  attempted  Jto 
be  raised  or  made  by  any  person  or  persons 
which,  on  whatever  pretext  they  might  be 
grounded,  were  not  only  contrary*  to  the  law, 
but  dangerous  to  the  most  important  in- 
terests of  this  kingdom ;  and  our  said  lord 
the  king  did  thereby  further  require  and 
command  all  and  every  his  magistrates  afore- 
^said,  that  they  should  from  time  to  time 
transmit  to  one  of  his  said  majesty's  principal 
secretaries  of  state,  due  and  fiill  information 
of  such  persons  as  should  be  foimd  o£Fending 
as  aforesaid,  or  in  any  degree  aiding  or 
abetting  therein,  it  being  our  said  lord  the 
king's  determination^  for  the  preservation  of 
the  peace  and  happmess  of  his  faithful  and 
loving  subjects,  to  carry  the  laws  vigorously 
into  execution  against  such  offenders  as  afore- 


said :  nevertheless  one  John  Lambert,  bte  of 
the   parish  of  Saint  Clement  Danes,  in  the 
county  of  Middlesex,  printer ;  James  Pen^, 
late  of  the  liberty  of  the  Roils  in  the  sud 
county  of  Middlesex,  gentleman;  and  James 
Gray,  late  of  the  liberty  of  the  Rolls  aforesaid, 
gentleman,  being  wicked,  malicious,  seditiuus 
and  ill-disposed  persons,  and  being  greatlj 
disaffected  to  our  said  lord  the  king,  and  to 
the  constitution  and  government  of  this  kio|- 
dom,  and    wickedly,  maliciously,  and  se(fi- 
tiously  designing,  contriving,  and  iijtending  to 
disturb  the  peace  and  tranquillity  of  our  fold 
the  kins  and  of  this  kingdom,  and  to  'scan- 
dalize, defame,  and  vilify  the  constitution,  lavs 
and  government  of  this  kingdom,  and  to  bring 
the  same  into  hatred  and  contempt  with  bis 
said  majesty's  subjects,  and  to  infuse  and  instil 
into  the  minds  ofnis  said  majesty's  subjects,! 
belief  that  they  were  oppressed  by  his  said  ma- 
jesty's government  and  abuses  therein,  and  bj 
means  of  cruel,impolitic  wars,  and  unnecesai; 
wars,  entered  into  by  his  said  roaies^  against 
foreign  powers,  and  to  excite  ana  stir  up  dis- 
loyalty, aiscontents,  and  seditions  amongst  his 
said  majesty's  subjects,  and  to  seduce,  insti- 
gate, and  encourage  his  said  majesty's  subjects 
to  resist  and  oppose  his  said  majesty  in  the 
administration  ot  his  governnoent,  and  in  the 
exercise  of  the  lawful  powers  and  authonties 
vested  in  him  by  the  constitution  of  this  king- 
dom, on  the  twenty- fifth  day  of  December,  ia 
the  thirty-third  year  of  the  reign  of  our  said 
lord  the  now  king,  at  the  parish  of  St.  Man'- 
le-Strand,  in  the  county  of  Middlesex  afore- 
said, to  complete,  perfect,  and  bring  to  eiect 
their  said  wicked  and  seditious  contrivances 
and  intentions,  wickedly,  maliciously  and  8e<£- 
tiously  did  print  and  publish,  and  cause  to  be 
printed  and  publishea,  in  a  certain  newspaper 
called  the  Morning  Chronicle,  a  certa'ui  wse; 
wicked,  scandalous  and  setUtious  libel,  in  the 
form  of  an  address  of  a  society  for  political 
information,  held  at  the  Talbot  Inn,  in  Derbj, 
July  16,  1792,  declaratory  ol  their  pr'mcipte, 
&c.  and  directed  to  the  Friends  or  Free  Ip- 
quixy  and  the  General  Good,  in  which  said 
libel  are  contained  (amongst  other  tbing^ 
divers  false,  wicked,    scandalous,  nalkious 
and  seditious  matters  of  and  concerning  our 
said  lord  the  king's  government  of  this  King- 
dom, and  of  and  concerning  the  constitutwn 
of  this  kingdom,  according  to  the  tenor  and 
effect  following,  that  is  to  say,  "  We"  (mean- 
inff  the  society  aforesaid) "  feel  too  much  not  to 
believe  that  deep  and  alarming  abuses  esist 
in  the  British  government"  (meaning  his  said 
majesty's  government  of  this  kingdoin),  **  y^ 
we  are  at  the  same  time  fully  sensible  th^ 
our  situation  is  comfortable,  cpnipared  with 
that  of  the  people  of  many  European  king- 
doms, and  that  as  the  times  are»  in  some 
degree,  moderate,  they  ought  to  be  free  from 
riot  and  confusion.— 3.   Yet  we  think  theft 
is  sufficient  cause  to  inquire  into  the  dcco- 
sity  of  the  payment  of  seventeen  millions » 
annual  taxes,  exclusive  of  poor-rates^  coual^ 
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ntes,  expenses  of  collection,  &c.  &c  by  seven 
millions  of  people  :  we  think  that  these  ex- 
pens^  may  be  reduced,  without  lessening  the 
true  dignity  of  the  nation*'  (meaning  this  king- 
dom) ^  or  the  government,"  (meanmg  the  go- 
vernment of  this  kingdom)'*  and  therefore  wish 
for  satisfaction  in  tnis  important  matter.    4. 
We  view  with  concern  the  frequency  of  wars/' 
(meaning  amongst  others  the  wars  of  his  said 
majesty  and  his  subjects  with  foreign  powers) 
**  we  are  persuaded  that  the  interests  of  the 
poor  can  never  be  pn>moted  by  accession  of 
territory,  when  bought  at  the  expense  of  their 
labour  and  bluod ;  and  we  must  say,  in  the 
language  of  a  celebrated  author,  we  who  are 
cnly  the  people,  but  who  pa^  for  wars  with 
our  substance  and  our  blood,  will  not  cease  to 
tell  kings  or  governments,  that  to  them  alone 
wars  are  profitable ;   that  the  true  and  just 
conquests  are   those  which  each  makes  at 
home  by  comforting  the  peasantry,  by  pro- 
mot'me  agriculture    and   manufactories,   by  , 
multiplying  men  and  the  other  productions  of  • 
nature;* that  then  it  is  that  kmgs  may  call  ' 
themselves  the  image  of  God,  whose  will  is 
nerpetually  directed  to  the  creation  of  new 
oeiqgs ;  if  they  continue  to  make  us  fight  and 
kill  one  another  in  uniform,  we  will  continue 
to  write  and  speak  until  nations  shall  be 
cured  of  this  folly.    We  are  certain  our  prese  n  t 
heavy  burthens"  (meaning  burthens  of  the 
subjects  of  this  kmgdom)  "  are  owing  in  a 
great  measure,  to  cruel  and  impolitic  wars" 
^eanine  cruel  and  impolitic  wars  entered 
into  by   his    said    majesty    against  foreign 
powers),  "  and  therefore  we  will  do  all  on  our 
]>art,  as  peaceable  citizens,  who  have  the  good 
of  the  community  at  heart,  to  enlighten  each 
other,  and  protest  against  them.     5.    The 
present  state  of  the   representation  of  the 
people*'  (meaning  the  representation  of  the 
people  of  this  kmgdom  in  the  parliament 
thereof)  <<  calls  for  the  particular  attention  of 
every  man  who  has  humanity  sufficient  to 
feel  for  the  honour  and  happiness  of   his 
country,  to  the  defects  and  corruptions  of 
which  we  are  inclined  to  attribute  unnecessary 
wars,  &c.  &c.    We  think  it  a  deplorable  case 
when  the  poor"  (meaning  the  poor  of  this 
kingdom)  '*  must  support  a  corruption"  (mean- 
ing corruption  of  the  representation  of  the 
people  of   this  kingdom  in  the  parliament 
thereof) ''  which  is  calculated  to  oppress  them" 
(meaning  the  poor  of  this  kingdom), ''  when 
the  labourer  must  give  his  money  to  afford 
the  means  of  preventing  him  having  a  voice 
in  its  disposal,  when  the  lower  classes  may  say 
We  eive  you  our  money  for  which  we  have 
toilecl  and  sweat,  and  which  would  save  our 
fiunilies  from  cold  and  hunger,  but  we  think 
it  more  hard  that  there  is  nobody  whom  we 
have  delegated  to  see  that  it  is  not  improperly 
and  wickedly  spent ;  we  have  none  to  watch 
over  our  interests,  the  rich  only  are  repre- 
sented :  the  form  of  government"  (meaning 
the  government  of  this  kingdom),  '*  since  the 
Revolution,  isiasomo^'Cmoaiuog  some)  <'  re- 
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spects  changed  for  the  worse;  by  the  trienni&I 
and  septennial  acts"  (meaning  acts  of  the 
parliament  of  this  kingdom),  "  we  lost  annual 
parliaments;  besides  which,  the  wholesome 
provisions  for  obligsno"  (meaning  obliging) 
**  privy  counsellors  to  subscribe  thair"  (mean- 
ing their)  '^  advice  with  their  names,  and 
against  placemen  and  pensioners  sitting  in 
parliament*'  (meaning  the  parliament  of  this 
kingdom),  ^*  have  been  repealed.    It  is  said 
that  the  voice  of  the  people  is  the  constitutional 
control  of  parliament"  (meaning  the  parlia^ 
ment  of  this  kingdom) ;  **  but  what  is  this  but 
saying  that  the  representatives"  (meaning  the 
representatives  of  the  people  in  the  parliament 
of  this  kingdom)  **  are  naturally  inclined  to 
support  wron^  measures,  and  that  the  people 
most"  (meanmg  must)  *'  be  constantly  assent' 
blingto  oblige  them  to  do  their  duty.    An 
equal  and  uncorrupt  representation"  (meaning 
representation  in  the  parliament  of  this  king- 
dom) "  would,    we  are  persuaded,  save  us 
from  heavy  expenses,  and  deliver  us  from 
many  oppressions ;   we  will  therefore  do  our 
duty  to  procure  this  reform,  which  appears  to 
us  of  the  utmost  importance.    6.    In  short, 
we  see  with  the  most  lively  concern  an  army 
of  placemen,  pensioners"  (meaning  persons 
holding  places  and  pensions  mider  the  go- 
vernment of  this  kingdom),  *'  &c.  fighting  in 
the  cause  of  corruption  and  prejuoice,  and 
spreading  the  contagion  far  and  wide ;  a  large 
and  highly  expensive  military  establishment" 
(meanmg  the  military  establishment  of  this 
kingdoni), "  though  we  have  a  well-regulated 
militia ;  the  increase  of  all  kinds  of  robberies, 
riots,  executions,  &c.   though  the   nation" 
(meaning  this  kingdom)  **  pays  taxes  equal  to 
the  whole  land  retail"  (meaning  rental)  **  of 
the  kingdom,  in  order  to  have  his  property 
protect^  and  secured  ;  and  is  also  obliged  to 
enter  into  separate  associations  against  felo- 
nious depredations^  a  criminal  code  of  laws'^ 
(meaning  a  criminal  code  of  laws  of  this  king- 
dom) **  sanguine  and   inefficacious — a  civil 
code"  (meaning  a  civil  code  of  laws  of  this 
kingdom)  '*  so  voluminous  and  mysterious  as 
to  puzzle  the  best  understandings ;  by  which 
means  justice  is  denied  to  thepoor^  (meaning; 
the  poor  of  this  kingdom),  "  on  account  of 
the  expense  attending  the  obtaining  it.    Cor« 
porations"  (meaning  corporations  of  this  king- 
dom) **  under  mimstenal  or  party  influence, 
swallowing  up  the  importance,  and  acting 
against  the    voice  of  the  people"   (mean- 
ing the  people  of  this  kingdom) ;  *'  penaltie" 
(meaning  penalties)  **  inflicted  on  those  who 
accept  of  offices  without  conforming  to  the 
violation  of  their  consciences  and  their  rights, 
the  voice  of  free  inquiry  drowned  in  prosecu- 
tions, and  the  clamours  of  the  pensioned  and 
interested;    and    we   view   with   the  most 
poignant  sorrow  a  part  of  the  people*'  (mean- 
ing the  peopleof  this  kingdom)  <<  deluded  by  a 
cry  of  tne  constitution  and  church  in  danger, 
fighting  with  the  weapons  of  savages  under 
the  banners  of  prejydKe  against  those  vrho 
3  Q 
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have  their  true  interest  at  heart — we  see  with 
equal  seDsihility  the  present  outcry  against 
refonns,  and  a  proclamation*'  (meaning  his 
said  majesty's  royal  proclamation)  '*  tending 
to  cramp  the  liberty  of  the  press,  and  discredit 
the  true  friends  of  the  people,  receiving  the 
support  of  numbers  of  our  countrymen — we 
see  the  continuation  of  oppressive  game  laws'* 
(meaning  the  game  laws  of  this  kingdom) 
^*  and  destructive  monopolies ;  we  see  the 
education  and  comfort  ot  the  poor^  (meaning 
the  poor  of  this  kingdom)  ''  neglected,  not- 
withstanding the  enormous  weight  of  the 
I>oor-rates ;  we  see  burthens  muUi plied,  the 
ower  classes''  (meaning  the  lower  classes  of 
the  subjects  of  this  kingdom)  **^  sin  kin  e  into 
poverty,  disgrace,  and  excesses;  and  the 
means  of  these  shocking  abuses  increased  for 
the  purposes  of  revenue  for  the  same,  and 
excise  laws"  (meaning  the  excise  laws  of  this 
kingdom,)  '*  those  badges  and  sources  of  op- 
pression, kept  up  and  multiplied;  and  when 
we  cast  our  eyes  on  a  people  just  formed  in  a 
free  community,  without  havine  had  time  to 
grow  rich  under  a  government  by  whicli  jus- 
tice is  duly  administered,  the  poor  taught  and 
comforted,  property  protected,  taxes  tew  and 
easy ;  and  at  an  expense  as  small  as  that  of 
our  pension  list— we  a.'-k  ourselves  are  we  in 
Euglrind  ?  Have  our  forefathers  foui^ht,  and 
blec),  and  conquered,  for  liberty  ?  And  did 
they  not  think  that  the  fruits  of  their 
patriotism  would  be  more  abundant  in  peace, 
plenty,  and  happiness?  Are  we  always  to 
stand  still,  or  go  backward  ?  Are  our  bur- 
thens" t  meaning  the  burthens  of  the  subjects 
of  this  kingdom)  "  to  be  as  heavy  as  the  most 
enslaved  people?  Is  the  condition  of  the  poor" 
(meaning  the  poor  of  this  kingdom)  "  never  to 
DC  im proved  ?  Great  Britam  must  have  arrived 
at  the  highest  degree  of  national  happiness 
and  prosperity,  and  our  situation  must  ne  too 
good  to  be  mended,  or  the  present  outcry 
against  reforms  and  improvements  is  inhu- 
man and  criminal;  but  we  hope  our  condition 
will  be  speedily  i<'  proved,  and  to  obtain  so 
desirable  a  good  is  the  object  of  our  present 
association,  au"  (meaning  an)  **  union  founded 
on  principles  of  benevolence  and  humanity, 
disclaiming  all  connexion  with  riots  and  dis- 
orders, but  firm  in  our  purpose,  and  warm  in 
our  affections  for  liberty.-  7.  Lastly,  we 
invite  the  friends  of  freedom  throughout 
Great  Britain  to  form  similar  societies,  and  to 
act  with  unanimity  and  firmness,  till  the 
people"  (meaning  the  people  of  Great  Britain) 
**  be  too  wise  to  be  imposed  upon,  and  their 
influence  in  the  government  be  commensurate 
with  their  dignity  and  importance ;  then  shall 
we  be  free  and  happy :  by  order  of  the  society. 
S.  Eyre,  chairman,"  (meaning  the  chairman 
to  the  said  society).  In  contempt  of  our  said 
lord  the  king,  in  open  violation  of  his  laws,  to 
the  evil  and^  pernicious  example  of  all  others 
in  the  like  case  offending,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown 
and  dignity.    And  \^  siod  i^ttorney-general 


of  our  said  lord  the  king,  for  our  said  lovltbe 
king,  further  gives  the  court  here  to  irndtt- 
stand  and  be  informed,  that  the  said  John 
Lambert,  James  Ferry,  and  James  Gray,  bein; 
wicked,  malicious,  seditious,  and  ill-dispoiea 
persons,  and  wickedly  and  seditiously  con- 
triving and  intending  to  disturb  the  Deaee 
and  tranauillity  of  our  said  brd  the  Jung, 
and  of  tnis  iungdom,  and  to  excite  m 
stir  up  the  subjects  of  our  said  locd  the  kint 
to  hatred  and  contempt  of  ovr  said  lore 
the  king,  and  of  the  constitution,  laws,  and 
government  of  this  kingdom,  on  the  sud 
twenty-fifth  day  of  December,  in  the  thirty- 
third  year  of  the  reign  of  our  sakl  lord  the 
now  king,  at  the  parish  of  Saint  Mary-fe. 
Strand  aforesaid,  in  the  county  of  Middlesei 
aforesaid,  to  complete,  perfect,  and  bdagto 
effect,  their  said  last-mentioned  wicked  and 
seditious  contrivances  and  intentions,  wick- 
edly, maliciously,  and  seditiously,  did  pflot 
and  publish,  and  cause  to  be  printed  aid 
published,  in  a  certain  newspaper,  called  the 
Morning  Chronicle,  a  certain  other  false, 
wicked,  scandalous,  and  seditious  libel,  of  aod 
concerning  our  said  lord  the  king,  and  of  aod 
concerning  the  constitutioo,  laws  and  govern- 
ment of  this  kingdom,  according  to  the  teoor 
and  eftect  following  j  **  In  iUiort,  we  see,  with 
the  most  lively  concern,  an  army  of  place- 
men, pensioners  "  (meaning  persons  hokhiic 
places  and  pensions  under  the  government  ot 
this  kingdom,)  "  &c.  fighting  in  the  cause  d 
corruption  and  prejudice,  and  spreading  the 
contagion  far  and  wide;  a  large  andnighiT 
expensive  military  establishment,"  (roeaniag 
the  military  establishment  of  this  .kin^doiB) 
'*  though  we  have  a  well-regulated  militia; 
the  increase  of  all  kinds  of  robberies,  riot% 
executi  ns,  Htc.  though  the  nation '*  (tueaDiBg 
this  kingdom)  "  pays  taxes  equal  to  the  whole 
land  retail "  (meaning  rental)  *  of  the  king- 
dom, in  order  to  have  his  property  protected 
and  secured,  and  is  also  obliged  to  enter  IBto 
separate  associations  against  felonious  d^ 
predations ;  a  criminal  code  of  laws,"  (meaa* 
mg  a  criminal  code  of  laws  of  this  kingdon) 
**  sanguine  and  inefficacious ;  a  civil  code," 
(meaning  a  civil  code  of  laws  of  this  kifij- 
dom)  **  so  voluminous  and  mysterious,  as  to 
puzzle  the  best  understandings;  by  vM 
means  justice  is  denied  to  the  poor,"  (meafr 
ing  the  poor  of  this  kingdom)  "  on  account  a 
the  expense  attending  the  obtaining  it;  oor* 
porations,"  (meaning  corporations  of  tuf 
kingdom)  "  under  ministerial  or  party  voAt' 
ence,  swallowing  up  the  importance,  aodactf 
ing  against  the  voice  of  the  people;**  (»^ 
ing  the  people  of  this  kingdom)  **  penaltie' 
(meaning  penalties]^  ^  inflicted  on  those  wh^ 
accept  of  offices  without  confomiiig  to  the 
violation  of  their  consciences  and  thorrigfai'S 
the  voice  of  free  inquiry  drowned  in  P^^***! 
iionsy  and  the  clamours  of  the  pensiinMdapi 
interested :  and  we  view  with  the  most  poig* 
nant  sorrow,  a  part  of  the  people  "  (m««^ 
the  people  of  thia  fciDgdom)  ^  deliMod  by » 
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cry  of  the  constitutioD  and  chun^  in  danger, 
fij^ting  with  the  wea|)ons  of  savages,  under 
the  henners  of  prejudice,  against  those  who 
2iave  their  true  interest  at  heart :  We  see,  with 
equal  sensibility,  the  present  outciy  against 
wwotsns,  and  a  proclamation  "  (meaning  the 
said  proclamation  so  issued  bv  his  said  ma- 
jesty on  the  said  twenty-first  day  of  May  as 
aforesaid)  **  tending  to  cramp  the  liberty  of 
the  press,  and  discredit  the  true  friends  of 
the  people,  receiving  the  support  of  numbers 
of  our  countrymen ;  we  see  the  continuation 
of  oppressive  {;ame  laws  "  (meaning  the  game 
IftWft  of  this  kmgdom)  "  and  destructive  mo- 
nopolies ;  we  see  the  education  and  comfort 
ofthe  poor,"  (meaning  the  poor  of  this  king- 
dom) '<  neglected,  notwithstanding  the  enor- 
BKHis  weignt  of  the  poor-rates ;  we  see  bur- 
thens multiplied,  the  lower  classes''  (meaning 
the  lower  classes  of  the  people  in  tnis  king- 
dom) **  sinking  into  poverty,  disgrace,  and 
excesses;  and  the  means  of  these  shocking 
abuses  increased,  for  the  purposes  of  revenue 
for  the  same ;  and  excise  laws,"  (meaning  the 
excise  laws  of  this  kingdom)  *^  those  badges 
and  sources  of  oppression,  kept  up  and  miil- 
tipUed."  In  contempt  of  our  said  lord  the 
Icmg,  in  open  violation  of  his  laws,  to  the 
evil  and  pernicious  example  of  all  others 
in  the  like  case  offending,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown 
and  dignity.  Whereupon  the  said  attorney- 
gaseraiof  our  said  lorcl  the  kine.  who  for  our 
aaid  lord  the  king  in  this  behalf  prosecuteth, 
for  our  said  lord  the  king,  prayeth  the  consi- 
deration of  the  Court  here  in  the  premises, 
and  that  due  process  of  law  may  be  awarded 
against  tliem  the  said  John  Lambert,  James 
Perr^',  and  James  Gray,  in  this  behalf,  to 
make  them  answer  to  our  said  lord  the  king 
touching  and  concerning  the  premises  afore- 
said. 


In  Trinity  Term  a  nile  was  made  in  the 
usual  way,  on  the  motion  of  the  prosecutor,  for 
a  special  jury.  Forty-eight  jurors  were  struck ; 
and  in  Easter  Term  they  were  reduced  by  the 
parties  to  twenty-four.  In  the  sittings  after 
Easter,  the  cause  came  on,  and  seven  ofthe 
special  iurors  came  into  the  box.  Sir  John 
Scott,  the  then  Attorney  General,  did  not 
pray  a  tales,  and  the  trial  went  off  as  a  re- 
manet  pro  defectu  juratorum. 

In  Michaelmas  Term  the  prosecutor,  on  a 
motion  of  course,  took  out  a  rule  for  a  new 
special  jury.  This  the  defendants  thought 
irregular. 

On  Friday,  the  15th  day  of  November,  the 
honourable  Thomas  Erskine  moved  the  Court 
as  follows : 

My  lord,  the  motion  which  I  am  about  to 
address  to  the  Court,  will  deserve  your  lord- 
ship's particular  attention,  as  it  relates  to  one 
of  the  most  essential  rights  and  liberties  of 
the  subject^  the  trial  by  jury. 


Your  lordship  may  recoUect.  that  at  the 
sittings  af\er  the  last  term  in  tnis  place,  an 
information,  filed  by  the  attorney-general, 
aeainst  the  proprietors  and  printer  of  the 
Morning  Chronicle,  for  a  supposed  libel  in 
that  newspaper,  was  called  on  for  trial  in  the 
ordinary  course  of  things.  Seven  of  the  spe- 
cial jurors,  struck  under  the  rule  obtained  by 
the  crown  itself  for  the  trial  of  the  cause,  ap- 
peared, and  came  into  the  box  to  be  sworn ; 
out  the  attorney-general  did  not  think  proper 
to  pray  a  iaies  to  complete  the  pannel. — ^The 
cause,  therefore,  of  course,  went  off^  pro  de- 
fectu juratorum. 

My  lord,  if  an}[  special  reason  existed  why 
the  jury  so  appearing  should  not  be  permitted 
to  try  the  mformation,  when  it  came  on 
again  for  trial,  and  the  crown  had  moved  upon 
such  special  matter,  verified  by  affidavit,  to 
discharge  the  original  rule  under  which  the 
jury  was  appointed,  I  should,  according  to  the 
nature  of  the  objections,  have  been  prepared 
to  ^ive  them  an  answer.  But,  ray  lorn,  no 
such  proceedings  have  been  had  or  attempted. 
I  The  crown  has  made  no  objections  to  the 
jurors,  nor  any  motion  in  court  to  discharge 
the  original  rule  under  which  the  jury,  was  im- 
j  pannelTed :  but  assuming  it  to  be  the  law  that 
the  rule  was  spent  and  expired,  by  the  trial 
going  over,  for  defect  of  jurors,  they  have,  as 
a  motion  of  course  (drawn  up,  upon  the  sig- 
nature of  counsel  out  of  court),  obtained  a 
second  rule  for  striking  a  jury,  as  if  no  formet 
rule  had  ever  existed,  and  as  if  no  jury  had 
been  stnick  under  it. 

I  confess  I  was  not  a  little  surprised  at  this 
'  attempt  to  impannel  a  jury,  without  the  con- 
!  sent  of  the  defendants,  between  whom  and 
the  crown  the  former  had  been  reduced  and 
ascertained  under  the  first  rule. — On  their 
part,  I  therefore  now  object  to  the  proceed-* 
mg,  as  totally  illegal  and  hostile  to  the  free- 
dom of  trial ;  and  I  humbly  move  that  this 
new  rule  may  be  discharged. 

I  do  not  know  that  I  am  able  to  state,  at 
this  moment,  any  direct  precedent  for  my 
motion,  nor  is  it  necessary  that  I  should,  be^ 
cause  I  found  my  application  upon  the  whole 
statute  law  of  the  kingdom  respecting  the 
trial  by  jury,  which  is  positive  and  unequivocal 
on  the  subject,  which  no  practice  can  shake, 
and  which  no  decisions  of  the  Court,  if  there 
were  any,  could  repeal  or  over-rule. 

Lord  Kenyon.  The  application  crosses  all 
my  ideas  of  the  law  upon  the  subject.  It 
would  be  highly  dangerous  to  impartial  trial, 
if  the  juries  were  known  to  the  parties  so  long 
before  the  trial.  It  is  very  strange  if  the  law 
be  so. 

Mr.  Erskine.  My  lord,  the  authors  of  our 
laws  seem  to  have  thought  very  differently  on 
this  subject.  They  seem  to  have  entertained 
no  jealousy,  that  the  trial  by  the  country, 
which  was  instituted  for  the  people's  protec- 
tion, could  ever  be  too  favourable  to  them  ;^ 
on  the  contrary,  the  most  ancient  statutes  of 
tlie  kingdom  exfHress  no  fears  for  the  crown, 
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haX  for  the  subject  only,  and  proride  that 
jiffors  ftl^all  be  struck  so  loog  before  the  day  of 
trial,  that  the  defeDdant  voslj  know  them, 
and  be  prepared  to  take  his  clalleDges.  The 
act  f:^  the  43d  of  Edward  S,  cliap.  11,  ex- 
fvessly  gives  this  reason.  AAer  statine  that 
divers  of  the  people  had  been  disherited  and 
oppressed,  from  not  having  had  knowledge 
TCfore-hand  of  those  who  were  to  pass  in  the 
inquest,  it  enacts,  that  the  names  of  the  jurors 
'should  be  returned  into  court  in  the  term  be- 
fore the  assixes,  and  that,  in  the  mean  time, 
thejpartieSy  on  demand,  should  view  the  same.* 

Tne  whole  statute  law,  from  that  period, 
speaks  the  same  language,  down  to  the  fa- 
mous statutes  of  kine  William  and  queen 
Anne,  which  give  to  <&fendants,  accused  of 
high  treason,  the  names  and  abodes  not 
merely  of  the  jurors,  but  of  the  very  witnesses 
to  be  examined  against  them  on  the  trial. 
So  far,  indeed,  is  it  from  being  true,  that,  by 
the  common  law,  a  jury,  once  summoned,  and 
not  attending,  could  not  be  distrained  a^n 
to  appear  at  a  future  day,  as  is  supposed  by 
Mr.  Justice  Page,  in  Masterman's  note,  that 
they  were  bound  to  give  their  attendance 
from  assizes  to  assizes,  in  infinitum^  until  the 
reign  of  William  the  third. 

The  statute  of  the  13th  Edward  1.  chap. 
90,t  had  expressly  directed,  that,  upon  the 

*  The  following  are  the  words  of  the 
statute : 

^  Item,   Forasmuch   as   divers  mischiefs 
have  happened,  because  that  the  panels  of  in- 
quests which  have  been  taken  before  justices 
by  writ  at  scire  facias,  and  other  writs,  have 
not  been  returned  before  the  sessions  of  the 
justices  at  the  Nisi  Prius,  and  otherwise,  so 
that  the  parties  could  not  have  knowledge  of 
the  names  of  the  persons  which  should  pass 
in  the  inquest,  whereby  divers  of  the  people 
have  been  disherited  and  oppressed :  it  is  or- 
dained, That  no  inquest,  but  assises  and  deli- 
verances of  gaols,  DC  taken  bv  writ  of  Nisi 
Prius,  nor  in  other  manner,  at  the  suit  of  any, 
great  or  small,  before  that  the  names  of  all 
of  them  that  shall  pass  in  the  inques.s  be  re- 
turned in  the  Court:   and  that  the  sheriffs 
array  the  panels  in  assises  four  days  at  the 
least  before  the  sessions  of  the  justices,  upon  [ 
pain  of  twenty  pound,  so  that  the  parties  may  ' 
nave  the  view  of  the  panels,  if  they  the  same 
demand.     And  as  to  the  return  or  answer  of , 
the  bailiffs  of  franchises,  they  shall  make  ' 
their  answer  to  the  sheriff  six  days  before 
their  session  upon  the  same  pain.    And  in  all 
manner  of -panels  arrayed  by  the  sheriffs,  or 
bailifis  within  franchise,  shall  be  put  the  most  I 
Substantial  people,  and  worthy  of  credit,  and 
not  suspect,  which  have  best  knowledge  of  | 
the  truth,  and  be  nearest.'^    See  6tatutes  of 
the  Realm,  Vol.  l,  p.  389, 390.  ' 

t  The  words  are  "  And  from  henceforth 
the  justices  shall  not  nut  in  assises  or  juries 
any  other  than  those  tnat  were  summoned  to 
the  same  at  the  fixsV*  See  Statutes  of  the 
Bealm;  vol.  1.  p.  80. 


default  of  jnrarSy  the  juslitcs  shonld  put  in 
the  haquest  no  other  than  those  first  aom- 
nKmed;  and  thb  regulatioD  was  so  moch  the 
settled  law,  tint  the  act  of  WiUiaB,  Ibr  the 
ease  of  jorors,  and  the  regulatioo  of  tnal,  re- 
cites, that,  as  tiie  kw  men  stood,  it  oAea 
happened  that  upon  causes  gMBg  off  at  tiie 
assizes,  for  delect  of  juron^  the  same  juron 
were  obliged  to  attend  agpin  and  i^iin  at 
the  trial  of  one  and  the  same  eause^  Is 
their  great  expense  and  trooble;  and  after 
this  prearoUe,  a  new  vemire  fmeimSy  for  the 
first  time  in  the  histoty  of  the  law,  was  givca 
to  the  parties,  to  bring  in  a  new  juiy,  npoa 
the  default  of  those  impannelled  uiider  the 
first  writ.  It  is  therefore  <»ly  by  the  efiect 
of  thb  statute,  that  a  jiny,  once  suminooedy 
is  discharged  before  trial;  and  the  statute 
not  extending,  nor  indeed  relatii^  at  all  Is 
special  juries,  they  remain  upon  the  old  fool- 
ing. Special  juries  do  not  exist,  as  many 
people  seem  to  suppose,  by  the  authority  of 
a  modem  statute ;  on  the  contrary,  thcnr  >re 
as  ancient  as  the  law  itself,  and  were  alwa^ 
struck,  as  they  are  at  this  day,  by  direction  of 
the  Court,  when  trials  were  had  at  the  \m 
and  not  at  nisi  prius ;  the  act  of  the  3d  of 
Geor^  9,  chap.  S5,  having  no  relation  la 
such  juries,  except  as  it  removes  a  douht  with 
regard  to  the  leg^ity  of  striking  them  for  the 
trial  of  misdemeanors.  This  l^;ality  the  sta- 
tute recognises ;  and  putting  special  juries^ 
struck  in  the  crown-office,  on  the  same  fool- 
ing with  those  in  civil  cases,  directs  them  to 
be  struck  by  mle,  as  they  anciently  were  in 
cases  of  trials  at  bar,  and  enacts,  that  the  juiy 
so  struck,  shall  be  the  jury  to  try  the  cause. 

Indeed,  so  notorious  is  it,  that  a  jury  sum- 
moned, and  not  attending,  could  be  distrained 
to  anpear  again  (till  the  law,  as  far  as  it  re- 
lated to  common  juries,  was  altered  by  the 
statute  of  king  William), — that  we  know  that 
the  whole  jury  process  of  the  courts  at  this 
day  is  founded  upon  that  law  ;  for  the  Toenire 
is  always  returnable  on  the  last  day  of  Uie 
term  before  trial,  at  which  day  it  is  entered  on 
record,  as  of  course,  that  default  was  made  by 
the  jurors  summoned ;  and  then  the  <<uf  ria- 
gas  issues  to  bring,  them  in  on  the  day  in 
banc,  in  the  term  following,  unless  the  jus- 
tices shall  come  to  the  assizes  in  the  interval; 
under  which  clause  of  nm  prius^  the  trials  are 
all  had. — So  that  the  process  at  this  d^, 
building  fiction  on  reali^,  to  ^ive  precisioii 
and  uniformity  to  practice,  ratifaes  that  which 
is  supposed  now  to  have  been  contrary  to  all 
practice  whatsoever.  .  In  ancient  times,  evecy 
man,  in  a  civil  cause,  knew,  upon  the  return 
of  the  venire  in  term,  the  jury  that  was  to 
come  at  the  assizes.  The  sheriff  now,  by  the 
act  of  the  Sd  of  George  9,  returns  one  pannel 
for  all,  which  effectimly  prevents  a  defect  of 
jurors;  but  special  juries  remain  untouched 
by  that  statute  The  reason  and  justire  of 
the  thing  moreover  support  my  construction. 
The  attorney  general  alone  can  pray  a  Ula 
in  a  criminal  cau^e ;  for  the  statutes  go  na 
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fiuther  than  to  give  defendants  a  right  to  pray 
the  tales  in  penal  actions,  prosecuted  qui  tarn 
with  the  Crown,  but  not  in  cases  where  the 
Crown  is  the  prosecutor  alone.  It  is  true 
tiiatthe  attorney- general  now  grants  his  war- 
rant of  course  to  a  defendant  to  pray  one,  but 
he  may  legally  refuse  it ;  and  the  subject's 
liberties  are  not  to  rest  upon  the  courtesies 
of  the  officers  of  the  Crown.  What,  then,  is 
contended  for  in  this  right  to  change  the 
jury  ?  Why,  nothing  short  of  this,  that  if  the 
attorney-general  does  not  like  his  jury,  he 
may  forbear  to  pray  a  tales  himself ;— he  may 
also  refuse  his  warrant,  without  which  the 
defendant  cannot  pray  one ;  and  this  he  may 
do,  toiiet  qtioties,  until  he  has  got  a  jury  to 
bis  fancy.  I  am  not  arguing  that  Mr.  Attor- 
ney General  is  likely  to  attempt  this  practice 
for  such  purposes ;  but  the  country  is  not  to 
hold  its  rights  upon  the  courtesy  of  the  prero- 
gative, or  the  honesty  of  those  who  may  oc- 
casionally represent  it. 

Mr.  Ertkine  then  proceeded  to  state  the 
modem  cases,  which  clearli^  showed  that  the 
practice  of  the  Court  bore  him  out  in  the  law 
en  the  subject.  He  stated  the  King  v.  Hart, 
Cowp.  419,  and  the  King  v.  Joliffe,  4  T.  R. 
S85 ;  but  he  relied  implicitly,  he  said,  on  the 
law. 

One  of  the  officers  of  the  crown-office 
handed  up  to  Mr.  Justice  Buller,  an  opinion 
of  Jud^e  Page,  in  the  ISth  of  George  3,  that 
a  new  jury  ou^ht  to  be  granted ;  but  Mr.  Jus- 
tice BuUer  said,  the  defendants  should  take 
a  rule  to  show  cause,  as  it  was  of  great  im- 
portance to  be  argued  and  ascertained. 

Lord  Kenyan  said,  he  thought  it  scarcely 
necessary;  but  granted  they  might  take  a 
rule.    A  mle  was  therefore  granted. 

On  Monday  the  95th  of  November  1793, 
the  rule  came  on  to  be  argued.* 

*  The  arguments  are  thus  reported  in  5 
T.  R.  453. 

The  King  against  Ferry,  and  two  others. 

In  Hilary  term  last  an  information  was 
filed  by  the  attorney-general  against  the  de- 
fendants for  a  libel,  to  which  they  pleaded 
not  guilty  in  Trinity  term.  In  the  same 
term  a  special  jury  was  struck,  but  for  the 
default  of  jurors  at  the  sittings  af\er  Trinity 
term,  the  mformation  was  not  tried.  A  rule 
having  been  since  obtained  for  striking  a  new 
special  jury ; 

Mr.  Ertkine f  on  a  former  day,  moved  to 
discharge  it,  on  the  ground  that  afler  a  spe 
cial  jury  had  been  once  struck,  that  jury 
alone,  or  as  many  of  them  as  appeared  when 
the  cause  came  on  to  be  tried,  with  the  ad- 
dition of  talesmen,  only  could  try  the  cause. 
That  the  stat.  3.  Geo.  2,  c  25,  sect.  15, 
enacted,  that  ^  the  iury  so  struck,  &c.  should 
be  the  jury  returned  for  the  trial  of  the  said 
issue."  That  in  R.  d,  JoUiffe,  [4  T.  R. 
385]  where  the  trial  had  been  put  off  on 
tbc  day  first  appointed^  the  prosecutor  ap^ 


Mr.  Bearcrqft,  on  the  part  of  the  crown, 
contended  that  the  cases  cited  by  Mr.  Er»- 
kine  were  not  in  point  In  the  case  of  the 
King  against  Hart,  the  special  jury  of  forty- 
eight  had  not  been  reduced  to  twenty-four  vy 
the  parties,  and  the  jurors  had  not  come  into 
Court.  In  the  case  of  the  King  against  Jol- 
liffe,  the  cause  had  been  put  off  on  account  of 
some  publications,  whicn  might  have  in- 
fluenced the  jury.*  In  the  next  term,  a  new 
jury  was  struck,  so  that  the  case  was  in  point 
for  the  Crown,  and  it  was  so  much  the  mors 
so,  as  the  new  jury  was  moved  for  by  a  soli- 
citor as  well  versed  in  the  general  practice  as 
any  solicitor  of  that  court.  Their  lordships 
would  agree  with  him  in  this  description, 
when  they  heard  that  the  solicitor  for  the  etc- 
fendant  in  that  cause  was  Mr.  Lowten,  and 
he  was  solicitor  also  for  the  present  defen- 
dants. In  that  cause,  then,  Mr.  Lowten  bad 
moved  for  a  new  trial,  and  here  he  opposed  a 
new  jury  .—[Mr.  Bearcroft  was  set  right  in 
the  case  of  JoUiffe.  In  that  instance  the  trial 
first  went  off,  because,  fifpm  the  publications 
which  had  faMsen  made,  the  Court  thought  that 
the  jury  might  be  influenced.  In  the  term 
after  this,  the  cause  came  on  again,  and  both 
]>arties  agreed  to  have  a  new  jury.  A  second 
time  it  was  put  off,  through  the  delicacy  of 
Mr.  Justice  Gould ;  and  on  the  third  time  it 
was  brought  on  a^n,  and  the  prosecutor 
moved  for  a  new  jury,  without  any  pretext 
of  influence,  or  of  any  other  argument  for  a 
new  iury.  This  Mr.  Lowten,  as  solicitor  for 
the  defendant  fand  who  had  not  been  em- 
ployed in  the  beeinning  of  the  cause)  ob- 
jected to,  and  the  Court  refused.] 

Mr.  Bearcrofl  read  from  the  notes  of  the 
late  Mr.  Masterman,  one  of  the  secondaries 
of  the  crown-office,  a  case  where  it  was  his 
opinion,  that  a  new  jury  was  conformable  to 

*  With  respect  to  this,  see  the  case  of  the 
dean  of  St.  Asaph,  anU  Vol.  XXI.  pp.  848,  et 
seq. 

plied  to  lord  Kenyon,  at  his  chambers,  for  a 
new  jury,  which  was  refused,  and  the  jury 
first  struck  tried  the  defendant. — He  also 
produced  an  affidavit,  in  which  it  was  stated 
that  the  venire  and  dittringat  of  the  former 
jury  in  this  case  were  returned;  and  that 
the  twenty-four  persons  named  in  those 
writs  were  alive  and  resident  in  the  county. 
And  he  observed  that,  though  a  distinction 
formerly  prevailed  in  cases  where  there 
had  been  a  change  of  sheriff  after  the  time 
of  striking  the  first  jury,  in  which  cases  a  new 
special  jury  was  struck,  that  distinction  had 
been  exploded  in  R.  v.  Hart  [Cowp.  413.] 

Mr.  Bearcroft  now  showed  cause  against 
this  nile,  and  insisted  that  what  had  been 
done  in  this  case  was  warranted  by  practice 
and  authority,  and  supported  by  principle. 
That  it  was  of  great  importance  to  the  admi- 
nistration of  justice  that  there  should  not  be 
a  standing  jury,  and  that  the  parties  nvight 
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^he  practice ;  •nd  he  quoted  also  a  cnne 
against  lord  Charles  Fitzroy,  where  Mr.  Low- 
ten  had  also,  as  solicitor  for  the  defendant^ 


have  no  opportunity  of  tampering  with  the 
jury.  That  in  point  of  practice  it  had  been 
usual  to  strike  a  new  special  juiy,  whenever 
the  cause  went  off  for  a  default  of  jurors  at 
the  time  first  appointed.  That,  in  a  verv 
late  case,  R.  v.  Lord  Charles  Fitzroy,  which 
was  an  information  in  nature  of  a  quo  war' 
tantoy  a  new  special  jury  had  been  struck,  as 
a  matter  of  course,  under  such  circumstances. 
That  in  R.  v,  JoUifFe,  after  the  trial  had  been 
put  off  at  the  spring  assizes  on  account  of 
some  hand  bills  which  the  defendant  had 
distributed  with  a  view  of  influencing  the 
jury,  a  new  sp<>cial  jury  was  struck  in  the 
£aster  term  following  as  a  matter  of  course, 
and  not  on  the  ground  of  the  defendant's  hav- 
ing attempted  to  influence  the  former  jury; 
and  that  the  application  for  another  special 
jury  (alluded  to  by  the  defendant's  counsel  in 
making  this  motion^  was  afterwards  in  Tri- 
nity term ;  but  that  m  fact  the  jury  first  ap- 
pointed did  iK>t  try  the  defendant,  but  a  se- 
cond special  jury  struck  in  the  Easter  term 
af^r  the  assizes  when  the  trial  was  first 
fixed.  That  in  R.  v.  Hart,  the  twenty- four 
had  not  been  struck,  and  that  the  only  ques- 
tion there  was  whether  the  master  should 
reduce  the  forty-cijjht  to  twenty-four.  And 
that  this  very  question  had  been  determined 
in  H.  17.  Waring.  [The  following  note  of  R. 
V.  Waring  was  read  from  the  manuscripts  of 
the  late  Mr.  Masterman: — R.  v.  Waring. 
Indictment  against  the  defendant  for  perjury, 
in  East  13  Geo.  %.  The  defendant  pleaded 
not  guilty  in  Trinity  term  following ;  when 
Mr.  Wirley,  on  behalf  of  the  prosecutor, 
moved  for  a  special  jury.  The  record  went 
down  for  trial  at  the  ensuing  assizes,  and  the 

rial  jury  were  returned  for  the  trial ;  but 
cause  wa&  not  entered  with  the  marshal, 
the  prosecutor's  witnesses  not  beine  able  to 
attend.  In  the  Michaelmas  term  following 
the  Court  gave  costs  to  tlie  defendant  a,^inst 
the  prosecutor  for  not  having  proceeded  to 
trial.  In  Hilary*  term  following  a  motion 
was  made  for  a  special  jury  by  Mr.  Burrell, 
which  was  opposed  by  Mr.  lay  lor,  the  de- 
fendant's counsel,  who  said  he  did  not  see 
any  reason  why  the  same  jury  should  not  be 
summoned  to  attend  at  the  next  assizes.  Sed 
per  curiam  (Frobyn  J.  and  Chappie  J.  abs.) 
''  If  the  party  desire  a  new  special  jury,  we 
cannot  refuse  him  one.''  And  Paee  J. 
'"  seemed  to  think  that  the  former  could  not 
he  summoned."  Per  Curiamy  let  there  be  a 
new  special  jury.] 
Mr.  Justice  buUer  having  asked  the  prose- 

*  N.  B.  No  rule  for  such  jury  appears 
to  have  been  drawn  up  either  in  Hilary  or 
Easter  term,  but  in  Irinity  term  following 
there  was  a  rule  for  a  special  jury  at  tha  in- 
stance of  the  defeftdaiit 


moved  for  a  new  juryy  and  had  succeeded ; 
but  he  owned,  that  in  this  case  it  had  beea 
consented  to  by  both  parties. 


cutor's  counsel  whether  he  had  seen  a  con- 
trary determination  in  B.  v,  Franklin,  and 
received  an  answer  in  the  negative,  read 
those  parts  of  the  following  note,  which  aito 
applicable  to  this  point.  *<  The  King  against 
Franklin  [Vide  9  Sess.  case,  page  383,  §.  C.] 
Hil.  5  G.  9,  B.  R.  trsi.  Franklin  was  con- 
victed upon  an  information  for  publishiim  a 
libel  against  the  government ;  toad  now  Mr. 
Bootle  moved  that  the  prosecutor  should 
bring  in  the  pottea^  and  that  the  jury  process, 
&c.  might  be  filed ;  and  said  such  a  motion 
was  granted  in  the  case  of  the  King  v.  Wanly 
and  also  in  the  case  of  the  King  v,  Wright. 
It  was  objected  by  the  Court  (upon  the  infor- 
mation of  Mr.  Masterman^  that  it  was  con- 
trary to  the  practice  of  the  Court  in  these 
cases  to  hasten  and  oblige  the  Crown  to 
brine  in  the  podea  upon  motion ;  and  that 
the  defendant  could  not  move  in  arrest  of 
judgment  till  the  prosecutor  had  brought  in 
the  iKufea,  and  siven  a  rule,  &c.  to  the  de- 
fendant. Mr.  Boetle ;  there  seems  to  be  no 
reason  for  such  practice.  In  ail  cases  re- 
lating to  the  revenue,  &c.  where  the  Grown 
is  prosecutor,  the  defendant  upon  moUon  halh 
a  rule  of  course  to  bring  in  the  potiea ;  the 
same  reason  holds  in  this  case,  and  stronger ; 
for  should  the  prosecutor  refuse  to  bring  in 
the  pMtea  at  all,  the  verdict  will  not  only 
hang  over  his  head  in  the  interim  ;  but  sup- 
pose the  <iefendant  be  in  custody  and  cannot 
find  bail,  he  must  remain  there  till  the  Crown 
thinks  proper  to  bring  in  the  pottea^  which, 
perhaps,  may  never  be  brought  in  at  all,  and 
so  the  party  be  without  remedy.  Rule  per 
curiam  niti, 

''At  another  day,  Mr.  Attomev'General 
came  and  showed  cause,  and  alleged  that  this 
motion  was  contrary  tu  practice.  That  there 
was  no  one  instance  that  the  poslea  was  ever 
filed  in  these  cases,  but  that  it  always  re- 
mained in  the  hands  of  the  clerk  in  court ; 
and  that  when  it  is  brought  into  Court,  the 
distringas  is  always  annexed  to  it,  and  brought 
in  along  with  it.  The  defendant,  it  he  please, 
may  move  to  have  the  pojstea  brought  in, 
which  is  the  common  motion  in  these  cases, 
in  order  to  move  in  arrest  of  judgment.  It  is 
impossible  that  the  distringas  should  be  filed, 
there  being  no  file^  for  that  purpose  in  tho 
crown-office:  it  is  always  annexed  to  the 
pottea,  and  cannot  he  separated  from  it  upon 
any  motion.  As  to  the  venire  (he  said)  that 
was  filed  before  this  motion  wa.s  made,  and 
if  the  defendant  had  any  objection  to  that,  it 
was  open  to  his  inspection. 

**  Mr.  Bootle  and  Mr.  Fatakerly  contri. 
If  the  postea  and  di$tringas  are  brought  into 
Court  it  will  answer  our  purpose.  Althoogh 
the  distringas  is  annexed  to  the  postea  upon 
the  return,  and  is  brought  into  court  along 
with  ity  yet  it  is  ahvays  sent  bade  again  to  be 
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Mr.  Bearcroft  then  said,  he  would  argue 
the  question  on  the  reason  of  the  rule.  It 
struck  him  as  a  most  important  point  indeed, 

filed,  for  it  is  no  part  of  the  reoord,  nor  is  it 
entered  up  upon  the  plea. 

*'  Per  curiam ;  the  distringat  cannot  be 
filed;  there  is  no  file  in  the  office  for  that 
purpose.  The  defendant  after  conviction  may 
come  at  any  time  within  the  four  first  days 
of  the  term,  and  upon  motion  oblige  the 
clerk  in  court  to  attend  and  bring  in  the  poy^ 
tea  :  he  is  entitled  to  it  de  jure,  and  this  is 
the  constant  practice  in  these  cases.-^And  so 
they  made  a  rule  thai  the  poftea  and  dittrin' 
gas  should  be  brought  into  court,  and  the 
venire  filed. 

*^  Mr.  Franklin  being  convicted  upon  an 
information  for  publishing  a  libel,  his  counsel 
moved  to  set  aside  the  verdict,  the  trial  being 
by  a  jury  who  had  no  authority ;  and  ob- 
jected that  a  rule  bein^  made  in  B.  R.  for  a 
special  jury  for  the  trial  at  the  sittings  after 
Trinity  term  expressly,  and  he  not  being 
then  tried,  could  not  afterwards  be  tried  by 
the  same  jury  at  the  sittings  after  Michael- 
mas term,  but  that  a  new  rule  should  have 
been  made  by  the  Court;  and  they  compared 
it  to  the  case  of  Lear ;  where  upon  motion 
to  the  Court  to  appoint  a  day  for  execution, 
a  rule  was  obtained  accordingly,  but  at  the 
day  execution  was  suspended  l)y  his  majesty. 
In  the  subseouent  term  a  new  application 
was  made  to  tne  Court,  and  a  second  day  ap- 
pointed, but  his  majesty  was  then  pleased 
to  erant  a  further  reprieve,  which  occasioned 
a  msh  application,  &c.  The  same  reason 
holds  for  a  new  trial  in  this  case ;  for  the  old 
rule  being  special,  and  restrained  to  a  parti- 
cular time  by  express  words,  viz.  at  the  sit- 
tings after  Trinity  term,  the  rule*  must  expire 
with  the  time,  and  therefore  it  was  necessary 
to  have  a  fresh  rule.  It  was  farther  argued 
that  this  was  the  constant  nractice  in  C.  B. ; 
and  that  new  rules  are  always  granted  in 
cases  ot  tliis  nature:  but  what  was  chiefly 
relied  upon  was  the  atat.  of  9  O.  S.  c.  S5.  for 
regulation  of  juries,  which  now  enforced  the 
pactice,  and  made  it  absolutely  necessary  to 
bave  a  fresh  rule. 

^  To  these  objections  the  king's  counsel 
made  three  answers;  Ist,  That  the  objection 
vns  made  out  of  time ;  fldly,  Before  the  late 
act  of  parliament  there  would  have  been  no 
weight  in  the  objection ;  and  Sdly,  The  late 
act  of  parliament  did  not  extend  to  the 
crown,  and  so  the  crown  was  not  bound  or 
precluded  bv  it.  As  to  the  first,  it  was  in* 
jsisted  that  the  defendant  was  now  too  late  to 
make  any  challenge  to  the  array ;  for  after 
a  challenge  of  the  poll,  the  party  is  pecluded 
of  his  challenge  to  the  array;  ana  so  it  is 
held  in  1  Inst,  and  laid  down  there  as  a 
xnainmy  that  after  challenge  to  the  poll, 
there  can  be  no  challenge  to  the  array. 
There  is  no  precedent  to  impeach  this  maxim. 
Hie  de&odaQt  in  this  case  falls  within  this 


thai  juries  should  not  be  continued  from  term 
to  term,  as  they  might  be  tampered  with  by 
the  parties ;  a  thing  so  outrageous  to  justice, 

rule :  he  made  his  challenge  to  the  poil,  and 
capt.  Wringfield  was  struck  off  the  pannel, 
and  a  tales  sworn  in  his  place ;  and  so  the 
defendant  is  now  too  late  to  make  any  ob- 
jection to  the  array.  Suppose  a  rule  is  made 
for  a  special  jury,  and  the  parties  proceed  to 
trial  before  a  common  jurv,  the  verdict  sludl 
not  afterwards  be  impeached,  for  the  defen- 
dant must  either  make  challenge  to  the 
array,  or  let  judgment  go  by  default :  but  if 
lie  appear,  and  a  de&oce  be  made,  he  is  by 
that  precluded  to  make  any  objection  to^the 
jury  afterwards ;  and  s(b  it  was  adjud^d  13 
W.  3,  in  au  anonymous  case,  in  an  action  for 
words.  3dly,  It  was  said  that  before  the  late 
act  of  parliament  this  objection  could  be  of 
no  weight ;  for  before  that  act  the  authority 
of  special  juries  did  not  arise  from  the  nde  ot 
court,  for  the  purport  o^  the  rule  is  only  te 
have  a  fair  jury,  and  after  that  is  once  struck^ 
the  rule  hath  had  its  effect,  and  then  the  au» 
thority  of  the  jury  arises  from  the  king's 
writ ;  for  a  jury  cannot  be  returned  upon  tne 
rule  of  court,  but  upon  the  distringas  et  venire 
issuing  to  the  sheriff  for  that  purpose :  that  part 
therefore  of  the  rule  which  limits  the  triu  to 
a  particular  time  can  be  of  no  force,  for  after 
the  parties  have  been  before  the  master,  and 
a  fair  and  impartial  jury  is  struck,  that  jury  is 
then  under  the  same  circumstances,  and  their 
authority  of  the  same  nature,  with  all  com- 
mon juries.  Suppose  the  rule  had  been  li- 
mited to  the  first  sittings  in  term,  if  the  cause 
had  not  then  been  brought  to  triaJ,  would 
there  have  been  occasion  lor  a  new  rule  to  try 
it  at  the  second  sittings  ?  it  would  be  absurd 
to  inaagine  it.  The  same  reason  where  tha 
rule  is  for  trial  after  term.  In  these  cases  a 
new  jury  is  never  struck,  nor  does  a  new 
venire  issue  lor  that  purpose ;  ao  alias  disk 
trinfuu  issues  out,  and  the  continuance  is  en^ 
tered  upon  that ;  so  the  trial  is  upon  the  old 
venire,  and  by  the  old  jury:  pari  TtsUtrnty 
where  a  rule  is  made  for  a  special  jury,  and -a 
jury  is  struck  accordingly ;  though  the  trial 
be  not  precisely  at  the  time  limited  by  the 
rule,  yet  the  authority  of  the  jurv  is  continued 
upon  the  alias  distringas ;  2na  yet  there  it 
the  same  reason  for  a  new  jury  as  for  a  new 
rule.  It  is  impossiUe  to  have  a  venire  d€ 
novo  in  thiscase ;  for  the  stat.  7  and  8  W.  Sw 
which  gives  the  new  venire^  does  not  exteaa 
to  the  crown ;  and  it  is  adjudged  in  9  Ventr. 
173,  that  a  new  venire  is  error :  k  fortiori  if 
there  cannot  be  a  venire  de  novo  there  cannot 
be  a  nile  de  novo ;  for  the  Court  cannot  make 
a  rule  to  have  that  particular  jury  returned  ;< 
for  that  would  be  in  effect  fi)r  the  Court  to 
strike  the  jury.  And  though  it  is  said  to  be 
the  practice  of  the  Court  of  C.  B.,  yet  the 
practice  of  one  court  is  not  the  practice  of 
another:  hut  admitting  this  to  be  the  prac- 
tice of  C.  B.  yet  the  king  is  not  included 
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and  so  opposite  to  the  spirit  of  our  iurispru-  '■  ment,  in  making  the  statute  of  the  Srd  of 
dence,  tnat  it  liad  been  ever  the  study  of  the  George  9,  to  prevent  Juries  from  beconung 
Courts,  and  indeed  the  very  aim  of  parlia-     permanent,  or  from  bemg  so  long  known  bfr- 


¥dthin  that  practice ;   for  it  extends  only  to 
civil  cases ;  and  where  the  general  words  of 
an  act  of  parliament  do  not  extend  to  the 
crown,  the  general  practice  of  a  court  shall 
not.    There  are  no  negative  words  in  this 
rule ;  and  though  the  time  is  specially  limited 
to  tlie  sittings  alter  Trinity  tenn,  yet  it  can- 
not negatively  be  interred  from  thence,  that 
a  trial  subsequent  to  that  time  will  be  erro- 
neous ;  and  where  no  inconvenience  can  arise 
to  the  parties  by  extending  the  old  rule  to 
a  further  day,  there  can  be  no  necessity  for 
anyiresh  application*  to  the  Court  for  a  new 
one.    In  all  cases  of  trials  at  bar,  where  a 
time  certain  is  limited  for  the  trial,  if  at  the 
day  there  is  a  defectus  juratorum  on  which 
the  trial  is  adioumed,  yet  no  application  is 
ever  made  to  the  Court  for  a  new  trial  at  bar 
de  wno ;  but  a  decern  talet  is  awarded,  and 
the  trial  is  had  upon  the  old  rule ;  and  yet 
in  that  case  the  jury  is  struck  in  the  same 
manner  as  it  is  here,  and  so  falls  within  the 
same  reason.    As  to  Lear's  case,  where  rules 
de  novo  were  granted  for  exeaition,  that  case 
makes  nothing  for  the  defendant ;  for  there 
the  sherifiPs  authority  altogether  arises  from 
the  rule,  and  consequently  expires  with  it : 
but  in  this  case  the  authority  of  the  jury  takes 
its  foundation  from  the  kin^s  wnt,  and  so 
long  as  the  writ  continues  m  force,  so  long 
the  authori^  of  the  jury  remains.    There 
would  therefore  have  been  no  weight  in  this 
objection  before  the  S  G.  2,  c.  35 ;  and  what 
alteration  that  will  make  in  the  present  case 
is  proper  for  the  consideration  which  ialls 
imaer  the  3d  answer ;  viz.  that  that  act  of 
parliament  does  not  extend  to  the  crown,  and 
80  the  crown  is  not  bound  or  precluded  by  it. 
All  acts  of  parliament,  that  are  made  for  the 
ease  of  jurors,  and  that  prescribe  particular 
forms  for  the  method  of  proceedings  to  be 
observed  between  plaintiff  and  defendant,  do 
not  extend  to  the  crown  unless  there  are  par- 
ticular words  for  that  purpose ;  which  is  the 
reason  why  7  and  8  W.  3,  which  gives  a  new 
ventre,  does  not  extend  to  prosecutions  where 
the  crown  is  concerned :    and  yet  it  is  ex- 
pressly enacted  by  that  statute,  that  if  aav 
plaintiff  or  demandant  in  any  cause  depeno- 
ine  in  any  of  the  courts  at  Westminster, 
wQch  shall  be  at  issue,  shall  bring  or  sue 
forth  any  venire  facias^  &c.  in  order  to  the 
trial  of  such  issue  at  the  assizes,  and  shall  not 
then  proceed   to  trial,  the   plaintiff  or  de- 
mandant, whenever  he  shall  think  fit  to  tiy 
the  said  issue,  shall  sue  forth  a  venire  de 
fiovo.    There  the  words  are  express,  viz.  "  any 
plaintiff  or  demandant;*'   and  yet  because 
there  are  no  particular  words  to  extend  it  to 
the  crown,  no  venire  de  novo  does  ever  issue 
at  the  suit  of  the  crown.    By  29  Car.  9,  c.  3, 
writs  of  executions  shall  not  bind  the  pro- 
perty of  the  goods  but  from  the  time  the  writ 


is  delivered  to  the  sheriff;  but  in  executions 
at  the  suit  of  the  crown,  the  property  is 
always  bound  from  the  teste  of  the  writ.  I& 
the  Stat,  of  Jeutkiis,  revenue  causes  are  ex- 
pressly mentioned  ;  otiierwise  the  crown  had 
not  been  included  within  those  acts  The 
Stat.  35  H.  8,  c.  6,  which  gives  a  talet  de  cir- 
cumttantibus,  does  not  extend  to  juries  ii&> 
paonelled  to  try  causes  between  the  king  and 
party ;  and  therefore  by  the  4  and  6  Ph.  tnd 
M.  c.  7,  the  crown  is  expressly  mentiooed. 
In  the  case  of  the  king  and  Meredith,  Tr.  IS 
W.  3,  upon  an  infomuition  for  perjuir,  t 
venire  facias  was  issued  forth,  returnable  in 
three  weeks  of  Trinity ;  the  then  attoroej- 
general  died,  and  sir  £.  Northey  succeeded 
him :  the  cause  did  not  come  on  to  trial,  but 
continuances  were  entered  upon  the  dutrn- 
gas  for  a  year.  After  verdict  it  was  objected 
that  no  continuances  were  entered  upon  the 
venire,  and  yet  the  court  adjudged  that  jury 
to  be  a  sufficient  jury.  In  the  exchequer 
chamber  there  never  issues  a  new  ventre,  and 
the  reason  of  this  practice  is  obvious;  fa 
the  7  and  8  W.  3,  which  gives  the  new  »• 
nire,  does  not  extend  to  the  crown.  The  act 
of  3  G.  9,  is  within  the  same  reason  as  these 
cases :  there  are  no  particular  words  to  ei* 
tend  it  to  the  crown :  and  it  is  imposabk, 
from  the  necessity  of  the  thing,  that  the 
crown  should  be  included  by  it;  for  unless 
the  crown  could  have  a  new  venire  as  hath 
been  observed,  they  cannot  have  a  new  rule, 
^nd  the  crown  cannot  have  a  new  venirty  l»- 
cause  the  statute  which  gives  the  new  ventre 
does  not  extend  to  the  crown;  ergo,  ift. 
But  admitting  the  crown  to  be  within- the 
late  act,  if  it  can  have  any  effect  in  the  pre- 
sent case  it  will  be  in  favour  of  the  crown; 
for  by  the  express  words  of  the  act  when  a 
special  jury  is  once  struck  and  returned,  the 
cause  must  be  tried  by  that  jury.  The  words 
are, "  which  said  jury  so  struck  as  afbresttd 
shsJl  be  the  jury  returned  for  the  trial  of  the 
said  issue.''  Admitting  therefote  this  ad  to 
have  any  weight  in  the  present  question,  as 
there  could  not  have  been  a  new  venire,  die 
cause  must  have  been  tried  by  the  same  juiy 
which  was  first  struck  and  returned  upon 
the  old  rule. 

<'  To  these  answers  the  defendant's  counsel 
replied,  that  it  was  not  too  late  to  make  the 
objection.  In  Gardner's  case,  5  Rep.  37,  and 
in  Cro.  Car.  278,  a  defence  was  made,  and 
yet  objections  were  taken  to  the  verdict;  tk 
one  in  arrest  of  judgment,  and  the  other  0 
error ;  and  the  objections  in  both  the  castf 
were  to  the  panels  of  the  jurors.  In  Gart- 
ner's case  23  jiurors  were  only  retuived,  of 
whom  twelve  appeared  and  gave  a  verdict; 
and  though  it  was  adjudged  tteit  this  was  lo* 
medied  by  the  18th  £ruB.c.  14,  yet  if  it  bad 
not  been  for  that  stamte^  judgment  «<w 
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warrant  of  the  attorney-general  to  enable 
him  to  pray  a  tales,  yet  the  attorney-general 
never  denied  such  a  warrant.    Another  ar- 


forebandt  as  to  be  subject  to  influence.  That 
in  reetfd  to  the  prayer  for  a  tales,  though 
imdouDtedly  the  defendant  must  have  the 


have  been  arrested.    In  the  other  case  of 
Fines  and  Norton  in  Cro.  Car.  278,  33  jurors 
only  were  retamed   upon  the   venire,  and 
in  the  habeas  corpora  there  were  24 ;  the  last 
of  whom  (that  is  to  say)  W.  L.  was  not  re- 
turned Upon  the  'wenire :    the  whole  24  being 
ntumed  by    distringag,    12  of  them  were 
aworn,  whereof  the  said  W.  L.  was  one ;  and 
after  yeniict  this  was  held  to  be  a  manifest 
error.   The  objection  in  the  oresent  case  is 
to  the  panel  of  the  jurors :   tnere  ought  to 
have  been  48  relumed,  whereas  24  have  only 
been  returned,  which  is  as  manifest  an  error 
in  special  juries  as  where  23  only  were  re- 
turned upon  common  juries.    So  if  a  bad  re- 
turn be  made  to  the  venire,  a  writ  of  error 
will  lie  after  verdict,  1  Roll.  Ah.  800.    It 
would  be  fftitting  a  difficulty  upon  the  defen- 
dant to  oblige  him  to  make  his  objection  in- 
tianUr:  where  a  doubt  arises  he  ought  to 
have  time  to  consider  of  it,  to  enable  him  to 
lay  it  properly  before  the  Court.    This  objec- 
tion arises  properly  nipon  the  rule  of  court, 
which  is  the  best  judge  of  its  own  proceed- 
ings.   It  is  not  so  much  a  challenge  to  the 
jury  as  to  the  proceedings  of  the  sheriff  upon 
that  rule ;  ana  whether  lie  acted  according  to 
the  (fireclions  of  the  Court^  is  proper  for  the 
consideration  of  the  Court.    The  anonymous 
case  citol  by  the  other  side  was  upon  a  good 
jury.    There  is  no  distinction  between  a^ood 
jury  and  a  common  jury.    Suppose  no  derence 
nad  been  made  in  that  case,  could  the  defen- 
dant have  objected  that  the  jury  was  not  a 
ffood  jury  ?  The  sheriff  is  a  proper  judge  what 
IB  a  good  jury :  and  when  he  hath  returned  a 
£iir  jury,  be  there  a  defence  or  no  defence,  it 
is  the  same  thing ;   a  verdict  was  never  set 
aiside  because  the  jury  was  not  a  good  jury. 
If  the  plaintiff  should  move  for  a  special  jnry, 
lie  may  wave  his  motion  to  try  his  cause  by 
a  common  jury !  had  the  verdict  in  this  case 
been  by  common  jury,  viz.  by  jury  chosen  by 
balloting  according  to  the  late  act,  the  con- 
vicUon  nad  been  good  :   but  in  this  case  the 
authority  of  the  jury  depends  upon  the  rule 
of  court ;  and  although  the  authority  of  juries 
10  geomd  depends  upon  the  king's  writ,  yet 
tbe  particular  manner  of  returning  2^  de- 
pends upon  the  rule  of  court ;  and  when  the 
rule  fallSy  the  authority  of  the  jury  is  deter- 
milled.     The  act  of  parliament  expressly  pre- 
icribes  that  48  shall  be  returned,  but  special 
uriee  struck  by  rule  of  court  are  excepted 
Mit  of  the  act ;  so  that  these  juries  have  then* 
tOBtence  from  the  rule  of  court.    But  it  i^ 
nsisted   on,  that  if  the  act  extends  to  the 
r^f^irn,  it  is  in  this  case  to  be  taken  in  favour 
f  the  crovm ;  for  it  is  said  the  jury  must  be 
truck  and  returned  to  try  the  same  cause. 
hm-  a<5t  in^  this  case  hath  been  complied  with 
ftogieilver;  a  jury  hath  been  struck,  and  the 
\smejagy  retunMid;  aotbe  ii]ilenlioa<  of  the 
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act  is  fulfilled  in  this  particular.  And  there 
is  no  provision  made  m  the  act,  that  if  the 
trial  should  go  oflF,  the  same  jury  shall  sub- 
sist :  the  intention  of  the  act  is  otherwise^ 
and  made  to  prevent  mischiefs  arising  from 
the  continuation  of  juries.  But  should  the 
doctrine  of  the  other  side  prevail,  the  whol^ 
force  and  energy  of  the  act  will  be  Overturned, 
The  act  recites  several  abuses  in  the  impan^ 
nelling  and  returning  of  juries  (vid.  3  G.  2)1 
and  in  prevention  or  such  abuses  directs  and 
prescribes  the  method  of  ballotlin^,  to  pre- 
vent mischiefs  arising  from  the  pickmg  up  of 
talesmen.  There  are  likewise  words  tha^ 
import  there  must  be  fresh  juries.  The  act 
likewise  enforces  an  attendance  by  giving 
power  to  the  Judges,  &c.  to  fine.  It  likewise 
provides  that  juries  shall  have  certificates  of 
their  discharge  from  serving  for  two  years. 
But  if  this  construction  prevail,  the  act  will 
have  no  effect  as  to  these  particulars.  Will 
not  juries  continue  as  they  did  before  the 
act  ?  Will  thev  not  be  as  liable  to  be  tam- 
pered with  and  solicited,  supposing  a  design 
to  have  a  packed  jury  ?  The  method  will  be 
this ;  the  plaintiff  will  get  a  rule  for  a  special 
jury,  will  have  a  jiny  struck,  will  have  24  re- 
turned, and  those  he  will  continue  upon  the^ 
distringas  till  he  hath  time  and  opportunity 
to  mould  them  to  his  purpose.  But  admit' 
ting  the  jury  cannot  be  corrupted,  the  plain^ 
ttfTmay  continue  them  till  one  dies ;  and  by 
this  mean  talesmen  will  be  added  as  before^ 
By  the  same  reasons  that  this  constru«tioa 
prevails  in  criminal  cases,  it  will  prevail  ia 
civil  cases;  and  so  the  essential  end  of  the 
act  will  be  entirely  overttu-ned.  It  is  further 
insisted  upon,  that  there  could  be  no  new 
rule  in  this  case  from  the  necessity  of  the 
thing,  because  the  crown  cannot  sue  out  a 
new  venire,  &c. :  wherever  a  new  law  is  in- 
troduced, the  practice  of  the  Court  must 
conform  to  the  mtention  of  that  law,  and  not 
the  intention  of  that  law  to  the  forms  of* 
Court.  Where  a  rule  cannot  subsist  by  rea-, 
son  of  a  new  law,  but  it  is  necessary  ut  res\ 
valeat  to  have  a  new  rule,  in  that  case  a 
venire  must  issue  of  course.  Bro.  title  "  re-. 
nirefacias^^  pi.  $(S.  And  though  the  matter! 
docs  not  appear  upon  record  to  entitle  them 
to  a  new  venire,  yet  it  may  be  suggested  upon 
record ;  for  if  the  part^  can  have  liberty  for 
the  sake  of  making  continuances  to  suggest, 
what  is  contrary  to  matter  of  facL  i  fortiori 
where  it  is  in  support  of  an  act  of^paruament* 


which  cannot  subsist  without  such  sugges- 
tion. Supposing  a  venire  issue  upon  the^al- 
lotting  clause,  will  that  preclude  the  gai;tjr 
from  applying  to  the  Court  for  a  special  jury?' 
This  would  he  carrying  the  act  apparently 
farther  than  was  intended ;  for  triajs  by  spe- 
cial juries'  are  in  thi^  respect  excepted,  out  of. 
the  act:  'Phe*  statat^  fbrtliis'  rtfasoff  giver  a 
S  R 
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gument  agjainst  the  continuance  of  a  jury 
ives,  that  it  must  subject  gentlemen  to  great 
inconvenience— they  never  would  know  when 

general  direction,  and  takes  no  notice  whd^ 
ther  a  venire  issued  before  or  no ;  for  the 
issue  is  the  thing  the  act  hath  in  view,  and 
takes  no  notice  of  the  process.  Supposing 
before  the  act  a  new  venire  was  taken  out, 
must  proceedings  be  upon  that  venire  f  Cer- 
tainly no.  Therefore  a  new  venire  may  issue 
out  by  virtue  of  this  act,  and  though  the 
words  of  the  act  arc  general,  yet  such  con- 
struction  must  be  made  as  is  consistent  with 
the  meaning  of  the  act.  In  some  cases  con- 
tinuances may  be  entered  upon  the  venire,  as 
where  the  array  is  quashed,  nothing  more 
certain  than  that  a  new  venire  issues  out  of 
course,  Bro.  '*  venire  facias/^  22  Staun.  P.  C. 
155,  a,  Bend.  56,  b.  5,  Kep.  41,  Rowland's 
case.  A  venire  may  be  quashed  at  the  suit 
of  the  party.  In  the  case  of  Wright  and  Pin  • 
dar,  AI.  18,  an  alias  venire  was  awarded :  in 
this  case  had  there  been  a  new  venire,  the 
intention  of  the  act  would  have  been  answer- 
ed'.  The  venire  ought  to  have  been  returned 
and  filed,  to  convince  the  Court  the  crown 
could  not  have  another  venire  by  a  conti- 
nuance upon  the  venire  of  vicccomet  non  mitit 
breve.  The  crown  may  have  as  many  venires 
as  it  pleases.  Suppose  there  had  been  no 
venire  at  all,  would  a  defence  have  aided  that 
error?  In  the  case  of  Young  and  Watson 
there  was  no  return  to  the  venire,  and  yet 
that  was  held  error  after  verdict.  The  Court, 
might  have  granted  a  new  rule  after  the  old 
one  was  expired,  and  a  venire  de  novo  would 
have  issued  in  that  case,  2  Roll.  Ab.  720,  p. 
ft.  If  at  the  return  of  the  inquest  upon  a 
venire  a  writ  come  from  the  king  not  to  pro- 
ceed Rege  inconsuUo,  and  afterwards  a  proce- 
dendo  is  granted,  a  new  venire  issues,  and  not 
a  habeas  corpora  ;  and  so  is  2  Roll.  Ab.  In 
fhe  case  of  Wilby  and  Quinsey,  Hob.  ISO,  the 
habeas  corpus  was  returned  album  breve,  and 
thereupon  a  new  venire  was  awarded.  In  the 
case  of  Green  and  Cole  2  Saund.  257,  258, 
error  was  assigned  upon  a  mis-return  of  the 
venire;  and  it  was  objected  that  defendant 
might  have  challenged  the  array  at  the  time 
of  the  trial,  but  having  made  no  objection  to 
it  at  that  time,  he  could  not  now  assign  it  for 
error ;  to  which  it  was  answered  that  there 
was  no  fault  in  the  officer  for  which  he  might 
have  challenged  the  array ;  but  that  it  was 
the  erroneous  act  of  the  Court  to  mis-award 
the  venire.  As  to  trials  at  bar,  where  'the 
cause  does  not  come  on  to  trial  at  the  day 
appointed,  it  is  put  off  by  adjournment;  and 
when  the  trial  comes  on,  the  entry  upon  re- 
cord is  made  upon  that  day  which  was  first 
appointed :  ana  in  all  these  cases  the  ad- 
journment is  to  a  day  within  the  same  term. 
There  is  no  instance  of  trials  being  adjourned 
to  a  subsequent  term  without  a  fresh  applica- 
tion to  the  Court  to  obtain  a  new  rule.  In 
trials  at  bar^  if  at  the  day  appobited  there  is 


they  were  to  be  discharged.  Here  'seven  of 
them  attended  to  do  their  duty,  and  they 
were   again  to  be  called  upon;    eleven  of 

defectus  juratomm,  a  decern  t^itt  or  an  octo 
tales  issues,  which  b  a  continuation  of  the 
same  process;  and  so  a  great  difference  be- 
tween trials  at  bar  by  adjournment  and  ttiais 
by  special  juries. 

**  Chief  Justice  Raymond  delivered  the  opi- 
nion of  the  Court;  that  there  did  not  appear 
any  irre^larity  upon  the  record  to  set  aiude 
the  verdict.    He  said  the  act  of  parliament 
was  a  very  beneficial  act,  and  ought  to  be 
supported.    lie  then  mentioned  the  mischief 
which  occasioned  the  making  of  the  act,  and 
the  several  remedies  that  are  applied  in  the 
redress  of  them.    (Vid.  3,  G.  2,  an  act  inti- 
tuled for  the  better  regulation  of  juries.)    The 
act  particularly  provides  that  no  jurors  shiU 
be  returned  which  have  served  within  such  ■ 
time.    It  further  provides  that  no  leas  than 
48  shall  be  returned  upon  the  venire^  unless 
in  particular  cases,  where  upon  application  to 
the  Court  a  rule  is  granted  tor  a  special  jury; 
so  that  by  the  express  words  of  the  statute 
special  juries  are   excepted.    The  method 
inerefore  of  proceeding  by  special  juries  is  im 
no  respect  altered,  but  must  be  in  the  same 
form  and  in  the  same  manner  as  before  the 
act.    The  statute  ind«»ed  goes  farther,  and 
says,  after  a  special  iury  is  struck,  that  the 
jury  so  struck  shall  ne  the  persons  returned 
for  the  trial :  but  tiiere  are  no  additioDal  words 
to  make  it  necessary  for  the  same  jury  to 
serve ;  for  if  these  words  had  been  inserted 
they  would  have  excluded  talesmen,  wiiich 
would  have  been  inconvenient  in  these  cases. 
The  case  in  question  is  not  included  witiiia 
the  words  of  the  act,  and  the  Court  cannot 
extend  the  words  of  the  act  to  it :  neither  will 
the  intention  or  force  of  the  act  be  any  waj» 
impeached  or  offended  by  this  coostructioii. 
It  IS  insisted  upon  by  the  defendant,  that  the 
rule  was  specially  confined  to  a  time,  r'u,  to 
the  sittings  after  Trinity  term ;  and  that  m 
these  cases  it  is  the  rule  of  court  which  gives 
authority  to  the  jury:  the  Court  is  of  ano- 
ther opinion;   that  in  all  cases  the  autho- 
rily  of  juries  arises  from  the  king's  writ: 
the  import  of  the  rule  is  to  have  a  fair  jury 
struck  before  the  master ;  and  after  that  b 
done,  the  return  mtjst  be  made  by  the  sherift 
as  in  other  cases,  who  returns  the  veiuW,  upon 
which  the  power  of  the  jury  depoHls.    And 
though  the  rule  is  to   nave  the  trial  at  a 
time  limited,  yet  it  is  not  restrictive.    The 
rule  is  pro  triatione  in  general;  and  the  time 
limited  shows  only  the  mtention  of  the  Court 
to  have  it  tried  at  that  time,  but  it  is  not  to  be 
taken  negatively   *'  at   that   time    and    no 
other."    In  this  case  the  crown  could  not 
have  a  venire  de  novo,  and  therefore  from  the 
necessity  of  the  thing  the  trial  must  be  opoa 
the  old  rule.    Before  7  and  8  W.  3,  a  new 
venire  could  issue  in  some  cases,  as  upon  a 
challenge  of  the  array  :  so  where  the  rerAct. 
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them  might  attend,  and  still  be  subject  to  be 
called  again :  there  was  no  end  of  this,  and 
he  owned  he  did  not  know  how  they  could 
call  upon  them  again,  for  he  did  not  know  an 
instance  of  an  alias  distringas  to  bring  up 
special  jurors. 

was  imperfect,  where  there  had  been  a  mis- 
return  of  the  jurors,  &c, ;    in  these  cases  and 
the  like  a  venire  de  novo  ^ould  issue.    In 
Aleyn  18,  it  is  said  an  alias  venire  should  be 
awarded,  and  not  a  venire  de  novo ;  but  he 
thought  that  an  odd  case ;  and  said  that  he 
never  before  heard  of  an  alias  venire.     In 
Styles  34,  it  is  held  a  venire  de  novo  could  go; 
but  even  in  that  case  there  is  a  contrariety  of 
opinions:  and  though  it  was  adjudged  that  a 
venire  de  novo  should  be  awarded,  yet  it  was 
held  that  the  same  jurors  should  be  returned. 
This  case  hath  a  great  resemblance  to  the 
case  in  Styles ;  the  same  jury  is  returned  in 
this  case ;  only  the  continuances  are  kept  on 
upon  the  distringas^  and  an  alias  distringas  is 
awarded.    In  all  the  cases  cited  by  the  de- 
fendant, there  hath  been  some  mistake  either 
in  the  impannelling  of  the  jury  or  returning 
the  writ;  but  where  there  appears  no  defect 
upon  record,  a  new  venire  never  goes.    The 
Stat  7  and  8  W.  3,  does  not  extend  to  criminal 
causes;  so  that  cases  of  that  nature  remain 
as  they  were  before  the  act.    Before  this  act 
venires  de  fiovo  were  granted,  but  never  withr 
out  the  consent  of  parties.    It  is  said  that  in 
C  B.  in  cases  of  special  juries  new  rules  are 
al^ys  granted.    Admittinjj  it  to  be  so,  it 
avails  nothing  here ;  for  different  courts  have 
different  forms,  and  their  practice  varies  in 
many  circumstances.    Where  an  irregularity 
is  complained  of,  the  party  complaining  must 
show  the  irregularity,  and'  not  put  it  upon  the 
other  party  to  vindicate  his  proceedings,  and 
show  tliat  he  is  regular.    There  does  not  ap- 
pear to  be  any  irregularity  in  the  present 
case :  but  the  Court  is  unanimous  tnat  the 
verdict  shall  stand.    Whether  the  defendant 
was  too  late  to  make  this  objection,  (he  said) 
the  Court  would  not  determine  that  point,  the 
objection  being  overruled  upon  the  merits  of 
it :  but  without  doubt  in  cases  of  irregularity, 
advaiitage  must  be  taken  of  it  in  its  proper 
season,  otherwise  no  advantage  can  be  taken 
of  it  afterwards. 

"  It  was  afterwards  moved  in  arrest  of  judg- 
ment, that  the  mle  which  was  granted  by  the 
Court  to  have  a  special  jury  returned,  and  a 
soedal  jury  having  been  returned  by  virtue  of 
that  rule,  the  ruTo  itself  should  have  been 
suggested  upon  the  record.  But  this  objec- 
tion was  after  argument  unanimously  over- 
luledy*  and  sentence  was  passed  upon  the  de- 
iiendant"] 

Af^r  this  note  had  been  read. 
The  Court  said,  that  considering  the  emi- 
nence of  the  counsel  who  had  argued,  and  of 
the  Judges  who  had  decided,  that  case,  it  was 
unpossible  to  get'  over  such  an  authority  and 
therefore  they  made  the 
Bule  absolute. 


Mr.  Adam  stated,  on  the  part  of  the  de- 
fendants, that  there  were  many  instances  in 
the  books,  especially  in  Brooke's  Abridgment, 
where  an  alias  distringas  had  gone  to  compel 
the  attendance  of  jurors  of  all  descriptions. 

Mr.  Justice  Butler  said,  that  as  this  case 
comprehended  so  important  a  rule  of  prac- 
tice, he  had  taken  pains  to  inform  himself  on 
the  point,  and  he  had  found  a  case  which,  in 
his  mind,  determined  the  rule.  He  would 
read  it,  and  then  Mr.  Bearcroft  would  see 
what  he  could  make  of  the  argument.  Mr. 
Justice  BuUer  then  read  a  manuscript  note  of 
the  case  the  Ring  v,  Francklin,  the  publisher 
of  the  famous  p<;per  called  the  Craf\sman. 
It  was  important  to  remark  the  lime  and  the 
judges— it  was  the  5th  of  George  2d,  only 
three  years  after  the  law  recognising  special 
juries  in  misdemeanors  had  passed,  and  the 
judges  on  the  bench  were  Mr.  Justice,  after- 
waras  lord  chief  justice  Lee,  Mr.  Justice 
Page*,  &c.  and  the  crown  lawyers  were  men 
of  the  first  eminence.  Francklin  was  con- 
victed of  printing  and  publishing  a  libel  in 
the  Craftsman .f  The  cise  was  only  so  far 
different  from  the  present,  that  the  defendant 
there  moved  the  Court  to  reverse  the  judg- 
ment, because  the  cause,  after  being  put  off 
from  one  term  to  another,  had  not  been  tried 
by  a  new  jury.  Here  the  defendants  moved 
to  continue  the  same  jury. 

The  doctrine  was  the  same  in  both  cases, 
only  that  in  this  case,  it  is  upon  the  applica- 
tion of  the  attorney-general  that  the  new. 
jury  is  required ;  in  that  case  the  attorney- 
general  or  the  crown  contended  that  the  old 
jury  should  continue.  Chief-justice  Lee  pro- 
nounced the  opinion  of  the  Court,  which  Mr. 
Justice  Buller  read.  The  opinion  of  the 
Court  was,  that  the  words  of  the  statute 
were  exoress,  and  could  not  be  departed 
from,  unless  cause  could  be  shown  that  there 
had  been  some  irregularity  in  the  striking  of 
the  jury,  or  in  the  reducing,  or  in  some  part 
of  the  proceeding,  or  in  the  writ  of  Venire,  or 
otherwise.  The  words  of  the  statute  were, 
"  that  the  jury  so  struck  and  so  reduced, 
shall  be  the  jury  to  try  the  issue  joined  in 
such  cause."  The  jury  were  not  dissolved 
until  the  cause  was  determined,  and  an  alias 
distringas  might  issue.  The  opinion  was  at 
great  length,  and  detailed  the  practice  of 
striking  juries  by  the  ancient  statutes  down- 
wards, and  showed,  that  by  the  act  then 
recently  passed,  the  11th  of  George  2d,  the 
alteration  with  respect  to  juries  related  only 
to  the  common  jury,  and  left  the  practice  as 
to  special  jurors  exactly  as  it  stood  by  the 
ancient  law,  except  as  it  declared  that  special 
jurors  might  be  demanded  by  the  Crown  in 
cases  of  misdemeanor,    In  regard  to  common 


*  The  same  judges  who  are  supposed  to 
have  decided  the  case  of  the  King  against 
Waring.-^!^.  Edit. 

t  See  Francklin's  case  in  Vol.  XVII  p. 
6S5  of  this  collection. 
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juries,  it  was  thougUt  bard  and  severe  to 
compel  their  attendance  from  time  to  time ; 
))ut  the  special  jury  was  left  by  that  act  pre- 
cisqly  as  it  stood  before. — This  opinion,  Mr. 
Justice  Buller  said,  delivered  so  soon  after  \ 
the  act  had  passed  so  solemnly  and  argu-  i 
mentatively,  in  a  question  discussed  by  such 
great  legal  characters,  must,  in  his  mind,  de- 
termine the  question.  He  concluded  with 
saying,  that  he  could  not  see  how  the  crown 
QfBcers  could  go  on  without  creating  error 
on  the  record. 

Lord  Cliief  Justice  Kenton  said,  he  must 
bow  to  such  great  authority,  though  the  in-  i 
clinalion  of  nis  disposition  was  the  other  . 
way.    But  a  point  so  solemnly  argued  (and 
where  such  a  man  as  Mr.  Pulteney,  earl  of 
Path,  being  implicated,  error  would   have 
been  pleaded,  if  they  could  have  found  error  , 
on  the  record),  must  decide  the  oresent  case.  | 
He  made  no  inquiry  at  all,  and  aid  not  take 
into  his  consideration  the  merits  of  the  ques- 
tion  at  issue  between  the  present  parties; 
))ut  it  was,  in  bis  opinion  of  the  utmost  in* 
terest  to  criminal  jurisprudence,  that  juries 
should  not  be  subject  to  influence.    It  was 
that  consideration  which  gave  rise  to  the  law 
for  the  balloting-box.    Eveiy  lawyer  knew 
the  necessity  that  there  was  for  that  statute; 
as  all  the  provisions  which  had  been  pre- 
viously made  to  guard  against  influence,  nad 
Jiroved  ineffectual,  though  any  person  con- 
victed of  trying  to  influence  jurors,  was  sub- 
ject to  a  penalty  of  ten  times  the  amount  of 
the  object  at  issue  in  the  cause*    What  held 
good  as  to  civil  suits  was  equally  applicable 
to  criminal  prosecutions.     The  principle  of 
the  ballotin^-box  was  equally  applicable  to 
t»oth;    but  It  was  impossible  to  resist  the 
precedent,  standing  as  it  did  upon  so  high 
authoriw. 

Mr.  Justice  Grose  and  Mr.  Justice  Ash** 
burst  were  of  the  same  opinioni 

The  case  of  the  King  v.  Francklin,*  there- 

*  In  consequence  of  that  case,  viz.  the 
King  V.  Francklin,  it  became  unnecessary  for 
Mr.  Erskine  and  Mr.  Adam,  as  counsel  for 
the  defendants,  to  say  any  thing  on  the  part 
of  the  defendants ;  but  it  may  not  be  unac- 
ceptable to  know^  by  a  short  statement,  how 
far  the  old  practice  confirms  the  good  sense 
and  authority  of  the  case  the  King  v.  Francklin. 

Special  juries  existed  long  before  the 
statute  of  the  Sd  of  Geo.  8nd,l)y  the  act  of 
the  parties;  and  that  as  well  in  misdemeanor 
as  in  other  cases.  One  party  applied  for  fL 
special  jury,  and  the  otiier  party  consented ; 
60  that  the  special  iury  was  tnen  the  result  of 
compact  between  the  parties.  But  when  the 
parties  had  sp  contracted,  the  authority  of 
the  court  was  necessary  to  sive  validity  to 
the  compact.  ^  AccQrdioglv  the  court,  upon 
application,  made  a  rule  for  s^  special  jury ; 
and  that  rule  ran  in  the  same  words  before 
tfye  statute,  that  are  use4  now  since  the 
statute ;  an  observation  very  m^^ri^lj  espe- 


fore,  dedded  this  question;  and  the  court 
determined,  that  the  rule  for  another  speckl 

cially  in  considering  the  last  words.  The 
rule  ordered  then,  and  it  orders  aaw,  that 
48  shall  be  returned  ;  that  the  prosecutor 
shall  strike  IS -and  the  defendant  12;  and 
that  24,  the  remainder  of  the  48,  shall  be^  the 
jury  returned  for  the  trial  of  the  issue  joined 
m  that  cause. 

This  being  agreed  between  the  parties,  and 
enforced  by  a  rule  of  court,  the  parties,  be- 
fore the  statute,  chose  their  foruniy  and  by 
by  this  foEum,  their  own  compact  and  the 
authority  of  the  rule  of  court  compelled  them 
to  abide ;  insomuch,  that  they  could  not  get 
qiiit  of  the  jury  by  the  commcm  mode  of 
challenging  the  array;  that  is,  Ghaliciig;iiig 
the  whole  pannel  of  jurors:  such  chaHenee, 
after  the  rule  of  Court,  being  deemed,  fie 
every  other  breach-  of  the  authority  of  the 
court,  a  contempt,  by  the  party  who  should 
so  challenge. 

This  had  met  with  a  decision  in  sevenl 
cases,  but  particularly  in  the  case  oi  tiie 
King  V.  Burridge,  for  a  misdemeanor,  wliidi 
came  before  tiie  court  of  King's-bench,  in 
Trinity  term,  10  Geo.  1st,  a  veiy  short  time 
before  the  passing  of  ihe  act  respecting 
special  juri<^s. 

That  case  is  reported  in  lord  Strenge's 
Reports,  vol.  l,p.  593;  in  lonl  Raymmid, 
#364;  in  Andrews*s  Reports,  59;  in  Eighth 
Modern  Reports,  Q45 ;  end  in  many  other 
books ;  and  the  case,  as  reported  in  all  of 
them,  not  only  confirms  the  ai^gumenl  and 
statement  above  given,  but  explains  the 
only  remsuning  dimculty  in  the  case,  Tii.  the 
meaning  to  l^  put  upon  the  words  io  the 
rule  of  court,  that  the  jj4  shall  be  the  jvy 
returned  for  the  trial  of  the  issue  in  thai 
cause. 

For  the  judges,  in  the  reports  gtven  of 
their  opinions,  consider  as  synonymous,  and 
meaning  the  same  thing,  the  above  phmae ; 
and  that  they  shall  be  the  jury  wbb  shall 
actually  try  the  cause ;  contrary  to  the  con* 
stniction  contended  for  b^  the  crowii,  on  the 
present  occasion,  where  it  was  pressed  that 
the  statute  and  the  rule  were  both  aetiified, 
when  the  jury  had  been  returned,  although 
they  had  not  actually  tried  the  cause. 

^n  after  this  case,  that  is,  in  the  5d  of 
Geo.  Sd,  came  the  statute;  and  it  is  veiy 
material  to  observe,  that  the  statute  transcribe 
verbatiip  the  latter  words  of  the  rule  used 
before  the  statute.  Therefore  whatever  was 
the  construction  of  those  words  in  the  niiei 
the  same  must  be  their  construction  in  the 
statute.  It  has  been  shown  in  what  seam 
the  judges  considered  the  words  in  the  niK 
and  It  will  not  be  contended  that  the  woids 
in  the  statute,  '<  which  said  Jury,  ao  stnick, 
shall  be  the  jury  returned  ror  the  trial  m 
the  said  issue,''  can  bear  a  diffvent  constmo- 
tion.  There  is,  therefore,  jddidal  aotherity, 
added  to  that  of  conunoa  sense,  to  settle  the 
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jury,  obtained  upon  the  motion  of  the  crown 
lawyers^  must  be  discharged. 


COURT  OF  KING'S  BENCH. 

« 

MoniU^y  December  9th,  1793. 
Before  the  Bight  Hon.  Lord  Kenyon. 

Eieht  only  of  the  special  jury,  originally 
struck  between  the  parties,  and  continued  by 
rule  of  Court  from  the  sittings  after  last 
Trinity  term  to  the  present  time,  attended. 

The  (Jjgieer  of  tke  Court  asked,  if  TaUt 
were  prayed  ? 

Mr.  Attorney  Genexnl,  My  lord,  as  I 
cannot,  on  a  second  trial,  have  a  special  jury 
in  this  case,  I  will  pray  a  talet, 

meamng  of  these  words.  The  only  other 
consideration  in  this  case  is,  what  chan^  the 
statute  made  tn  the  rights  of  the  parties,  if 
\i  made  none  from  the  words  of  the  rule ; 
uid  it  is  evident,  that  it  did  no  more  than 
convert  into  a  statute^  obligation,  carried 
into  execution  by  a  rule  of  court,  what  had 
been  &  mailer  of  compact,  executed  by  a  rule 
«f  Court ;  but  thai  in  all  other  respects, 
except  that  the  one  party  was,  aAer  the 
statute*  boimd  to  ajgree  to  a  special  jury,  if 
tJiie  other  proposed  it,  the  consequences  were 
tiMsame. 

The  disobedience  to  the  rule  remained  a 
contempt,  and  the  rule  remained  valid,  unless 
the  courty  for  particular  cause  of  corruption, 
orillidue  mterference,  properly  verified,  should 
see  ground  to  have  another  jury ;  but  that 
othmrise,  the  jury  of  compact  or  statute 
must  continue. 

.  This  was  the  more  material,  because  of  the 
attorney  general's  power  to  rehise  the  de- 
fiendant  a  warrant  to  have  a  tales,  to  make 
up  the  special  jury,  if  deficient,  and  of  the 
common  jury ;  which  was  so  hx  from  being 
an  idle  right,  as  mentioned  bv  Mr.  Bearcroft, 
that  there  was  a  case  in  which  it  was  so- 
lemnly agitated,  and  which  formed  a  ground 
«f  decision  theit  the  attome^r  could  and 
ou^t,  in  certain  cases,  to  exercise  the  right 
The  King  o.  Jacob  Banks,  Sixth  Modem  Ke* 
ports  p.  S46,  as  follows : 

And  as  to  another  objection  that  was  made, 
^  that  such  a  course,  if  tolerated,  would  be 
of  great  mischief;  for  then  most  profligate 
ofienders  would  ^et  themselves  acquitted  by 
sarprise,  or  over-hastening  the  trial,  without 
allowing  the  queen  convenient  time  to  manage 
lier  prosecution :" 

It  was  answered,  **  that  there  could  be 
aone,  because  in  crown  causes  there  cannot 
be  Nisi  Prius  or  Tales,  without  a  warrant 
from  the  attorney-general,  who  shall  be  sure 
to  grant  none  if  he  find  any  such  danger." 
And  that  such  a  thing  may  be  at  least  by 
consent  appears  1  Keb.  195.  Hex  v.  Jones. 
Apd  the  grantinc  a  Nisi  Prius  amounts  to  a 
con4ent^--<>r^.  idiL 
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The  following  were  the  names  of  the  jury : 

Special  Jurors. 

Matthew  Knight,  of  Gun-dock, 
William  Farnn^ton,  of  Virginia-street, 
Nathaniel  Collier,  of  Lisle-street, 
William  Martin,  of  Leicester-square, 
Edward  Bowman,  of  Sohu-square, 
Thomas  Hankin,  of  Leicester-square, 
Ralph  Clarke,  of  Robert- street,  Adelphi, 
Ricnard  Dekin,*  of  Long-acre, — Esqrs. 

Talesmebt  : 

Henry  Hubert,  of  Abingdon-street,  coalmer- 

chant 
Thomas  Boys,  of  Great  Saint  Anne's-lane^ 

wireworker 
William  Adeney,  of  Charles-street,  taylor 
John  Barret,  of  the  Broadway,  coalmerchant. 

Counsel  for  the  Crown. — The  Attorney  Oe^ 
neral  [Sir  John  Scott],  Mr.  Bearcroft,  Mn 
Wood. 

Solicitors,  Messrs.  Chamberlaync,  and 
White. 

Counsel  for  the  Defendant, -^The  Hon* 
Thomas  Erskine,  Mr.  Adam. 

Solicitor.    Mr.  Lowten. 

The  information  having  been  opened  by  Mr. 
Wood,  Mr.  Attorney  General  stated  the 
case  for  the  Crown  as  follows ; 

Gentlemen  of  the  Jury ;  the  Information 
charges  the  <lefendants  with  having  printed 
and  published  a  seditious  libel,  the  contents  of 
whicn  you  have  now  heard  stated.  The  in- 
formation originally  was  not  filed  by  me,  but 
by  my  predecessor  in  office,  who  then  was,  as 
you  now  are,  sworn  to  discharge  an  important 
duty  to  the  public,  according  to  the  best  of  his 
judgment.  It  has  since  fieulen  to  my  lot  to 
execute  that  duty,   in  stating  to  you   the 

*  On  calling  the  name  of  Charles  Barber 
esq.  of  Rupert-street,  in  the  parish  of  St. 
James's,  Mr.  George  Barber  of  Newport* 
street,  in  the  parish  of  St.  Anne,  answered, 
and  said  he  had  received  a  summons  by  the 
officer  of  the  Court,  as  a  special  juror  in  the 
cause,  but  which  had  t>een  altered  firom 
Charles  to  George,  and  from  Rupert-street,  to 
Newport-street.  Lord  Kenyon  did  not  see 
any  objection  to  his  serving,  if  the  parties 
were  agreed.  The  attorney-general  acquiesced; 
and  Mr.  George  Barber  went  into  the  jury 
box ;  but  Mr.  Erskine,  for  the  defendants, 
contended, — not  from  any  personal  objection 
to  Mr.  Barber,  whom  they  did  not  know,  but 
merely  for  the  regularity  of  the  proceeding,— 
that  as  they  had  received  a  list  of  names  A>r 
the  purpose  of  making  inquiry  concerning 
them,  and  could  find  no  such  person  as  Mr, 
Charles  Barber,  of  Rupert-street,  they  held  it 
to  be  irregular  to  admit  a  person  of  another 
name,  in  another  street,  of  another  parish  to  be 
of  the  jury.  Tlie  objection  was  held  to  be  valid, 
and  Mr.  BariW  left  the  box.    Orig.Ed. 
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f rounds  upon  which  this  information  has 
een  filed.  And  I  have  no  difficulty  in  saying, 
that,  previous  to  iny  coming  forward  for  this 
purpose,  I  thought  it  incuronent  upon  me  to 
consider,  whether  in  the  office  which  I  now 
hold,  I  should,  of  my  own  accord,  have  insti- 
tuted this  prosecution;  because  I  thought 
that  it  became  me  not  merely  to  follow  up 
the  measures  of  that  highly  respectable  cha- 
racter^ and  to  bring  his  opinion  before  a  jury, 
but  to  be  able,  in  so  doing,  to  say  that  I 
approved  of  those  measures,  and  concurred  in 
that  opinion ;  and  to  act  exactly  as  he  had 
done,  according  to  the  best  of  my  judgment, 
for  tlie  public.  Had  I  been  clearly  of  opinion, 
that  this  paper  was  not  fit  for  the  considera- 
tion of  a  jurv,  I  have  no  hesitation  in  confess- 
ing that  I  should  certainly  have  discontinued 
the  prosecution.  You,  gentlemen  of  the  iury, 
I  am  sure,  will  do  me  the  justice  to  believe 
that  I  am  not  capable  of  the  impertinence  of 
saying,  that  because  I  may  think  this  paper 
fit  for  prosecution,  and  may  think  the  defend- 
ants guilty,  you  therefore  must  think  so  too. 
The  prosecution  does  nothing  more  than 
declare,  that  the  paper  is  a  proper  subject  for 
the  discussion  of  a  jury,  and  as  such,  that  I 
consider  myself  as  bound  to  bring  it  forward 
in  the  course  of  my  professional  duty.  With 
respect  to  the  guilt  or  innocence  of  the  de- 
fendants in  publishing  this  paper,  that  ques- 
tion which  falls  to  your  consideration,  I  am 
perfectly  satisfied  to  leave  to  your  decision. 
This  is  a  cause  of  the  highest  importance,  as, 
indeed,  every  cause  which  involves  a  criminal 
charge  must  be  important,  but  this  more  par- 
ticularly so  from  the  nature  of  the  charge.  It 
is  connected  with  the  press,  which  has  ever 
been  deemed  the  great  palladium  of  British 
freedom.  In  every  case  in  which  it  is  con- 
cerned, it  is  natural,  therefore,  that  the  most 
watchful  attention  of  Englishmen  should  be 
excited.  It  is  of  great  consequence,  then,  in 
the  first  instance,  to  ascertain  what  properly 
constitutes  the  liberty  of  the  press; — what 
are  its  bounds,  and  how  far  it  extends ; — and 
on  this  subject  I  shall  take  the  liberty  of 
reading  to  you  the  sentiments  of  a  character 
of  the  highest  legal  authority,  namely,  the 
late  Mr.  Justice  Blackstone. 

'<  In  this  and  the  other  io stances  which  we 
have  lately  considered,  where  blasphemous, 
immoral,  treasonable,  schismatical,  seditious, 
or  scandalous  libels  are  punished  by  the  Eng- 
lish law,  some  with  a  greater,  others  with  a 
less  degree  of  severity,  me  liberty  of  the  press, 
properly  understood^  is  by  no  means  infringed 
or  violated.  The  liberty  of  the  press  is  jn. 
deed  essential  to  the  nature  of  a  free  state, 
but  this  consists  in  laying  no  previous  re- 
straints upon  publications,  and  not  in  free- 
dom from  censure  for  criminal  matter,  when 
published,  ^very  freeman  has  an  undoubted 
right  to  lay  what  senUments  he  pleases  before 
the  public:  to  forbid  this, is  to  destroy  the 
freedom  of  the  press ;  but  if  he  publishes 
what  is  improper^  mischievous,  or  illegal;  he 


must  take  the  consequence  of  his  own  teme- 
rity.   To  subject  the  press  to  the  restrictive 
Eower  of  a  licenser  as  was  formerly  done,  both 
efore  and  since  the  Revolution,  is  to  subject 
all  freedom  of  sentiment  to  ^e  prejudices  of 
one  man,  and  make  him  the  arbitraiy  and 
infallible  judge  of  all  controverted  points  in 
learning,  religion,  and  government.   But  to 
punish  (as  the  law  does  at  present)  any  dan- 
gerous or   ofifensive  writings,  which,  when 
published,  shall,  on  « fair  and  impartial  trial; 
be  adjudged  of  a  pernicious  tendency^  is  neces- 
sary for  the  preservation  of  peace  a&d  good 
order,  of  government  and  religion,  the  only 
solid  foundations  of  civil  liberty.    Thus  the 
will  of  individuals  is  still  left  free ;  the  abuse 
only  of  that  free  will  is  the  object  of  leeal 
punishment.    Neither  is  any  restraint  hemy 
laid  upon  freedom  of  thought  or  inquinr; 
liberty  of  private  sentiment  is  still  left;  the 
disseminating,  or  making  public,  of  bad  senti- 
ments destructive  of  the  ends  of  society,  is 
the  crime  which  society  corrects.    A  man 
(says  a  fine  writer  on  this  subject)  maybe 
allowed  to  keep  noisons  in  his  closet,  but  not 
publicly  to  vena  them  as  cordials.   And  to 
this  we  may  add,  that  the  only  plausible  ai]gu- 
ment  heretofore  used  for  the  restraining  the 
just  freedom  of  the  press,  *  that  it  was  neces- 
sary to  prevent  the  daily  abuse  of  it,'  wiD 
entirely  lose  its  force,  when  it  is  ^own  (by  a 
seasonable  exertion  of  the  laws)  that  tbepres 
cannot  be  abused  to  any[  bad  purpose,  without 
incurring  a  suitable  punishment;  whereas  it 
never  can  be  used  to  an^  good  one,  when 
under  the  control  of  an  inspector.    So  true 
will  it  be  found,  that  to  censure  the  ticentious- 
ness,  is  to  maintain  the4iberty  of  the  press.*" 
These  principles  of  the  law  of  England, 
thus  laid  aown  by  this  great  man,  must  be  ad- 
mitted to  be  incontrovertible.     The  law  al- 
lowed defendants  in  this,  as  in  every  other 
case,  a  flair  impartial  trial,  upon  the  result  of 
which  they  were  to  be  adjudged  guilty  or  ac- 
quitted of  the  charge  exhibited  against  them; 
and  this  principle  nas  been  exp&ined  by  the 
last  act  of^parUament,  for  removing  doubts  of 
the  functions  of  juries  in  cases  of  libel;  the 
meaning  of  which  act  I  take  to  be,  that  the 
jury  shul  try  these  charges  of  libels  precisely 
as  they  try  any  other  charge  of  a  criminal  na- 
ttve; — ^that  they  shall  hear  the  case  with  at- 
tention, and  hear  it  impartially; — ^that  they* 
shall  hear  the  advice  of  the  Bench  in  pontof 
law,  and  then  apply  the  law,  as  they  under- 
stand it,  to  the  facts  that  appear  in  evidence, 
and  then  they  shall  acquit  or  find  guilty,  as  lo 
them  shall  appear  right    The  question  in  this 
case  is,  "  Whether,  upon  the  facts,  as  they 
shall  appear  in  evidence,  under  the  law,  af 
you  shall  understand  it,  aiier  the  advice  of 
the  learned  judg;e,  the  defendants  be  guilty^ 
as  the  information  charges   them  to  be?*: 
With  respect  to  the  fact,  the  paper  stated  m 

•  Blackstone's  Commentaries^  Vol.  w,  p. 
151—163. 
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the  information,  appeared  in  the  Morning 
Chronicle  on  the  95th  of  December,  179'^. 
And  here  I  must  particularly  beg  the  atten- 
tion of  the  jury  to  the  date  of  the  libel .  This 
paper  charged  to  be  the  libel,  is  dated  at  the 
Taibot-Inn,  at  Derby,  on  the  16th  of  July, 
1792,  and  it  did  not  appear  in  the  Morning 
Chronicle  till  the  S5th  of  December,  1792. 
Thus  you  will  observe  that  the  date  of  the 
paper  preceded  its  appearance  in  the  Morn- 
ing Chronicle  six  months.  Having  said  this 
upon  the  paper  itself,  it  is  now  my  duty  to  the 
defendants  to  state,  that  it  appeared  not  to  be 
ft  publication  actually  composed  by  the  de- 
fendants, but  was  said  to  be,  with  what  truth 
I  do  not  know,  composed  and  agreed  ta  at  a 
society  for  political  mformation,  held  at  the 
Tidbot-Inn,  Derby,  signed  S.  £yre,  chairman. 
Whether  there  was  such  a  person,  or,  if  there 
-was,  whether  he  was  the  author,  is  to  me  en- 
tirely unknown.  It  was  said  to  be  unani- 
mously agreed  to  by  the  persons  holding  the 
meeting,  and  ordered  to  oe  printed ;  how  it 
happened  that  that  order  was  not  executed 
till  the  25th  of  December,  I  am  unable  to  ex- 
plain to  you.  But  be  that  circumstance  as  it 
may,  the  defendants  are  the  persons  interested 
in  the  property  and  management  of  the  news- 
paper in  which  this  puolication  appeared. 
And  I  apprehend  that  the  proprietors,  printers, 
and  publishersof  a  newspaper  are  responsible 
for  whatever  it  maj  contain,  unless  it  be  ad- 
mitted as  a  doctnne,  that  men  may  carry 
on  a  trade,  which  is  a  source  of  great  profit 
and  emolument,  entirely  through  the  medium 
of  servants,  without  bemg  themselves  in  the 
smallest  degree  accountable.  Can  it  be 
«leemed  a  sufficient  apology  for  the  evil  ten- 
dency of  a  publication,  of  wnich  they  reap  the 
advantage,  that  they  are  not  its  authors,  or 
thai  they  had  no  immediate  hand  in  its  inser- 
tion, and  therefore  are  not  bound  to  answer 
for  what  they  themselves  did  not  actually 
commit?*  On  the  contrary,  I  apprehendr, 
that,  by  adopting  any  publication,  ^  they  be- 
oome  liable  m  law  for  the  consequences  of 
that  publication,  as  much  as  if  they  were 
themselves  the  authors.  It  is  true,  that  there 
are  many  circumstances  to  be  considered, 
either  by  me  in  moving  judgment,  or  when  it 
comes  to  be  determined  by  the  Court,  what 
ought  to  be  the  nature  and  extent  of  the 
penaltj.  The  consideration  of  the  degree  of 
0uilt  mcurred  by  the  particular  act,  might 
uien  be  attended  to,  independent  of  the  law 
of  the  case.  Negligence,  omission,  inadver- 
tence, all  of  which,  however,  constituted  a 
degree  of  criminality,  might  then,  perhaps, 
properly  be  urgefl  as  circumstances  of  ex- 
tenuation. Though  this  paper,  therefore, 
appeared  in  the  Morning  Chronicle,  not  as 
the  projected  act  of  the  defendants,  or  of 
eiUier  oi  them,  but  as  an  advertisement  signed 

*  See  the  case  of  Almon,  ante^  vol.  zx, 
p.808 ;'  the  case  of  Cuthdl,  a.  d,  1799;  and  the 
case  of  White,  a.  o.  1811. 


by  a  Mr.  Eyre,  still  it  was  a  publication  for 
which  the  defendants,  in  their  capacity,  as 
connected  with  this  paper,  were  clearly  an- 
swerable.   Another  circumstance  which  de- 
serves your  attention,  is  the  time  at  which 
this  advertisement  was  brought  forward ;  yoii 
will  find  in  the  same  paper  in  which  it  ap- 
peared, a  vast  number  of  advertisements  from 
various  associations  in  different  parts  of  the 
kingdom,  stating  ihat  there  had  lately  been 
many  seditious  >vritings  circulated  with  the 
^eatest  industry,  and  from  the  worst  inten- 
•tions,  which  had  already  done  much  mischief, 
and  expressing  a  determination  to  take  every 
method  in  future  to  discountenance  and  sup- 
press such  publications.     You  are  then  to 
coAsider  how  far  these  advertisements  might 
operate  as  an  antidote  to  the  statement  con« 
tained  in  this  publication,  you  are  to  take  into 
review  the  whole  of  the  paper  and  advertise- 
ments, tliat  you  may  be  able  to  judge  fairly 
of  the  tendency  of  the  contents,  and  the  in- 
tention of  the  writers;  you  will  then  decide 
whether  this  paper  was  published    with  a* 
peaceable  temper,  and  from  upright  inten- 
tions.   I  have  nothing  to  say,  in  order  to  ex- 
aggerate the  case,  or  influence  your  decision ; 
I  have  never  had  occasion  to  do  so  in  any  in- 
stance ;  it  is  neither  ray  duly  nor  my  wish  in 
the  present,  and  I  trust  that  no  man  in  my 
situation  will  ever  do  so  upon  any  future  oc- 
casion.   All  cases  of  which  the  law  takes 
cognizance,  and  which  are  to  be  determined 
by  ascertaining  facts,  and  applying  the  law  to 
them,  are,  thank  God,  safe  m  the  hands  of  a 
jury,  the  best  guardians  of  our  rights.    Every 
thing  in  this  country  that  deserves  to  be 
called  a  blessing,   is  indisputably  deposited 
in  their  hands,  as  well  as  the  power  to  apply 
a    remedy,    wherever  their  interference  is 
called  for  to  check  the  process  of  an  evil.    It 
is  from  our  blessings  being  vested  in  their 
hands,  that  we  derive  our  security  for  their 
enjoyment,  and  our  confidence  in  their  dura- 
tion.   It  is  for  you,  gentlemen  of  the  jury,' 
exercising  your  privilege  in  its  full  extent, 
from  the  facts  which  I  shall  now  lay  before 
you,  to  judge  of  the  tendency  of  this  paper, 
which  is  the  subject  of  prosecution;    from 
the  l)ench  you  will  hear  laid  down,  from  the 
most  respectable  authority,  the  law  which 
you  arc  to  apply  to  those  facts.    The  right'of 
every  man  to  represent  what  he  may  conceive 
to  be  an  abuse  or  grievance  existing  in  the* 
^vernment  of  the  country,  if  his  intention's 
in  so  doing  be  honest,  and  the  statement 
made  upon  fair  and  open  grounds,  can  never 
for  a  moment  be  questioned.     I  sliall  never 
think  it  my  duty  to  prosecute  any  person  for 
writing,  printing,    and  pubhshing  fair  and 
conscientious  opinions  on  the  system  of  the 
government  and  constitution  of  this  country; 
nor  for  pointing  out  what  he  may  honestly  con- 
ceive to  be  grievances;  nor  for  proposing  legal 
means  of  redress.*    But  was  this  the  qise 


I 


*  Afler  citing  this  passage  and  4  Bi.  Comm.<- 
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with  respect  to  the  present  publication  ?  Did 
the  mooe  in  which  the  writers  exposed  what 
they  considered  as  the  abuses  of  the  constitu- 
tion, indicate  a  peaceable  temper  or  honest 

intentions,  and  a  desire  only  to  obtain  red/ess 

II        ■  .  -  ■  .1.  I      .  Ill  ■ 

151,  referred  to  by  the  attorney-general  p.  987, 
Mr.  Starkie  observes,  *^  When  measures  are 
fairly  canvassed,  and  their  defects,  real  or 
imaginary,  pointed  out  with  coolness  and 
temper,  it  does  not  seem  to  have  been  con* 
tended,  in  modem  tiroes,  that  the  line  of 
du^  has  becA  transgressed,  though  the  dis- 
cussion may  tend  to  prove  the  authors  of 
those  measures  to  be  ill  qualified  forthar 
situations.  Party  heat  and  zeal  will  overleap 
those  bounds,  or  any,  indeed,  which  decency 
miffbt  prescribe ;  and  the  thirst  after  honours 
ano  wealth,  and,  frequently,  motives  still  more 
reprehensible,  produce  personal  attacks  upon 
character, — misrepresentation  or  exi^gerated 
statements  of  matters  of  fact, — or  downright 
lie»  fabricated  to  answer  particular  ends,  and 
illustrated  with  innammatory  comments* 

*^  To  prevent  all  excesses  of  this  nature, 
without  destroying  at  the  same  time  the 
liberty  of  the  press,  would  be  as  impracticable 
as  to  root  out  from  human  nature  the  passions 
which  gave  them  birth ;  but  though  it  may 
not  be  politic  to  interfere  in  every  instance 
where  the  bounds  of  rational  discussion  may 
have  been  overstepped,  it  seems  clear  that 
any  such  excess  is  illegal. 

**  The  test  of  intrinsic  illegality  must,  in 
this  at  in  other  cases,  be  decided  by  the  an- 
swer to  the  question,  Has  the  comnmnkation 
a  plain  tendency  to  produce  public  mischief,  by 
perverting  the  nUnd  of  the  subject,  and  creating 
a  general  dissatiifaciion  tomardi  government  f 
This  tendency  must  be  ascerta'med  by  a  num^ 
bcr  of  circumstancescapable  of  inlinitc  variety ; 
it  is  evidenced  by  the  wilful  misceprescntalk>n 
or  exaggerated  account  of  facts  which  do 
exist,  or  the  assertion  of  those  which  do  not, 
mingled  with  inflammatory  comments,  ad- 
dressed to  the  pa^ions  of  men,  and  not  to 
their  reason,  tending  to  seduce  the  minds  of 
the  multitude,  to  irritate  and  inflame  them. 

''  It  may  be  said,  where  is  the  line  to  be 
drawn }  Discontent  may  be  produce<l  by  a 
fiur  statement  of  facts,  inasmuch  as  it  is  very 
possible  for  an  imbecile  or  corrupt  man  to  be 
employed  in  the  administration  of  public 
a^rs.  To  this  it  may  be  replied,  that  to 
reader  the  author  criminal,  his  publication 
must  have  proceeded  from  a  malicioui  mind, 
bent  not  upon  making  a  fair  communication 
fer  the  purpose  of  exposing  bad  measures,  but 
J9r  the  MJke  of  excitine  tumult  and  dtsaflbction. 
The  judge  who  presiaes  at  the  trial^  is  bound 
by  the  law  of  tne-land,  to  deliver  his  opinion 
to  the  iury  upon  the  quality  and  tendency  of 
the  ptiblicatioa ;  and  the  defendant  cannot 
be  convicted,  unless  that  jury  be  convinced  of 
the  unfairness,  that  is,  of  the  maJice  of  the 
cepresentation/'  Starkie  on  the  Law  of 
Slaaidec  a&d  libd^  p.  53^  edLiof  X&td. 
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by  legal  and  constitutional  means?  Did  not 
this  paper,  on  the  oontraiy,  describe  tbe 
whole  system  as  one  mass  of  abuse,  giiev- 
ances,  misery,  corruption,  and  despair,  not  se 
much  as  bringing  forward  one  alleviating  or- 
cumstance,  or  arording  even  a  rav  of  hope? 
[Here  Mr.  Attorney-general  reacl  some  ex« 
tracts  from  the  paper]  It  attacked  the  go- 
vernment in  every  oranch,  in  its  legislature, 
in  its  courts  of  justice,  which  had  ever  been 
deemed  sacred,  and,  in  short,  represented  sll 
as  equally  corrupt  and  oppressive.  Theie 
was  no  circumstance  mentioned  fairly,  tfart- 
the  public  might  be  lei\  to  iudge  freely  upon 
their  situation.  W  hat  could  be  tbe  tendcDcr 
of  such  a  representation,  btit  to  excite  mur- 
murs and  inflame  discontent,  withoot  cftd- 
ing  one  good  purpose?  If  a  man  wishes  to 
state  honestly  what  he  conceives  to  be  s 
grievance,  let  him  do  it  candidly,  and  propost 
what  he  conceives  to  be  the  proper  means  of 
redress.  Let  him  not  take  one  side  of  the 
picture  only,  or  confine  himself  entirely  to  an 
unfJEivourafalle  view  of  tbe  subject,  but  let  him 
balance  the  good  with  the  evil,  let  him 
enumerate  the  blessings  as  well  as  the  Jnoon- 
veniences  of  the  system,  and  while  he  poioH 
out  abuses  and  enors,  not  forget,  likewise^  to 
enumerate  wise  and  salutary  regulatkms; 
such  a  conduct  on!  v  can  answer  the  purposes 
of  candid  and  useful  discussion.  Theoonlmy 
conduct  adopted  in  this  paper  can  only  bwrea 
tendency  to  unsettle  men's  minds,  and  stirup 
sedition  and  anarchQr  in  the  kingdoia.  I  never 
will  dispute  the  right  of  any  mao,  fnUy  to. 
discuss  topics  respecting  government,  and 
honestly  to  point  oul  what  hfO  may  coaaidtr 
as  a  proper  remedy  of  grievances ;  every  urns 
has  a  right  so  to  d«iv  if  the  cUscussion  be 
fairly  and  temperately  conducted;  I  never 
wiU  stand  asainst  such  a  person,  even  thoudt 
I  should  differ  with  him  in  my  opinion  of  the 
grievance,  or  dfeapptove  of  the  proposed 
means  of  reniedy.  But  when  men  DuUiabon 
these  points,  they  must  not,  aa  in  tne  present 
instance,  do  it  uufah'ly  and  partially;  thej 
must  not  paint  the  evil  in  the  most  gloTO|^ 
colours,  while  they  draw  a  veil  over  the  gowC 
The  writers  of  this  paper,  in  describing  the 
government  of  this  country  as  oroductive- 
only  of  one  scene  of  misery,  must  nave  scled 
contrary  to  their  own  knowledge  of  its  biess^ 
ings,  and  in  opposition  to  the  sense  which 
they  could  not  out  perceive  was  entertained 
by  the  people  at  lam  of  the  happiness  of 
their  condition.  To  what  motives,  I  will  vkf 
can  such  a  representation  be  ascribed,  or 
what  are  the  effects  to  which  it  is  natnralhr - 
calculated  to  lead  ?  Are  the  motives  such  outf 
as  can  be  set  down  '^to  fair  and  honest  intei* 
tion,  and  the  effects  only  such  as  can  tenm- 
nate  in  a  lc|^  and  peaceable  kneof  coodocl? 
We  are  to  consider  too,  that  this  modeot 
representation  is  adopted  with  ''^^?®^*Jf  ^ 
constitMtion  whichhas  been  the  admiration  of 
the  wisest  and  best  men  m  all  ages^wbobaw^ 
thought  it  barely  possihte  Hut  a  conitiMi^ 
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ahMA  ethX  8o  nearly  approachiidgto  a  model 
of  perfection.    It  is   a   constitution  under 
which  a  greatet  degree  of  happiness  has  been 
mQoyed  than  by  the  subjects  of  any  govern- 
xoent  whatever ;  and  the  sense  entertained  of 
its  blessings  depends  not  upon  the  vague 
festtlt  of  theory,  but  the  sohd  conviction  of  , 
ezperienee     These  blessings  have,  in  a  great  i 
ncftsiire,  sprung  from  the  properly  regulated  ' 
freedom  or  the  press; — ^a  freedom  therefore, 
which  it  18  more  dangerous  to  abuse ; — and  on 
naaintainine  that  freedom  on  its  proper  prin- 
cipks  chiefly  depends  our  security  for  the  en- 
joyment of  those  blessings.    That  this  coun- 
Uy  has  enjoyed  a  greater  sum  of  happiness 
under  its  present  constitution  than  any  other, 
depends  not  merely  upon  the  testimony  of  our 
own  experience ;  let  us  recur  to  the  evidence  of 
faislory,  we  shall  be  more  deeply  impressed 
"with  a  sense  of  our  present  felicity ;   let  us 
take  a  view  of  the  situation  of  the  subjects 
of  the  other  European  governments,  we  shall 
be  moire  strongly  convinced  of  the  superiority 
of  our  own.  What  then  do  the  writers  of  this 
paper  mean,  when  they  say  « that  we  feel  too 
much  not  to  believe,  that  deep  and  alanning 
abuses  exist  in  the  British  government;  yet 
wtf  are  at  the  same  time  fully  sensible,  that 
our  situation  is  comfortable,  compared  with 
that  of  the  people  of  many  European  king- 
doms:  and  that  as  the  times  are  in  some 
degree  moderate,  they  ought  to  be  free  from 
Tiot  and  confusion"  ?    Let  this  paragraph  be 
taken  b^  way  of  ilhistration.    When  they  talk 
of  our  situation  being  comfortable  compared 
with  that  of  many  European  kingdoms,  what 
seed,  I  will  ask,  for  this  qualification?    Is 
there  any  European  government  that  in  point 
of  real  liberty  and  actual  comfort  can  be  com- 
pared with  the  British  constitution  ?    In  this 
country  we  have  the  fullest  security  for  the 
possession  of  our  liberty  and  the  enjoyment 
of  our  property,  the  acquisition  of  which  must 
be  the  greatest  spur  to  every  honest  and 
laudable  exertion.    But  on  the  25th  Decem- 
ber  1792,  while  this  country  was  actually 
experiencing  the  blessings  resulting  from  its 
admirable  constitution,  the  principles  which 
this  paper  seemed  to  recommend  were  pro- 
ducing very  different  effects  in  a  neighbouring 
country.    The  effects  which  had  there  been 
produced  did  not  surely  hold  out  to  British 
subjects   any    encouragement,    to   adopt   a 
system  of  experiment  and  innovation.    The 
result  of  this  in  my  mind,  is,  that  no  man 
should  be  at  liberty,  without  a  specific  object, 
to  state  truly  or  falsely  what  appears  to  nim 
to  be  a  grievance  merely  for  the  purpose  of 
exciting  a  spirit  of  general  discontent,  which  I 
will  venture  to  say  never  can  be  called  into 
action  without  endangering  the  public  pro^ 
perity  and  happiness.    We  have  always  oeen 
m  the  habit  ot  regarding  the  Revolution  as 
the    greatest  blessing  that  ever  bcfel  this 
country.    But  how  do  the  writers  of  thi$ 
paper  reason   with   respect  to  this  event? 
Thej  enumerate  all  the  abuses  which  they 
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pretend  have  since  crept  into  the  constitution ^ 
while  they  mention  none  of  the  mady  im- 
provehients  which    have  taken  place  since 
that  period.    Is  this,  I  will  ask,  a  fair  mode 
of  stating  the  question  ?  Besides,  they  show 
themselves  ignorant  of  that  Revolution,  by 
talking  of  the  annual  parliaments  which  we 
then  lost.  What  was  the  end  of  ail  this?  The 
cause  of  truth  and  justice  can  never  be  hurt 
by  fair  and  temperate  discussion ;  if  you,  gen- 
tlemen of  the  iury,  consider  this  paper  as 
coming  under  that  description,  you  will  of 
cdurse  acquit  the  defendants.    Look  at  the 
beginning  and  conclusion  of  their  paper.  You 
will  find  that  they  set  out  with  declaring  thav 
they  are  in  pursuit  of  truth  in  a  peaceable, 
calm,  and  unbiassed  manner ;   and  from  an 
opinion  that  the  cause  of  truth  and  of  justice 
can  never  be  hurt  by  temperate  and  honest 
discussion,  that  they  claim  the  right  to  asso- 
ciate together  merely  for  the  communication 
of  thoughts,  the  formation  of  opinions,  and  to 
promote  the  general  happiness.     You  will 
find  that  they  conclude  thus :  "  We  hope  our 
condition  will  be  speedily  improved,  and,  to 
obtain  so  desirable  a  good  is  the  object  of  our 
present  association;    an  union   founded  on 
principles  of  benevolence  and  humanity;  dis^ 
claiming  all  connexion  with  riots  and  disorder, 
but  firm  in  our  purpose,  and  warm  in  our 
affections  for  liberty."     It  is  with  you  to 
decide  whether  you  think  the  general  tenor 
of  this  paper  consistent  with  the  principles 
assumed  at  the  beginning  and  asserted  at  the 
end.    If  you  shall  judge  that  it  contains  mat- 
ter very  inconsistent  with  these  principles, 
you  are  then  to  consider  whether,  in  a  case 
like  this,  humble  language  ought  to  ransom 
strong  faults.    If  you  shall    be    deafly  of 
opinion  that  tlie  paper  has  a  different  ten- 
dency from  that  which  is  professed  in  the 
outset  and  conclusion,  and  that  the  defendants 
themselves  were  aware  of  this  tendency,  you 
are  then  bound  by  your  oath,  and  by  the  law 
of  the  country,  to  find  the  defendants  guilty. 
Once  more,  as  to  the  contents  of  this  paper ; 
you  will  find  that  the  taxes  are  loudly  com- 
plained of,  but  that  not  a  word  is  said  of  the 
feneral  wealth  and  prosperity  of  the  kingdom* 
lut  let  a  deduction  be  made  of  the  national 
taxes  from  the  amount  of  the  national  wealth, 
and  I  am  confident  that  this  country  will 
appear  in  a  higher  state  of  opulence  and  pros- 
perity than  it  ever  was  at  any  former  period. 
What  purpose  then   can  such    partial  and 
unfiur  statements  answer,  except  to  inflame 
the  discontented  and  encourage  the  seditious? 
Whatever  I  have  said  of  the  tendency  of  tliis 
paper,  I  have  stated  only  as  my  own  opinion ; 
It  does  not  follow  that  the  society  at  Derby 
might  not  view  the  subject  in  a  very  dif- 
ferent light    All  that  my  duty  demands  is, 
solemnly  to  declare  that  I  considered  this  pro- 
secution, though  not  oridnating  with  myself, 
as  a  proper  case  to  be  submitted  to  the  consi- 
deration of  a  jury.     You  have  now  heard 
from  me  almost  atl  that  I  intended  to  say  at 
3  S 
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iially  taken  up  by  his  .predecessor,  now  called 
to  a  hi^h  situation  in  his  profession.  I  do  net 
mean  oy  any  t^ing  I  shall  saj  to  impute  un- 
becomins  conduct  to  either  of  those  respecia* 
ble  gentfemen  for  the  part  whieh  thej  hanre 
taken  in  this  bushiess :  they  no  doubt  farougibt 
it  forward,  because  they  considered  it  as  a 
proper  matter  for  the  discussion  of  a  Jury.*  I 
take  it  for  granted  that  they  would  not  fasie 
acted  sOy  hut  firom  a  sense  of  duty :  be  this 
however  as  it  may^  the  weieht  of  their  cha- 
racters ought  to  have  no  influence  upon  yoor 
minds  against  tlie  defendants.  It  would  be 
dangerous  to  justice  indeed,  if,  because  a 
charge  was  brought  by  a  respectable  4iitomey- 
general,  it  were  to  be  received  as  an  eYideooe 
of  guilt  which  ought  at  all  to  bias  tbe  jud(« 
ment  or  affect  the  decision  of  the  jury. — ^It  is 
the  privilege  of  every  British  subject  to  have 
his  conduct  tried  by  his  peers,  and  his  g^iik 
or  innocence  determined  by  them.  In.  this 
case  Mr.  Attorney-general  has  g^v^i  no  judg- 
ment ; — he  has  taken  up  the  business  uief^ 
in  the  course  of  his  professional  duty. — The 
whole  of  the  matter  comes  bef<Hre  jrou,  gen- 
tlemen of  the  jury,  who  of  course  will  ce|act 
every  thing  that  can  have  a  tendency  to  in- 
fluence your  decision  indenendentlj  of  tbe 
merits  of  the  cause ;  you  will  suffer  no  obsar- 
Yation  that  mav  fall  mm  my  learned  friend^ 
or  from  myself,  to  interfere  with  your  owa 
honest  and  unbiassed  judgments. — ^You  are  ta 
take  every  thing  that  relates  to  the  case  tola 
your  awn  consideration;— you  are  to  consuk 
only  your  own  judgments; — you  are  to  deodep 
as  you  are  bound  by  your  duty,  according  to  yonr 
own  consciences;  and  your  right  to  decide 
fully,  on  every  ooint,  is  clearly  ascertained  l^ 
the  law  of  libels.  To  the  act  lately  passed 
you  are  to  look  as  the  only  rule  of  your  caft- 
duct  in  the  exercise  of  your  functions. 

With  respect  to  the  interpretation  of  that 
act,  I  must  confess  that  my  learned  fincnd 
and  I  materially  differ.    In  one  princql^ 

case  at 
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present^  or  thought  neccSsary  to  submit  to 
you,  except  what  may  fall  from  my  learned 
friend  shall  require  me  to  add  some  farther 
observations  in  reply.  You  will  hear  from 
the  evidence  all  tne  facts  which  the  defen- 
dants have  to  urge  in  their  own  justiflcatton, 
and  from  his  lordship  all  that  shall  appear  to 
him  to  be  the  law  on  this  subject.  I  now 
leave  the  matter  to  your  decision.  If  you 
think  the  defendants  ought  to  be  acauitted,  I 
shall  retire  from  the  Court  with  a  full  convic- 
tion, not  inconsistent  however  with  that  re- 
spect which  I  owe  to  yoiu-  decision,  that,  4n 
bringing  this  matter  before  you,  I  have  acted 
according  to  the  best  of  my  judgment. 

Mr.  Jvoodj  the  junior  counsel  on  the  part 
of  the  prosecution,  was  then  proceeding  to 
call  witnesses,  and  Mr.  Berry  was  called,  wnen 
the  counsel  lor  the  defendants  said  he  was 
instructed  to  save  the  Court  all  this  trouble, 
as  the  defendants  were  anxious  to  try  the 

Suestion  on  its  own  merits.  As  counsel  for 
le  defendants,  he  therefore  admitted  that 
John  Lambert,  charged  in  the  information  as 
printer  of  the  Monung  Chronicle,  was  in  fact 
printer  of  that  paper ;  that  the  paper  was  pur- 
chased at  the  printing-house;  and  that  the 
defendants,  James  Perry  and  James  Gray, 
charged  in  the  information  as  proprietors  of 
the  same  paper,  were  in  fact  so.  If  these  were 
the  facts  meant  to  be  ascertained  by  witnesses 
thev  would  spare  the  Court  unnecessary  time 
ana  trouble,  by  admitting  them  fully  and  un- 
equivocally. 

The  Attorney-General  said  these  were  all 
the  facts  they  meant '  to  establish  by  proof; 
lie  thanked  nis  learned  friend  for  the  ad- 
mission. 

The  honourable  Thomas  Ertkine  then  rose  for 

the  defendants. 

With  the  two  gentlemen  charged  in  the  in- 
formation, as  proprietors  of  the  Morning  Chro- 
nicle, I  have  been  long  and  well  acquainted. 
Of  Mr.  John  Lambert,  who  conducts  the  me- 
chanical part  of  the  printinjg  business,  I  have 
no  personal  knowledge ;  but  from  my  inti- 
mate acquaintance  with  the  other  two,  I  have 
no  difficulty  in  saying,  that  if  I  had  in  my 
soul  the  slightest  idea  that  they  were  guilty, 
as  charsed  m  the  information,  of  malicious 
and  widced  designs  against  the  state,  I  shoukl 
leave  the  task  of  defending  them  to  others. 
-Not  that  I  c(uiceive  I  have  a  right  to  refuse 
my  professional  assistance  to  any  man  who 
demands  it;  but  I  have  for  a  day  or  two 
past  been  so  extremely  indisposed,  that  I  feel 
myself  scarcely  equal  to  the  common  exer- 
tion of  addressing  the  Court ;  and  it  is  only 
from  the  fullest  confldence  in  the  innocence 
of  tlie  defendants  that  I  come  forward  for  a 
very  short  time  to  solicit  the  attention  of  the 
jury.  You,  gentlemen^  indeed,  are  the  sole 
arbitrators  in  this  cause,  and  to  you  it  belongs 
to  decide  on  the  whole  merits  of  the  question. 
]V|r.  Attorney-General  has  already  given  a 
history  of  the  prosecution^  which  was  origi- 


however,  we  entirely  agree, — ^that  a 
libel  is  to  be  tiied  exactly  as  any  other  c 
case:  this  point  indeed  he  has  most  cor- 
rectly stated. — When  a  man  accused  of  a  libel 
is  brought  before  a  jury,  they  are  to  consader 
only  the  mind  and  intention  with  which  the 
matter  was  written,  and  accordingly  as  tbey 
ahall  find  that,  they  are  to  form  their  dedsm 
of  guilt  or  inuoceilce. — They  are  to  dismiss 
every  other  consideration,  amd  allow  then- 
selves  to  be  biassed  by  no  motive  of  pasty  er 
political  convenience.  There  is  this  essential 
diflierence  between  criminal  and  civil  caaes: 
in  criminal  cases,  the  jury  have  the  subiect 
entirely  in  their  own  hands ;  they  are  to  mm 
their  judgment  upon  the  whole  of  it,  not  only 
upon  the  act  alleged  to  be  criminal,  but  we 
motive  by  which  it  was  influenced  ^  the  in* 
tentlon  with  which  it  was  committed;  aad 
accorduis  to  their  natural  sense  of  the  trans- 
action, tney  ought  to  find  a  man  innocent  or 
guilty :  and  their  verdict  is  conchisive.  Noi 
so  in  civil  cases  ;--In  these  t^e  Juiy  are  bouni 
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toibideiii  their  deciskm  by  tbe  kw  as  ex- 

plained  by  the  judge ;  they  are  not  at  liberty 
lo  follow  their  own  opinions.  For  instance, 
if  I  am  deprived  of  any  part  of  my  property, 
the  kss  ol  my  property  lays  a  foundatioB  for 
an  action,  and  the  fiict  being  found,  the  jury 
are  bound  to  find  a  verdict  against  tbe  person 
who  has  occasioned  my  loss,  whatever  might 
be  his  intentions.  Here  the judee  pronounces 
the  law,  the  jury  only  find  the  &ct  The  law 
and  the  fact  are  as  distinct  and  separate,  as 
light  from  darkness;  nor  can  any  verdict  of  a 
jury  pass  for  a  farthing  in  opposition  to  the  law, 
as  laid  down  by  the  judge,  ance  the  courts 
have  a  power  to  set  such  a  verdict  aside.— 
But  io  criminal  cases,  the  very  reverse  has 
been  immemorially  establi^ed,  the  law  and 
the  fiict  have  been  inseparably  joined ;  the 
intention  of  the  party  accused  is  the  very  gist 
of  the  case.  We  are  criminal  only  in  the 
eyes  of  God  and  man,  as  far  as  the  mind  and 
intention  in  committing  any  act  has  departed 
finnn  the  great  principles  of  rectitude,  by  which 
we  are  bound  as  moral  aeenis,  and  by  the  in- 
dispensable duties  of  civil  society.  It  is  not 
the  act  itself,  but  the  motive  from  which  it 
proceeds,  that  constitutes  guilt,  and  the 
general  plea  therefore  in  all  criminal  cases  is 
not  guilty.  Such  is  the  answer  which  the 
Justice  and  clemency  of  our  laws  have  put  into 
the  mouth  of  the  accused ;  leaving  him  the 
right  of  acquittal,  if  the  circumstances  of  the 
transaction  shall  be  found  to  exculpate  his 
motives. 

The  criminality  of  a  person  under  the  libel 
sM^t,  b  not  to  be  taken  as  an  inference  of  law 
fham  the  fiu:t,as  Mr.  Attomey-eeneral  has 
stated  it;  but  (if^  as  one  of  theauuiorsof  that 
bilJ>  I  may  be  allowed  to  interpret  its  meaning) 
H  connects  and  involves  the  law  and  the  fact 
together,  and  obliges  the  jury  to  find  in  this 
crime,  as  in  all  otlMtrs,  by  extrinsic  as  well  as 
intrinsic  means,  the  mind  and  intention  with 
which  the  fact  was  committed.    Nothing  can 
be  more  simple  than  the  doctrine.    It  goes 
directly  to  the  reason  of  the  thins.  Two  men, 
£or  instance,  are  in  company,  and  one  of  them 
is  killed.    It  is  not  an  inference  in  the  law 
firom  the  fact  of  the  killing  that  the  person 
was  guilty  of  murder — it  miebt  be  man- 
alaughter,  justifiabiehomicide,  cnance-medley, 
or  itjnight  be  murder: — the  fact  does  not 
bifer  the  crime :  it  is  the  intention  with  which 
the  act  was  committed,  and  this  the  jury  are 
hound  to  discover  and  decide  upon  from  all 
the  accompsuoyine  circumstances.    If  I  had 
heen  wrong  in  holding  this  opinion,  all  my 
opposition  to  that  great  luminary  of  the  law 
now  dcsparted,*  but  who  will  always  live  in 
public  memo^,  was  wron^  and  false ;  I  re- 
vered his  venmble  authonty,  I  admired  the 
BpJendor  of  his  talents  which  illustrated  the 
age  he  lived  in,  and  perhaps  ages  will  pass 
vritbput  producing  his  rival.    I  still  opposed 

^  William,  earl  of  Mansfield,  who  died 
ttarch  SQth,  179^. 


him,  in  the  meridian  of  his  fame,  on  the  doc- : 
trine  that  the  law  of  libel  was  an  inference 
from  the  hcL  and  now  the  legislature  have 
solemnly  confirmed  my  opinion,  that  the  law. 
and: fact  are  compounded  together,  and  are. 
both  to  be  found  by  the  jury.  I  could  not 
have  held  4m>  my  head  iu  this  court,  nor  in 
the  world,  if^it  had  been  adjudged  otherwise  }, 
and  how  my  learned  friend  can  hold  an  opi- 
nion that  the  nuestion  of  libel  is  to  be  tried 
precisely  like  all  other  criminal  cases,  and  yet. 
that  ariminal  intent  is  an  inference  of  law,  I 
am  utterly  at  a  loss  to  comprehend.  I  aver 
that  you  are  solemnly  set  in  iudgment  on  the 
hwts  of  the  defendants,  in  the  ^blication  of 
this  paper ;  you  are  to  search  for  their  inten- 
tion Dy  every  mean  which  can  suggest  itself 
to  you,-— you  are  bound  to  believe  in  your  con- 
sciences that  they  are  guilty  of  malicious  and 
wicked  designs,  before  you  can  pronounce  the 
verdict  of  Octltt. — It  is  not  because  <me  a# 
them  published  the  paper,  or  because  the 
others  are  proprietors  of  it,  but  because  they 
were,  or  were  not,  actuated  by  an  evil  mind< 
and  had  seditious  intentions,  that  you  must 
find  them  guilty  or  not  suil^.  Such  was  the 
opinion  of^the  venerable  Hale.  He  clearly 
stated  that  such  should  be  the  charge  ^iven 
to  you  by  tbe  judge.  It  is  his  sacred  functioB 
to  deliver  to  you  an  opinion,  but  not  to  force 
it  upon  you  as  a  rule  for  yours.  A  jury  will 
always  listen  with  reverence  to  the  sdema 
opinion  of  the  judge,  but  they  are  bound  to 
examine  that  opinion  as  rigorously  as  that  of 
an  advocate  at  the  hai ;-— they  cannot  and 
they  oueht  not,  to  forget  that  a  judge  is 
human,  like  themselves,  and  of  course  not 
exempt  from  the  infirmities  of  man.  I  do  not 
say  this  to  inspire  you  with  any  jealousy  of 
the  explanations  which  may  be  ^ven  you  by 
the  noble  and  learned  judge,  who  presid^ 
here  with  so  much  wisdom,  integrity,  and 
candour,  and  whose  ability  in  explaining  tbe 
law  derives  both  force  and  lustre  from  the 
impartiality  which  so  eminently  distinguishes 
him  in  the  discharge  of  the  duties  of  his 
office. 
I  now  come  to  the  consideration  of  the 

3uestion.  What  is  the  charge  aninst  the 
efendants  ?  Let  us  look  to  the  information, 
which  sets  out  with  referring  to  his  majesty's 
proclamation  which  had  appeared  against  all 
seditious  writings,  previous  to  the  publication 
of  the  libel.  I  will  not  here  talk  of  the  pnv- 
priety  of  that  proclamation : — it  is  not  at  all 
my  business  here  to  enter  into  political  ques- 
tions ;  I  have  a  privilege  to  discuss  them  in 
another  nlace.  I  will  suppose  the  proclama- 
tion to  nave  been  dictated  by  a  wise  and 
prudent  policy; — I  will  give  credit  to  it  as  a 
measure  of  salutary  precaution  and  useful 
tendency.  I  will  only  remind  its  authors 
when  it  was  issued.  It  was  issued  at  a  period 
the  most  extraordinary  and  eventful  which 
ever  occurred  in  the  annals  of  mankind ;  at  a 
period  when  we  beheld  ancient  and  powerful 
monarchies  overturned — crumbled  into  dual^ 
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and  republics  rising  upon  their  rmns;  when 
we  beheld  despotic  monarchy  si^cceeded  by 
the  despotism  of  anarchy.  In  this  state  of 
alarm,  confusion,  ^uid  devastation  in  other 
countries,  the  defendants  are  accused  by  this 
information  of  wickedly,  maliciously,  and 
seditiously  endeavouring  to  discharge  his  ma- 
jesty from  the  hearts  of  bis  subjects,  and  to 
alienate  the  people  of  England  from  what 
their  affections  were  rivetted  on — a  limited 
and  well-regulated  monarchy.  The  procla- 
mation appeared  professedly  to  check  a  spirit 
of  innovation,  which  had  already  displayed 
itself  by  such  alarming  effects  in  a  neignbour- 
ing  country,*  and  which  it  was  feared,  by  its 
authors,  might  in  its  progress  become  fatal  to 
all  establishments.  How,  then,  can  this 
paper  be  deemed  seditious,  in  the  spirit  of  that 
proclamation  ?  It  was  not  surely  against  a  re- 
form in  our  own  constitution,  which  this 
paper  recommends,  that  the  proclamation 
was  pointed,  but  against  those  wtio,  in  imita- 
tion of  that  neighbouring  country,  wished  to 
establish  a  republican  anarchy.  Can  any 
man  produce  a  single  expression  which,  in  the 
smallest  degree,  countenances  such  a  system  ? 
— ^How  then  can  this  paper  be  urged  to  be 
fiublished  in  defiance  of  his  majesty's  autho- 
rity, or  to  have  a  tendency  to  alienate  the 
minds  of  his  subjects  from  his  government  ^ 
A  proclamation  is  always  considered  as  the 
act  of  ministers ;  it  becomes  the  fair  subject 
.of  discussion ;  nor  do  the  contents  of  this 
paper  at  all  breathe  a  spirit,  either  disrespect- 
Jul  to  his  majesty's  person,  or  injurious  to  his 
government. 

If  you,  gentlemen  of  the  jury,  can  think 
that  the  defendants  were  actuated  by  the 
criminal  motive,  not  of  wishing  to  reform 
and  restore  the  beautiful  fabric  of  our  consti- 
tution, somewhat  impaired  by  time,  but  to 
destroy  and  subvert  it,  and  to  raise  on  its 
Tuins  a  democracy  or  anarchy, — an  idea  at 
which  the  mind  of  every  honest  man  must 
Judder, — you  will  find  them  guilty.  Nay,  if 
any  man  knows  or  believes  them  to  be  capable 
of  entertaining  such  a  wish,  or  will  say  he 
ever  heard  or  had  cause  to  know,  that  one 
sentence  intimating  a  desire  of  that  nature 
ever  fell  from  the  lips  of  any  one  of  them,  I 
will  give  them  up.  How  they  came  to  be  so 
charged  upon  the  record,  I  cannot  tell ;  there 
are  not  among  his  majesty's  subjects  men 
better  disposed  to  the  government  under 
which  they  live  than  the  defendants.  There 
have  appeared  in  the  Morning  Chronicle,  day 
after  uay,  advertisements  to  a  vast  number, 
warning  the  people  of  this  country  against 
seditious  persons,  and  as;ainst  the  effects  of 
seditious  publications.  llow  any  jury  can  be 
brought  to  think  the  defendants  are  what  they 
are  stated  to  be  upon  the  record,  I  know  not. 
The  information  states,  that  the  defendants 
l>eing  wicked,  malicious,  seditious,  and  ill- 
■disposed  persons,  did  mlfulf^f  wickedly,  mali- 
ciously, and  seditiously^  publish  a  certain  fnali- 
fiious,  $<^ndahus,  andsfiaitious  Mbel  against  the 
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government  of  this  kingdom,  agginst  its  jpeaoe 
and  tranquillity,  and  to  stir  up  revolt^  and  to 
encourage  his  majesty's  subjects  to  resRstanoe 
against  nis  person  and  MvemiiMfit.  This  it 
the  charge.  All  records  nave  run  in  this  font 
from  the  most  remote  antiquity  in  this  coun- 
try, for  the  purpose  of  charging  the  defendant 
expressly  and  emphatically  with  an  evil  in- 
tention. So  we  charge  a  man  accused  of 
treason ; — so  of  murder ; — so  of  all  the  wont 
and  most  dangerous  crimes ;  first,  we  bedu 
with  the  intention,  and  then  we  state  oe 
overt  act  as  evidence  of  that  intention  which 
constitutes  the  crime.  Now  the  record 
charges  these  defendants  with  this  evil  inten- 
tion, and  that,  in  order  to  give  effect  to  that 
intention,  they  did  publish  the  paper  now  be- 
fore the  jury.  Such  is  the  charges.  Mr.  At- 
torney General  has  stated  to  you  in  his  open- 
ing, that  if  it  shall  appear  to  you,  that  the 
paper  in  question  was  not  written  with  a  ggod 
intention  by  its  authors^  then  the  def^Hiunts 
are  guilty  of  the  crime  imputed  to  them  upon 
the  record.  This  I  deny.  Your  lordship  urU 
rectollcct  the  case  of  the  king  and  Stockdale,* 
and  I  shdl  leave  to  the  jury  in  Mit,  BSjmsr 
lordship  did  in  that  case,  the  question  of  the 
intention  of  the  party  from  the  context  of  the 
whole  publication,  and  the  circumstances  at- 
tending it;  and  upon  this,  I  will  nMLintiiD 
that  it  is  not  sufficient  that  it  should  appear 
the  paper  was  written  with  a  criminal  inteft- 
tion  by  its  author,  or  that  the  paper  itself  wis 
criminal,  but  that  it  must  also  appear  that  the 
defendants  published  it  with  a  criminai  titfoi- 
tion.  Here,  as  in  every  other  case,  the  great 
maxim  of  the  law  is  to  be  recollected  z  aetm 
nonfacit  reum ;  the  mere  act,  taken  by  itself. 
and  separated  from  the  intention,  can  nevei 
in  any  instance  constitute  guilt.  There  is  &e 
evidence  who  are  the  authors  of  this  paper ; 
the  attorney-general  has  not  proved,  or  shown 
in  any  way  that  the  person  who  composed 
the  paper,  was  of  the  description  which  the 
record  states  the  defendants  to  be.  If  the  de- 
sign of  the  writers  of  this  paper  was  so  mis- 
chievous, then  the  society  that  gave  it  birth» 
were  seditious  and  evil-disposed  men. — What 
steps  have  been  taken  to  aiscover,  and  hunt 
out  this  treason }  Have  the  society  been  pro- 
secuted, or  any  of  its  members? — Has  the 
writer  been  sought  afler  and  pumshed  ? — No 
such  thing.  At  Derby  all  is  quiet.  No  sedi- 
tion has  been  found  lurking  there, — no  prose- 
cution has  been  instituted  against  any  person 
whatever  for  this  paper. — But  it  has  been 
said,  the  paper  itself  will  prove  the  seditioas 
design.  After  reading  it  over  and  over  aaaia, 
and  paying  to  it  all  the  attention  possible,  I 
protest  I  cannot  discover  any  such  tendency; 
on  the  contrary,  I  can  very  well  conceive 
that  the  man  who  wrote  it,  might  honestl/ 
be  induced  to  write  and  circulate  it,  not  only 
with  the  most  unblemished  intentions^  bet 

from  motives  of  the  purest  attachment  to  the 
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*  See  it  in  this  VoL  p.  957. 
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«»ttiliitioQ  of  tke  muMry^  and  the  most 
ardent  wishes  for  the  bappiDeas  of  the  people. 

I  esn  conceive  that  he  nad  no  other  object 
in  pouatiag  out  the  defects  of  the  constitution^ 
than  to  show  the  necessity  of  a  reform  which 
mieht  bring  it  back  to  its  ancient  principles, 
ana  establish  it  in  its  original  purity.  Ani- 
mated by  those  wishes,  the  author  was  natiu 
rally  enough  led  to  advert  to  what  was  passing 
en  the  continent  of  £urope,  and  to  consider 
how  far  it  might  affect  the  interests  of  his 
country  and  the  attainment  of  his  favourite 
efcyect.  He  was  thence  led  to  conclude,  that 
nothing  could  be  more  fatal  to  us,  or  more 
likely  to  increase  the  calamities  under  which 
we  have  already  suffered,  than  an  interference 
in  those  destructive  wars  which  were  ravajging 
Europe,  and  against  which  every  good  citizen, 
as  well  as  every  firiend  to  humanity,  oueht  to 
#nter  his  protest.  This  may  be  gathered 
from  the  conclusion  of  the  fourth  section  of 
the  paper :  *'  We  are  certain  ourpretent  heafy 
hurikenM  are  oming,  in  a  great  mea$ure,  to  cruel 
9nd  impolitic  wars,  and  therrfore  we  will  do  ally 
0n  our  party  m  peaceable  citizens  who  have  the 
good  ef  the  comrnunity  at  hearty  to  enlighten 
each  other,  and  to  protest  against  them,*' 
Here  it  is  evident  that  the  author  considers 
the  state  of  the  representation  as  the  cause  of 
our  present  evils,  and  to  a  constitutional  re- 
form of  parliament  he  looks  as  their  remedy. 
-—In  the  cojiclusion  cf  the  fiAh  section  he 
thus  explicitly  states  his  sentiments : 

**  An  equal  and  uncorrupt  representation 
wouldy  we  are  persuaded^  save  us  from  heavy 
e»penteSy  and  detiver  usfrom  many  oppressions; 
cae  wiil  therefore  do  our  duty  to  procure  tMs 
reforwy  which  appears  to  us  of  the  utmost  tm- 
portance.^*  How  is  it  proposed  to  procure 
this  reform  ?  Why,  *'  by  constitutional  means; 
— by  the  circulation  of  truth  in  a  (leaceable, 
calm,  unbiassed  manner."  Can  this  then  be 
xnalidousiy  intended  f  Does  it  fall  within  the 
attorney-general's  deRcription  of  sedition  ?  Is 
it  ht  that  a  subject  of  this  country  should  be 
convicted  of  a  crime,  and  subjected  to  heavy 
punishment,  for  publishing,  that  abuses  sub- 
sist in  the  government  of  this  country ;  and 
aiding  from  thence  the  necessity-for  reform  f 
Mr.  Attorney  General  seems  to  admit  that  a 
man  may  publish,  if  he  pleases,  the  evils 
which  appear  to  him  to  subsist ;  but  he  quali- 
fies it  by  saying,  that  when  he  points  out  ^e 
defects,  he  should  point  out  also  the  advan- 
tages arising  from  our  representation ; — that 
he  should  state  the  blessings  we  enjoy  from 
the  mixed  nature  of  our  monarchy ;— that  if 
he  draws  the  gloomy  part,  he  should  present 
\%B  also  with  the  bright  side  of  the  picture,  in 
order  that  we  may  see  the  whole  together, 
and  be  able  to  compare  what  is  beautiful  with 
what  is  deformed  in  the  structure  of  our  go- 
vernment. I  must  own  I  was  rather  sur- 
prised to  hear  such  an  argument  from  my 
learned  friend :  I  can  hardly  think  the  obser- 
valtoQ  fair,  or  by  any  means  worthy  of  his 
enlightened  nnderstanding.    He  must  know^ 


that  when  a  zealous  man  potm  out  hit 
thoughts,  intent  on  urging  a  particular  point, 
he  confines  himself  to  the  question  he  has  la 
view  :^he  directs  his  whole  attention  to  illu^ 
trate  and  enforce  it,  and  does  not  think  it  ne- 
cessary to  run  into  every  angle  and  corner^  itt 
rake  together  heterogeneous  materials,  which, 
though  they  may  be  connected  with  the  gene* 
ral  subject,  are  foreign  to  his  particular  pur- 
pose. 

No  man,  if  he  felt  himself  goaded  by  the 
excise  laws,  tould  be  expected,  m  his  petition 
for  redress,  to  state  all  the  advantages  which 
arose  to  the  state  out  of  the  other  branches  of 
the  revenue.'^If  this  were  to  be^opted  as  m 
rule,  a  man  could  not  complain  of  a  grievance, 
however  intolerable  he  felt  it  to  himself  with- 
out  also  stating  the  comforts  which  were  en« 
joyed  by  others.  Is  a  man  not  to  be  per^ 
mitted  to  seek  redress,  from  any  part  of  die 
government  under  which  he  hves.  and  to 
support  which  he  contributes  so  much,  unless, 
in  entmierating  his  particular  grievance,  he 
enters  into  a  general  panegyric  on  the  consti* 
tution  f  Will  Mr.  Attorney  General  say  to-day, 
that  this  is  the  law  of  libel  ? 

This  very  point  has  been  most  admirably 
touched  upon  by  a  person  who  ranks  in  the 
highest  class  of  eenius,  and  whose  splen^ 
and  powerful  talents,  once  exerted  in  the 
cause  of  the  people,  may  possibly  bear  away 
the  palm  in  tne  minds  of  postenty  from  Uie 
most  illustrious  names  of  Greece  and  Rome. 

Mr.  Burke,  in<  his  reflections  on  the  affi&ira 
of  France,  at  the  commencement  of  the  revo- 
lution, most  justly  observes,  that  when  a  man 
has  any  particular  thing  in  view,  he  kwes 
sight  for  a  time  even  of  nis  own  sentiments 
on  former  occasions  :  when  that  right  hen. 
gentleman  was  asked  by  those  who  had  so 
oflen  listened  to  his  eloquence  in  favour  of 
tlie  people,  why  he  had  excluded  his  former 
favourite  topic  from  a  share  in  his  work,  and 
made  monarchy  the  sole  subject  of  his  vindi- 
cation and  panegyric  P — ^Whatever  ma^  be* 
long  to  the  work  itself,  the  answer  which  he 
gave  upon  that  occasion  must  be  admitted  to 
be  sound  and  forcible. — When  the  rights  of 
the  people  appeared  to  him  to  be  in  aanger, 
from  the  increasing  and  overpowering  m- 
fluence  of  the  crown,  be  brought  forward, 
he  said,  sentiments  favourable  to  such 
rights. — But  when  monarchy  was  in  diUiger, 
monarchy  became  the  object  of  his  protec- 
tion ;  the  rights  of  the  people  were  nothing 
to  him  then ;  they  did  not  form  the  subject 
of  his  book ;  his  object  was,  to  show  where 
the  danger  lay ;  and  the  beautiful  illustration 
from  Homer,  relative  to  the  death  of  Hector, 
was  most  applicable:  "  When  his  body  waiS 
placed  before  the  aged  king,  his  other  sons 
surrounded  him,  anxious  to  afford  that  conso- 
lation which  so  great  a  calamity  reouired; 
the  unhappy  fathw,  as  if  offended'  Witn  their 
tenderness,  fluQg  his  afSectionate  of&prkig 
from  him  like  a  pestilence.  Was  it  that  the 
inanimttta  and  uaeless  corpse  wae  dearer  w  the 


1009]         SiGSOBGE  IIL  Pnemlittgs  agamsi  Jakii^  Lamicri,  Jss.  Pkrry,  [1004 

went  thin  the  fiving  diiliren  ?— No.  But 
ttt  mnd  was  lo  absorbed,  so  buried  in  the  &te 
of  Hcctcv,  that  he  was  m  awhileincaikable  of 
eotertu'ning  any  other  impression." — So  said 
the  author  of  that  book  ;*  and  it  was  welL 
Mki;   for  when  a  man  writes  upon  a  particu- 

*  ^  As  any  one,'*  says  BuiiEey^  of  the  great 
members  of  this  constitution  happens  to  be 
endangeiedy  he  that  is  a  friend  to  ail  of  them 
eboose^  and  presses  the  topics  necessary  for  the 
support  of  the  part  attacked,  with  all  the 
8trei^;th«  the  earnestness,  the  veliemence,  with 
all  the  power  of  stating,  of  argument,  juid  of 
colouring,  which  he  mppens  to  possess,  and 
which  the  case  demands.  He  is  nottoembar- 
Tass  the  minds  of  his  hearers,  or  to  incumber,  or 
overlay  his  speech,  by  brining  into  view  at 
•nee  ^as  if  he  were  readme  an  academic 
lecture}  all  that  may  and  ou^t,  when  a  just 
occasion  presents  itself,  to  be  said  in  favour 
of  the  other  members.  At  that  time  they  are 
out  of  the  court;  there  is  no  question  con- 
cerning them.  Whilst  he  opposes  his  de- 
fence on  the  part  where  the  attack  is  made, 
he  presumes,  that  for  his  regard  to  the  just 
rights  of  all  th^  rest,  he  has  credit  in  every 
eandidmind.  He  ought  not  to  apprehend,  that 
^  raising  fences  about  popular  privileges 
this  day,  will  infer  that  he  ought  on  the  next, 
to  concur  with  those  who  would  pull  down 
the  throne :  because  on  the  next  ne  defends 
the  throne,  it  oucht  not  to  be  supposed  that 
ke  has  abandoned  die  rights  of  the  people. 

*f  A  man  who,  among  various  objects  of  his 
equal  reeard,  is  secure  of  some,  and  full  of 
anxiety  for  the  fate  of  others,  is  apt  to  go  to 
much  greater  lengths  in  his  preference  of  the 
ottjccts  of  his  immediate  solicitude  than  Mr. 
Burke  has  ever  done.  A  man  so  circum- 
ftanced  of>en  seems  to  undervalue,  to  vilify, 
almost  to  reprobate  and  disown  those  that 
are  out  of  daneer.  This  is  the  voice  of  nature 
jHid  truth,  and  not  of  inconsistency  and  false 
pretence.  The  daneer  of  any  thing  very  dear 
to  us,  removes  for  the  moment  every  other 
affection  from  the  mind.  When  Priam  had 
his  whole  thoughts  employed  on  the  body  of 
his  Hector,  he  repels  with  indignation,  and 
drives  from  him  with  a  thousana  reproaches, 
his  survivins  sons,  who  with  an  officious 
piety  crowded  about  him  to  offer  their  assist- 
ance. A  good  critick  (there  is  no  better  than 
Mr.  Fox)  would  say,  that  this  is  a  masterstroke 
and  marks  a  deep  understanding  of  nature  in 
the  father  of  poetry.  He  would  despise  a 
2k«Uus,  who  would  conclude  from  this  passage 
that  Homer  meant  this  man  of  afilicdon  as 
hating,  or  being  indifferent  and  cold  in  his 
affections  to  the  poor  relics  of  his  house,  or 
that  he  preferred  a  dead  carcass  to  his  living 
children. 

**  Mr.t3urke  does  not  stand  in  need  of  an 
allowanco  of  thu  kind,  which,  if  he  did^  by 
eandid  criticks  ought  to  be  granted  to  him.'' 
Appeal  from  the  New  to  ike  OUi  Wtugn^  Burke's 
Vv^ks,  vol.  6.  pp.  114|  11$,  Qvo.  ia08. 


lar  subject,  be  centres  bisniiad  ia,  he  calls 

forth  ail  its  powers  and  energy  to  the 
aion,  and  allows  nothing.  Sat  has 
immediate  relation  to  the  otgect  he  baa  is 
view,  to  divide  his  feelings  or  dirtrart  fan 
attention.— But  if  the  obserradons  of  Mr. 
Attorney-general  are  to  be  adopted  as  a  rale, 
it  will  faie  unpossible  to  discuss  any  nointof  n 
question,  without  entering  into  the  whole 
merits ;  no  man  will  dare  to  complain  of  any 
abuse  of  the  constitution,  without  at  the  same 
time,  enumerating  all  its  excellences,  or  ve^- 
ture  to  touch  upon  a  topic  of  nievanoe  iritis> 
out  bringing  forward  a  recitd  of  blessinss. 
A  paragraph  would  be  swelled  to  a  pamphwt, 
and  an  essay  expanded  to  a  dissertation. 

But  it  seems  the  circumstances  of  the  times 
render  any  opinion  in  fiivour  of  a  reform  of 
parliament  peculiarly  improper,  and  even 
dangerous,  and  that  the  reoommcndation  of 
it,  as  the  only  remedy  for  our  grievances^ 
must,  therefore,  in  the  present  moment,  be 
ascribed  to  mischievous  intentions.  Were  I 
impressed  with  a  sense  of  that  corruntioi^ 
winch  has,  to  a  certain  degree,  Jimpairea  and 
de£iced  the  fair  fobric  of  our  constitution,  aaA 
which,  if  not  stopoed  in  its  prmess,  waef 
lead  to  its  decay  and  ruin ; — ^were  1  to  address 
you,  gentlemen  of  the  jury,  to  petition  for  a 
reform  of  parliament,  I  would  address  yo« 
particularly  vow,  as  the  season  most  fit  for 
the  purpose ;  I  would  address  you  vow,  be- 
cause we  have  seen  in  other  countries,  the 
effect  of  suffering  evils  to  prevail  so  long  in  a 
government,  aiM  to  increase  to  such  a  piteh, 
that  it  became  impossible  to  correct  them, 
without  bring^  on  greater  evils  than  those, 
which  it  was  the  first  object  of  the  people  te 
remove;^ that  it  became  impossible  to  le- 
m€^dy  abuses  without  opening  a  door  to  rsve- 
lution  and  anarchy.  There  are  many  ifis- 
eases  which  might  be  removed  by  gentle 
medicines  in  their  beginning,  and  even  cor- 
rected by  timely  regimen,  which,  when 
neglected,  are  sure  to  brine  thdr  victims  te 
the  grave.  A  slight  wouna,  which  may  be 
certamlv  cured  b^  the  simplest  a)>piication 
seasonably  administered^  if  lefl  to  itself  will 
end  in  gangrene,  mortification,  and  death. 
If  experience  can  be  of  any  service  to  wars 
men  of  their  danger,  and  to  instruct  them 
bow  to  avoid  it,  this  is  the  season  to  teach 
men  the  best  sort  of  wisdom, — that  wisdom 
which  comes  in  time  to  be  usefuL  I  have 
myself  no  hesitation  in  subscribliw  to  all  the 
great  points  in  this  declaration  of  the  meeting 
at  Derby.  To  the  abuses  of  our  representa- 
tive system  they  ascribe  our  unneceiaaiy 
war,— our  heavy  burthens, — our  maqy  n»- 
tioiud  calamities^ — ^And  at  what  period  have 
not  the  best  and  wisest  men,  whom  this 
country  ever  produced,  adopted  the  same 
sentiments,  and  employed  the  same  language  ^ 
The  illustrious  earl  of  Chatham  has  dignified 
the  cause  by  the  noblest  specimens  Sf  elo- 
quence.   And  who  has  not  read  the  beauti$il 

^d  energetic  letter  of  sir  George  Seville  to 
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his  ooQstitnenia,  on  the  same  subject,  a  letter 
which  is  90  much  in  point  that  I  must  beg 
leave  la  repeat  it  to  you. 

^  I  return  to  vou  baffled  and  dispirited, 
and  I  am  sorry  that  truth  obliges  me  to  add, 
¥rith  hardly  a  ray  of  hope  of  seeing  any 
change  in  the  miserable  course  of  public  calar 
mities. 

**  On  this  melancholy  day  of  aeoount,  in 
rendering  up  to  you  my  trust,  I  deliver  to  you 
your  share  of  a  country  maimed  and  weak- 
ened; its  treasure  lavished  and  mis-spent; 
its  honours  faded ;  and  its  conduct  the  laugh- 
ing-stock of  Europe :  our  nation  in  a  manner 
without  allies  or  friends,  except  such  as  we 
have  hired  to  destroy  our  fellow-subjeets,  and 
to  rav^e  a  country  m  which  we  once  claimed 
ao  invaluable  share.  I  return  to  you  some 
of  your  principal  privileges  impeached  and 
mangled.  And  lastly,  I  leave  you.  as  I  con- 
ceive, at  this  hoar  and  moment,  rally,  effec- 
tuallyy  and  absolutely,  under  the  discretion 
jtaid  power  of  a  military  force,  which  is  to  act 
without  waiting  for  the  authority  of  the  civil 
magistrates. 

<'.  Some  have  been  accused  of  exaggerating 
the  public  misfortunes,  nay,  of  having  endea- 
voured to  help  forward  the  mischief,  that  they 
might  afterwards  raise  discontents.  I  am 
'willing  to  hope,  that  neither  my  temper,  nor 
my  situation  m  life,  will  be  thought  naturally 
.to  urge  me  to  promote  misery,  discord,  or 
confinion,  or  to  eiult  in  the  subversion  of 
order,  or  in  the  ruin  of  property.  I  have  no 
reason  to  contemplate  with  pleasure  the 
poverty  of  our  country,  the  increase  of  our 
debts,  and  of  our  taxes ;  or  the  decay  of  our* 
-commerce. — Trust  not,  however,  to  mv  report : 
reflect,  compare,  and  judge  for  yourselves. 

**  But,  under  all  these  disheartening  cir- 
«imstance9>  I  could  yet  entertain  a  cheerful 
liepe,  and  uuderteke  again  the  commisuon 
with  alacrity,  as  well  as  zeal,  if  I  could  see 
any  effectual  steps  taken  to  remove  the  ori- 

Sinal  cause  of  the  mischief.— Then  would 
^ere  be  a  hope% 

"  But,  till  tne  purity  of  the  constituent  body, 
and  thereby  that  of  the  representative,  be  re- 
atoted,'there  is  nove. 

^  I  gladly  embrace  this  most  public  oppor- 
tunity of  delivering  my  sentiments,  not  only 
to  all  my  constituents,  but  to  those  likewise 
not  my  constituents,  whom  yet,  in  the  laige 
aense,  I  represent,  and  am  faithfully  to  serve. 
'  .  **1  look  upon  restoring  election  and  repre- 
sentation in  some  dej^ee  (for  I  expect  no 
miracles)  to  their  origmal  purity,  to  be  that, 
^ffWieut  which  all  other  efforts  will  be  vain 
and  ridiculous. 

'*  If  something  be  not  done,  you  may,  in- 
deed, retain  the  outward  form  of'^your  consti- 
tution, but  not  the  power  thereof.*** 

Such  were  the  words  of  that  great  and  good 

■       * 

*  This  quotation  was  introduced  by  Mr. 
Brskine  in  his  defence  of  Painci  arac.  pp.  425, 


man,  surely  equally  forcible  with  any  of  those 
employed  m  the  declaration  of  the  meeting  at 
Derby,  yet,  who  ever  imputed  to  him  mi*- 
chievous  intentions,  or  suspected  him  of  sedi- 
tion ?  His  letter  was  published  and  circulated, 
not  only  among  his  constituents  in  the  ex- 
tensive county  of  York,  but  addi^ssed  to  tfa« 
nation  at  large,  and  recommended  by  him  to 
their  attention.  Who  does  not  recollect  the 
conduct  which  had  been  adopted  on  the  same 
subject  by  the  veiy  men  now  nearest  his  ma- 
jesty, and  highest  m  his  counsels  ? — Had' not 
the  same  truths  published  in  this  declaration 
been  repeatedly  asserted  and  enforced  by 
them?  Names  it  is  unnecessary  to  mention; 
the  proceedings  to  which  I  refer  arc  suffi* 
ciently  known :  but  at  the  same  time,  I  Im 
leave  to  be  understood  to  convey  no  persomu 
reflection  or  reproach.  I  am  1  he  more  anxious, 
in  this  instance,  to  guard  aeainst  misrepresen- 
tation from  what  happened  to  me  upon  a  late 
occasion,  when,  in  consequence  of  my  ar^- 
ment  being  misunderstood,  an  observation 
was  put  into  my  mouth,  which  would  have 
disgraced  the  lips  of  an  idiot  It  was  ascribed 
to  roe  to  have  said,  that  if  any  man  had  writ- 
ten a  libel,  and  could  prove  the  publication  of 
the  same  hbel  by  another  person  before,  he 
might  justify  himself  under  that  previous  pub^ 
lication.  I  cannot  conceive  how  so  egre^ons 
a  blunder  could  have  been  committed;  what 
I  said  was,  HhaX  a  man  may  show  he  was 
misled  by  another  in  adopting  his  opinion^ 
and  may  use  that  circumstance  as  evidence  of 
the  innocence  of  his  intention  in  a  publication, 
where  the  writing  is  not  defamatory  of  an  in- 
dividual which  may  be  brought  to  a  known 
standard  of  positive  law,  but  is  only  criminal 
from  a  supposed  tendency,  in  fact  to  excite 
sedition  and  disorder; — ^he  may  then  repel 
that  tendency,  by  showing  the  jury,  who 
alone  are  to  jud^  of  it,  that  the  same  writing 
had  before  been  in  extensive  circulation,  with- 
out either  producing,  or  being  supposed  tm 
produce,  sedition  *,  and  he  may  also  repel  the 
mference  of  criminal  intention,  by  showing 
that  the  wisest  and  most  virtuous  men  in  other 
times  had  maintained  the  same  doctrines,  not 
merely  with  impunity,  but  vrith  the  approba^ 
tion  and  rewards  of  the  public.  This  I  main- 
tained to  be  the  law  in  the  case  of  Mr.  Holt 
the  printer,  and  this  upon  every  suitable  oc- 
casion I  shall  continue  to  maintain. 

To  brine  home  the  application.  The  first 
men  in  the  present  government  have  held 
and  published  every  doctrine  contained  in  this 
paper.*  I  studiously  avoid  all  allu»on  whicb 
may  seem  to  convey  reproach  to  the  high 
persons  to  whom  I  have  referred,  on  account 
of  any  chanee  apparent  in  their  conduct  and 
sentiments,  because  I  conceive  it  ta  be  unne^ 
cessary  to  my  present  argument,  and  because  I 
have  a  privilege  to  discuss  their  conduct  in  ane- 
place,  where  they  are  themselves  present  toi 
answer^    Besides,  a  man  has  a  right  to  his 
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MDtimtnU^  and  h^  has  ^  right  to  cbancc 
them ;  on  that  icore  I  attack  no  man,  I  only 
defend  my  clients.  But  thus  fiatr  I  am  enti- 
tled to  say,  that  if  they  published  sentiments 
without  having  it  iminited  to  them,  that  they 
were  seditious,  evil-minded,  and  wicked,  it  is 
but  fair  and  reasonable  to  allege,  that  others 
in  bringing  forward  the  same  sentiments,  may 
be  equally  exempted  from  impure  motives. 
I  repeat  that  every  man  has  a  right  to  publish 
what  he  thinks  upon  matters  of  public  con- 
tens,  to  point  out  the  impolicy  of  wars,  or  the 
weight  of  taxes,  to  complain  of  grievances, 
and  to  expose  abuses.  It  is  a  right,  which  has 
ever  been  exercised,  and  which  cannot  be 
annihilated,  without  at  the  same  time  putting 
an  end  to  all  freedom  of  discussion.  If  we 
talk  of  the  circumstances  of  the  times ;  do 
the  present  afford  less  gEOund  for  remon- 
strance and  complaints  than  former  periods  ? 
I  might  read  you  many  extracts  from  the 
writings  of  Mr.  Burke,  who,  to  eloquence,  the 
fame  of  modern  times,  adds  the  most  exten- 
aive  and  universal  acquaintance  with  the  his- 
tory both  of  his  own  country  and  of  every 
otner.-^Mr.  Burke  (it  is  a  merit  I  never  can 
forget),  with  no  less  vehemence,  and  in  lan- 
cuage  not  less  pointed  and  forcible  than  we 
find  in  this  declaration,  exposes  the  same 
abuseByand  laments  the  same  evils.  What 
HE  wrote  durine  the  American  war,  are  not 
the  authors  of  this  declaration  justified  in 
writing  at  present?  To  the  defects  and  abuses 
of  our  svstem  of  representation,  may  in  my 
opinkm  be  ascribed  all  the  calamities  tlmt  we 
then  suffered,  that  we  are  now  suffering,  or 
ftre  ftlll  apparently  doomed  to  suffer.  The 
evils  which  we  now  lament,  originated  from 
the  same  source  with  those  which  we  formerly 
endured.  To  the  defects  of  our  representa- 
tion we  owe  the  present  war,  as  to  tnem  also 
we  owe  that  disastrous  and  unprincipled  con- 
flict which  ended  in  the  separation  of  Great 
Britain  from  her  colonies.  The  events  ind^d 
were  nearly  connected :  that  mighty  republic 
beyond  the  Atlantic  gave  birth  to  the  new 
republic  in  Europe,  with  which  we  ate  at  pre- 
sent engaged  in  hostilities.  From  all  the 
consecniences,  which  we  have  already  expe- 
rienced, which  we  now  sufier,  and  which  we 
l!^e  yet  to  anticipate  in  reserve,  I  will  ven- 
ture to  say,  that  a  reform  in  the  representa- 
tion, applied  seasonably,  would  have  effec- 
tually saved  the  country.  Is  it  likely,  while 
this  fruitful  source  of  misfortune  remains, 
thai  we  shall  not  continue  to  sufler  ?  and  if  a 
xnan  realiy  entertains  this  opinion,  is  it  not 
his  duty  to  publish  his  thou^ts,  and  to  tirse 
the  adoption  of  a  &ir  and  leeal  remedy  F-^Is 
he  to  be  set  down  as  a  seditious  and  evil- 
minded  man  because  he  speaks  the  truth  and 
loves  his  country?  Of  the  war  in  which  this 
latSon  b  engaged,  I  will  here  s&j  nothing ; 
it  will  soon  coiae  to  be  discussed  in  another 
place,  wliese  I  haw  not  failed  to  eaercise  that 
privilege,  which  I  there  possess,  to  deliver  my 
opinion  of  its  dreadfiil  eoosefuences.    But  of 


all  these  consequences,  there  is 

I  conceive  to  be  more  dreadful  and  alanmng 
than  that  I  can  see  mo  eho  to  it?  and  I  be- 
lieve wiser  persons  than  myself  are  equally  at 
a  loss  to  predict  its' termination.  Tim  {mpcr, 
which  so  justly  reprobates  wars,  is  rumound 
to  come  from  the  pen  of  a  writer,  whose  pro- 
ductions justly  entitle  him  to  rank  as  thefint 
poet  of  the  age  ;-^who  has  enlarged  the  circle 
of  the  pleasures  of  taste,  and  em&ellisbed  ividi 
new  Howers  the  regions  of  fancy.*  It  was 
brought  forward  in  a  meeting,  in  a  l^al  and 
peaceable  manner,  and  I  have  never  heaid 
that  either  the  author,  or  any  of  the  memdicis 
present  at  the  meeting,  have  been  prosecuted, 
or  that  the  smallest  censure  has  fallen  opoa 
their  conduct — But  even  if  the^  had  been 
made  the  objects  of  the  prosecution,  aiBc- 
tioned  as  they  are  in  what  they  have  writtia 
by  every  principle  of  the  constitution,  aod 
supported  in  tlieir  conduct  by  its  best  and 
most  virtuous  defenders  in  all  times,  I  should 
have  had  little  difficulty  in  defending  tben. 
How  much  less,  in  the  case  of  the  deteoilanti, 
who  are  not  stated  to  be  the  authors  of  tha 
paper,  who  only  pobltshed  it  in  the  course  of 
their  business,  and  who  pubUsbed  it  uoder 
such  peculiar  circumstances,  as,  even  i£  the 
contents  could  have  admitted  any  crimiDil 
interpretation,  must  have  done  away  on  their 
part  all  imputation  of  any  criminal  iDtentimn. 
Ihey  have  in  a  manly  way  instructed  me^ 
however,  )o  meet  the  question  upon  its  own 
merits;  not  because  they, could  not  have 
proved  a  very  peculiar  alleviation,  but  be- 
cause they  have  always  presented  a  fiur  and 
unequivom  responsibility  for  the  conduct  of 
their  paper.  Let  me  particularly  call  your 
attention  to  this  circumstance,  that  for  the 
number  of  years  during  which  the  defendants 
have  conducted  a  newspaper,  they  have  never 
before,  in  a  single  instance,  been  tried  lor  any 
offence,  either  against  an  individual,  or  a^ainit 
the  state:  they  have,  in  the  execution  of 
their  task,  assiduously  endeavouved  to  en- 
lighten the  minds  of  their  feltow-subjecd, 
while  they  have  avoided  every  thing  that 
might  tend  to  endanger  their  morals.—HMj 
have  displayed,  in  the  conduct  of  their  paper, 
a  degree  of  learning,  taste,  and  geniu*,  »ips- 
rior  to  what  has  distinguished  any  sinu  tar  un- 
dertaking. They  have  done  tnetr  tdlo«- 
citisens  a  very  essential  service,  by  presentia^ 
them  with  the  most  full  and  correct  intellh 
gence  of  what  has  been  passing  on  the  poli- 
tical theatre  of  Europe,  neither  sullied  bf 
j>rejudice,  nor  disguised  by  misrepresentatioii. 
Ihe  attention  which  they  have  paid  to  the 
important  occurrences  that  have  taken  pbot 
in  a  neighbouring  country,  and  the  impar- 
tiality with  which  they  harve  stated  them,  ds 
them  the  greatest  credit.*— I  trust  that  it  viH 

•  The  paper  in  question  was  generally  ufr 
derstood  to  havebeen  composed  by  ffoe  late  Dr. 
Erasmus  Darwin,  the  eelefeM^ted  author  of  tbo 
'  Botanic  Garden'  and  *  Zoonomia/ 
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be  no  objectioii  to  them  in  their  character  of 
editors,  that  they  have  sought  only  for  the 
tnilh,  and.  wherever  they  have  found  fa<:tSy 
have  not  nesitated  to  bring  them  before  the 
public:  They  have  thus  enabled  their  readers 
to  judge  for  themselves,  and  have  furnished 
them  with  the  means  to  form  a  proper  judg- 
ment. This  i&  the  true  value  of  a  free  press. 
The  more  men  are  enlightened,  the  better 
will  they  be  qualified  to  be  good  subjects  of 
a  good  government ;  and  the  British  consti- 
tution, as  it  has  nothing  to  fear  from  compa- 
rison, so  it  can  receive  no  support  from  those 
arts  which  disguise  or  suppress  the  truth  re* 
specting  other  nations.  Wherever  the  de- 
fendants have  delivered  their  sentiments  upon 
public  occurrences*  they  have  equally  avoided 
being  misled  by  the  credulity  of  alarm,  and 
the  frenzy  of  innovation ;  and  have  repro- 
bated, with  the  same  spirit  and  boldness,  the 
abuse  of  freedom  and  the  perversion  of  power, 
— ^tbe  outrages  of  a  sanguinary  mob,  and  the 
oppressions  of  an  unprinciplecf  despot.  What- 
ever may  have  been  their  political  partialities 
thi^  are  such  as  cannot  but  do  them  the 
liighest  honour,  and  their  partialities  have 
been  the  result  of  honest  conviction. — ^Though 
uniformly  consistent  in  their  friendships,  they 
liave  never  been  accused  by  those  who  know 
them  of  being  partisans  for  interest. — ^Their 
opinions  have  been  honest,  as  well  as  steady ; 
and  through  life  they  have  maintained  and 
aMeded  the  pure  principles  of  rational  free- 
dom, and  ^ven  the  most  strenuous  support  to 
the  best  interests  of  man.  They  have,  in 
their  daily  task,  ever  preserved  reverence  for 
private  character,  and  in  no  instance  violated 
the  decorums  of  life,  by  low  ribaldry  or  wanton 
defionation.— Though  adverse  in  their  senti- 
ments to  ministers  and  their  measures,  they 
have  confined  themselves  to  manly  discussion, 
and  fair  argument ;  and  never  descended  to 
indecent  attack,  or  scurrilous  abuse. 

My  learned  friend  cannot  produce  a  sinsle 
instance  in  the  course  of  seventeen  years  (Sie 
term  of  my  acquaintance  with  them),  in 
"which  they  have  oeen  charged  in  any  court 
with  public  libel,  or  with  private  defamation  *. 
and  1  challenge  the  worm  to  exhibit  a  single 
instance  in  which  they  have  made  their 
joumads  the  vehicles  of  slander,  or  where 
from  interest,  or  malice,  or  any  other  base 
motive,  they  have  published  a  single  parar 
paph  to  disturb  the  nappiness  of  private  life, 
to  woimd  the  sensibility  of  innocence,  or  to 
outrage  the  decencies  of  well-regulated  so- 
ciety.— I  defy  the  world  to  produce  a  single 
instanfTr— Men  who  have  so  conducted  them- 
selves, are  entitled  to  protection  from  any  go- 
Temment,  but  certainly  they  are  partici4arly 
entitled  to  it,  where  a  free  press  is  part  of  the 
flsystan.  In  the  fair  and  Hberal  management 
of  their  paper,  fifteen  shillings  out  of  every 
ftiinea  which  they  receive  flow  directly  into 
the  public  exchequer;  and  besides  the  mqes* 
saBt  toil,  and  the  unwearied  watching,  all  the 
expenses  by  which  this  great  gain  to.gsvem- 
VOL.  XXII. 


ment  is  produced,  are  borne  exclusively  by 
them. — ^They  essentially  contribute  therefore 
by  their  labours  to  the  support  of  govern- 
ment, and  they  are  as  honestly  and  fervently 
attached  to  the  true  principles  of  the  British 
constitution,  to  the  crown,  and  to  the  mixed 
system  of  our  government,  as  any  subject  of 
his  majesty ;  but  at  the  same  time  they  are 
ready  to  acknowledge,  that  they  ever  have 
been  advocates  for  a  temperate  and  seasonable 
reform  of  the  abuses  which  have  crept  into 
our  system. — ^Their  minds  are  to  be  taken 
from  the  whole  view  of  their  conduct. — It  is 
a  curious,  and  I  will  venture  to  fiay,  in  times 
so  convulsed,  an  unexampled  thine,  that  in 
all  the  productions  of  my  triends,  that .  in  all 
the  variety  of  their  daily  miscellany,  the 
crown  officers  have  been  able  to  pick  out  but 
one  solitary  advertisement  from  all  that  they 
have  pubhshed,  on  which  to  bring  a  charge . 
of  sedition;  and  of  this  advertisement,  if 
they  thought  fit  to  go  into  the  detail,  they 
would  show  even  by  mtemal  evidence,  that  it 
was  inserted  at  a  very  busy  moment,  without 
revision  or  correction,  and  about  the  very  time 
that  this  advertisement  appeared,  seven  huBh 
dred  declarations,  in  support  of  the  king's 
government,  appeared  m  the  same  paper, 
which  they  revised  and  corrected  for  publica- 
tion.—*You  are  not  therefore  to  take  one  ad* 
vertisement,  inserted  in  their  paper,  as  a  cri- 
terion of  their  principles,  but  to  take  likewise 
the  other  advertisements  which  appeared 
along  with  it.  Would  the  readers  then  of 
this  paper,  while  they  read  in  this  advertise- 
rnent  a  recital  of  the  abuses  of  the  constitu- 
tion, not  be  in  possession  of  a  sufficient  anti- 
dote from  the  enumeration  of  its  blessings  I 
While  the  admirers  of  the  constitution  came 
forward  with  an  unqualified  panegyric  of  its 
excellencies,  were  not  the  fnends  of  reform 
justified  in  foUowine  them  with  a  fiiir  state* 
ment  of  grievances  r  If  it  be  alleged,  that  the 
pecuniary  interest  which  the  proprietors  have 
m  a  newspaper,  ought  to  subject  them  to  a 
severe  responsibility  for  its  contents,  let  it  be 
recollectea,  that  they  have  only  an  interest  in 
common  with  the  public.  I  again  call  upon 
Mr.  Attorney-general  to  state,"  whether  the 
fact  appears  to  him  clearly  established,  that 
the  writers  of  this  paper  were  influenced  by 
seditious  motives.  I  put  it  to  you,  gentle-^ 
men  of  the  jury,  as  honest  men,  as  candid 
judges  of  the  conduct,  as  fair  interpreters  of 
the  sentiments  of  others,  whether  you  do  not 
in  your  hearts  and  consciences  believe,  that 
thes  men  felt  as  they  wrote; — that  they 
complained  of  grievances  which  they  actually- 
experienced,  and  expressed  sentiments  with 
the  truth  of  which  they  were  deeply  im- 
pressed. If  you  grant  this— if  you  give  them 
the  credit  of  honest  feelings  and  upright  in- 
tentions, on  my  part  any  farther  defence  is 
unnecessary ;  we  are  already  in  possession  of 
your  verdict ;  you  have  already  pronounced 
them  not  guilty;  for  you  will  not  condemn 
the  conduct  when  you  ha^e  acquitted  the 
3  T 
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not  brought  this  subject  for  the  comideiikiQD 
of  a  jury.  CoDstdeiiiig»  howeTer,  every  indi- 
vidual as  under  my  protection,  I  thmk  it 
a  duty  which  I  owe  to  the  defendaitSi  to 
acknowledge,  that  in  no  one  instance  bdfaie 
this  time  were  they  brought  to  the  bv  of 
any  court,  to  answer  for  any  offiepoecillMr 
as;ainst  government  or  a  private  individuL- 
This  is  the  only  solitary  tnslance  in  which 
they  have  given  occasion  for  such  chain  to 
be  brought  against  them.  In  eveiy  thlB^ 
therefore,  that  I  know  of  the  defendants,  job 
are  to  take  them  as  men  standing  perfect 
free  fipom  any  nnputation  but  the  preseit; 
and  I  will  also  say,  from  all  I  have  ever  bard 
of  the  defendants,  and  from  all  I  ha?eeier 
observed  of  their  moiak  in  the  conduct  of 
their  paper,  I  honestly  and  cuididly  believe 
them  to  be  men  incapable  of  wilfully  jpnbliah- 
in^  any  slander  on  individuals,  or  of  pniti. 
tutmg  their  paper  to  detonation  or  indecency. 
But  my  learned  friend,  Mr.  Erskine,  hn 
stated  some  points,  of  which  my  duty  ok 
upon  me  to  teke  notice.  I  bound  mTself  by 
the  contents  of  the  paper  only^  I  didmt 
know  the  author  of  it.  I  did  not  knowasf 
society  from  which  the  paper  purported  to 
have  originated ;  it  is  said  to  be  the  pndDO» 
tion  of  a  man  of  great  abilities;  I  do  not 
know  that  he  is  the  author;  at  any  rate, tin 
is  the  first  time  I  ever  heard  of  that  dicam- 
stance.  There  is  one  fact,  on  which  we  ve 
all  agreed,  that  the  paper  itself  was  dated « 
the  16th  of  Julv  1799,  and  that  it  apieaiedii 
the  Morning  Chromde  on  the  85th  of  Decn- 
ber  179S.  it  was  then  presented  to  the 
public  with  a  variety  of  other  advertisement^ 
which  it  will  be  proper  for  you  to  penise,  uA 
for  that  purpose  you  will  cany  out  the  jPifff 
with  vou,  if  you  find  it  necessary  to  withdnvr 
in  order  to  see  what  the  intent  of  the  defti- 
dants  was  in  publishing  this  paper.  A  biil,  I 
also  admit,  passed  into  a  law,  the  kst  sessioD 
of  parliament,  upon  the  subiect  of  libeb;  hi| 
it  would  be  exceedingly  unfortunate  ftMhe 
people  of  this  country,  if  my  leiined  win 
and  myself  were  to  be  allowed  to  give  eridence 
in  a  court  of  justice  of  what  was  our  inteotitt 
in  passing  that  bill.  The  bill  has  now  becooe 
a  solemn  act  of  the  kg^slatuie,  and  mg 
8)>eak  for  itself  by  its  contents;  bitt,h0wew> 
it  has.  in  my  opinion,  done  what  i*^"J[ 
tended  to  do.  It  refers  the  question  of  pt» 
to  the  jury  ui  cases  of  libels,  ptedsdy  ^ 
every  other  criminal  case.  My  learned  niew 
has  msisted,  that  criminal  intention  is  nntiff 
of  fact  mued  with  natter  of  law.  I  agn^^ 
this  desoiptkm;  but  then  ^  1«^  "^  ^ 
such  and  such  fiiets  are  evidence  of  such  9m 
such  intentions.  Treason  lor  wstane^  Ak 
pendsimonintentiov;  bat8nchaadsucbi9 
are  evidfence  of  a  criminal  intention ;  «»  » 
the  juiy  entertain  any  doubts  npw.^^FS 
of  the  charge,  hbkndship  wiU  oohdob» 
duty  by  giving  them  his  advice  and  domoo, 

which  n5l  be,  that  he  who  does  soch  «J 
such  thiDgs^if  he  does  tboBi  wiUiacfifliDv 


heart.  Too  will  rather  desire  that  British 
justice  should  resemble  that  attribute  of 
heaven  which  looks  not  to  the  outward  act, 
but  to  the  principle  from  which  it  proceeds — 
to  the  intention  by  which  it  is  directed. 

In  summing  up  for  the  crown,  I  would 
sever  wish  to  carry  the  principles  of  liberty 
fiurtfaer  than  Mr.  Attomey-^neral  has  done, 
when  he  asserted  the  right  of  political  discus- 
aioD,  and  desired  you  only  to  look  to  the 
temper  and  spirit  with  which  such  discussion 
was  made; — when  he  asserted,  that  it  was 
light  to  expose  abuses,  to  complain  of  griev- 
ances, provided  always  that  it  were  done  with 
an  honest  and  fair  intention.  Upon  this  prin- 
ciple, I  appeal  to  you,  whether  this  advertise- 
ment might  not  be  written  with  a  hon&fide  in- 
tentioo,  and  inserted  among  a  thousand 
others,  without  any  seditious  purpose,  or  de- 
sire to  disturb  the  public  peace. 

Undoubtedly  our  first  duty  is  the  love  of 
our  country ;  but  this  love  of  our  country  does 
not  consist  in  a  servile  attachment  and  blind 
adulation  to  authority. — It  was  not  so  that 
our  ancestors  loved  their  country;  because 
they  loved  it,  they  sought  to  discover  the  de- 
fects of  its  government ;  because  they  loved 
iti  they  enoeavoured  to  apply  the  remedy. 
They  regarded  the  constitution  not  as  slaves 
vrith  a  constrained  and  involuntary  homage, 
but  they  loved  it  with  the  generous  and  en- 
lightened ardour  of  irzt  men. — ^Their  attach- 
ment was  founded  upon  a  conviction  of  its 
excellence,  and  they  secured  its  permanence 
by  freeing  it  fi*om  blemish.— Such  was  the 
love  of  our  ancestors  for  the  constitution,  and 
their  posterity  sujely  do  not  become  criminal 
by  emulating  their  eiample.  I  appeal  to  you, 
whether  the  abuses  stated  in  this  paper  do  not 
exist  in  the  constitution,  and  whether  their 
eaisteoce  has  not  been  admitted  b^  all  par- 
ties, both  by  the  friends  and  enemies  of  re- 
form. Both,  I  have  no  doubt,  are  honest  in 
their  opinions,  and  God  forbid  that  honest 
opinion  in  either  par^,  should  ever  become 
af  crime.  In  their  opinion  of  the  necessity  of 
a  reform,  as  the  best  and  perhaps  only  re- 
medy of  the  abuses  of  the  constitution,  the 
writers  of  this  paper  coincide  with  the  most  \ 
eminent  and  enlightened  men.  On  this  ; 
ground  I  leave  tM  question,^8eenre  that , 
your  verdict  will  be  agreeable  to  the  dictates  j 
of  your  consciences,  and  be  directed  by  a 
sound  and  unbiassed  judgment. 

Reply. 

'  Mr.  AUometf  Oeneral,  There  are  some 
propositions  which  ray  learned  friend  (Mr. 
Srsicine)  has  brought  forward  for  the  defen- 
dants, which  not  on!  v  I  do  not  mean  to  dis- 
pute, as  an  officer  of  the  crown,  carrying  on 
this  prosecution,  but  which  I  will  ako  MJiait 
to  their  full  extent.  Every  individual  is  cer- 
tainly in  a  considerable  degree  interested  in 
Ms  prosecution :  at  the  same  time  I  most 
observe,  that  I  should  have,  in  my  own  opi- 
nion,  betrayed  my  duty  to  the  down,  if  I  atid 
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intentiooy  is  amfnable  to  the  law,  and  that 
such  and  such  acts  are  evidence  of  the  crimi- 
aal  intention ;  and  then  the  juiy  must  decide 
upon  that  evidence,  and  upon  that  advice, 
wnether  the  defendant  was  or  was  not  guilty : 
90  says  Mr.  Erskine,  and  so  I  say ;  for  it  is  a 
matter  of  plain  common  sense,  coming  home 
to  the  understanding  of  eveiy  man.     Mr. 
Erskine  has  contend^,  that  the  jury  must  not 
draw  the  inference  of  criminal  intention  from 
the  mere  fact  of  publishing  a  paper.    Cer- 
tainly not;   but  tnejr  may  draw  the  infe- 
rence of  guilty  intention,  if  they  dbcover  in 
the  contents  of  the  paper  a  wicked  and  mali- 
cious spirit,  evidently  pursuing  a  bad  object 
by  imwarrantable  means.    If  I  should  put  a 
paper  into  the  hands  of  the  Jury,  desuing 
them  to  put  my  learned  friend  to  death,  would 
not  tbat  prove  an  evil  intention  against  my 
firiend's  hfe  ?    In  all  cases  of  publication,  con- 
taining any  thine  improper,  the  bad  intention 
of  the  person  puSlishine  was  clear,  unless  on 
bis  own  part  he  coula  prove  the  contrary. 
Such  has  always  been  the  law  of  England,  m 
criminal  cases  of  this  description.  Mr.  Erskine 
has  desired  you  to  carry  out  the  paper,  and 
look  at  the  other  advertisements;  upon  thb  I 
am  bound  to  remark,  that  there  is  not  one  of 
them,  except  that  in  question,  which  is  not 
dated  in  the  month  of  December,  while  this 
advertisement  is  dated  on  the  Kith  of  July, 
though  it  did  not  find  its  wav  into  the  Morn- 
ing  Chronicle  until  the  end  of  the  month  of 
December.     How  that  came  to  happen  I 
cannot  tell ;  it  must  be  leA  to  you  to  deter- 
mine :  but  it  does  smpear  that  at  a  very  cri- 
tical   moment  to  the  constitution  of  this 
country,  it  was  brought  out  to  counteract  the 
intention  and  effect  of  all  the  other  declara- 
tions in  support  of  government.     At  what 
time  the  defendants  received  the  paper  in 
question,  they  have  not  attempted  to  prove. 
Why,  if  they  received  it  in  July,  thev  did  not 
then  insert  it,  they  have  not  said.    They  have 
brought  no  exculpatory  evidence  whatever  to 
account  for  the  delay.    It  was  urged  that  the 
defendants  only  published  it  in  the  way  of 
buaness.  as  an  aavertisement,  and  tlierefore 
thc^  could  not  be  said  to  be  guilty ;  if  I  should 
be  brought  to  admit  this  as  a  sufficient  answer 
and  never  institute  a  prosecution  where  such 
was  the  case,  I  should  m  so  doing,  deliver  the 
jury,  and  every  man  in  this  country,  to  the 
mercy  of  any  newspaper  printer  in  this  king- 
dom, to  be  traduced  and  vilified,  just  as  the 
malice  of  any  man,  who  chose  to  pay  for 
vending  his  own  scandal,  should  dictate ;  I 
therefore  entreat  you  to  bring  the  case  home 
to  your  own  bosoms,  and  to  act  for  the  public, 
asy  in  such  an  instance,  you  would  wish  to  act 
fbr  yourselves,    I  must  likewise  say,  that  if 
you  are  to  look  at  the  intention  of  the  defen- 
dants in  the  other  matter  contained  in  the 
same  paper,  you  will  find  various  strong  and 
even  mtemperato  things.     Amon^   others, 
you  will  find   the  following,  which,   if  it 
did  not  show  a  seditious^  did  not  breathe  a 


very  tempmte  spirit:  ^  Well  might  Mr. 
Fox  call  this  the  most  momentous  crisis  that 
he  ever  heard  of  in  the  historjr  of  Enghund ; 
for  we  will  venture  to  say,  there  is  not  any  on» 
species  of  granny;,  which  might  not,  in  the 
present  daj^,  be  tried  with  impunity:  no  sort 
of  oppression  which  would  not  find,  not 
merel^  advocates,  but  supporters ;  and  never, 
never  in  the  most  agitated  moments  of  our 
history,  were  men  so  universally  tame,  or  so 
despicably  feeble.'' 

This  paragraph  is  no  advertisemeht ;  it 
came  irum  no  society ;  and  will,  I  take  it  for 
granted,  not  be  disavowed  by  the  defendants. 

Upon  the  question  of  a  reform  of  parliament 
I  remain  of  the  same  opinion  which  I  have 
always  entertained^  and  whatever  may  have 
been  said  or  thou^t  by  Mr.  Fox,  Mr.  Pitt, 
the  duke  of  Richmond,  the  late  earl  of  Cluit- 
hara,  or  the  late  sir  George  Saville,  or  by  any 
man,  let  his  authority  nave  been  ever  so 
great,  never  while  I  live  will  I  consent  to  vote 
ior  a  reform  in  parliament,  until  I  see  som&» 
thing  specific  to  be  done,  and  can  be  vei]y 
sure  that  the  good  to  be  gained  will  make  it 
worth  whilelo  hazard  the  experiment. 

In  this  way  of  thinking  I  am  the  more 
confirmed,  from  the  circumstance,  that  of  all 
the  wise  and  excellent  men  who  have  at  dif- 
ferent times  agitated  the  question  of  reform, 
none  of  them  have  ever  been  able  to  a^ree 
upon  any  one  specific  plan.  And  I  decure, 
that  I  would  ratner  suffer  death  than  consent 
to  open  a  door  for  such  alterations  in  the  go« 
vernment  of  this  country,  as  chance  or  bad 
men  might  direct ;  or  even  good  men^  misled 
by  bad,  might,  in  the  first  instance,  be  inclined 
to  adopt.  I  shudder,  indeed,  when  I  reflect 
on  what  have  been  the  consequences  of  inno- 
vation in  a  neighbouring  country.  The  many 
excellent  men  who  there  began  to  try  experi- 
ments on  government,  conmiing  their  views 
within  certain  limits  of  moderation,  and 
having  no  other  object  than  the  public  good, 
little  did  they  foresee  in  their  outset  the 
excesses  and  crimes  which  would  follow  in 
the  progress  of  that  revolution,  of  which  they 
were  the  authors,  and  of  which  they  were 
themselves  destined  to  become  the  victims. 
ThcY  are  now  lyinv  in  the  sepulchres  of  the 
dead,  and  the  tombs  of  mortality :  and  most 
willingly,  I  am  persuaded,  would  they  have 
consigned  themselves  to  their  fate,  if,  bv  theit 
death,  they  could  have  saved  their  unhappy 
countrv  from  the  horrors  and  miseries  of  that 
dreadful  anarchy  into  which  it  has  fiillen. 
Never,  with  such  examples  before  my  eyes, 
will  I  steke  the  blessings  which  we  possess 
under  the  government  of  this  country,  upon 
the  precarious  consequences  of  innovation; 
nor  consent  to  any  alteration,  of  which,  what- 
ever may  be  stated  as  its  object,  the  precise 
effects  can  never  be  ascertained.  Indeed,  I 
must  think  that  my  friend  Mr.  Erskine,  in 
his  propositions  with  respect  to  a  reform, 
allows  himself  to  talk  like  a  child,  and  does 
not  sufficiently  consult  that  excellent  ju^lg- 
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ui^iii  whtcb  be  ;h*pbys  upon  cvciy  other 
«A.vA.>ioa.  Uitt  Irt  me  entreat  him  to  reflect 
yo  tfH>  >*hAtt!fc*«  m  which  both  of  as  are  how 
IHiiiX^}^  4i»tl  «h»rh,  if  twenty  years  ago,  any 
pvfhOtt  lu^K!  me  I  should  have  attained,  I  should 
Wif  p^.i*nilftl  it  as  madness.  If  we,  by  our 
«M)u>trY  (my  friend,  indeed,  with  the  advan- 
tai  *t^  U  his  superior  telcnts),  have  acauircd  a 
^rtw  of  opulence  and  distinction,  which  we 
ctHik)  not  reasonably  have  looked  for,  let  us 
be  thankful  to  that  government  to  whose 
protection  and  favour  we  arc,  in  a  great  mea- 
sure, indebted  for  our  auccess;  and  do  not 
let  us,  by  any  rash  attempt  upon  our  constitu- 
tion, put  it  out  of  th*!  power  of  our  children  to 
rise  to  similar  sittwtions,  or  deprive  them  of 
those  blessings  which  we  have  ourselves  so 
signally  experienced.  Do  not  let  us  pull 
down  a  f»hncy  which  has  been  the  admiration 
of  arcs  and  which  it  may  be  impossible  tt' 
treci  anew. 

Let  me  again  call  your  attention  to 
the  i^pcr  upon  which  this  prosecution  is 
feim<)cd.  [Here  Mr.  Attorney  General  reail 
se^^ei^l  TXlracts  from  the  declaration.]  After 
whfit  x^^i  have  heard,  I  think  it  is  impossible 
fO^/n^k  of  the  libellous  tendency  of  this  pub- 
hriiU^n^  It  states,  as  I  have  already  said,  the 
>K^h^V  <df  our  government  as  one  mass  of 
^trx-vAmifs  and  abuse ;  while  it  does  not  so 
Wmv^  «is  enumerate  a  single  blessing  or  ad- 
xcant^  with  which  it  is  attended.  It  repre- 
«if4its  It  as  corrupt  and  oppressive  in  every 
iMnanrh,  as  polluted  in  its  very  source,  its  legis- 
lutttrr,  und  its  courts  of  justice.  What,  I  ask, 
<iM)  be  supposed  to  be  the  spirit  by  which  such 
n»|\rrsentations  are  dictated,  anci  the  conse- 
wiirnccs  to  which  they  are  calculated  to  lead } 
Oun  you  admit  such  representations  to  have 
ln^n  brought  forward  bonA  fide,  and  from  no 
iMher  motive,  than  the  wish  to  procure  a 
I^Mceable  and  legal  redress  of  grievances }  If 
Yt>u  can  admit  this,  you  will  ofcourse  find  the 
^fendants  not  guilty.  But  if  it  shall  appear 
otherwise,  let  me  remind  you  of  that  auty 
which  you  owe  to  the  public,  with  whose 
safety  and  protection  you  are  intrusted,  and 
whose  interests  you  are  to  consult  in  the  ver- 
dict which  you  shall  give.  Let  me  remind 
you  of  the  necessity  of  checking,  in  proper 
time,  the  spirit  of  sedition,  and  frustrating  the 
designs  of  the  factious,  before  it  be  too  late. 
Let  me  conclude  with  obsen'ing,  that  I  have 
brought  forward  this  prosecution  as  a  servant 
of  the  public,  influenced  by  my  own  judgment, 
and  acting  from  what  I  conceived  to  be  my 
duty.  I  had  no  other  view  than  the  public 
advantage ;  and  should  you  be  of  opinion  that 
the  defendants  ought  to  be  declared  not 
guilty,  I  trust  ;^ou  will  acquit  me  of  any  inten- 
tion of  acting  either  impertinently  with  respect 
to  you,  or  oppressively  to  the  defendants.  I 
hall  then  retire,  con.scious  of  having  done 
'  dutv  in  having  stated  my  opinion,  tnough 
lined,  in  deference  to  your  verdict,  to  sup- 
c  myself  niibtaken. 


Sumcnrc  vf. 

Lord  Kenyon  then  gave  a  charge  in  unhttmce 

as  follows: 

Gentlemen  of^e  J017;  There  are  nocaes 
which  call  forth  greater  exertions  of  {;reft 
abilities  than  those  that  relate  to  politiol 
libels.  And  as  this  cause,  Doth  on  the  part  of 
the  prosecution,  and  also  on  behalf  of  the 
defendants,  has  been  so  amply  discussed  thit 
the  subject  is  exhausted,  I  should  have  satis- 
fied myself  with  what  has  been  already  aud, 
if  there  was  not  a  duty  lying  on  me,  wbich  \rj 
the  law  of  the  land  it  b  incumbent  on  me  to 
discharge. 

The  liberty  of  the  press  has  always  bea, 
and  has  justly  been,  a  favourite  topic  with 
Englishmen.  They  have  looked  at  it  with 
jealousy  whenever  it  has  been  invaded ;  and 
though  a  licenser  was  put  over  the  press,  and 
was  suffered  to  exist  for  some  years  afier  the 
coming  of  William,  and  after  the  revolutioo, 
yet  the  reluctant  spirit  of  English  liberty 
called  for  a  repeal  of^that  law ;  and  from  thtt 
time  to  this  it  has  not  been  shackled  and 
limited  more  than  it  ought  to  lie. 

Gentlemen,  it  is  placed  as  the  sentinel  to 
alarm  us,  when  any  attempt  is  made  on  oar 
liberties;  and  we  ought  to  be  watchful,  and 
to  take  care  that  the  sentinel  is  not  aboscd 
andconvrted  into  a  traitor.  Itcanonljbe 
protected  by  being  kept  within  due  limits,  and 
by  our  doing  those  things  which  we  cuight, 
and  watching  over  the  liTOrties  of  the  people; 
but  the  instant  it  degenerates  into  Ikentioos- 
ness,  we  ought  not  to  suffer  it  to  exist  witbeot 
punishment.  It  is  therefore  for  the  protec- 
tion of  liberty,  that  its  licentiousness  if 
brought  to  punishment. 

A  great  deal  has  been  said  respecting  t 
reform  of  parliament,  that  is.  an  nheratioBflf 
parliament  If  I  were  called  upon  to  decide 
on  that  point,  before  I  would  pull  down  the 
fabric,  or  presume  to  disturb  one  stone  in  the 
structure,  I  would  consider  what  those  benfr 
fits  are  which  it  seeks,  and  whether  they,  to 
the  extent  to  which  they  are  asked,  oi^bt  to 
be  hazarded  ;  whether  any  imaginary  reforffl 
ought  to  be  adopted,  however  virtuous  the 
breast,  or  however  able  the  head,  that  mijht 
attempt  such  a  reform.  I  should  be  a  httie 
afraid,  that  when  the  water  was  let  oot, 
nobody  could  tell  how  to  sti»p  it ;  if  the  fioo 
was  once  let  into  the  house,  who  would  be 
found  to  shut  the  door  ?  I  should  first  fcej 
the  greater  benefits  of  a  reform,  and  shoow 
not  liazard  our  present  blessings  out  of  « 
capricious  humour  to'  bring  about  such  » 
measure. 

The  merits  or  demerits  of  the  late  Iif 
respecting  libels  I  shall  not  enter  into.  Its 
enough  for  me  that  it  is  the  law  of  the  law, 
which  hy  my  oath  I  am  bound  to  give  eftct 
to,  and  it  commands  me  to  state  to  jiin« 
what  my  opinion  is  respecting  this  or  any 
other  paper  brought  into  radgmcnt  before 
them.    In  fbrming  my  opimoo  on  this  pifcr, 
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or  on  «ny  other,  before  t  arrive  st  a  positive 
decision  on  that  point,  I  would  Iook  about, 
and  see  what  the  times  were  when  the  pubit- 
cation  took  place.  I  would  look  at  all  the 
attendant  circumstances,  and,  with  that  as- 
sistance, I  would  set  about  to  expound  the 
paper.  The  observations  which  this  cause 
calls  for,  form  a  part  of  the  notorious  history  of 
the  country.  How  Ions  this  paper  was  penned 
before  it  appeared  in  this  news-paper,  I  know 
not :  the  86th  of  December  is  the  day  when 
it  was  published,  and  it  is  dated  the  I6th  of 
July,  1792. 

Gentlemen,  you  will  recollect  the  appear- 
ance of  public  affairs,  and  tlie  feelings  of 
every  mind  in  the  country,  at  the  time  that 
parliament  met,  and  for  some  time  after,  in 
December  last.  I  do  not  know  whether  I 
colour  the  picture  right,  when  I  say  very 
gloomy  sensations  had  pervaded  the  whole 
country.  It  is  for  you  to  say  whether  at  that 
time  there  were  not  emissaries  from  a  neigh- 
bouring country  making  their  way,  as  wellas 
they  could,  in  this  coiinlry.  It  is  for  j'ou  to 
sayj  looking  at  thte  great  anarchy  and  confu- 
sion of  France,  whether  they  aid  not  wish 
to  agitate  the  minds  of  all  orders  of  men,  in 
all  countries,  and  to  plant  their  tree  of  liberty 
in  every  kingdom  in  Europe.  It  is  for  you  to 
say  whether  their  intention  was  not  to  eradi- 
cate every  kind  of  government  that  was  not 
sympathetic  with  their  own.  I  am  bound, 
gentlemen,  to  declare  my  opinion  on  this 
paper,  and  to  do  so  I  must  take  within  my 
consideration  all  the  circumstances  of  the 
time  when  it  appeared.  I  have  no  hesitation 
in  saying  then,  that  they  were  most  gloomy ; 
— ^the  count!  y  was  torn  to  its  centre  by 
emissaries  from  France.  It  was  a  notorious 
iact^-every  man  knows  it — I  could  neither 
open  my  eyes  nor  my  ears  without  seeing  and 
liearing  them.  Weighing  thus  all  the  cir- 
cumstances, that,  though  dated  in  Julv,  it 
was  not  published  till  December,  when  those 
emissaries  were  spreading  their  horrid  doc- 
trines; and  believing  there  was  a  great 
gloominess  in  the  country, — and  I  must  shut 
iny  eyes  and  ears  if  I  did  not  believe  that 
thei-e  was ;— believing  also  that  there  were 
emissaries  from  France,  wishing  to  spread 
the  maxims  prevalent  in  that  country,  in  this ; 
^-belieN'ing  that  the  minds  of  the  people  of 
this  country  were  much  agitated  oy  these 
political  topics,  of  which  the  mass  of  the  po- 
pulation never  can  form  a  true  judgment; — 
and  reading  this  paper,  which  appears  to  be 
calculated  to  put  the  people  in  a  state  of  dis- 
content with  every  thing  done  in  this  coun- 
trf^: — I  am  bound  on  my  oath  to  answer,  that 
I  think  this  paper  was  published  with  a 
vricked,  malkious  intent,  to  vilify  the  govern  > 
ment,  and  to  make  the  people  discontented 
with  the  constitution  under  which  thev  live. 
•^That  h  the  matter  charged  in  the  informa- 
tion ; — ^that  it  was  done  wnh  a  view  to  vilify 
the  constitution,  the  laws,  and  the  govern- 
ment of  tk6s  country,  and  to  infuse  into  the. 


minds  of  his  majestv*s  subjects  a  belief  that 
they  were  oppressed,  and  on  this  ground  I 
consider  it  as  a  gross  and  seditious  libel.  This  < 
is  the  question  nut  to  you  to  decide. 

It  is  admiuea  that  the  defendants  are  the 
proprietors  of  the  paper  in  which  this  addrcs!^ 
was  published. 

There  is  one  topic  more.  It  is  said  th^ 
wen  not  the  authors  of  the  address,  and  that 
it  got  inadvertently  into  their  paper.  It  never 
was  doubted,  and  1  suppose  it  never  will  be 
doubted,  that  the  publishers  of  a  newspaper 
are  answerable  for  the  contents  of  it.  Those 
who  think  most  favourably  for  the  defendants 
will  go  no  farther  than  to  say,  that  the 
parties  publishing  ought  to  give  an  account 
how  they  published  it,  and  if  there  is  any 
thing  banenil  in  the  contentsi  to  show  how  it 
came  to  them,  and  whether  it  was  inserted 
inadvertently  or  otherwise.  If  any  thing  of 
that  sort  had  been  offered,  I  certainly  should 
have  received  it  as  evidence.  But  nothing  of 
the  kind  has  been  offered,  and  the  defendants 
stand  as  the  proprietors  and  publishers  of  the 
paper,  without  the  slightest  evidence  in  alle* 
viation  being  offered  in  their  favour. 

It  is  not  for  human  judgment  to  dive  intd 
the  heart  of  man,  to  know  whether  his  inten- 
tions are  good  or  evil.  We  must  draw  our 
conclusions  with  regard  to  his  intentions  from 
overt  acts ;  and  if  an  evil  tendency  is  appa^ 
rent  on  the  face  of  any  particukr  paper,  it  can 
onl^  be  traced  by  human  jud^ent  primi 
facie  to  a  bad  intention,  unless  evidence  is 
brought  toprove  its  innocence.  This  cause  is 
destitute  of  any  proof  of  that  kind. 

It  is  said  tluit  this  paper  contains  other  ad- 
vertisements and  paragraphs ;  and  therefore 
from  the  moral  good  tendency  of  the  whole, 
for  aught  1  know  to  the  contrary,  you  are  to 
extract  an  opinion  that  the  meaning  was  not 
bad.  I  cannot  say  that  the  travelling  inU^ 
advertisements,  which  have  nothing  to  do 
with  this  business,  is  exactly  the  errand  you 
are  to  go  upon.  From  this  paper  itself,  and 
all  the  contents  of  it,  you  will  extract  the 
meaning;  and  if  upon  the  whole  ^ou  should 
think  the  tendency  of  it  is  good,  in  my  opi- 
nion, the  parties  ought  to  be  acquitted.  But 
it  is  net  sufficient  that  there  should  be  in  this 
paper  detached  good  morals  in  part  of  it,  un*> 
less  they  gave  an  explanation  of  the  rest. 
The  charge  will  be  done  away,  if  those  parts 
which  the  attorney-general  nas  stated  are  so 
explained  as  to  leave  nothing  excepted. 

There  may  be  morality  and  virtue  in  this 
paper:  and  yet,  apparently,  latet  anguis  in 
herbd.  There  may  oe  much  that  is  good  in 
it,  and  yet  there  may  be  much  to  censure.  I 
have  told  you  my  opinion.  Gentlemen,  the 
constitution  has  intrusted  it  to  you,  and  it  is 
your  duty  to  have  only  one  point  in  view.*— 
Without  fear,  favour,  or  affection,  without 
regard  either  to  the  prosecutor  or  the  defen- 
dants, look  at  the  question  before  you,  and 
on  that  decide  on  the  guilt  or  innocence  of  the 
defondaats* 
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The  jury  then  withdrew :  it  was  two  o'clock  Kenyon's  house;  the  special  verdict  was, 
in  the  attemoon.  'the  noble  and  learned  Guiltt  of  puBLiSHiJic,  but  wita  bo 
jiidee  understanding  that  they  were  divided,  malicious  ibttbnt. 
andlikely  to  be  some  time  in  makins  up  their 
minds,  retired  from  the  bench,  and  directed 
Mr.  Lowten  to  take  the  verdict  At  seven  in 
the  evening  they  save  notice  that  they  had 
agreed  on  a  special  verdict,  which  Mr.  Low- 
ten  could  not  receive;  they  went  up  in 
coaches,  each  attended  by  an  officer,  to  lord 


Lord  Kenyan. — I  cannot  record  this  verdict; 
it  is  no  vercuct  at  all. 

The  jur^  then  withdrew — and*  after  sitting 
in  discussion  Ull  within  a  few  minutes  of  five 
in  the  morning,  they  found  a  general  verdict 
of— Not  Guilty. 


583.  Proceedings  on  the  Trial  of  an  Indictment  against  William 
Hudson,  for  Seditious  Words.  Tried  at  Justice  Hall  in 
the  Old  Bailey,  before  Sir  John  William  Rose,  Seijeant  at 
Law,  Recorder  of  the  City  of  London^  on  Monday  Dec. 
the  9th :  34  Geo.  HI.  A.  D.  1793. 


[October  Uie  first,  179s.  Yesterday  Mr. 
Pi«>tt  and  Dr.  Hudson  dined  at  the  London 
coSee-house,  Ludgate-hill.  Shortly  after 
their  dinner  they  were  giving  toasts  to  each 
other  in  so  loud  a  manaer  as  to  be  taken  no- 
tice of.  Pi^ott  gave  aloud,  '*  The  French  re- 
public/' which  was  immediately  resented  by 
a  gentleman  present,  who  gave  '^  The  king.'' 
Mr.  Leech,  the  master  of  the  cofiee-house, 
had  previously  taken  notice  of  their  improper 
.conduct,  and  soon  afler  sent  for  a  constable 
from  the  Poultry  compter,  who  took  them  into 
rustody.  They  were  yesterday  examined  be- 
fore Mr.  Alderman  Anderson,  at  Guild-hall, 
who  remanded  them,  in  order  to  be  brought 
again  before  him.  Mr.  Leech,  the  master  of 
the  coffee-house,  Mr.  Newman,  of  Newgate- 
street,  and  a  Mr.  Vaughan,  of  Bristol,  were 
examined;  and  it  was  proved  in  evidence, 
that  they  bad  spoken  in  a  very  disaffected 
manner,  and  had  given  the  following  toasts, 
— ^**  The  system  of  equality,  '* — "  May  the 
republic  of  France  be  triumphant  over  all 
Europe !''  The  lord  mayor  was  talked  of  in 
roost  Ofmrobrious  terms  for  his  public  con- 
duct. The  kin^  was  spoken  of  in  an  im- 
proper and  seditious  manner;  as  was  also  the 
prince  of  Uesso-Cassel,  whom  they  called  a 
jiwine-dealer.  The  ministry  were  denomi- 
nated robbers  and  highwaymen.  The  con-* 
atable,  who  accompamed  them  in  the  coach 
to  the  Poultry  compter,  deposed,  that  on  their 
way  thither  they  called  from  the  coach-win- 
dows to  the  people,  f*  The  French  republic !" 
and  *^  Liberty  wnile  you  live !"  This  morning 
they  were. again  brought  before  the  same  ma- 
gistrate, when'  Dr.  Hudson  made  an  able 
speech  in  defence  of  himself  and  his  fellow 

Ensoner.  After  the  whole  of  the  evidence 
ad  been  heard  in  support  of  the  charge,  the 
alderman  felt  it  his  duty  to  commit  both  the 
prisoners  for  trial.  They  were  aooording]^ 
committed  to  the  New  compter,  their  bail 


not  being  ready ;  and  it  being  necessary,  in 
this  case,  to  give  notice  to  the  solicitor  of  the 
treasury  of  the  persons  intended  to  be  offered 
as  bail. 

5th.  Mr.  Pigott  and  Dr.  Hudson  were 
brought  by  a  Habeas  Corpus  before  the  ho- 
nourable Mr.  Justice  Gotud  and  Mr.  Baron 
Penyn,  at  Ser}eant*s-inn,  at  the  request  of 
Mr.  Martin,  their  attorney.  The  warrant  of 
commitment  being  deliberately  read  by  Mr. 
Harrison,  at  the  reouest^of  the  judge,  Mr. 
Pigott  hoped  that  Mr.  Martin  misht  state  to 
his  lordsmp  the  gn»mds  of  their  objection  to 
the  commitment.  Mr.  Martin  was  neard  for 
the  prisoners,  in  a  speech  which  took  up  near 
half  an  hour.  His  principal  aim  was  directed 
to  the  illegality  of  the  commitment ;  and  he 
trusted,  that,  as  the  precise  words  were  not 
specified  in  the  warrant,  the  gentlemen  would 
be  discharged.  The  solicitor- eeneral  made  a 
short  reply ;  when  jud^e  Gould  stated  at  some 
length  the  act  of  parliament  which  guided 
him  in  this  business.  'He  did  not  see  that 
there  was  any  illegal  step  in  the  commitment, 
and  quoted  several  authorities  to  confirm  it. 
Baron  Perryn  stated,  that  he  knew  nothing  of 
the  circumstance  till  that  moment,  but  en- 
tirely agreed  in  opinion  with  his  brother 
Gould.  Mr.  Pigott  and  Dr.  Hudson  both  ad- 
dressed the  judge,  who  gave  them  the  greatest 
attention.  Dr.  Hudson  also  stated,  that  be 
had  no  reason  to  complain  of  alderman  An- 
derson's conduct;  on  the  contrary,  be  be- 
lieved he  had  done  no  more  than  his  duty.. 
Mr.  Martin,  the  attorney,  beeged  to  be  heard 
again.  He  said  he  differed  nSm  his  client  in 
his  sentiments  with  regard  to  the  alderman's 
conduct ;  and  was  proceeding  with  some  in- 
vective, when  he  was  stoppra  by  the  judge. 
Mr.  Pigott:  ''  My  lord,  the  BUI  of  Rights 
states,  that  excessive  bail  shall  not  be  de- 
manded." Judge  Gould :  '*  You  are  preoi»- 
ture.  You  do  not  know  what  bail  I  mf  de- 
mand.   I  shall  be  satisfied  with  less.    WbcM 
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are  your  bail  ?''  Mr.  Martin :  '^  My  lord,  from 
the  objectiooa  I  have  made,  I  did  not  think  of 
bringing  any ;  my  clientis  would  much  sooner 
suffer  the  greatest  severity  the  law  can  indict, 
than  put  m  such  heavy  bail,  so  contrary  to 
Maena  Charta."  Mr.  W  bite,  of  the  treasury, 
saia  he  should  be  contented  with  bad!  of  250/. 
for  each  of  them.  Judge  Gould :  **  You 
must  give  twenty-four  hours  notice  to  the 
solicitor  of  the  treasury,  that  he  may  inquire 
as  to  the  respectability  of  the  bail ;  but,  as 
you  have  no  bail  to  put  in,  I  must  do  my 
duty,  and  remand  you  to  prison.''  Annual 
Register,'] 

^^— .— ^"""^ 

At  the  Old  Bailey y  mi  Not.  indy  1793. 

The  bill  of  indictment  preferred  aj;ainst 
Mr.  Pigott  for  uttering  sectitious  words  m  the 
Ijondon  coffee-house,  was  rejected  by  the 
grand  jmy. 

The  bail  offered  by  Dr.  Hudson,  also 
eharced  with  uttering  seditious  words,  in  the 
Iion£>n  coffee-house,  in  company  with  Mr. 
Pigott,  was  rejected  by  the  Court ;  and  there- 
fcre  Dr.  Hudson  was  committed  to  Newgate, 
there  to  remain  until  he  shall  produce  suffi- 
cient sureties. 


Monday y  December  9,  1793. 

r 

William  Hudson  was  indicted  for  uttering 
seditious  and  inflammatory  words : 

Prisoner.  The  indictment  has  never  been 
fuUv  read  to  me,  nor  have  I  been  indulged 
witn  a  copy  of  it ;  I  claim  the  indulgence  of 
the  Court  to  have  it  read. 

[The  Indictment  read  by  the  clerk  of  the 
Court] 

The  indictment  having  been  opened  b^  Mr* 
.    JRaine,  the  case  was  stated  by  Mr.  Fielding. 

[The  witnesses  examined  apart.*] 

John  Buchanan^  sworn. 

I  am  a  manufacturer  at  Glasgow  in  Scot- 
land. 

Were  you  in  the  London  coffee-house  on 
the  evenmg  of  the  30th  of  September  last? — 
,  Yes. 

Did  you  see  Mr.  Hudson  and  Mr.  Pigott 
there  ?— I  did. 

About  what  time  did  you  first  observe 
them  in  the  coffee-house  ? — I  suppose,  about 

seven  o'clock. 

I.    I       ■        ■  -.1.  ■  I ..  .■  I,  .   ».  I  ■ 

*  With  respect  to  the  removing  witnesses 
while  others  eive  their  testimony,  see  the 
earl  of  Shaftesbury's  case  in  this  Collection, 
Vol.  VUI,  pp.  775, 778,  793 ;  Harrison's  case. 
Vol.  XII,  p.  871;  Peter  Cook's  case.  Vol. 
XIII,  p.  348;  Vaughan's  case,  Vol,  XIII, 
p.  494;  Matthews's  case.  Vol.  XV^p.  1340; 
Reason  and  Tranter's  case,  VoL  XVl,  p.  18; 
and  Elizabeth  C^ODUig's  cafle.  Vol.  XIX, 
fp.  3S3, 330, 


What  was  tiie  first  thing  that  attracted  your 
thoughts  respecting  the  prisoner  ?-«t^When 
they  came  into  the  room  Mr.  Hudson  called 
for  a  newspaper,  and  sat  down  in  a  box  in  the 
open  coffee-room. 

Were  there  many  people  in  the  coffee-room, 
or  was  it  empty?  or  how? — There  were  a 
^ood  many  in  then,  but  there  were  more  came 
m  aflerwsords;  the  coffee-room  was  not  so  full 
then  as  it  was'  afterwards.  Mr.  Hudson 
began  reading  the  defeat  of  the  Dutch  troops 
in  the  paper;  the  first  thing  that  attracted  my 
notice  was,  that  he  wished  the  duke  of  York 
and  his  army  were  either  sent  home,  or. sent 
to  the  devil,  he  did  not  care  which;  there 
were  a  good  deal  of  things  spoken  respecting 
several  characters  afterwards.  I  believe  this 
conversation  was  between  the  prisoner  and 
Mr.  Pigott. 

How  fiu"  off  were  you  from  the  prisoner  ?— 
I  was  in  the  next  box,  sitting  in  a  chair  at  the 
end  of  the  next  box. 

In  the  course  of  this  conversation  was  the 
king  mentioned  at  all  f — ^He  was. 

By  whom  ? — By  Mr.  Hudson. 

Be  so  good  as  to  tell  us  what  part  of  any 
thing  was  mentioned  by  Mr.  Hudson?— He 
said,  '<  The  king,  what  was  he? — George 
Guelph,  a  German  hog-butclier,  a  dealer  lo 
human  flesh  by  the  carcass,  and  sold  his 
Hanoverian  subjects  to  his  British  subjects 
for  thirty  pounds  a  piece." 

Will  you  utter  the  words  just  as  he  uttered 
them  ? — ^I  think  it  was,  ^  The  king,  what  is 
he  ? — George  Guelph,  a  German  hog-butcher, 
a  dealer  in  human  flesh  by  the  carcass,  he 
sells  his  Hanoverian  subjects  to  his  British 
subjects  for  thirty  pounds  a  piece,  and  that 
he  was  not  satisfied  with  that,  that  he  was 
partner  with  the  prince  of  Hesse-Cassel." 

Speak  the  woras  in  the  manner  he  related 
them? — **And  not  content  with  that,  he 
goes  partner  with  the  prince  of  Hesse-Cassel^ 
and  has  fifteen  pound^a  head  tor  each  of  his 
carcasses." 

In  what  tone  of  voice  was  this  said  ? — It 
was  in  a  sharp  tone  of  voice,  and  rather  felt 
noisy  by  the  ^ntlemen  who  were  sitting  along 
with  him ;  it  was  louder  than  the  common 
conversation. 

Do  you  know,  in  point  of  fact,  whether  it 
was  heard  by  those  persons  in  the  neighbour- 
ing boxes  ? — It  was  heard  very  plain  by  the 
gentlemen  who  sat  with  him,  and  sevcaral 
others. 

After  he  had  made  use  of  these  expresuons, 
what  followed  theif  ? — ^There  was  some  con- 
versation took  place  between  Mr.  Pigott  and 
him ;  Mr.  Hndson  took  up  the  pancr,  and 
read  of  the  king's  going  a  hunting,  ana  seemed 
to  reflect  much  on  his  majesty's  doing  so,  at 
the  time  that  his  country  was  in  such  a  cala- 
mitous war. 

Was  there  any  toast  given  by  any  body  ?— 
In  the  time  of  conversation  they  had  drank 
two  g^ses  of  punch  each;  they  called  for  a 
threepenny  glass;  and  hurried.it. 


1093]         S4  GEORGE  HI.         Proceedingi  agmnH  WUUam  Hudson        [109t 


Were  they  tumblers  or  small  glasses? — 
Large  glasses,  such  as  they  charge  sixpence  a 
piece  for :  as  soon  as  they  had  got  them  Mr. 
Hudson  drank  aloud,  *'  Tne  French  republic ! 
or  constitution !"  I  cannot  say  which  exactly, 
and  Mr.  Pigott  said,  *'  I  will  join  you  in  that, 
with  all  my  heart  ;**  on  the  doing  that,  the 
gentlemen  in  the  room  got  up  on  their  feet, 
except  those  two  men,  he  and  Piffott,  and 
^  The  king !  The  king !''  was  called  from  all 
quarters  ot  the  coffee-room,  to  my  knowledge 
it  was ;  when  that  was  the  case,  Mr.  Hudson 
got  up  his  glass  and  in  a  very  loud  voice  called 
out,  ''The  French  republic;  and  may  it 
triumph  over  all  the  governments  in  Eu- 
rope !" 

In  what  tone  of  voice  did  he  call  out  that  ? 
«**In  a  very  loud  tone- of  voice,  much  sharper 
than  he  had  said  any  thing  before. 

Pritoner.  You  said  it  was  about  seven 
o'clock  in  the  evening  when  I  came  into  the 
coffee-room  ? — I  have  said  so. 

How  lone  do  you  think  I  was  in  the  coffee- 
room  from  first  to  last? — I  cannot  sav. 

How  long  do  you  think  ? — He  kept  the 
room  for,  I  suppose,  half  an  hour  after  the 
business  might  have  all  been  over. 

That  is  not  an  answer. — ^How  long  do  you 
think  I  was  in  the  coffee-room  ? — I  suppose 
you  might  be  two  hours;  I  took  no  particular 
notice  of  the  clock. 

Did  I  address  myself  to  you  in  any  part  of 
that  two  hours  or  not? — As  an  individual  you 
never  addressed  me. 

Did  I  address  myself  to  the  company  at 
large  ? — Yes. 

You  swear  that  positively  ? — I  do. 

Pray  how  was  that  manner  of  address 
nader— You  said,  when  the  gentleman  got 
up  and  drank  "  the  king,''  you  got  up  and 
said, — ^*  what  are  we  all?" 

How  ?  did  I  address  myself  to  the  wholt 
coom? — ^You  asked  them,  what  were  they 
all?  That  was  immediately  after  you  had 
drunk  the  toast. 

How  long  do  you  think  I  might  have  been 
in  the  coftee-room  before  I  addressed  the 
company  with  that  question  ? — I  do  not  know, 
perhaps  an  hour,  or  an  hour  and  a  half. 

Do  you  think  it  was  an  hour? — ^I  do  not 
think  it  was  quite  so  much. 

What  had  nassed  before  I  asked  that  ques- 
tion ?— The  arinking  of  the  toast. 

Pray  in  consequence  of  what  was  it  that  I 
made  that  address? — ^When  they  drank  **  the 
king!" 

Pray,  Mr.  Buchanan,  dkl  you  see  anv  body 
attempt  to  interrupt  me  previous  to  this  ad- 
dress? Mind,  I  ask  you  positively  to  speak 
to  that  question,  because  you  must  know. — 
Yes,  I  think  Mr.  Newman  did. 

Are  you  positive  that  Mr»  Newman  •dkl  ? — 
I  Chink  so. 

You  seem  to  be  extremely  positive  in  some 
other  things,  why  not  in  this  ?  Did  you  or 
did  you  not  see  some  person  interrupt  ok  ?— • 
Yes,  they  drank  <<  the  ki^  V* 


That  did  not  interrupt  me^— It  was  done  to 
that  efiect. 

Was  nothing  else  done  ?— I  saw  Mr.  New- 
man interrupt  you. 

Was  this  before  or  afler  I  addressed  the 
company  ?  —  It  was  before. 

Now,  Sir,  pray  what  was  the  manner  of 
that  interruption?— ^Ue  told  you,  you  were  a 
bad  man,  or  yoii  would  not  have  been  guiHy 
of  eiving  that  tuast.  I  do  not  know,  whether 
he  did  not  call  you  a  rascal. 

Pray,  Sir,  did  you  not  hear  him  call  roe  a 
rascal  ?  If  you  can  recollect  one  part  of  &e 
conversation,  so  much  against  me,  you  surely 
can  recollect  the  other,  or  else  your's 
must  be  a  very  accommodating  memory. 
Did  not  you  hear  him  call  me  a  rascal  ?— 
It  was  thereabouts. 

Was  it  words  to  that  effect?— I  think 
it  was. 

Were  they  opprobrious  terms  ?— There  were 
words  on  both  sides. 

I  ask  you  positively  whether  he  did  or  did 
not  call  me  a  rascal  ? — He  did  to  that  pur- 
pose. 

Would  you  have  supposed  that  any  other 
man  was  called  a  rascal? — I  know  the  words 
he  said  to  you  was  calling  you  a  rascal. 

Did  he  do  any  thing  else  ? — When  j^oo 
called  him  a  rascal  he  seemed  to  have  an  in- 
clination of  striking  you  on  the  head  with  his 
cane. 

Did  you  hear  Mr.  Newman  call  me  a 
rascal  ?  What  did  he  call  me  ? — I  told  yoQ 
he  called  you  something  to  that  purpose. 

Did  you  see  Mr.  Newman  do  any  thing 
to  me  than  call  me  opprobrious  names  ?  To 
cut  the  matter  short,  did  not  you  see  him  put 
bis  fist  to  my  face  ?---He  did  put  it  very  near 
to  you. 

If  he  had  applied  to  you  in  that  way  would 
you  have  supposed  that  ])e  meant  to  striU 
you  ? — I  haa  not  given  him  a  provocation  to 
do  it. 

Would  not   you  have  supposed  he  wis 

going  to  strike  you  ? — Mr.  Newman  and  you, 
oth,  were  in  a  passion,  and  you  called  out  to 
the  whole  room  that  he  was  an  aristocrat  and 
a  rascal. 

Did  not  you  see  him  put  his  fist  in  my  face 
before  I  addressed  the  company  ? — He  seemed 
inclined  to  strike  you  over  .the  head. 

Was  not  all  this  previous  to  my  having  sd^ 
dressed  myself  to  ntm  or  the  company?" 
It  was  in  .consequence  of  getting  up  aa^ 
drinking,  "  the  French  republic,  aod  may  it 
triumph  overall  the  governments  of  Europe!* 

You  say,  you  heard  me  callthe  king,  a 
German  nog-butcher  and  other  words;  u€ 
you  sure  that  these  were  all  the  words  that! 
uttered  ?  Are  you  sure  that  I  never  uttered 
any  words  by  way  of  comparison,  such  as  he 
was  no  better  ?— 1  have  toW  every  thing  to 
the  best  of  my  recollectioD. 

Do  .not  you  know  what  passed  previous  to 
ny  ifciaking  uae-of  these  words  ?— I  irc°^^ 
a  great  many  scurrilous  things  Mid  of 
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ventchaneten;  but  they  are  put  off  here  by 
the  Courty  and  I  am  not  to  mention  them. 

Pray  at  what  period  of  the  evening  was  it 
that  I  nve  a  toast ''  to  the  French  republic  ?'' 
-^At  3ie  time  that  Mr.  Newman  and  you 
seemed  to  have  a  scuffle,  when  vou  got  the 
third  "glass  of  punch,  not  before  that  as  I  can 
recollect ;  and  you  sat  by  me  all  the  time ;  I 
was  not  far,  I  was  a  great  deal  too  near  you. 

You  were  not,  1  think,  before  the  alder- 
man, when  I  was  first  taken  up  ?— I  never 
was  before  any  body  till  I  came  here. 

Were  not  you  applied  to,  to  come  before 
the  alderman  P — ^No. 

How  came  you  to  come  here  to-day  ? — ^Mr. 
White  subpcenaed  me  here. 

Was  it  not  in  consequence  of  a  paragraph 
appearing  in  one  of  the  papers,  stating  that 
this  country  had  to  pay  for  so  manv  Hano- 
verians killed,  at  thirty  pounds  a  head,  that  I 
made  these  remarks? — ^I  did  not  hear  you 
jreadthat. 

John  Leech  sworn. 

I  keep  the  New  London  coflee-house;  this 
gentleman,  Mr.  Hudson,  and  Mr.  Pigott, 
came  into  the  London  coffee-house  between 
seven  and  eight  o'clock,  the  SOth  of  September 
last ;  it  was  on  a  Monday  evening,  they  had 
been  in  the  house  more  than  half  an  hour, 
and  they  had  had  three  glasses  of  punch,  and 
began  to  be  noisy ;  they  called  for  several  pa- 
persy  in  &ct  I  believe  all  the  papers,  and  as 
they  called  them  they  read  dinerent  para- 
graphs from  them,  and  commented  on  the 
paragraphs  as  they  went  on;  there  was  ncv- 
Ihing  which  called  my  attention  till  they  gave 
some  toasts  as  were  thought,  by  the  company 
present,  very  improper  ones,  as  "  equality,'' 
^  the  French  republic  ;**  they  both  drunk  it, 
I  believe  that  gentleman  gave  it;  he  then 
drunk,  **  an  overthrow  to  the  present  system 
of  government  throughout  Europe !''  I  am 
oot  sure  whether  Mr.  Pigott  drank  that,  that 
gentleman  gave  it. 

Do  you  recollect  any  other  toasts  that  were 
given  by  the  defendant  ? — ^There  were  several 
others,  but  I  cannot  take  upon  myself  to  re- 
collect any  others;  these  were  both  given  by 
Mr.  Hudson. 

Had  be  a  glass  in  his  hand  ?  Was  he  stand- 
ing or  silting  j-^He  was  sitting  at  that  time ; 
he  gave  it  m  a  friendly  manner,  but  very 
loud ;  in  short  he  called  the  attention  of  all 
m  the  room,  and  the  eentlemen  pressed  me 
to  turn  him  out;  I  told  them  I  would  thimk 
them  if  they  would  make  it  a  business'  of 
their  own,  as  I  did  not  wish  to  interfere  in  it ; 
several  eentlemen  reproved  me  for  it,  and 
told  me  I  ought  not  to  suffer  such  behaviour 
in  the  coffee-room. 

Was  that  heard  by  Mr.  Hudson  ? — ^It  was 
not,  these  toasts  I  have  mentioned  must  be 
heard  by  the  gentlemen ;  by  this  time  Mr. 
Newman  came  in,  he  walked  up  the  room 
«ad  be  heard  the  toasts,  and  he  said,  **  Mr. 
Leech,  why  do  you  suffer  such  oehaviour  as 
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this  In  your  room?"  By  this  time  Mr.  Hudson 
had  spoken  so  veiy  loud,  as  to  cause  Mr.  New- 
man to  call  for  a  glass  of  punch,  and  give 
**  the  km^ !"  and  every  body  in  the  room  got 
up  on  their  feet,  and  gave  ^'  the^'kins!  the 
king  T'  ten  times  or  more ;  this  roused  Mr. 
Hudson,  he  got  up  on  his  legs  and  gave  *^  the 
French  republic  !'*  he  had  a  glass  in  his  hand; 
Mr.  Newman  then  went  rather  closer  to  him^ 
and  seemed  to  show  great  indignation  at  the 
toast  which  he  had  given ;  Mr.  Hudson  per- 
sisted in  it,  and  gave  it  again,  and  said  he 
would  drink  it,  and  held  up  his  stick  in  a 
posture  to  provoke  Mr.  Newman~to  strike  him. 
Mr.  Newman  seemed  very  warm,  but  was  per- 
suaded by  the  gentlemen  present  not  to  strike 
him ;  I  believe  no  blows  passed  on  either  side. 

Do  you  remember  whether 'he  held  up  hi? 
stick  in  that  menacing  posture,  before  he  was 
threatened  by  Mr.  Newman  ? — I  should  rather 
think  it  was  after  Mr.  Newman  had  reproved 
him  for  giving  such  a  toast,  but  certainly  be- 
fore Mr.  Newman  offered  to  strike  him. 

What  followed  on  that? — Several  gentle- 
men calied  to  roe,  and  desired  I  would  turn 
them  out  of  the  room ;  I  told  them  I  had  ob- 
served their  conduct  for  some  time,  and  I  did 
not  think  I  was  justified  in  turning  them  out 
of  the  room,  but  I  certainly  would  deliver 
them  into  the  hands  of  the  police.  I  sent  for 
an  officer ;  there  was  twenty  minutes  elapsed 
or  more  before  an  officer  came ;  during  that 
time  they  behaved  very  riotously,  particularly 
that  gentleman  offering  his  stick  m  the  face 
of  two  or  three  gentlemen.  Mr.  Pigott  made 
an  attempt  to  go  out,  but  I  pulled  nim  back 
again  and  hao  all  the  doors  fastened,  and 
when  the  officer  came,  I  gave  them  into  his 
custody. 

Priumer.  Pray  Mr.  Leech  what  hour  in  the 
evening  was  it  I  entered  your  house  ?— I  sujw 
pose  it  might  be  about  seven  o'clock. 

How  long  might  I  remain  in  your  house  ? 
— Till  near  nine. 

You  think  it  did  not  exceed  nine  before  I 
went  out.' — ^I  think  it  was  about  nine.  ' 

How  came  I  to  go  out  of  your  house  ? — I 
ordered  you  out ;  I  gave  you  in  charge  of  the 
officer. 

What  authority  had  you  for  that? — ^If  you 
had  not  said  any  thing  I  should  not  luive 
ordered  you  out  by  an  onicer. 

What  period  might  I  have  been  in  your 
house,  when  I  drank  *^  the  French  republic  ?" 
— It  was  near  eight. 

How  many  glasses  of  punch  did  I  drink  in 
your  house? — fhree. 

Was  it  the  first,  second, or  third?— The  third. 

Did  I  address  myself  ever  to  you? — Yes; 
you  called  me  a  fool. 

Did  any  body  attempt  to  interrupt  me  be- 
fore I  addressed  myself  to  the  company  ? — 
Yes;  you  were  clearly  interrupted  before  you 
addressed  the  company,  because  eveiy  body 
was  so  hurt. 

Did  you  not  hear  Mr.  Newman  call  me  a 
rascal.'— I  did  not. 
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You  swear  positively  that  Mr.  Newman  did 
not  call  me  a  rascal  ? — ^You  heard  me^  I  an- 
swer no. 

Did  you  not  see  Mr.  Newman  put  -his  fist 
into  my  face  ? — ^Yes. 

Was  not  that  previous  to  my  having  ad- 
dressed myself  to  the  company  ? — ^No,  it  was 
afterwards. 

Now,  Sir,  what  part  of  the  room  were  you 
in,  when  you  heard  me  drink  these  toasts  ? — 
Not  a  great  way  from  you,  a  little  &rtiter 
from  vou  than  I  am  now. 

Did  I  drink  them  as  toasts  to  the  company 
at  large,  or  to  my  friend  ? — ^Vou  drank  them 
to  your  friend  at  first,  but  you  drank  them  so 
loud  that  they  could  be  heard  all  over  the 
lx>ffee-room. 

Was  it  not  afler  Mr.  Newman  called  me  a 
rascal,  and  put  his  fist  in  my  face,  that  I 
gave  the  toast  on  my  legs  ? — It  was,  I  said 
so  before. 

Did  I  seem  to  have  given  Mr.  Newman  any 
provocation  to  induce  him  to  put  his  fist  in 
my  face,  and  call  me  a  rascal  ? — ^No  doubt  of 
^t,  he  was  the  •  first  man  who  came  up  to  you, 
and  then  you  held  up  your  stick  in  a  menacing 

>yas  he  not  approaching  my  box  in  a  mie- 
^acing  posture  ? — No  otherwise  than  showing 
Indignation  at  your  behaviour. 

You  did  not  hear  me  call  the  king  a  German 
ho^-butclier  ? — Perhaps  that  question  may  as 
well  not  be  asked  me  Certainly  I  did  hear 
YOU  call  the  kinjg  a  German  hogj-butcher,  that 
}ie  had  sold  his  troops  at  thirty  pounds  a 
head ;  that  is  as  near  the  words  as  I  can  re- 
collect. 

Court.  What  were  the  words? — ^That  he 
had  sold  his  subjects  for  thirty  pounds  a  head. 

Did  lie  say  what  subjects  ? — ^I  was  not  close 
enough  to  hear ;  he  said  the  prince  of  Hesse- 
Cassel  did  the  same. 

Prisoner.  Pray,  Mr.  Leech,  were  these  all 
the  words  I  uttered  ? — I  cannot  answer  that 
(question ;  I  wonder  you  should  put  it. 

You  have  seemed  to  select  them  very 
nicely  however ;  was  it  not  in  consequence  of 
some  paragiaphs  in  the  newspapers'  that  I 
made  these  observations? — ^Tnat  I  cannot 
say ;  it  did  not  appear  to  me  that  these  were 
.observations  that  could  be  made  from  any 
thing  in  a  paper. 

The  jury  want  to  hear  nothing  of  you  but 
evidence ;  did  I  not  read  the  newspaper  aloud, 
and  were  there  tiot  paragraphs  tending  to  that 
effect,  which  induced  me  to  make  use  of  some 
of  these  expressions? — When  you  read  the 
newspaper  so  very  loud  I  was  not  in  the  room ; 
you  had  read  your  paper  aloud,  and  had  two 
glasses  of  punch  before  I  came  into  the  room^ 
_and  I  begged  to  keep  out  till  I  was  forced  in. 

And  you  came  in  very  apropos  when  I  was 
uttering  these  words.  Did  you  hear  the 
whole  of  that  conversation  concerning  the 
Jcing?— I  did. 

At  what  period  did  you  come  in  ? — ^I  had 
Jbcen  out  of  the  room  hodf  an  hour. 


Was  it  after  you  came  into  the  io«b 
time,  that  I  began  to  speak  about  the  king  ?— 
I  only  heard  bv  piece-meals,  except  when  you 
exerted  yourselfT 

1  here  is  nothing  else  you  can  swear  to, 
only  what  you  have  mentioned?— No. 

At  what  period  do  you  think  that  I  druik 
'^  The  overthrow  to  the  present  systems  of 

government  throughout  Europe*' ?—TowiRb 
be  latter  end,  at  the  last  glass  of  punch. 

And  are  you  sure  these  are  the  very  wis 
I  uttered  ? — Yes. 

White  JVeswMiti  sworn. 

I  live  in  Newgate-street  with  my  fitthcff  I 
was  in  the  Lun&n  coffee-house  on  the  3(nh 
of  September;  I  went  in  there  between  ei|^ 
and  nine ;  the  prisoner  at  the  bar  and  ano- 
ther gentleman  were  »tting  in  a  box,  opposta 
to  where  I  sat  down. 

How  many  do  you  think  there  w^e  m  the 
cofiee-room  at  that  time  ? — ^I  should  suppoie 
a  dozen,  not  more;  they  were  talking  toy 
loud,  but  I  did  not  hear  any  of  their  conver- 
sation, till  they  gave  *'  The  French  republic!" 
as  a  toast  aloud, — ^I  mean  the  prisoner  gave  it 
to  the  person  who  was  with  mm;  itwaaai 
loud  as  I  speak  now ;  I  heard  it  disliacliy, 
and  I  believe  every  gentleman  in  the  coiia- 
room  did ;  I  ^t  up,  and  went  to  Mr.  Leech, 
the  master  of  the  coflEiee^bouse,  who  was  at 
the  upper  end  of  the  room ;  I  asked  hin  if 
he  suffered  that  toast,  "  The  French  renib- 
lie!''  to  be  drank  in  his  coffee-room?  1^ 
not  know  whether  Mr.  Hudson  heard  me  tf 
no ;  Mr.  Leech  said,  it  was  too  bed.  I  calkd 
for  a  glass  of  punch,  and  drank  his  mtjjtOfi 
health,  and  the  royal  family;  which  was  » 
peated,  I  believe,  by  every  nendenaAn  in  the 
room,  and  immediately  ^  The  King!  Tk 
King !  The  King  !"  resounded  fiom  sUjP"^ 
of  the  room,  except  from  the  prisoner.  tboL 
a  dispute  arose  between  the  prisoner  and  ny* 
self;  he  gave  it  repeatedly  again,  '^Thefieini 
Republic ;"  he  was  sitting  when  I  went  id 
him ;  I  said  he  had  no  nght  to  drink  ibil 
toast  in  the  public  coffee-room ;  he  called  ne 
a  rascal  and  scoundrel  several  times,  aid 
held  his  stick  in  m  j  face,  and  I  held  no^ 
but  we  neither  of  us  struck  one  another.  Whn 
I  said  he  had  no  rishi  to  drink  that  toast  ia 
a  public  coffee-room,  he  drank  thattoastaM 
and  said  that  I  was  a  rascal  and  aooaiditl 
and  had  no  business  with  him ;  he  made  « 
of  very  ill  language  to  me,  to  wish  mt  to  m» 
him,  but  I  laid  my  stick  on  the  opposite  bff, 
and  told  him  I  was  determined  not  to  stnae ; 
there  was  a  great  dispute  in  the  coff»-roQa|; 
he  said  I  was  a  rascal,  he  had  Lsvater,  be 
could  read  it  in  my  face;  and  an  officer  w 
sent  for,  and  he.  was  taken  into  ctisto4y* 

Prisoner.  You  say,  you  came  into  ^  fj 
fee-room  between  eight  and  nine  ^*^^ 
can  you  aecoUect  what  period  between  egs 
and  nine  ? — ^I  suppose  it  was  as  near  the  hiv 
hour  as  could  be. 

Di<l  I  address  myself  to  yoo  wbsD  y^ 
came  into  the  room  ?^-^ You  did  not. 
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Did  I  appear  to  be  addressing  myself  to  the 
Ounpany  f — ^You  drank  that  toast  aloud. 

Did  I  desire  the  company  to  join  with  me? 
—You  did  not. 

Did  not  you  come  up  to  me,  and  call  me  a 
rascal  ? — ^Not  before  I  went  to  Mr.  Leech. 

You  did  not  call  me  a  rascal  before  I  spoke 
to  you  ? — By  no  means  in  the  world. 

I  think  ynu  put  your  fist  in  my  hce} — I  did 
not. 

What  induced  you  to  come  to  my  box  at 
all } — Why,  your  giving  "  The  French  Re- 
public.'' 

You  had  no  other  provocation  from  me ; 
how  long  dp  you  think  I  gave  this  afYer  you 
came  into  the  coffee-room,  before  I  was  con- 
veyed out  of  it? — I  think  it  may  be  three 
quarters  of  an  hour. 

Then  it  most  be  past  nine  o'clock } — ^I  think 
it  was. 

Did  you  hear  me  give  any  other  toasts  than 
those  you  have  mentioned?^!  did  not;  I 
heard  riotous  behaviour. 

I  think,  when  you  were  before  the  magis- 
tiBte,  you  said  you  heard  me  call  his  majesty 
a  German  hog-butcher  ? — No,  I  did  not ;  I 
came  in  afterwards. 

Wftmt  did  you  conceive  that  I  was  taken 
out  of  Uie  conee-room  for? — For  breeding  a 
riot 

Did  I  strike  any  body  ? — I  did  not  see  you. 

Did  not  I  desire  the  constable  to  take  a 
gentleman  into  custody,  who,  I  swore  posi- 
tively,  had  struck  me  ? — ^You  did. 

Was  he  taken  into  custody  ? — He  was  not. 

You  are  sure,  that  I  did  not  connect  any 
other  words  with  the  toast  that  you  have 
sworn  to  ? — ^I  did  not  hear  any  other. 

Thomoi  Griffith  Vaughany  sworn. 

I  live  in  Bristol ;  I  am  a  merchant  there : 
X  was  at  the  coffee-house  this  evening. 

Will  you  be  so  good  as  to  tell  us  whether 
you  heard  any  toast  given  by  the  prisoner, 
and  what  it  is? — I  heard  many  toasts  given, 
and  drank ;  I  heard  two  particularly  given  by 
the  prisoner  at  the  bar,  *'  £()uality  V*  **  The 
Republic  of  France;  may  it  triumph  over 
Europe !"  There  were  many  toasts,  and  some 
repeatedly  given;  but  these  two  I  have  a 
perfect  recollection  came  from  the  prisoner, 
or  words  to  a  similar  import. 

Do  you  recollect  any  espressions  relative 
to  the  king  ? — Yes. 

Were  any  such  expressions  as  these  used 
by  the  prisoner  at  the  bar, — that  the  king  was 
a  German  hog-butcher,  that  he  sold  bis  sub- 
jects of  Uanover  to  the  government  of  this 
country,  to  be  butcherea  at  thirty-pounds  a 
head ;  and  that  the  prince  of  Hesse-Cassel 
did  the  same  by  his  subjects;  and  that  he 
had  no  doubt  but  the  king  of  England  was  in 
partnership  with  him,  and  received  fifteen 
pounds  a  head  back  again  o^  it,  from 
the  prince  of  Hesse-Cassel? — ^He  said  these 
woraiB. 

Frmner.    What  hour  might  it  be  when  I 
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caiAe  ihto  the  coffee-room  ?— A  little  after 
seven. 

How  long  do  you  think  I  remained  there  ? 
— For  more  than  till  half  after  eight. 

Do  you  think  I  remained  there  till  three 
quarters  past  eight  ? — I  do  not  think  you  were 
taken  away  till  nine. 

Was  I  taken  away  before  nine  ? — ^I  do  not 
know. 

In  what  part  of  the  coffee-room  was  it  you 
sat? — ^In  the  next  box  to  you,  with  my  back 
against  your*s. 

Was  Mr.  Newman  sitting  with  me? — ^No. 

Was  Mr.  Buchanan? — He  was  sitting  at 
the  endof  that  box. 

Then  perhaps  Mr.  Buchanan  sat  nearer  to 
me  than  you  did  ? — No,  I  do  not  think  he 
did,  because  my  back  was  close  to  you. 

At  what  time  did  I  drink  "  the  French  Re- 
public" ? — ^You  drank  several  toasts  of  that 
nature. 

How  long  do  you  think  I  had  been  there 
before  I  drank  the  toast  you  charge  me  with? 
— Perhaps  an  hour. 

Do  you  recollect  how  many  glasses  of 
punch  I  had  while  I  was  there  ? — You  drank 
three. 

How  many  glasses  of  punch  do  you  think 
I  had  drank  before  I  had  made  use  of  these 
expressions  ? — You  were  drinking  the  second. 

You  are  sure  of  that  ? — I  have  said  it. 

Have  not  vou  sworn  that  I  drank  ''The 
French  Republic"  ? — Yes. 

And  now  cannot  you  fix  on  any  period  at 
all  that  I  did  drink  it  in  ? — Not  within  five 
minutes. 

You  recollect  how  many  glasses  of  punch 
I  drank ;  how  many  had  I  drank  before  I 
used  these  words  ? — I  can  charge  you  with 
drinking  a  great  many  toasts,  some  uf  them 
in  the  first  glass,  and  some  in  the  second. 

Answer  that  question  ;  at  what  glass  of 
punch  was  it  I  drank  the  toast  in  question  ? — 
At  the  last  glass. 

Did  you  see  any  body  attempt  to  interrupt 
me,  in  the  course  of  ray  being  m  that  coffee- 
room  ? — ^Not  till  you  had  drunk  "  The  French 
Republic,"  in  opposition  to  the  toast  given, 
ana  generally  received, — "  The  King." 

Did  you  see  any  body  interrupt  me  then  ? — 
Yes,  Mr.  Newman. 

Did  I  address  myself,  in  any  period  of  this 
discourse,  to  you  ? — ^No,  not  at  all- 

Did  you  see  me  address  myself  to  any  body 
else  ? — Yes,  to  Mr.  Newman,  and  to  several 
persons  in  the  room  after  the  toast  was 
given. 

Did  I  give  the  toast  to  Mr.  Newman  ? — 
You  gave  it  generally;  you  gave  it  very 
loud  m  opposition  to  the  toast  of  ''The 
King,"  which  was  the  sentiment  of  the  com« 
pany. 

Did  you  see  Mr.  Newman  put  his  fist  in 
my  face,  or  attempt  to  do  it  ? — I  did  not ;  I 
saw  him  hold  up  his  stick  to  you,  and  I 
came  to  him,  and  desired  him  to  put  down 
his  stick. 
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Was  that  Mr.  Newman  holding  his  stick 
up  to  me  previous  to,  or  after  my  addressing 
him? — After. 

Did  you  hear  Mr.  Newman  call  me  a 
rascal  ? — I  did  not ;  I  heard  you  call  him  one. 

But  before  I  addressed  myself  to  him,  did 
not  you  hear  him  call  me  a  rascal  ? — I  did 
not. 

And  if  he  had  done  so.  you  must  have  heard 
him?— Probably  I  should. 

Did  you,  in  the  conversation  you  have 
stated,  hear  me  make  use  of  any  other  words 
than  these  you  have  mentioned?  Were  these 
expressions  not  mixed  with  other  words? — 
Yes,  there  were  several  general  expressions 
afterwards ;  as  that  none  but  a  German  hog- 
butcher  could  be  guilty  of  such  practices. 

I  wish  to  ask  you  a  serious  question,  whe- 
ther I  did  not  apply  the  words,  none  but  a 
German  hog-butcher  could  be  guilty  of  such 

I)ractices,  instead  of  the  king  bemg  a  German 
los-butcher  ? — ^Bolh,  I  believe ;  I  charge  you 
witn  the  first  positively,  and  I  believe  you 
spoke  the  last. 

I  suppose  it  is  not  possible  you  could  be 
mistaken  in  these  words  ? — I  am  pretty  confi- 
dent. 

You  receive  no  kind  of  emolument  for  ap- 
pearing against  me  this  day  ? — I  expect  to  be 
paid  my  expences. 

You  have  not  applied  for  any  part  of  the 
credit  loan  ? — I  have  not. 

I  believe  your  circumstances  are  not  in  the 
best  situation  ? — They  are  not. 

I  believe  you  are  either  in  a  bankrupt  state, 
or  making  up  your  afiairs? — ^No,  I  am  not : 
I  have  00  other  end  than  a  man  of  honour, 
and  the  common  rights  of  mankind. 

Are  you  positive  that  I  drank  an  overthrow 
to  tlie  present  systems  of  j^vernment  through- 
out Europe  ? — ^I  am  positive  you  did,  and  you 
.  proposed  it. 

Did  not  you,  in  a  former  examination,  say 
that  I  spoke  in  a  language  which  you  did  not 
understand  ? — ^It  was  so  in  the  bieeinnine  of 
your  conversatioB ;  I  much  woodered  that 
two  men  sitting  so  close  toeether,  should 
talk  so  extraordinarily  loud,  sol  looked  round 
to  see  what  sort  of  people  they  were ;  in  con- 
sequence of  which,  Mr.  Pigott  noticed  me 
looking  at  you ;  then  a  sort  of  conversation 
in  French,  or  some  other  language,  passed 
between  you ;  so  you  went  on  in  another  lan- 
guage for  some  time,  and  you  entered  into  an 
argument  in  a  language  which  I  did  not  un- 
derstand ;  I  suppose  vou  spoke  in  that  lan- 
guage when  you  found  it  necessary  to  put  an 
end  to  the  argument  that  had  attracted  at- 
tention. 

Did  not  the  conversation  at  first  originate 
from  a  paragraph  which  I  was  reading  in  the 


newspaper  ? — I  believe  you  were  reading  that 
the  king  had  been  a  fox-hunting,  aMMr. 
Pigott  expressed  great  surprise  that  the  kii^i; 
should  take  diversions  of  that  kind  while  his 
subjects  were  engaged  in  a  war;  then  you 
began  exclaiming  that  the  king  was  a  Germsa 
hog-butcher. 

You  said,  that  I  said,  none  but  a  Gennaa 
hog-butcher  could  be.  guilty  of  such  pnctioes? 
— ^That  was  by  way  of  explanation ;  you  ge- 
nerally summed  up  pretty  fully.  I  believe 
you  meant  all  that  the  words  couU  coiivc|, 
that  I  have  given  before. 

What  did  you  hear  me  say  about  the  prince 
of  Hesse-Cassel?-— That  you  had  no  doubt 
but  he  was  in  partnership  with  the  kiag  of 
England,  and  that  he  received  fifteea  poiindi 
a  head,  as  half  the  consideration. 

Will  you  swear  that  I  used  these  words, 
in  partnership  with  the  king  of  England? 
— ^It  was,  or  words  to  that  full  meaning. 

Did  you  hear  me  make  use  of  the  tenn, 
king  of  England  ? — You  said  the  king,  mesn- 
ing  the  king  of  England. 

That  is  your  meaning  I  suppose ?'-Youhtd 
expressed  the  king  of  England  befine. 

The  Prifonfr  replied,  for  nearly  two  houn 
to  the  charge ;  ana  founded  his  defence,  first, 
on  the  illejgality  of  his  first  caption  io  the 
house  of  Mr.  lieech,  tliere  being  no  law  si- 
lowing  Mr.  Leech  to  order  him  into  custody 
for  mere  words. 

Secondly,  that  when  he  drank  "  The 
French  Republic,"  and  *•  an  overthrow  to  ill 
the  present  governments  in  Europe,"  by  the 
French  republic  might  be  understood  the  jood 
of  the  French  neoole;  and  that  as  an  Eo^ 
lishman,  when  ne  drank  the  overthrow  of  iB 
the  present  systems  of  government  through- 
out Europe,  it  might  naturally  be  supposed 
he  excepted  his  own  country. 

And  thirdly,  with  regard  to  his  saying  the 
king  was  a  German  hog-butcher,  it  wis  t 
comparison  he  used,  in  which  he  saw  oe 
great  harm  ;  and  with  regard  to  the  kip^s 
selling  his  Hanoverian  subjects  to  the  British 
government,  and  what  he  said  about  the 
prince  of  Hesse-Cassel,  he  was  warranted,  tf 
he  did  say  it,  from  existing  treaties  sanctioned 
by  parliament. 

The  Jury  returned  a  verdict  of  Gcru.Tr. 


Mr.  Hudson  was  sentenced  to  be  impn- 
soned  two  years  in  Newgate,  to  pay  a  fioeof 
two  hundred  pounds,  to  ht  further  impasooed 
until  such  fine  be  psud,  and  lo  find  mcurCT 
for  his  ffood  behaviour  for  two  yean,,  himself 
in  twoliundred  pounds,  and  twoiHurHieiiB 
one  hundred  pounds  each. 
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584.  Proceedings  in  the  Case  of  Archibald  Hamilton  Rowan, 
Esq.^  on  an  Ex-Ofiicio  Information^  filed  against  him  by 
the  Right  Hon.  Arthur  Wolfe,  bis  Majesty's  Attorney^ 
General  for  the  Kingdom  of  Ireland^  for  publishing  a 
Seditious  Libel:  33  &  34  Geo.  III.  A.  D.  1793-4. 


CouKT  OF  KinoVbehch  Dubi^iv. 


The  iDformalion  was  as  follows  : 

Of  Trinity  Term  in  the  thirty-third  year  of 
the  reign  of  our  sovereign  lord  George  the 
Third,  now  king  of  Great  Britain,  and  so 
forth,  and  in  the  year  of  our  Lord  one  thou- 
sand seven  hundred  and  ninety-three. 

County  of  the  City  of)  S£  it  remembered 
Dublin^  to  wit.  \  that  the  right  ho- 
nourable Arthur  Wolfe,  attorney-general  of 
our  present  sovereign  lord  the  kin^7  '^l^o  for 
our  said  lord  the  kmg  prosecutes  m  this  be- 
half, in  his  proper  person  comes  into  the 
court  of  our  said  lord  the  king,  before  the 
king  himself,  at  thle  city  of  Dublin,  in  the 
coimt>r  of  the  said  city,  on  the  eighth  day  of 
June  in  this  same  term,  and  for  our  said 
lord  the  king  gives  the  Court  here  to  under- 
Bland  and  be  informed,  that  Archibald  Ha- 
milton Rowan,  of  the  city  of  Dublin,  esquire, 
bein^  a  person  of  a  wicked  and  turbulent  dis- 
position, and  maliciously  designing  and  in- 
tending to  excite  and  diffuse  amongst  the 
subiects  of  this  realfh  of  Ireland,  discontents, 
jealousies,  and  suspicions  of  our  said  lord  the 
king  and  his  government,  and  disaffection 
and  dislo^raltv  to  the  person  and  government 
of  our  said  lord  the  king,  and  to  raise  ver^ 
dangerous  seditions  and  tumults  within  this 
kingdom  of  Ireland,  and  to  draw  the  sovem- 
XDcnt  of  this  kingdom  into  great  scandal,  in- 
famy, and  disgrace,  and  to  incite  the  subjects 
of  oiu*  said  lord  the  king  to  attempt,  by  force 
and  violence,  and  with  arms,  to  m^ke  altera- 
tions in  the  government,  state,  and  constitu- 
tion of  this  kingdom,  and  to  incite  his  majes- 
ty's siud  subjects  to  tumult  and  anarchy,  and 
to  overturn  the  established  constitution  of 
this  kinedom,  and  to  overawe  and  intimidate 
the  legislature  of  this  kingdom,  by  an  armed 
force,  on  the  sixteenth  day  of  December,  in 
the  tnirty-third  year  of  the  reign  of  our  said 
present  soverek;n  lord  George  the  third,  by 
the  erace  of  God  of  Great  Britain,  France, 
and  Ireland,  kine,  defender  of  the  &ith,  and 
so  forth,  with  force*  and  arms,  at  Dublin 
aforesaid,  to  wit,  in  the  parish  and  ward  of 
Saint  Michael  the  archangel,  and  in  the 
coun^  of  the  said  city,  wicke^y,  maliciously, 
and  seditiously,  did  publish,  and  cause  and 
procure  to  be  published,  a  certain  false,  wick- 
ed^ malicious,  scandalous^  and  seditious  libel, 


of  and  concerning  the  government,  state^  and 
constitution  of  this  kingdom,  according  to  the 
tenor  and  effect  following,  that  is  to  say,— —» 
'  The  Society  of  United  Irishmen  at  Diib- 
'  lin,  to  the  volunteers  of  Ireland.  William 
'  Drennan,  chairman,   Archibald   Hamilton 

*  Rowan,  secretary. — Citizen  sokiiers,you  first 
'  took  up  arms  to  protect  your  country  from 
'  foreign  enemies,  and  fiwn  domestic  dis- 
^  turhance ;  for  the  same  purposes  it  now  b&. 
'  comes  necessary  that  you  should  resume 
^  them ;  a  proclamation  has  been  issued  in 
'  England  tor  embodying  the  militia,  and  a 
'  proclamation  has  been  issued  by  the  lord 
\  lieutenant  and  council  in  Ireland,  *  (mean- 
ing a  proclamation  which  issued  under  the 
great  seal  of  the  kingdom  of  Ireland,  the 
eighth  day  of  December,  one  thousand  seven 
hundred  and  ninety-two),  '  for  repressing 
'  all  seditious  associations ;  in  consequence 
^  of  both  these  proclamations  it  is  reasonable 

*  to  appreliend  danger  fi*om  abroad  and  dan- 
'  ger  at  home,  for  whence  but  from  appre- 
'  bended  danger  are  these  menacing  prepara- 
'  tions  for  war  drawn  through  the  streets  of 
'  this  capital  ? '  (meaning  the  city  of 
Dublin)  *  or  whence  if  not  to  create  that 
'  internal  commotion  which  was  not  found, 
'  to  shake  that  credit  which  was  not  affected, 
'  to  blast  tbat  volmteer  honour  which  was 
'  hitherto  inviolate,  are  those  terrible  sugges- 
^  tions  and  rumoura  and  whispers  that  meet 
^  us  at  every  corner,  and  agitate  at  least  our 
'  old  men,  our  women,  and  our  children  ? 
'  whatqier  be  the  motive,  or  from  whatever 

*  quarter  it  arises,  alarm  has  arisen ;  and  you 

<  volunteers  of  Ireland,  are  therefore  sum- 
'  moned  to  arms  at  the  instance  of  govern  • 

<  ment,  as  wall  as  by  the  responsibility  at- 
^  tached  to  your  character,  and  the  perma^ 

<  nent  obligaliont  of  your  institution.     We 

<  wiU*not  at  ftis  day  condescend  to  quote  au- 

<  thorities  for  the  rieht  of  having  and  of  using 

<  arms,  but  we  wUl  cry  aloud,  even  amidst 
'  the  storm  raised  by  the  witchcraft  of  a  pro- 

<  clamation,  that  to  your  formation  was  owing 

<  the  peace  and  protection  of  this  island,  to 
'  your  relaxation  has  been  owing  its  relapse 

<  into  impotendb  and  insignificance,  to  your 
'  renovation  must  be  owing  its  future  fireedont 

i  <  and  its  present  tranquillity;  you  are  there- 
^  fore  summoned  to  arms,  in  order  to  preserve 
'  your  coimtr^  in  that  guarded  quiet  which 
'  may  secure  it  from  external  hostility,  and  to 

*  mautain  that  internal  regimen  throughout 
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the  land,  wMchy  superseding  a  notorious 
police  or  a  suspected  militia,  may  preserve 
Ihe  blessings  of  peace  by  a  vigilant  prepa-  ; 
ration  for  war.--Citizen  soldiers,  to  arms,  | 
take  up  the  shield  of  freedom  and  the 
pledges  of  peace — peace,  the  motive  and 
end  of  your  virtuous  institution — ^war,  an 
occasional  duty,  ought  never  to  be  made  an 
occupation;  every  man  should  become  a 
soldier  in  the  defence  of  his  rights ;  no  man 
ousht  to  continue  a  soldier  for  offending  the 
rignts  of  others ;  the  sacrifice  of  life  in  the 
service  of  our  country  is  a  duty  much  too 
honourable  to  be  intrusted  to  mercenaries, 
vad  at  this  time,  when  your  country  has,  by 
public  authority,  been  declared  in  danger, 
we  conjure  vou  by  your  interest,  your  duty, 
and  your  slory,  to  stand  to  your  arms,  and 
in  8|>ite  of  a  police,  in  spite  of  a  fencible 
militia,  in  virtue  of  two  proclamations,  to 
maintain  good  order  in  your  vicinage,  and 
tranquillity  in  Ireland ;  it  is  only  by  the  mi- 
litary array  of  men  in  whom  they  confide, 
whom  they  have  been  accustomed  to  revere 
as  the  guardians  of  domestic  peace,  the  pro- 
tectors of  their  liberties  and  lives,  'that  the 
present  agitation  of  the  people  can  be  stilled, 
that  tumult  and  licentiousness  can  be  re- 
pressed, obedience  sectored  to  existing  law, 
and  a  calm  confidence  difiiised  through  the 
public  mind  in  the  speedy  resurrection  of  a 
firee  constitution,'  (meaning  that  the  peo- 
ple of  Ireland  had  not  at  Uie  time  of  the 
publishing  aforesaid  a  free  constitution)  <  of 
'  liberty  and  of  equality,  words  which  we  use 
fhr.  an  opportunity  of  repelling  ealumny,  and 
of  sayins,  that  bv  liberty  we  never  under- 
stood uniiniited  ircedom,  nor  by  equality 
the  levelling  of  property  or  the  acstruction 
of  subordination ;  this  is  a  calumny  invented 
by  that  faction,  or  that  gang,  which  misre- 
presents the  king  to  the  people,  and  the 
people  to  tlie  kine,  traduces  one  half  of  the 
nation  to  oyole  the  other,  and  by  keeping 
up  distrust  and  division  wishes  to  continue 
the  proud  arbitrators  of  the  fortune  and  hie 
of  Ireland ;  liberty  is  tlie  eiercise  of  all  our 
rights,  natural  and  political,  secured  to  us 
and  our  posterity  by  a  real  representation  of 
the  people ;  and  equality  is  the  extension  of 
the  constituent  to  the  fullest  dimensions  of 
the  constitution,  of  the  elective  franchise  to 
the  whole  body  of  the  people,  to  the  end 
that  government,  which  is  collective  power, 
may  be  guided  by  collective  will,  and  that 
legislation  may  originate  frooa  public  reason, 
keep  pace  with  public  improvement,  and 
tenninate  in  public  happiness.  If  our  con- 
stitution be  imperfect,  nothing  but  a  reform 
in  representation  will  rectify  its  abuses;  if 
it  be  perfect,  uothins  but  the  same  reform 
will  perpetuate  its  blessings.  We  now  ad- 
dress you  as  citizens,  for  to  be  citizens 
you  became  soldiers,  nor  can  we  help 
wishing  that  all  soidiers,  partaking  the 
passicins  and  interest  of  the  people  would 
remember,   that  they  were  once  citizens^ 


that  seduction  made  them  soldiers,  but 
nature  made  them  men.  We  address 
you  without  any  authority  save  that  of 
reason,  and  if  we  obtain  the  coincidence 
of  pubPic  opinion,  it  is  neither  by  force 
nor  stratagem,  for  we  have  no  power 
to  terrify,  no  artifice  to  cajole,  no  fund 
to  seduce;  here  we  sit  without  mace  or 
beadle,  neither  a  mystery  nor  a  craft,  nor  a 
corporation ;  in  four  words  lies  all  our  power 
-—universal  emancipation  and  representar 
tive  legislature — yet  we  are  confident  that 
on  the  pivot  of  this  principle,  a  convention, 
still  less  a  society,  still  less  a  single  man, 
will  be  able  first  to  move,  and  then  to  raise 
the  world  :  we  therefore  wish  for  Catholic 
emancipation  without  any  modification,  but 
still  we  consider  this  necessary  enfranchise' 
ment  as  merely  the  portal  to  the  tern  pie  of  na- 
tional freedom ;  wioe  as  this  entrance  in,  wide 
enough  to  admit  three  millbns.  it  is  narrow 
when  compared  to  the  capacity  and  compre- 
hension of  our  beloved  prmcipte,  which  cakev 
in  every  individual  of  the  Irish  nation,  casts 
an  equal  eye  over  the  whole  island,  embraces 
all  that  think,  and  feels  for  all  that  sufiier; 
the  Catholic  cause  is  subordinate  to  our 
cause,  and  included  in  it;  for,  as  United 
Irishmen,  we  adhere  to  no  sect,  but  t» 
society — to  no  cause,  but  Christianity — ^to 
no  party  but  the  whole  people.  In  the  sin-' 
cerity  of  our  souls  do  we  desire  Catholic 
emancipation :  but  were  it  obtained  to-mor- 
row, to-morrow  would  we  go  on  as  we  da 
to-day,  in  the  pursuit  of  that  reform,  which 
would  still  be  wanting  to  ratify  their  liberties 
as  well  as  our  own.  lor  both  these  purposes 
it  appears  necessary  that  provincial  conven- 
tions  should  assemble  preparatory  to  the 
convention  <^the  Protestant  people ;  thede^ 
legates  of  the  Catholic  body  are  not  justified 
in  communicating  with  individuals  or  even 
bodies  of  inf^ior  authority,  and  therefore  an 
assembly  of  a  similar  nature  and  organiai- 
tion  is  necessary  to  establish  an  intercourse 
of  sentiments,  an  uniformity  of  conduct,  an 
united  cause  and  an  united  nation;  if  a 
convtfition  on  the  one  part  does  not  soon 
follow,  and  is  not  soon  connected  with  that 
on  the  other,  the  common  cause  will  split 
into  the  partial  interest,  the  people  will 
relapse  into  inattention  and  inertness,  the 
union  of  affection  and  exertion  will  dissolve, 
and  too  probably  some  local  insurrections, 
instigated  by  thevmalisBity  of  our  common 
enemy,  may  commit  the  character  and  risk 
the  tranquillity  of  the  island,  which  can  be 
obviated  only  by  the  infinence  of  an  assembly 
arising  from,  assimilated  with  the  people, 
and  whose  spirit  may  be,  as  it  were,  knit 
with  the  soul  of  the  nation,  unless  the  sense 
of  the  Protestant  people  be  on  their  part  as 
foirly  collected  and  as  judiciously  dirccte^V* 
unless  individual  exertion  consohdates  inW 
collective  strength,  unless  the  particles  unite 
into  one  mass,  we  may  perhims  serve  some 
person  or  some  party  for  a  utlls^  but  (hi 
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'  public  not  at  ail ;  the  nation  is  neither  inso- 
lenty  nor  rebeliious,  nor  seditious ;  while  it 
knows  its  rights,  it  is  unwilling  to  manifest 
itB  powers ;  it  would  rather  supi>licate  admi- 
nistration to  anticipate  revolution  by  well- 
timed  reform^  and  to  save  their  country  in 
mercy  to  themselves.  The  fifleenth  of 
February  apuroaches,  a  day  ever  memorable 
in  the  annals  of  this  country  as  the  birth- 
day of  new  Ireland ;  let  parochial  meetings 
be  held  as  soon  as  possible,  let  each  parish 
return  delegates,  let  the  sense  of  Ulster  be 
again  declared  from  Dungannon  on  a  day 
auspicious  to  union,  peace  and  freedom,  and 
the  spirit  of  the  north  will  again  become 
the  spirit  of  the  nation.  The  civil  assembly 
ought  to  claim  the  attendance  of  the  military 
associations,  and  we  have  addressed  you, 
citizen  soldiers,  on  this  subject  from  the 
belief,  that  your  body  uniting  conviction 
with  seal,  and  zeal  with  activity,  may  have 
much  influence  over  your  countrymen,  your 
relations  and  friends  Wo  ofler  only  a 
general  outline  to  the  public,  and  meaning 
to  address  Ireland,  presume  not  at  present  to 
fill  up  the  plan  or  pre-occupy  the  mode  of  its 
execuUon,  we  have  thougnt  it  our  duty  to 
speak. — Answer  us  by  actions;  you  have 
taken  time  for  consideration ;  fourteen  long 
years  are  elapsed  since  the  rise  of  your  asso- 
ciations ;  and  in  17 8«  did  you  imagine  that 
in  179ti  this  nation  would  still  remain  unre- 
presented ?  How  ntany  nations  in  this  inter- 
val have  gotten  the  start  of  Ireland?  How 
many  of  your  countrymen  have  sunk  into 
the  grave?' — In  contempt  of  our  said  lord 
the  king,  in  open  violation  of  the  laws  of  this 
kingdom,  to  tne  evil  and  pernicious  example 
of  dl  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  lord  the  king,  his 
^rown  and  dignity. — Whereupoh  the  said 
attorney-general  of  our  said  lord  the  king, 
who  for  our  said  lord  the  kin^  in  this  behuf 
prosecutes,  prays  the  consideration  of  the  court 
Lere  in  the  premisses,  and  that  due  process 
of  law  may  be  awardei  against  him  tne  said 
Archibald  Hamilton  Rowan  in  this  behalf,  to 
maJcc  him  answer  to  our  said  lord  the  king 
touching  and  concerning  the  premisses  afore* 
said.  ABTHua  Wolfe. 

J%omat  KemmUf  Attorney, 

Received  the  8th  of  June  1793. — (Copy) 

To  this  information  Mr.  Rowan  appeared 
bv  Matthew  DowHAg^  gent,  his  attorney,  and 
pleaded  the  general  issue — ^Not  Guilty — and 
the  Court  having  appointed  Wednesday  the 
29th  day  of  January,  1794,  for  the  trial  of  the 
said'  issue,  the  undernamed  persons  were 
sworn  upon  the  jury : 

Sir  F.  Hutchinson,  hart.  John  Read, 

Frederick  Trench,  esq.  Robert  Lea, 

William  Duke  Moore,  Richard  Fox, 

Humphry  Minchin,  Chris.  Harrison, 

Richard  Manders^  George  Perrin, 

George  Palmer,  Thomas  Shenrard. 

Upon  calling  over  the  jury,  John  Read, 


was  objected  to,  as  holding  a  place  under  Cho 
crown,*  but  the   attorney-general  insisting 

*  **  Where  the  kin^  is  partie,  one  shall  not 
challenge  the  array  tor  favour,  &c.  because 
in  respect  of  allegeance  he  oiuEht  to  favotir 
the  king  more ;  but  if  the  sherine  be  a  vade- 
lectof  the  crowne,  or  other  meniall  servant  of 
the  king,  there  the  challenge  is  ffood.'  And 
likewise  the  king  may  challenge  tne  array  for 
favour."    Co.  Litt.  156,  a. 

To  that  part  of  the  above  passage  which 
ends  with  the  words — *'  he  ought  to  favour 
the  king  more,''  Mr.  Uargrave  has  annexed 
the  following  note : 

<<  Ace.  KeUw.  lOS.  a.  But  lord  Hale  is  of  a 
different  opinion;  for  he  expressly  allows 
challenges  tor  favour  to  prisoners  in  treason 
and  felony,  and  consequently  so  fiur  against 
the  king,  %  Hal.  His.  PI.  c.  27 1 .  Though, 
too,  lord  Coke's  doctrine  should  be  admitted, 
the  reason  he  gives  for  it,  which  is  almost  in 
the  words  of  the  case  of  ss  E,  4,  cited  in  the 
margin  trom  Fitzherbert's  Abndgement,  seems 
rather  unsatisfactory ;  but  a  better  principle 
to  found  the  rule  upon  was  not  unobvious, 
namely,  that  from  the  extensive  variety  of 
the  kmg's  connexions  with  his  subject!, 
through  tenures  and  offices,  if  favour  to  him 
was  to  prevail  as  an  exception  to  a  juror,  it 
might  lead  to  an  infinitude  of  objections,  and 
so  operate  as  a  serious  obstruction  to  justice 
in  suits  in  which  he  is  a  party.*' 

And  to  the  words  '*  there  the  challenge  is 
I  good,"  Mr.  Hargrave  has  subjoined  the  foUow« 
!  mg  observations : 

**  Lord  Coke  having  immediatelv  before 
expressed  that  the  array  shall  not  be  chal- 
lenged for  favour  against  the  king,  he  must 
be  here  unaerstood  to  consider  being  a  vadelect 
or  other  menial  servant  of  the  crown,  as  a 
principal  challenge  to  the  array,  for  otherwise 
he  would  be  incon^^istent ;  unless  indeed,  he 
is  supposed  in  the  first  instance  to  state  a 
general  rule,  and  in  the  second  an  exception 
to  it,  which,  as  his  words  are,  would  oe  a 
strained  construction.  It  is  also  strong  evi- 
dence  of  lord  Coke's  intending  to  give  this 
challenge  to  the  array  as  a  principal  one,  that 
he  elsewhere  represents  being  a  servant  of 
either  party,  where  the  suit  is  between  su^ 
jects,  as  a  principal  challenge,  both  to  the 
array  and  to  the  polls.  See  mprd  and  also 
post.  157,  b.  However  lord  Hale  will  not 
allow  this  sort  of  exception  to  a  juror  to  be 
more  than  a  challenge  to  the  favour  in  trials 
for  treason  or  felony,  citing  for  authority 
from  Fitzherbert's  Abridgement,  a  case  in 
8  H.  6.  which  is  a  decision  in  point  by  the 
whole  court;  to  which  may  be  added  the 
dictum  in  the  year  book  of  4  H.  7,  3.  Also 
the  practice  smce  lord  Hale's  time,  seems  to 
have  accorded  with  his  doctrine,  there  bein^ 
subsequent  instances  in  print,  in  mhkh  such 
an  exception  when  taken  to  the  polls  has 
been  disallowed,  but  not  one  I  believe  of  its 
being  received.  The  instances  of  disallowing 
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upon  the  illegality  of  the  objectioD,  and  ob* 
serving  that  it  went  against  all  that  was 
honourable  and  respectable  in  the  land,  it 
was  over-ruled  by  the  court.  Ridiard  Fox, 
when  called  to  the  book,  was  interrogated 
whether  he  had  ever  given  an  opinion  upon 
the  subject  then  to  be  tried,  to  which  he 
answered,  that  he  did  not  know  what  the 
subject  of  the  trial  was.  The  same  question 
was  put  to  Thomas  Sherrard,  who  returned  a 
similar  answer.    - 

Joshua  Dixon,  who  had  been  sworn  upon 
the  jury,  without  any  objection,  here  stated, 
that  he  had  given  an  opinion  upon  the  sub- 
ject, upon  which  Mr.  Attorney-general  con- 
sented that  he  should  be  withmrawn,  but  pro- 
tested against  the  right  of  the  defendant's 
counsel  to  examine  the  jurors  as.they  had  done. 
If  they  had  any  objection,  they  ought  to  make 
their  challenge,  and  support  it  by  evidence. 

The  counsel  for  the  defendant  answered, 
that  they  would  not  acquiesce  in  the  consent 
of  the  attorney-general  to  withdraw  the  juror, 
if  their  examination  was  to  be  objected  to ; 
and  intimated  that  the  juror  ought  to  be  with- 
drawn upon  the  desire  of  the  attorney-general, 
without  any  consent  whatever  being  entered 
into. 

the  exception  as  a  principal  challenge,  to 
which  I  shall  refer,  are  Mr.  Hampden's  trial 
in  the  King's-bench,  Hill,  36,  Cha.  3,  for  a 
misdemeanor,  and  sir  William  Parkyns's  at 
the  Old  Bailey  in  1695,  for  high  treason.  See 
State  Trials  by  Howell,  vol.  IX.  p.  1057 ;  and 
vol.  Xni.  p.  75.  In  the  former  the  point 
was  sharply  argued,  on  challenges  by  Mr. 
HaiApden  of  two  jurors  for  having  offices  in 
the  king's  forest ;  and  as  the  counsel  for  Mr. 
Hampden  relied  on  lord  Coke,  and  on  Rollers 
Abridgement  of  the  case  of  22  E.  4,  here 
cited  oy  lord  Coke  in  the  margin,  as  the 
ground  of  his  doctrine,  so  the  court  adiudged 
against  the  exception  as  a  principal  challenge, 
on  the  authority  of  the  case  of  3  H.  6,  cited 
by  lord  Hale.  In  the  latter^  sir  William 
Parkvns  challenges  two  for  being  servants  of 
the  king ;  but  was  informed  by  lord  Holt, 
that  it  was  no  cause  of  challenge.  The  first 
of  tliese  instances  was  a  direct  adjudication ; 
but,  however,  it  loses  part  of  its  weight,  in 
consequence  of  having  occurred  in  an  m  time, 
whilst  lord  Jefferies  presided  in  the  King's- 
bench,  and  of  being  accompanied  with  ungra- 
cious and  unbecoming  laneuage  from  him  in 
respect  to  both  Coke  and  Itolle.  This  second 
was  rather  an  extra-judicial  opinion,  because 
the  counsel  for  the  crown  consented  to  put 
by  the  jurors  objected  to,  on  the  ground  of 
being  king's  servants,  unless  there  should  b^ 
»  defect  of  other  jurors,  which  did  not  happen. 
But  lord  Holt  declared  against  the  challenge, 
in  the  most  absolute  and  unreserved  terms, 
Its  if  it  would  not  bear  arguing.'* 

On  this  subject  see  also,  llawk.  P*  C.  ch. 
43,  sections  33  and  33,  cited  ante.  Vol.  IX.  p. 
1057. 
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Hereupon  the  attorney-general  desired  that 
the  juror  might  be  withdrawn. 

Counsel  for  the  Crown. — Mr.  Attoroey- 
general,  [tlie  right  hon.  Arthur  Wolfe ;  aftCT- 
wards  lord  chief  justice  of  the  court  of 
King's-bench,  and  viscount  Kilwarden] ;  Mr. 
Prime-serjeant,  [James  Fitzgerald] :  Mr.  Soli- 
citor-general, [John  Toler ;  in  1798,  attorney- 
general;  in  1800,  lord  chief  justice  of  the 
Common  Pleas,  and  lord  Norbury];  Bir. 
Frankland ;  Mr.  Ruxton. 

Agent, — Mr.  Kemmis. 

Coiauel  for  the  Defendant, — ^Mr.  Curnui, 
in  1806  master  of  the  rolls] ;  Mr.  Recorder; 

r.  Fletcher  f  afterwards  one  of  the  justices 
of  the  court  of  Common  Pleas.]* 

Agent.^Mi.  Dowling. 
[Mr.  Rtupton  op^im  the  pleadings.') 

Mr.  Attorney  General. — ^My  Lord  and  Gen- 
tlemen of  the  Jury ;  In  this  case,  between  the 
King  and  Archibald  Hamilton  Rowan,  Esq.  it 
is  my  duty  to  prosecute  on  behalf  of  the 
crown.  The  traverser  in  this  case,  gentle- 
men, stands  accused  upon  an  infonnatioii 
filed  ex  Mcioy  by  the  king's  attorney-general; 
for  publishing  a  seditious  hbei.  It  is  my 
duty  to  lay  the  facts  of  this  case  before  yon — 
it  will  be  the  duty  of  another  of  his  mMesty*! 
servants  to  observe  upon  the  evidence.  I  sliall 
state  the  nature  of  tne  charge  and  the  quea« 
tions  you  are  to  tiy :  I  vnil  then  state  such 
circumstances  as  are  necessary  to  be  taken 
into  your  consideration,  for  the  piirpos«  of 
understanding  and  expounding  that  paper 
which  the  information  charges  to  be  a  mali- 
cious and  seditious  libel. 

The  information  charges,  that  Archibald 
Hamilton  Rowan,  maliciously  designing  an4 
intending  to  excite  and  diffuse  amon^tthe 
subjects  of  this  realm  discontents,  disafiection, 
ana  disloyalty  to  the  king  and  goyenunent, 
and  to  raise  very  dangerous  seditious  and 
tumults,  and  to  draw  the  government  into 
scandal,  inlamy,  and  disgrace,  and  to  incite 
the  subjects  to  attempt,  by  force  and  with 
arms,  to  make  alterations  in  the  government^ 
and  to  excite  the  subjects  to  anarchy,  to  over<- 
turn  the  constitution  and  overawe  the  legis- 
lature of  the  kingdom,  did  publish  the  Imel 
set  forth  in  the  information.  In  this  case^ 
therefore,  it  will  be  for  you,  gentlemen,  upou 
the  evidence  which  shall  be  laid  before  you^ 
to  determine  whether  the  traverser  has  been 
tlie  publisher  of  that  paper  or  not.  I  shall, 
in  the  course  of  what  I  am  to  ofier  to  the 
court  and  to  you,  read  the  very  libel  itself» 
and  make  such  observations  as  occur  to  me 
to  be  proper  in  the  present  state  of  the  busi- 
ness. Previous,  however,  to  my  doing  so,  I 
win  take  the  liberty,  genuemen,  of  stating  to 

*  Mr.  Emmet  and  some  other  gentlemen, 
who  had  been  originally  concerned  in  this 
cause,  as  counsel  for  the  defendant,  feeling  % 
personal  interest,  declined  any  longer  acting 
in  that  capacity.    Orig,  Ed, 
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jou  some  facts  and  circumstances  that  appear 
to  me  deserving  of  attention  in  the  iuvesti^- 
tioo  of  the  matter  before  you ;  and  in  doing 
soy  I  shall  carefully  avoid  mentioning  many 
facts  and  circumstances  which  those  di»erace- 
ful  tunes  have  iiirhished, that  might  leaoyour 
verdict  one  way  or  the  other.  I  shall  not 
attempt  to  excite  your  passions.  I  am  happy 
at  length  that  this  case  has  come  before  an 
impartial  jury.  It  has  long  been  the  desire 
of  every  good  man  that  this  matter  should 
come  to  trial  before  that  constitutional 
.  tribunal  who  stand  arbiters  in  this  case,  to 
protect  the  accused  against  the  power  of  the 
crown :  not  resembling  any  of  those  prosecu- 
tions which  the  turbulence  of  former  times 
ba\e  excited,  you  are  assembled,  with  that 
coolness  which  the  solemnity  of  the  occasion 
requires,  to  determine  whether  Mr.  Rowan  be 
guilty,  criminally,  of  the  offence  charged 
against  him.  Take  the  libel  mto  your 
considention,  and  determine,  as  the  law 
now  allows  you  to  do,  whether  it  be  a 
libellous  publication,  tending  to  excite  sedi- 
tion, to  overawe  the  government, — or  tend- 
ing to  produce  any  of  the  effects  imputed 

to  It. 

I  shall  now  proceed  to  state  a  few  facts 
which  1  said  it  was  my  duty  to  do.  I  shall 
call  your  attention  to  the  history  of  the  times 
about  which  this  libel  was  published : — No 
man,  let  his  situation  be  what  it  may,  can  be 
too  cautious  in  utterine  what  ought  nut  to  be 
said,  which  might  influence  your  judgment 
upon  your  oaths ;  and  in  that  office  which  I 
bold,  which  is  the  office  of  the  people  as  well 
as  of  the  crown,  it  is  more  than  a  common 
duty  to  take  care  not  to  step  beyond  that  line 
which  leads  to  common  justice.  I  am  war- 
ranted by  the  authority  of  a  court  of  justice, 
— by  th«»,  proceedings  of  the  King's  bench  in 
England, — by  the  opinion  of  a  judge  of  as 
much  spirit  and  independence  as  any  man, — 
I  allude  to  the  case  of  the  printer  of  the 
Morning  Chronicle,  in  which  lord  Kenyon  in- 
forms the  jury,*  that  it  is  necessary  in  cases 
of  this  kind,  to  attend  to  the  circumstances 
and  history  of  the  times  in  which  the  libel 
was  published  They  tend  to  explain  the 
motives  which  induced  the  publication,  and 
the  meaning  of  the  libel  itself.  He  says  it  is 
impossible  lor  the  Court  or  a  jury  to  shut  their 
ears  aeainst  the  history  of  the  times.  Be- 
sides that  common  principle,  I  am  the  more 
justifiable  in  wbat  I  shall  state,  because  the 
libel  charged  comes  from  that  body  of  men 
who  have  constituted  themselves  by  the 
name  of  '<  The  Society  of  United  Irishmen  in 
Dublin/'  From  the  time  of  the  restoration 
of  our  constitution — from  the  year  17  84 — to 
the  year  1792,  this  country  advanced  in  pros- 
perity with  a  regular  progress  and  gradation. 
The  agriculture,  commerce,  and  police  im- 

*  See  lord  chief  justice  Kenyon's  charee  to 
the  jury  in,  the  case  of  Lambert  and  otners^ 
-fitUi,  p.  1017. 
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proved;— the  civilization  of  the  country  pro- 
ceeded uniformly  from  year  to  year; — the 
commonalty  began  to  enjoy  blessines  they 
had  been  strangers  to>-ships  crowdea  ip  our 
harbours  -  commerce  occupied  our  ports — 
— culture  in  our  fields,  ana  peace  and  happi- 
ness every  where  prevailed.  The  Irf'nch 
revolution  took  place,  when  there  were  f(.  und 
many  men,  who  from  situation,  from  cir<  um- 
stances,  from  ambition,  were  desirous  (f  com- 
motion. Clubs  were  formed  in  the  metropolis 
with  the  avowed  intention  of  improving  the 
constitution,  for  they  must  assume  some  pre- 
text ;  but  with  a  view,  I  fear,  under  colour  of 
that,  to  overturn  it  They  subsisted  here  in 
this  town  under  different  names,  till  at  length 
in  1791,  they  formed  themselves  into  a  club, 
called  *<  The  Society  of  United  Irishmen,"  con- 
sisting at  first  of  a  small  number,  composed 
of  various  classes  pf  men,  certainly  some  of 
them  of  the  learned  professions,  some  of  the 
lowest  members  in  the  community.  In  17  91 
they  continued  to  pour  upon  the  public  daily 
publications,  setting  forth  the  distresses  of 
the  people,  teaching  them  to  be  discontented 
with  their  situation  and  the  government  of 
the  country.  Things  thus  proceeded  down  to 
the  latter  end  of  the  year  1799. 

In  the  latter  end  of  autumn,  1792,  the  allied 
armies  retired  from  the  kingdom  of  France : 
the  convention  of  that  kingdom  began  to  hole! 
a  high  language,  and  to  talk  of  oversetting 
the  government  of  kings.  An  attack  was 
made  upon  regal  authority,  a  spirit  was  stirred 
among  those  desirous  of  such  schemes — ^it 
seem^  to  inspire  them.  There  was  a  talk  of 
overturning  the  government  of  king,  lords, 
and  commons — success  at  the  same  time 
seemed  to  crown  the  arms  of  the  French.; 
they  advanced  beyond  their  own  territory^ 
and  menaced  an  attack  upon  the  United  States 
of  Holland.  In  this  situatioQ  of  tilings,  there 
did  pervade  a  gloomy  apprehension  for  the 
safety  of  the  country.  Emissaries  from 
France  were  spread  throughout  Europe;  a 
new  array  of  a  new  corps  was  made  in  Dublin 
in  the  noon  day,  decorated  with  emblems  of 
sedition ;  they  were  to  parade  in  your  streets, 
and  to  be  marshalled  in  your  squares.  The 
volunteers  of  Ireland, — a  name  revered  by 
this  country  and  by  every  good  man  loving 
the  constitution, — that  sacred  name  was 
made  a  cloak  for  arming  a  banditti,  which 
arraigned  the  constitution  and  degraded  the 
name  of  volunteer;  a  national  guard  was 
formed  upon  the   plan   of   those  in  Paris. 

It  is  notorious  to  every  man  in  Ireland,  to 
every  man  in  the  British  dominions*  that  such 
men  assembled  with  clothing  of  a  particular 
uniform,  with  emblems  of  harps  divested  of  the 
royal  crown; — every  thing  was  undertaken 
to  spread  the  spirit  which  animated  them« 
selves ;  and  can  any  man  forget  the  situation 
of  Dublin  in  September,  October,  and  No- 
vember, 1793,  which  caused  apprehensions  in 
those  who  were  well  affected  to  the  govern- 
ment and  tiaaquiUity  of  the  countiy }  Cao 
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any  man  forget  the  state  of  the  nation  at  this 
period?  her  credit  was  shaken,  good  peo- 
ple stood  appalled ;  those  loving  peace  stood 
astonished  at  the  languidness  ot  government. 
At  length  that  eovernment  came  forward 
which  had  never  slept,  but  had  been  proceed- 
ing with  mildness,  determined  not  to  go  forth 
to  action,  nor  have  recourse  to  any  severer 
remedies  until  every  man  in  the  state,  who 
had  a  moment's  reflection,  must  see  the 
necessity  of  the  exertion.  The  troops  are 
summoned  to  meet,  the  guards  are  summoned 
to  assemble,  and  the  first  battalion  of  national 

fLiards  were  to  have  paraded,  clothed  like 
renchmen.  The  night  before,  the  lord  lieu- 
tenant had  summoned  the  council  of  the 
kingdom;  upon  that  night,  a  proclamation 
issued,  stating  that  there  were  intentions  to 
assemble  men  in  arms,  with  seditious  signs ; 
and  apprehending  danger  from  their  so  as- 
sembling, it  prohibited  their  meeting.  The 
proclamation  issued  on  a  Saturday  night,  and 
It  produced  that  satisfaction  which  all  good 
men  desirous  of  order  seek  to  enjoy ;  and  they 
felt  once  more  the  pleasurable  assurance  that 
they  had  a  government.  Appalled  by  this 
proclamation,  the  corps  did  not  meet  on  the 
8th  of  December  as  it  was  intended,  though 
some  few  were  seen  dressed  in  the  national 
guard  uniform,  parading  the  streets  with  a 
xnob  crowding  at  their  necls ;  but  however 
nothing  followed.  They  were  seen,  and, 
blessed  be  God !  they  were  seen  no  more. 

This  proclamation,  having  for  its  object  the 
preservation  of  the  peace  ofthis  kingdom  and 
the  city  in  particular,  mildly  and  coolly  cau- 
tioning all  men  against  those  measures,  held 
out  the  conseouenqiBS  that  must  necessarily 
follow,  if  they  did  not  obey ;  —a  proclamation 
which  received  the  applause  of  tne  great  and 
good,  of  the  lovers  of  society,  and  of  every 
man  not  lost  to  the  sense  ot  order  and  the 
constitution ;  but  odious  to  every  man  who 
was  attached  to  the  Society  of  United  Irish- 
men, and  whose  views  corresponded  with  it. 
While  I  speak  of  that  .society  let  me  not  be 
understood  as  imputing  to  evei^  man  who  is 
in  it,  those  illegal  motives  which  I  impute  to 
the  society  in  general:  there  might  have 
been  in  it,  no  doubt,  many  well  meaning  per- 
sons, for  there  were  men  picked  up  indus- 
triously to  lend  their  names,  in  the  streets,  in 
the  lanes,  in  the  markets,  in  the  highways, 
and  in  the  fields,  even  the  rich  and  industri- 
ous grazier  was  procured  to  lend  his  name. 
To  the  goodj  this  proclamation  gave  pleasure 
and  satisfaction,  to  the  bad  it  became  odious 
and  detestable ;  and  they  accordingly  formed 
the  intention  of  bringing  the  government  into 
did^ce  for  issuing  that  proclamation. 

A  few  days  afler,  I  am  not  aware  of  the 
particular  day,  but  a  few  days  afler  the  issuing 
the  proclamation,  the  society  assembled ;  the 

froclamation  was  upon  the  7  th,  the  address 
speak  of  was  published  the  16th  of  De- 
cember. The  meeting  therefore  must  have 
been  between  the  7th  aadthe  iGtt^  of  De- 


cember. The  society,  I  say,  assembled,  and 
they  agreed  upon  a  certain  address  to  the  vo- 
lunteers  of  Ireland,  and  Dr.  Drennan  is  lliere 
stated  to  have  been  in  the  chair,  and  the  trt- 
verser  secretary,  at  that  meeting.  At  that 
meeting  the  address  to  the  volunteers  iras 
agreed  ilpon,  which  is  the  libel  charged  agsunst 
Mr.  Rowan  as  being  ^ilty  of  publishing  it 
Under  that'address,  this  was  to  be  done  ;~-ilie 
volunteers  of  Dublin  were  to  be  called  into 
action,  and  those  papers  were  to  be  dispersed 
among  them.  For  that  purpose  the  several 
volunteer  corps  at  that  time  existing  in  Dub- 
lin were  summoned  to  assemble  in  a  house  in 
Cope-street,  belonging  to  Pardon,  a  feDdng^ 
master,  upon  the  16th  of  December.  Ac- 
cordingly upon  that  day,  the  several  corps  of 
volunteers  did  go  with  side  arms  to  this  n»c- 
ing-school  in  Cope-street.  The  traverser  was, 
I  believe,  at  the  head  of  one  of  these  corps: 
another  very  celebrated  name  was  at  the  had 
of  another  of  them,  James  Napper  TandT. 
Who  was  at  the  head  of  the  others  I  am  not 
able  to  inform  vou.  But  in  the  afternooo  «f 
the  16th  of  December,  several  volunteers 
with  uniforms  and  side  arms,  assembled  in  the 
fencing-school.  In  this  fencing-school,  gen- 
tlemen, there  was  a  gallery,  and  into  that 
gallery  there  was  such  public  access  that  what 
passed  below  may  be  said  to  have  passed  h 
the  face  of  the  world;  to  sudi  excess  had 
those  persons  carried  their  designs,  as  to  ex- 
pose tnem  to  open  view ;  and  if  I  state  what 
IS  not  true,  there  are  one  hundred  persons  m 
the  volunteer  corps  of  the  city  of  Ehiblin,  oat 
of  whom  a  multitude  may  be  called  to  con- 
tradict me.  The  corps,  I  say,  assembled  m 
that  room.  There  stood  in  the  middle  of  the 
room  a  table,  and  there  was  a  vast  number  of 
printed  papers  brought  in  and  placed  on  the 
table.  The  different  corps  entered  into 
several  resolutions,  havine  taken  into  their 
wise  consideration  the  proclaniation  issued  by 
the  lord  lieutenant  and  council ;  the  necessity 
for  issuing  it  is  investigated,  eachof  thecoip 
took  severally  into  their  consideration  tne 
propriety  of  it,  and  next  day  published  their 
different  sentiments  all  expressive  of  strong 
disapprobation.  So  that  it  is  manifest  they 
were  brought  publicly  together  for  a  stale 
purpose,  and  to  debate  a  state  matter. 

While  these  resolutions  were  in  discossioo, 
Mr.  Tandy  and  Mr.  Rowan  were  seen  to  take 
from  the  table  the  printed  papers  that  lay  upon 
it,  and  disperse  them  among  the  severa  vo- 
lunteers who  stood  around  them,  and  to  hand 
them  from  the  lower  room  to  persons  in  the 

§allery,  and  to  persons  not  in  their  eonfi- 
ence;  tiiey  were  handed  up  promiscuously 
to  any  man  there,  and  to  many  persons  in  the 
streets,  that  evening  and  the  next  day;  ther 
were  flung  put  of  the  windows  to  the  mob  that 
stood  round  the  room. 

These,  gentlemen,  are  the  circumstance* 
which  preceded  the  publication  of  this  papn 
by  the  traverser  i  it  will  be  for  you  to  con- 
sider with  what  view  and  purpose  s  p^pc^ 
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like  this  was  composed  and  thus  dispersed. 
If  you  believe  it  was  a  candid  and  fair  discus- 
sion upon  constitutional  subjects,  or  upon 
grievances  real  or  supposed,  you  will  not  con- 
sider it  as  a  libel :  but  if  from  internal  evi- 
dence in  the  paper  itself,  and  from  the  cir- 
cumstances attending  it,  you  believe  it  was 
no  such  thing,  but  tlTat  it  was  published  with 
a  view  to  raise  discoutents  against  the  go- 
vernment— to  disturb  the  people— to  overawe 
the  parliament,  or  any  branch  of  the  state, 
then  you  must  find  him  guilty.  You,  gentle- 
men, will  take  the  paper  into  your  room  with 
you ;  consider  it  coolly,  and  discharged  from 
all  you  have  beard  abroad  respecting  it,  and 
determine  in  your  own  minds  wliether  it  be 
possible  to  give  it  any  other  construction  than 
that  which  the  information  has  ascribed  to  it. 
I  will  submit  to  you,  gentlemen — to  you 
alone  I  desire  to  submit — the  cool  examma- 
tion  of  that  paper,  uponjlhe  paper  itself.  It 
is  impossible  with  all  the  ingenuity  (and  he 
who  comes  after  me  on  the  other  side,  has  as 
much  ingenuity  as  any  man)  to  show  that  it 
was  not  written  for  the  purpose  of  overawing 
the  legislature,  or  to  account  for  it  in  any 
other  way. 

This  brings  me  now  to  the  libel  itself,  and 
«s  it  has  not  been  read  to  you  in  this  court, 
lor  in  open  court  I  wish  it  to  be  read,  I  will 
raid  it,  and  make  such  observations  as  I 
think  necessary.  '*  The  Society  of  United 
Irishmen,  at  Dublin,  to  the  volunteers  of 
Ireland.  William  Drennan,  chairman,  Ar- 
chibald Hamilton  Rowan,  secretary.  Citi- 
zen soldiers;'' — a  language, ^ntlemen,  which 
excites  ideas  in  one's  mind  tnat  cannot  be  de- 
scribed. You  will  perceive  in  this  publication 
the  frippery  of  the  French  language  as  now 
used ;  and  those  ideas  will  be  excited,  which 
must  fill  the  mind  of  every  man  who  regards 
religion,  society,   or  peace,  with  terror  and 

alarm. '^ Citizen  soldiers;  you  first  took 

up  arms  to  protect  your  country  from  foreign 
enemies,  and  from  domestic  disturbance. 
For  the  same  purposes  it  now  becomes  neces- 
eary  that  you  should  resume  them." — ^The 
society  of  United  Irishmen,  who  say  they  are 
no  corporation,  yet  as  if  they  were  a  corporar 
tion,  presume  to  tell  the  armed  people  of 
Ireland  when  it  is  they  should  assemble:  is 
that  or  is  it  not  tending  to  sedition  ?  Is  it  or 
is  it  not  assuming  a  power  to  overawe  the 
parliament  and  overturn  the  government 
Itself?—^'  A  proclamation  has  been  issued  in 
England  for  embodying  the  militia,  and  a 
proclamation  has  been  issued  by  tiie  lord 
lieutenant  and  council  in  Ireland,  for  repress - 
injg  all  seditious  associations.  In  consequence 
of  both  these  proclamations,  it  is  reasonable 
to  apprehend  danger  from  abroad,  and  dan- 
ger at  home.  For  whence  but  from  appre- 
Bended  danger,  are  those  menacing  prepara- 
tions for  war  drawn  through  the  streets  of 
this  capital/'  (alluding  to  some  cannon  which 
were  drawn  through  the  streets  a  few  days 
before  to  protect  the  inba|utaat8  agamst  the 


dangers  apprehended,)  **  or  whence,  if  not 
to  create  that  internal  commotion  which  was 
not  found,  to  shake  that  credit  which  was  not 
affected,  to  blast  that  volunteer  honour  which 
was  hitherto  inviolate/' — What!  did  the 
proclamation  forbidding  seditious  associations 
and  assemblies  of  men,  with  banners  expres- . 
sive  of  disloyalty,  violate  the  honour  otthat 
glorious  institution,  which  was  raised  to  pro- 
tect and  support  that  constitution,  which 
those  seditious  men,  calling  themselves  volun- 
seers  were  assembled  to  destroy,  and  this  so- 
ciety of  United  Irishmen  did  wish  to  over- 
turn ?  That  is  what  is  stated  in  this, — for  so 
I  will  call  it  until  you  teach  me  another  lan- 
guage,— this  abominable,  seditious  libel. — 
— ^'  Are  those  terrible  suggestions  and  rumours 
and  whispers,  that  meet  us  at  every  corner, 
and  agitate  at  least  our  old  men,  our  women, 
and  children  ?  Whatever  be  the  motive,  or  . 
from  whatever  quarter  it  arises,  alarm  has 
arisen ;  and  you,  volunteers  of  Ireland,  are 
therefore  summoned  to  arms  at  the  instance 
of  government,  as  well  as  by  the  responsibi- 
lity attached  to  your  character,  and  the  per*, 
manent  obligations  of  your  institution." — 
First  you  will  observe,  gentlemen,  they  make 
the  ancient  volunteers  those  whose  honour 
was  woimded  and  blasted  by  the  proclaraar- 
tion,  and  then  they  tell  them  that  the  pro- 
clamation has  summoned  them  to  assemble 
in  arms— strange  inconsistency  of  rhapsody  ! 
With  re^d  to  such  parts  as  are  uninteiii* 
eible,  for  there  are  many  parts  the  most  bom- 
bastical  and  absurd  that  ever  appeared  in  any 
publication,  I  pass  them  over;  it  is  not  my 
wish  to  criticise  upon  them.  *^  We  will  not  at 
this  day  condescend  to  quote  authorities  for 
the  right  of  having  and  of  using  arras.*'  Who 
had  called  in  question  the  right  of  the  people 
to  carry  arms  ?  Is  it  because  the  government 
said,  that  arms  should  not  be  used  to  the  de- 
struction or  danger  of  the  people,  that  tliere- 
fore  the  lefl^lity  of  carrying  them  is  ques- 
tioned?— *'But  we  will  cry  aloud,  even 
amidst  the  storm  raised  by  the  witchcraft  of 
a  proclamation/' — is  that  a  direct  charge 
against  government,  that  they  laid  a  scheme 
to  raise  a  storm  ? — **  That  to  your  formation 
was  owing  the  peace  and  protection  of  this 
island,  to  your  relaxation  has  been  owing  its 
relapse  into  impotence  and  insignificance,  to 
your  renovation  must  be  owin^  its  future 
freedom,  and  its  present  tranquillity.  You 
are  therefore  summoned  to  arms,  in  order  to. 
preserve  your  country  in  that  guarded  quiet, 
which  may  secure  it  from  external  hostility, 
and  to  maintain  that  internal  reeimea 
throua;hout  the  land,  which  superseding  a 
notorious  police  or  a  suspected  militia,  may 
preserve  the  blessings  of  peace  by  a  vigilant 
preparation  ibr  war."  —  Now,  eentlemen, 
nere  you  see  a  reflection  cast :  if  they  meant 
to  state  a  grievance,  or  to  reason  upon  a  point 
of  constitution,  why  not  do  it? — They  had  a 
right.  '  But  does  that  mark  the  meaning  and 
intention  of  the  publication?  Why  reflect 
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upon  legal  establishmetits,  and  wh^  endea- 
TOir  tp  cry  down  h  body  of  men,  which  it  was 
^i^eli  known  to  be  in  the  contemplation  of  go- 
vernment to  raise  ?  They  endeavoured  to  ren- 
der odious  «tiie  militia  before  it  was  created, 
because  they  foresaw  it  would  protect  the 
state  against  the  schemes  which  they  had 
formed. 

They  next  inform  these  men,  that  they  are 
not  embodied,  as  before  stated,  for  the  pro- 
tection of  their  country,  but  to  resist  a  body 
of  men  about  to  be  constituted  by  government 
for  the  protection  and  safety  of  the  state,  but 
•whom  they  are  pleased  to  deem  suspicious. 
Is  not  this  to  raise  disturbance  ?  Is  not  this  to 
excite  tumult?   **  Citizen  soldiers,  to  arms! 
Take  up  the  shield  of  freedom  and  the  pledges 
of  peace, — peace  the  motive  and  end  of  your 
virtuous  institution.  War,  an  occasional  duty, 
ought   never   to   be   made  an   occupation. 
Every  man  should  become  a  soldier  in  the 
defence  of  his  rights ;  no  man  ought  to  con- 
tinue a  soldier  tor  offending  the  rights  of 
others.    The  sacrifice  of  life  m  the  service  of 
our  country  is  a  duty  much  too  honourable 
to  be  entrusted  to  mercenaries,  and  at  this 
time,  when  your  country  has  by  public  au- 
thority been  declared  in  danger,  we  conjure 
you  by  your  interest,  your  du^,  and  your 
glory,  to  stand  to  your  arms,  and  in  spite  of 
a  police,  in  spite  of  a  fencible  militia," — 
the  police  established  in  the  different  coun- 
ties are  first  represented  in  an  odious  light 
to  the  volunteers ;   a  reflection  is  cast  upon 
the  militia,  and  now  the  mercenaries  are  stig- 
matized, and  a  distinction   taken    between 
them  and  the  volunteers  of  Ireland,  thus 
summoned   by  this   corporation  of  United 
Irishmen. — ^*  In  virtue  of  two  proclamations 
to  maintain  good  order  in  ^our  vicinage,  and 
tranquUlity  in  Ireland.    It  is  only  by  the  mili- 
tary array  of  men  in  whom  they  confide, 
vliom  they  have  been  accustomed  to  revere 
fls  the  guardians  of  domestic  peace,  the  pro- 
tectors of  their  lib^ties  and  lives,  that  the 
present  agitation  of  tlie  people  can  be  stilled, 
that  tumult  and  licentiousness  can  be  re- 
|>ressed,  obedience  secured  to  existing  law, 
and  a  calm  confidence  difRised  througn  the 
public  mind,  in  the  speedy  resurrection  of  a 
tree  constitution,  of  lioerty  and  of  equality.'' 
-—Here,  gentlemen,  let  me  call  your  atten- 
tion ;  what  meaning  can  be  given  to  these 
words  by  the  plainest  man  in  the  hall  of  these 
>oourts?    What!    was  our   free  constitution 
dead  ?   Do  the  gentlemen  intend  h^  way  of 
amiment  to  excuse  this  as  the  consideration 
or  a  grievance?  They  tell  the  people  they 
have  no  constitution,  that  they  might  look 
for  another;  is  this  a  cool  disquisition  upon 
a  matter  that  every  roan  has  a  right  to  iu- 
•quire  into?  is  not  this  to  excite  tumult?  "  Li- 
berty and  equality  !"  Words,  gentlemen,  that 
It  would  be  painful  to  me  to  observe  uiH)n  to 
the  extent  to  which  they  go,  words  that  sug- 
gest but  too  much  to  every  good  and  reason- 
jible  mind.    There  is  no  man  in  this  kingdom 


who  would  not  lay  down  his  hh  to  preserve 
true  liberty  and  equality ;    but  these  are  but 
conceptions  to  cajole  the  ignorant :   the  vul- 
gar abuse  of  a  constitution  which  we  possess 
to  the  envy  of  the  world  — ^*  liberty  and 
equality,  words  which  we  use  for  an  oppor- 
tunity of  repelling  calumny  and  of  sayinj^ 
that   Iw  liberty  we  never  understood  uab> 
mited  freedom,  nor  by  equality  the  levelling 
of  property,  or  the  destruction  of  subordina- 
tion.   This  is  a  calumny  invented  by  tbat 
faction,  or  that  gang,  which  misrepres^itsthe 
king  to  the  people,  and  the  people  to  the 
king,  traduces  one  half  of  the  nation  to  cuole 
the  other,  and  by  keeping  up  distrust  and  di- 
vision, i/rishes  to  continue  the  proud  arbitra- 
tors of  the  fortune  and  fate  of  Ireland.''    Is 
not  this  traducing  the  government?    But  at- 
tend, gentlemen,  to  their  definition  of  liberty. 
— ^'  Liberty  is  the  exercise  of  all  our  Hshts, 
natural  and  political,  secured  to  us  and  our 
posterity  by  a  retiX  representation  of  the  peo- 
ple ;  and  equality  is  the  extension  of  the  con- 
stituent, to  the  fullest  dimensions  of  the  con- 
stitution, of  the   elective  franchise  to  the 
whole  body  of  the  people,  to  the  end  that  go- 
vernment, which  is  collective  power,  maybe 
gukied  by  collective  will,  and  that  leg^smion 
mav  originate  from  public  reason,  keep  paos 
with  puBlic  improvement,  and  terminate  in 
public    happiness."      Certainly,    a^ntlemcBy 
the  sentence  is  veiy  sonorous,  and  agreeable 
enough  to  the  ear ;  but  to  the  mind  it  con- 
veys nothing  but  this,  that  government  is  to 
be  condudtcd  by  the  will  of  every  roan,  hiclv 
and  low,  rich  and  poor,  ignorant  and  leamM ; 
the  people  are  to  govern  the  people,  and  how 
they  will  do  so,  unhappily  for  mankind,  has 
been  learned  from  experience. 

Mark  this  next  passage,  gentlemm,  for  I 
•  confess  I  do  not  understand  it — **  If  oar 
constitution  be  imperfect,  nothing  but  a  re- 
form in  the  representation  will  rectify  its 
abuses ;  if  it  be  perfect,  nothing  but  the  same 
reform  will  perpetuate  its  blessings." — This 
is  something  like  tobacco  hie, — If  our  consti- 
tution be  imperfect,  nothing  but  a  reform 
will  render  it  perfect ; — if  it  be  perfect,  still 
the  reform  is  necessary  to  keep  it  perfect.*-In 
whatever  light  it  is  viewed,  reform  is  neces- 
sary, and  a  good  constitution  requires  amend- 
ment as  much  as  a  bad  one  I  do  not  feel  it 
necessary  to  dwell  upon  this,  because  it  is  ao 
unintelligible,  that  it  cannot  deserve  notice. 
,  But  see  next,  what  endeavours  have  been 
used  to  render  odious  among  the  people,  those 
forces  upon  whom  our  peace  ana  tranquillity 
depend. — **  We  now  address  you  as  cttiaens, 
for  to  be  citizens  you  became  soldiers,  nor 
cau  we  help  wishing  that  all  soldiers,  par- 
takine  the  passions  and  interests  of  the  people^ 
would  remember  that  they  were  once  citiaeu^ 
that  seduction  made  them  soldiers,  but  m^ 
ture  made  them  men." — Bow  will  my  leaned 
friend  when  he  comes  to  speak  of  this  part  of 
the  case  satisfy  you,  that  it  was  necessaiy  in 
a  publication  of  this  sort,  lecoromcading  a 
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idona  ID  pariiament,  and  to  be  disaeminated 
among  thousands,  to  tell  the  soldiers,  the 
forces  of  the  stale,  that  their  profession  was 
dishonourable,  that  they  were  imposed  upon, 
Ibat  they  should  not  be  entnisted  with  the 
prottetion  of  the  state  P  Grentlemen,  I  am 
unwilling  to  dwell  upon  these  passages,  it  is 
but  necessary  to  mention  them  to  siK>w  their 
danger,  if  they  desofre  consideration  you  will 
give  it  to  them,  if  not,  you  will  not  waste 
your  attention  upon  them. — ^That  nature 
made  them  men.'' — It  required  no  authority 
to  satisfy,  them  of  that^ — *^  We  address  you 
without  any  authority,  save  that  of  reason, 
and  if  we  obtain  the  coincidence  of  public 
optnioBy  it  is  neither  by  force  nor  stratagem, 
£or  we  have  no  power  to  terrify,  no  artifice  to 
ciyole,  no  fund  to  seduce.  Here  we  sit  with- 
out mace  or  beadle.'' — What  they  aUude  to, 
I  suppose  you,  gentlemen,  apprehend,  the^ 
eeetn  to  disdain  any  distinction  in  civil  insti- 
tutions.— **  Neither  a  mystery,  nor  a  craft, 
nor  a  corporation. — In  four  words  lies  all  our 

power,  UNIVERSAL  SMANCrPATIOITyfffMl  REPR£- 

aEKTATiTR  LBOiSLATURE."  In  theso  four  words 
lies  all  the  power  of  the  United  Irishmen,  ac- 
cording to  tnis  {Hibiication,  approved  of  by  the 
traverser;  he  himself  a  member  of  that  so- 
ciety, and' secretary  of  the  meeting  which 
composed  it. 

**  Universal  emaacipatioa !"  By  that  I  pre- 
sume is  meant  the  giving  a  light  of  voting 
to  every  man  in  the  community,  **  And  re- 
presentative legislature!"  The  meaning  of 
these  words  is  but  too  obvious.  **  The  con- 
'^tution*'  is  often  in  the  mouths  of  men,  when 
the  destruction  of  it  is  in  their  hearts.  If  the 
plan  of  these  people  were  carried  into  effect, 
where  wouM  be  the  House  of  Peers  ?-*for  our 
legislature,  gentlemen,  consists  of  Kinjj,  Lords, 
and  Commons.  When  government  is  guided 
by  the  will  of  all  the  people  and  Uieir  force 
carried  into  action,  where  will  be  the  House 
of  Peers  ?  Where  will  be  our  constitution  ?— 
buried  in  the  anarchy  of  republican  power, 
formed  from  the  dregs  of  the  people ; — A  eo- 
vemment  consisting  of  all  the  people,  guided 
by  the  wi  11  of  al  1  the  people.  W  hat  sense  but 
this  can  be  put  upon  these  words  ?  If  indeed 
the  context  of  the  paper  shows  you,  sentle- 
men,  that  any  thing  else  was  meant,  than  as 
I  inter(<ret  the  words,  you  will  take  it  altoge- 
ther in  that  sen^e  in  which  it  appears  to  have 
been  meant  God  forbid,  I  should  endeavour 
to  wrest  any  thing  to  impute  guilt  to  the  gen- 
tleman who  now  stands  at  your  bar,  that  the 
whole  of  the  paper  does  not  warrant !  But  if 
the  words  bear  that  meaning  which  I  give 
them,  who  will  say,  that  guilt  shall  not  be 
imputed  to  him  ?  You  will  form  your  opi- 
nion from  reading  the  whole,  and  comparing 
the  several  parts  with  each  other. 

Here  comes  a  sentence  which  will  puzzle 
you  a  little,  but  which  with  some  comment 
maybe  understood*  **  Yet  we  are  confident 
that  on  the  pivot  of  this  principle,  a  eonven* 
tioii«»k86itil]9a4ocitt}k«*leM^a  sini^t  nan 


^^will  be  able  first  to  move  and  then  to  raise 
the  world."  Here  is  an  open  declamtion  of 
their  wish  to  raise  the  people,  not  only  of  this 
country  but  of  the  whole  world ;  a  proof  of 
peaceable  intent !  *'  We  therefore  wish  for 
Catholic  emancipation  without  any  modifica* 
tion,  but  still  we  consider  this  necessary  en« 
francbisement  as  merely  the  portal  to  the 
temple  of  national  freedom :  wiae  as  this  en- 
trance is — ^wide  enough  to  admit  three  mil* 
lions-^it  is  narrow  when  compared  to  the  ca« 
pacity  and  comprehension  of  our  beloved  prin* 
ciple,  which  takes  in  every  individual  of  the 
Irish  nation,  casts  an  equal  eye  over  the  whole 
island,  embraces  all  that  think,  and  feels  for 
all  that  sufiier.  The  Catholic  cause  is  subor- 
dinate to  our  cause,  and  included  in  it;  for, 
as  United  Irishmen,  we  adhere  to  no  sect  but 
to  society — ^to  no  creed  but  Christianity — to 
no  party  but  to  Uie  whole  people.  In  the 
sincerity  of  our  souls  do  we  desire  Catholic 
emancipation;  but  were  it  obtained  lo-mor<* 
row,  to-morrow  would  we  go  on  as  we  do  to- 
day, in  the  pursuit  of  that  reform,  which 
would  still  be  wanting  to  ratify  their  liberties 
as  well  as  our  own. 

*'  F6r  both  these  purposes  it  appears  neoes* 
sary  that  provincial  conventions  should  a^ 
semble  preparatory  to  the  convention  of  tlie 
Protestant  people.    The  delegates  of  the  Ca« 
tholic  body  are  not  justified  in  communicat- 
ii^  with  individuals,  or  even  bodies  of  infe- 
rior authority,  and  therefore  an  assembly  of  a 
similar  nature  and   organization,"  (Frenclk- 
language  still  occurring  with  French  ideas) 
^'  is  necessary  to  establish  an  intercourse  of 
sentiment,  an  uniformity  of  conduct,  an  united 
cause  and  an  united  nation.    If  a  convention 
on  the  one  part  does  not  soon  follow,  and  is 
not  soon  connected  with  that  on  the  other, 
the  common  cause  will  splt^  into  the  partia) 
interest ;  the  people  relax  into  inattention^mdl 
inertness ;  the  union  of  affection  and  exertion 
will  dissolve ;   and  too  probably  some  local 
insurrections,  instigated  by  the  malignity  of 
our  common  enemy,  may  commit  Uie  cha^ 
racter  and  risk  .the  tranquillity  of  the  island.'* 
Gentlemen,  the  paper  mentions  here  the 
common  enemy,  as  to  who  is  meant  by  the 
expression,  you  will  judge ;  did  they  mean 
those  who  were  about  to  defeat  their  machi- 
nations, and  who  would  not  commit  the  tran* 
quillitv  of  the  island  to  the  convention  to  be 
assembled  i  it  says,  '*  an  assembly  of  a  simi- 
lar nature  and  organization   is   necessary." 
These  are  Gallic  sentences  and  suited  only  te 
the  soil  of  France.    *'  And  risk  the  tranquil 
lity  of  the  island.     Which  can  be  obviated 
only  by  the  influence  of  an  assembly  arising 
from,  assimilated  with  the  people^  and  whose 
spirit  may  be,  as  it  were,  knit  with  the  soul 
of  the  nation.    Unless  the  sense  of  the  Pro- 
testant people  be,  on  their  part,  as  fairly  col* 
lected  and  as  judiciously  directed;  unless  in* 
dividual  exertion  consolidates  into  collective 
strength;  unless  the  particles  unite  into  one 
maas;  we  may  perhaps  serve  some  penob  er 
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fiome  party  for  a  little,  but  the  public  not  at 
all.  The  nation  is  neither  insolent,  nor  re- 
bellious, nor  seditious.  While  it  knows  its 
rights,  it  is  unwilling  to  manifest  its  powers ; 
it  would  rather  supplicate  administration  to 
anticipate  revolution  by  a  well-timed  reform, 
and  to  save  their  country  in  mercy  to  them- 
selves/'— An  address  to  the  volunteers  to  ob- 
tain universal  emandpation  ;-*-holdine  out, 
that  this  kind  of  remonstrance  should  be  at- 
tended to,  before  the  power  of  the  nation 
should  be  exerted.  Wnat  meaning  does  a 
common  understanding  annex  to  these  word»? 
•—-Was  it  not  a  threat?  Was  it  not  to  spirit 
up  the  minds  of  the  people  against  the  mem*^ 
bers  of  parliament  ?  Was  it  necessary  for  the 
purpose  of  cool  investigation,  or  to  obtain 
constitutional  redress,  that  the  people  should 
exert  their  power?  and  to  threaten  parlia- 
ment, by  teUing  them  there  was  a  force  to  be 
raised  agiainst  them?  Unless  a  reasonable 
account  is  given  why  this  language  was  in- 
serted, ana  what  the  meaning  of  it  was,  I 
must  presume,  it  was  for  the  purpose  I  men- 
tion. 

*'  The  fifteenth  of  February  approaches,  a 
day  ever  memorable  in  the  annals  of  Uiis 
country  as  the  birth-day  of  new  Ireland ;  let 
parochial  meetings  be  held  as  soon  as  possi- 
ile,'*— (Here  you  have  an  exact  delineation  of 
the  French  government) — ^*  let  each  parish 
turn  delegates,  let  the  sense  of  Ulster  be 
Again  declared  from  Dungannon  on  a   day 
auspicious  to  tmion,  peace,  and  fre^om,  and 
the  spirit  of  the  Nortli  will  again  become  the 
apirit  of  the  nation."    Now  gentlemen  of  the 
jury,  you  will  mark  this  next  sentence,  and  it 
will  be  a  clue  to  the  whole.    ^*  The  civil  as- 
sembly ought  to  claim  the  attendance  of  the 
military  associations,  and  we  have  addressexi 
you,  citizen  soldiers,  on  this  subject,  from  the 
velief,  that  your  body  uniting  conviction  with 
seal,  and  zeal  with  activity,  may  have  much 
^influence  over  your  countrymen,  your  relations 
and  friends."    The  nation  is  in  cknger  from 
foreign  foes  and  from  domestic  enemies — so 
they  state.    The  proclamation  calls  forth  the 
forces  of  the  state.     The  United  Irishmen 
ndse  their  audible  voice,  and  call  the  people 
to  arms; — For  what?    Is  it  to  assist  the  go- 
vernment to  repel  the  foreign  enemy  and  se- 
ditious foe  ?    But  how  ?•— A  convention  is  to 
be  assembled,  and  they  are  to  call  around 
them  the  national  forces.     The  convention 
was  to  meet  at  Dungannon  ;  there  assembled, 
were  these  forces  to  repress  foreign  foes  and 
doinestic  sedition  ?    Gentlemen,  it  is  but  too 
6byious  for  what  purpose  this  was  intended; 
this   sentence  speaks  the  language  of  the 
whole  of  this  paper — ^and  if  it  hsul  been  drawn 
with  more  art  than  it  is,  here  is  the  clue  to 
the  whole  f^the  force  of  the  nation  was  to 
be  assembled,  imder  the  control  of  the  con- 
vention  assembled  under  the  great  seal  of  the 
United  Irishmen,  who  say  tliey  are  not  a  cor- 
poration ;  but  who  have  a  corporation  seal : 
•—For  what  purpose?  to  obtain  ^  univenal 


emancipation  and.  representative  lansUtare  ! 
They  are  held  up  as  such  a  force  and  contrcrf- 
ling  power  as  roust  produce  that  effect  upon 
the  king,  lords,  and  commons; — ^An  eflect 
which  they  profess  to  have  designed  for  the 
good  of  their  country— if  they  diet,  they  should 
seek  its  accomplishment  by  reason  and  by  ar- 
gument   But  to  publish  a  call  to  arms  ti> 
that  power  and  authority  whkh  for  Tears  thb 
country  has  respected ;  and  firom  which,  cer- 
tainly, since  1784  every  blessing  in  society 
has  lieen  derived  (and  every  man  who  looka 
for  those  blessines  of  life  otherwise  than  by  a 
due  regard  to  all  ranks  of  men,  blasphemea 
the  God  who  made  us  all) — I  say,  to  call  upon 
the  whole  body  of  the  people  to  rise  in  arms 
and  be  their  own  rulers,  is  a  species  of  go- 
vernment, which,  when  it  comes,  will  be  ao 
equal  misfortune  to  the  poor  and  the  rich. — 
The  rich  would  lose  that  which  they  enjoy, 
and  more*-the  power  of  contributing  to  the 
necessities  of  me   poor — ^Industry  will    no 
longer  continue  to  have  the  motives  to  labour 
and  those  habits  of  economy  which  the  pro- 
tection of  a  mild  constitution  encourages,  but 
the  people  will  be  turned  out  to  a  system  of 
plunder,  robbery  and  murder,  such  as  we  find 
prevailing  in  another  oountiy. 
.  The  paper  goes  on  and  recites,  ^  We  offer 
only  a  general  outline  to   the  public,  aad 
meaning  to  address  Ireland,  we  presume  not 
at  present  to  fill  up  the  pUm  or  pre-oocupy 
the  mode  of  its  execution ;  we  have  thought  it 
our  duty  to  s^ak. — Answer  us  by  actions."— 
(An  open  invitation  to  force  and  violence)— 
^*  You  have  taken   time   for  consideration. 
Fourteen  long  ^ears  are  elafMMd  since  the  rise 
of  your  associations;  and  in  1782  did  you 
imagine  that  in  1799  this  nation  would  still 
remain  unrepresented  ?'*    These  volunteers  of 
1783  had  not  all  these  schemes  in  view — but 
this  societjr  here  expressly  tells  the  people, 
with  arms  in  their  hands,  that  they  remain 
unrepresented :  and  adds,  ^*  llow  many  n»- 
tions,  in  tiiis  interval,  have  gotten  the  start 
of  Ireland?    How  many  of  our  countiymeli 
have  sunk  into  the  grave  V* — What  is  meant 
by  nations  having  got  the  start  of  Ireland  ?  is 
it  the  revolution  in  France  ?  they  hideed  have 
gotten  the  start  of  Ireland  in  calamity  and 
distress :  long  may  they  hold  their  distance ; 
and  long,  long  may  be  the  period  before  we 
shall  overtake  them,  is  my  most  sincere  and 
earnest  wish. 

Such  is  this  papel*— I  have  read  it  accu« 
rately.  Gentlemen  of  the  juiy,  it  is  for  you 
to  consider  the  whole  of  it,  and  determine 
whether  it  was  published  by  Mr.  Rowan,  and 
whether  it  be  a  libel  or  not? — If  you  should 
be  of  opinion  that  Mr.  Rowan  is  guilty  of 
publishing  this  paper,  then  you  are  to  consi- 
der whether  it  is  a  libel  or  not? — Gentlemen, 
it  is  the  peculiar  felicity  of  this  country,  the 
ereat  blessing  of  our  constitution,  that  we 
have  a  trial  by  jury :  in  France  it  is  polluted; 
but  it  is  the  boast  of  our  constitution  that  we 
have  a  trial  by  jury,  and  the  great  prescrra^ 
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tive  of  that  blessing  and  of  the  constitution 
itself,  is  the  liberty  of  the  press;  that  is  the 

treat  bulwark  of  our  free  constitution,  we 
ave  atrial  by  jury,  and  of  the  freedom  of 
the  press  you  are  the  guardians.  You,  gen- 
tlemen, are  by  the  constitution  appointed  to 
decide  upon  all  these  questions  touching  the 
freedom  of  the  press.  The  freedom  of  the 
press  cannot  be  destroyed  but  in  two  ways, 
first,  by  the  overweening  power  of  the  crown, 
secondly,  by  its  own  licentiousnes  corrupting 
the  minds  of  the  people  ;  and  when  it  is  des- 
troyed, then  will  our  constitution  be  at  an  end. 
IVhile  the  press  is  left  open  to  cool  and  fair 
discussion  upon  le^l  and  public  topics  of 
grievance  and  constitution,  so  Ions  will  the 
freedom  of  our  constitution  endure;  and 
whenever  an  attempt  is  made  to  control  it, 
you  will  step  in  ana  guard  and  protect  it  as 
you  would  guard  your  property,  your  lives, 
and  your  liberties ;  you  will  secure  it  from 
licentiousness.  Where  its  licentiousness  is 
not  punished,  through  the  weakness  or  timi- 
dity of  a  jury,  its  freedom  can  no  longer  exist. 
What  does  the  paper  which  is  the  subject 
of  the  present  question  purport  to  be  ?  it 
looks  for  a  reform  of  parliament,  it  calls  to 
arms  the  citizens  under  pretence  of  support- 
ing the  ^vcmment  by  resisting  it,  by  speak- 
ing of  grievances  which  cannot  be  endured,  it 
is  overawing  the  parliament.  If  such  licen- 
tiousness be  tolerated,  then  the  fi^eedom  of 
the  press  will  be  destroyed.  You,  gentlemen, 
will  consider  whether  this  paper  contains  in 
itself  internal  evidence  to  snow  that  the  mo- 
lives  of  its  publication  were  not  for  the  pur- 
pose of  reasoning  with  the  people^  or  for  the 
necessary  correction  of  auy  evil  in  the  con- 
stitution, but  to  excite  sedition  and  tumult. 
If  in  that  case  you  believe  that  Mr.  Rowan 
published  it,  then  you  must  find  him  guilty. 
If,  on  the  other  hand,  you  are  of  opinion,  that 
this  was  a  cool  and  dispassionate  paperj  rea- 
soning with  the  people  ma  becoming  manger, 
acknowledging  the  authority  of  the  Taw,  then 
you  will  acquit  him.  Fur&er,  let  the  ten- 
dency of  the  paper  be  what  it  ma^,  if  you  are 
of  opinion,  he  did  not  publish  it,  then  you 
aaust  acauit  him.  We  will  produce  a  witness 
to  show  he  published  an  individual  paper — we 
will  prove  that  he  took  several  others  and  dis- 

Sersed  them  abroad — if  you  believe  the  evi- 
ence,  it  will  be  impossible  but  that  you  must 
be  satisfied  he  is  guilty.  Thus  stands  the 
evidence.  I  have  stated  that  the  traverser 
was  secretary  to  the  United  Irishmen.  It 
will  be  proved  thus*.— he  published  that  paper; 
if  be  did,  he  acknowledged  the  contents  of  it 
to  be  true ;  and  the  paper  states  him  to  be 
secretary  of  the  society. 

Gentlemen,  such  is  the  csae  as  it  appears 
to  me  on  the  part  of  the  crown.  I  wm  not 
pretend  to  anticipate  what  may  be  offered  by 
the  gentlemen  on  the  other  side.  Two  topics, 
however,  have  occurred  as  likely  to  be  intro- 
dueed  '.^^-one  is,  the  case  of  the  volunteers — 
tile  other,  the  functions  oi  a  jury  under  the 


late  aet  ot  parliament.  Upon  the  first,  I  have 
said  abundance  to  satisfy  you.  I  will  suppos* 
however,  that  this  paper  was  addressed  to 
the  old  volunteers:  what  then?  The  ten-, 
dency  of  the  paper  was  to  excite  those  volun- 
teers to  commit  actions  that  would  tarnish  th« 
honour  acquired  by  their  previous  conduct. 
Let  them  show  that  the  proclamation  (against 
which  this  was  a  counter-proclamation)  went 
against  the  old  volunteers — it  meant  no  such 
thing — it  describes  them  so  and  so. — But  there- 
were  among  the  old  volunteers  men  actuated 
by  new  principles  and  new  motives,  that  it 
became  the  duty  of  government  to  snppress 
them.  For  your  saSe  they  did  so; — no  go- 
vernment should  be  influenced  but  by  ue 
prosperity  of  the  whole  state.  But  in  what 
respect  did  these  men  resemble  the  old  vo- 
lunteers ?  not  in  a  sineie  feature :  these  men 
were  assembled  by  the  call  of  the  United 
Irishmen  in  Back-lane;  the  ancient  volun- 
teers were  assembled  by  the  call  of  govern- 
ment and  the  lord  lieutenant,  who  distributed 
arms  among  them  from  the  arsenal,  for  the 
public  defence ;  they  added  to  these  out  of 
their  own  pockets  whatever  they  thought  ne^ 
cessary ;  tney  were  collected  to  support  that 
constitution  which  is  now  sought  to  be  over- 
turned. Were  these  new  volunteers  of  that 
description  ?  Were  they  so  formed }  How 
were  »hcy  eauipped  ?  The  green  cockade  waa 
adopted  m  tne  place  of  the  black.  I  have  no 
necessity  for  this ;  but  fearful  that  men  will 
have  recourse  to  such  topics  to  cajole  you,  I 
think  it  necessary  to  take  notice  of  them. 
Secondly,  as  to  the  act  of  parliament  within 
this  kingdom,  I  am  not  aware  that  it  operates 
here ;  but  even  by  it,  as  it  now  stands,  and  I 
told  you  so  before,  you  have  a  right  to  enter 
into  the  ^uilt  or  innocence  of  intention  upon 
this  occasion,  as  you  would  upon  the  trial  of 
any  other  offence.  Gentlemen,  to  you,  and 
most  willingly,  I  commit  this  case ;  I  desire 
no  more  than  that  you  will  by  your  verdict 
vindicate  the  freedom  of  the  press  and  punish 
the  licentiousness  of  it. 

EVIBENCE  FOa  THE  PROSECUTION. 

John  Lyster  sworn. — Examined  by  Mr.  Prime 

SerjtatU, 

Do  you  recollect  the  16th  of  December, 
1792  ?— I  do. 

Do  you  recollect  having  been  at  any  place 
that  day  ? — I  do. 

Where  ? — ^At  one  Pardon's  house  in  Cope- 
street. 

Were  there  many  people  assembled  there  ? 
— There  were  to  the  amount  of  150  or  20d, 
with  side-arms  and  uniforms,  there  was  a  table 
in  the  room. 

Did  any  person,  and  who,  sit  at  that  table  > 
— There  was  Mr.  Hamilton  Rowan  and  Mr. 
Napper  Tandy  at  it,  and  a  good  many  others. 

Court,  What  do  you  mean  by  uniforms  ?— 
Regimental  unifbrms^scarlet  with  different 
fiicings. 
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Mr.  Prune  Serjeant.  Do  you  know  the  per- 
ton  of  Mr.  Rowan? — I  do. 

Court.  Do  you  know  him  now? — He  is  just 
opposite  to  me. 

Mr.  Prime  Serjeant.  Was  he  sitting  at  the 
table  P — At  one  time  he  was— at  another  time 
he  was  standing. 

What  brought  you  there  ? — Merely  curiosity. 

How  was  It  excited  ? — I  happened  to  pass 
through  i  ope -street,  and  saw  a  great  crowd — 
I  iisked  what  it  was— they  said  it  was  a  meet- 
injg  of  the  United  Irishmen.  My  brother  was 
with  me, and  we  went  into  the  room;  we 
were  in  coloured  clothes,  and  to  the  best  of 
my  recollection,  Mr.  Rowan  said,  no  gentle- 
man with  coloured  clothes  could  be  there ; 
but  mentioned,  that  there  was  a  gallery  to 
which  we  might  go. 

Did  you  perceive  any  |>er9on  perform  any 
particular  part  in  that  assembly  ?*-I  perceived 
Mr.  Rowan  about  the  table  very  busy— he 
had  papers  in  his  hand,  and  there  was  pen 
and  ink  on  the  table;  he  walked  about  the 
room,  with  the  papers  in  his  hand. — Napper 
Tandy  came  up  to  him,  read  part  of  one  of 
the  papers — tney  were  handed  about — some 
were  handed  up  to  the  gallery — I  got  one  of 
4hem,  and  so  did  my  brother,  and  several 
itti^ersin  the  gallery  along  with  me. 

Look  at  that  paper — is  that  the  one? — ^This 
b  the  paper  I  got  there. 

Was  it  one  of  the  papers  handed  up  to  the 

Sllery  ? — It  was  one  of  the  papers  handed  by 
r.  Rowan  to  some  of  the  (M?ople  about  him, 
and  by  them  handed  up  to  the  gallery. 

Your  brother  also  got  one  ?— He  did.    . 

Was  there  a  number  distributed? — ^About 
thirty  were  thrown  up  to  the  gallery. 

Have  jou  any  reason  to  ascertain  that  to  be 
the  particular  paper? — I  have,  because  it  has 
my  own  hand-wnting  upon  it. 

Vou  made  that  memorandum  upon  it  ? — I 
did. 

Read  it. — **  I  ^X  this  paper  at  a  meeting 
of  the  United  Irishmen  m  Cope-street  the 
16th  of  December — it  came  through  the  hands 
of  Archibald  Hamilton  Rowan." 

Court.  You  say  one  of  these  papers  was 
read  by  Mr.  Rowan ;  how  do  you  know  that  ? 
— Because  I  attended  to  the  words  he  read, 
and  they  agreed  with  what  are  in  this  paper. 
.  Can  you  swear  that  one  of  these  very  papers 
was  read  by  him  ? — I  can  swear  that  part  of 
the  words  were  read^  I  cannot  swear  to  the 
whole. 

Cross-examined  by  Mr.  Recorder. 

At  what  hour  was  this  ?— To  the  best  of  my 
Jcnowledge  it  was  between  one  and  two. 

Was  this  upon  the  16th  of  December  ?— It 
was  upon  the  16th  of  December,  179S. 

It  was  upon  a  Sunday  ?-*!  believe  it  was. 

How  long  did  you  remain  there  ?-t-For 
^bout  three  quarters  of  an  hour. 

There  were  about  one  or  two  hundred  vo- 
lunteers  below  stairs  ?-^Tbere  were. 

Were  they  dressed  in  the  unifonns  which 


you  had  seen  the  old  volunteers  weu}.-I 
cannot  exactly  say  as  to  the  facings  of  the 
uniforms — ^some  of  them  were  ureen. 

Had  not  some  of  the  old  vomuieers  grees 
uniform.s  ?— They  had,  and  there  were  some 
of  the  old  volunteers  in  the  room. 

Were  not  the  old  volunteer  uniforms  scarlet 
faced  with  different  colours  ? — ^They  were. 

Were  all  these  men  sitting  down,  or  walk- 
ing up  and  down?-^Tbey  were  w&lkiDg;— 
there  were  very  tew  forms  or  chairs  in  the 
room. 

Were  they  conversing?— They  were  chst^ 
tine  and  talking. 

Did  you  sec  many  of  them  go  up  to  thb 
table  where  the  papers  were  ? — I  saw  a  good 
many  of  them  go  up  to  it  in  the  course  of 
their  walking  backward  and  ibrward. 

Did  you  see  many  take  papers  off  the  tabk? 
— I  did  not  see  very  many  of  ihem-'l  saw 
four  or  five  or  six  of  them. 

They  read  them,  and  handed  them  about? 
— Yes,  I  saw  them  do  so. 

Did  you  not  see  them  hand  them  about 
from  one  to  another? — I  did. 

By  virtue  of  your  oath,  did  you  ever  see 
that  paper  in  your  hand,  in  the  hands  of  Mr. 
Rowan  ? — I  swear  it  was  among  the  parcel 
upon  the  table,  some  of  which  were  banded 
up  to  the  gallery — I  cannot  say  it  was  touched 
by  his  finders. 

Cottr^.  You  say  it  was  among  the  pared 
handed  to  the  gallery  ? — Yes. 

By  whom  ?— It  was  in  the  bundle  hsnded 
by  Mr.  Rowan  to  several  there,  and  by  tbeoi 
handed  up  to  the  ^llery. 

Mr.  Recorder.  Did  that  bundle  of  papen 
pass  through  the  hands  of  more  volunteeis 
than  one  l^lbre  it  came  to  the  gallery  ?—l 
believe  it  did. 

Did  he  hand  several  parceb  ? — ^I  only  saw 
him  hand  one  to  a  volunteer  who  gave  it  to 
another. 

Then  it  went  through  the  hands  of  seveial 
before  it  got  to  the  gallery  ?— It  did,  through 
four  or  five. 

Can  vou  tell  the  name  of  any  man  throq^ 
whose  hands  it  passed  ? — ^I  cannot,— I  was  not 
so  well  acouainted  with  the  gentkmen. 

When  tnis  bundle  of  papers  was  handed 
up,  do  vou  know  who  in  the  gallery  ^^^^'^ 
it  ?— They  were  broken  an^  separated,  I  held 
out  my  hand  and  got  one  of  them— my  bro- 
ther another,  and  other  people  sot  some. 

Were  there  many  in  ib»  gwieiy?— There 
were  a  great  many. 

Did  every  man  there  get  one?— I  caimoC 
say — every  one  that  clM>ae  to  take  one  might 

Did  they  hand  them  about  in  the  galleiy? 
^The  next  man  saw  vrhat  his  neighbour  ^ 
thev  gave  them  about,  but  I  never  ptfted 
with  mine  till  yesterday. 

Did  you  know  any  other  volanleers  belfw 

stairs  besides  Mr.  Rowan  ? — ^I  did  Mr.  Taiidy; 
and  to  the  best  of  nw  recoUectioDy  then  «•* 
a  Mr.  Kenny  whom  I  knew  before. 
Did  Severn  of  tb^  Toknteers  betowsUirs 
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liaod  up  papers  to  the  gallery  or  not  ?— I  dare 
say  several  of  them  did. 

Did  not  several  men  take  papers  from  the 
table  ? — I  suppose  they  did — I  did  not  observe 
whether  they  did  or  not.  Several,  as  they 
passed  hack  and  forward,  went  to  the  tabic 
and  might  take  them  off. 

Do  you  not  know  that  several  did  take 
papers  off? — Several  of  them  did. 

You  saw  those  papers  passed  through  the 
hands  of  four  or  five  volunteers  before  they 
came  to  the  gallery  ?— A  parcel  of  the  papers, 
among  which  this  was,  came  up. 

How  came  you  to  pitch  upon  that  paper  so 
acourately  ? — ^i  was  the  first  who  put  out  my 
band. 

Did  you  watch  this  particular  paper } — Not 
that  particular  paper,  but  the  bundle  in  which 
H  was. 

Will  you  swear  there  were  no  other  papers 
handed  up  ?— To  the  be^t  of  my  knowledge 
there  were  not. 

When  did  you  put  that  memorandum  upon 
it  ? — ^The  very  day  I  got  it. 

Where? — In  my  lodging. 

Did  any  body  advise  you  to  make  a  memo* 
randum  ? — No  one  did : — I  eenerallv,  when  I 
get  an  improper  paper  mSkt  such  memo- 
randum. 

For  what  purpose? — Just  a  fancy  of  my 
own. 

Did  vou  make  that  memorandum  in  order 
to  enable  you  to  prove  it  upon  a  prosecution  ? 
—I  did  not. 

To  whom  did  you  first  communicate  your 
having  this  paper  and  the  memorandum  ? — I 
shall  tell  you.  There  was  a  brother  of  mine 
who  did  business  for  the  late  Mr.  Adderley-* 
there  were  different  accounts  between  them 
-^my  brother  went  to  the  castle  to  Mr.  Ho» 
hart*  to  show  the  accounts — Mr.  now  lord 
Hobart,  desired  my  brother  to  call  upon  Mr. 
Pollock,  the  a^ent  for  young  Mr.  Adderley. — 
Mr.  Pollock  said  he  had  heard  that  I  and  my 
brother  were  present  at  the  meeting  in  Cope- 
street,  and  that  he  understood  it  was  a  very 
improper  meeting. 

How  long  was  this  after  the  meeting?— I 
cannot  say. 

Was  it  a  week  or  a  month? — ^I  cannot  re- 
collect. Mr.  Pollock  said,  ^  You  have  been 
there  I  understand."  I  said,  we  were,  and 
that  we  saw  such  things  going  forward.  I 
had  one  of  the  papers  in  my  pocket  and 
showed  it  to  him.  He  said,  Mr.  Hobart  heard 
I  was  there,  and  that  I  should  give  informa- 
tion of  it  as  it  was  against  the  King  and  con- 
stitution. I  said  I  would  not  encourage  any 
thlhg  against  the  kin^,  but  would  do  what  was 
proper.  Mr.  Kemmis  came  to  my  lodging 
n«xt>da)[ — the  circumstances  were  talked  over 
— ^we  said  we  would  make  no  delay  in  making 
any  information  concerning  it,  and  it  was 
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*  Robert  fourth  earl  of  Buckinghaqushife, 
then  chief  secretary  to  the  lord  lieutenant  of 
Ireland. 

VOL.  xxn. 


in  that  nianner  they  came  to  a  knowledge  of 
it. 

Court.  What  Mr.  Kemmis?— The  crown 
solicitor. 

Mr.  Recorder,  Were  you  of  any  profession 
at  the  time  you  attended  this  meeting  ? — I 
was  not. 

You  are  in  the  army  now  ? — I  have  that 
honour. 

What  commission  ? — An  ensign's  commis* 
sion. 

How  long  since  did  you  obtain  it? — ^I  have 
been  gazel^  since  the  27  th  of  June  last. 

In  what  regiment? — In  the  40th. 

You  say  you  heard  some  of  that  paper 
read  ? — I  do.  Sir,  the  greater  part  of  it. 

Was  this  while  all  the  volunteers  were 
walking  ahout  ? — Some  were  walking  about^ 
others  gathered  about  the  place  while  the  paA 
per  was  reading  by  Mr.  Rowan. 

Can  you  point  out  auy  part  of  the  paper 
you  heard  read  ? — I  can. 

Show  such  part  as  you  heard  ? — He  beaan, 
**  The  Society  of  United  Irishmen,''  ana  so 
on. 

He  dkl  not  read  it  all  ? — He  read  the  greater 
part. 

Can  you  sav  where  he  stopped  ? — I  cannot. 

Did  you  obtain  your  commission  by  pur- 
chase ? — No,  I  did  not : — I  got  it  through  \hk 
interest  of  a  lady  I  have  the  honour  of  being 
related  to— lady  Hobart. 

Pray,  were  you  ever  a  witness  to  a  bond  or 
two  bonds  executed  by  your  father  to  one  of 
your  brothers  ? — I  was. 

To  your  younger  brother  ?•— Yes. 

Was  there  ever  anv  suit  or  issue  directed  to 
try  whether  the  bond  was  genuine  or  a  fon* 
gery  ? — ^There  was  an  issue  to  try  whether  it 
was  my  father's  bond'or  not.  I  no  not  say  it 
was  to  try  whether  it  was  a  forgery. 

Was  it  not  alleged  by  your  iutherand  your 
elder  brother  that  it  was  a  forgery  ?r— My 
elder  brother  thought  to  keep  my  younm 
brother  out  of  the  property,  and  I  suppose  he 
alleged  it  was  a  forgery.  I  am  sorry  to  men- 
tion tliese  matters  here.  My  father  filed  a 
bill  against  us,  alleging  the  bonds  to  be 
forgeries,  and  Mr.  Simon  Butler,*  a  very  ho- 
nourable gentleman,  to  whom  I  am  under 
many  obligations,  undertook  the  busineft^ 
and  we  recovered  the  money.  I  see  the  d9- 
i'endant  has  brought  parchments  into  court 
this  day.  I  saw  Mr.  Blake,  who  is  to  give 
evidence  aeainst  me  here.  If  I  had  been 
aware  of  tnese  things  being  mentioned,  i 
should  have  had  the  gentleman  here  who 
could  prove  them — ^I  speak  of  the  bonds  for 
500/. 
Was  there  not  an  issue  to  try  them? — 

♦  An  intimate  friend  of  Mr.  Rowan.  Orig, 
Edit.  See  the  case  of  him  and  Oliver  Bond 
before  the  house  of  peers  of  the  kingdom  of 
Ireland  for  a  breach  of  privilege,  a.  d.  179^, 
inserted  in  a  note  to  the  trial  of  the  latter  ioit 
high  treason,  ▲•  n.  1798  posL 
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There  was  an  order  to  have  it  trt«d  in  the 
country. 

Were  you  not  examined  in  the  country 
upon  that  trial  ? — ^I  believe  I  was. 

Your  are  not  sure  ? — I  am  sure. 

Did  you  swear  to  the  due  execution  of 
these  bonds  ? — ^To  the  best  of  my  knowledge 
I  was  examined ; — I  was  witness  to  the  bond. 

Can  you  swear  whether  you  were  examined 
or  not  P—I  cannot  say  positively  whether  I 
was  or  not — one  of  n>y  brothers  was  exa- 
mined— my  elder  brother,  I  believe,  erred  out 
to  the  jury,  that  he  would  leave  it  to  a  re- 
ference. 

You  cannot  swear  positively  whether  you 
were  examined  or  not  ? — I  cannot. 

Do  you  not  believe  you  were  examined  ? — 
I  cannot  swear  positively  I  was :  I  do  beHeve 
to  the  best  of  my  recollection  I  was— but  I 
cannot  swear  positively. 

How  long  IS  this  ago  ? — It  is  a  good  while 
— I  cannot  exactly  say.  • 
.    Is  it  three  years  ago  ? — I  believe  it  is. 

Only  three  years  ago  and  you  cannot  say 
positively  whether  you  were  examined  or  not? 
— I  know  I  was  to  be  examined,  but  1  cannot 
say  whether  I  was  or  not. 

Were  you  not  examined  to  the  best  of  your 
belief? — To  the  best  of  my  recollection  I  was: 
but  I  cannot  swear  positively. 

Do  you  recollect  the  judge  before  whom 
that  issue  was  tried  ? — I  do. 

Befoi*e  whom  was  it  ? — Before  one  of  their 
lordships  on  the  bench  (Mr.  Justice  Boyd). 

Were  th^re  not  more  witnesses  than  one 
examined  to  show  it  was  not  your  father's 
hand  writing? — I  do  not  know,  I  believe 
tfiiSre  were  many  examined,  but  they  did  not 
say  positively  it  was  not  my  father's  hand- 
writing. 

What  verdict  was  there  ?— There  was  no 
yerdict  at  all. 

Was  it  not  because  the  jury  could  not 
agree  ?— No,  it  was  not. 

Will  you  swear  to  that? — ^I  will  not ;  but  I 
think  my  elder  brother  called  out,  perceiving 
himself  wrong,  and  said,  he  would  leave  it  to 
a  reference. 

Was  it  ever  left  to  the  reference? — It  was. 

What  was  done? — I  cannot  say,  I  was  not 
there ;  but  most  people  imagined  the  referees 
were  wrong  in  domg  as  they  did. 
*    Did  they  give  the  amount  of  the  bends  ? — 
Tbev  did  not. 

What  was  the  amount  of  the  bonds  ? — One 
was  500/.,  the  other  300/. ;  it  is  not  yet  de- 
lved, my  brother  intends  to  bring  it  into  the 
courts  to  set  aside  the  award. 

Court.  Do  you  know  wliat  they  allowed? 
—I  know  not. 

Did  you  ever  hear  ?— Some  hundreds. 

Mr.  Recorder,  Did  you  hear  it  was  aOO/.? 
— I  (lid  not. 

Two  hundred  are  some  hundreds? — ^Thcy 
•are;  but  as  I  was  not  to  get  any  of  the  mo- 
ney, I  believe  nothing  about  it. 

Did  not  a  gentleman  of  the  name  of  Wal- 
Lambert  file  a  bill  against  you  f^Uodkl.   J 


Was  he  executor  of  Peter  Hamilton  ?— He 


was. 


Why  did  he  file  a  bill  ^— It  is  a  very  unjust 
one.  Peter  Hamilton  had  married  my  sister, 
he  became  insane,  and  I  went  to  stay  with 
hin^  in  a  madhouse  in  England ;  I  hsd  wi 
support  from  my  father  at  that  time,  audi 
thought  Mr.  Hamilton's  relations  should  pay 
my  expenses  and  support  me ;  a  Mr.  Nagle 
recommended  me  to  bring  Mr.  Hamilton 
home ;  I  did  by  force  put  him  on  beard  a  ship, 
and  brought  him  to  Cork,  and  from  theace 
home  to  Gal  way;  he  had  intervals  of  reason, 
and  he  gave  me  a  bond  for  t50/.,  part  of 
which  was  paid.  I  went  to  judge  Ke%,  a 
relation  of  bis,  to  interfere ;  in  some  time  I 
got  a  nrvte  for  the  money,  and  after  his  death 
the  executor  filed  a  bill  against  me. 

Did  he  not  charge  the  note  not  to  be  the 
hand-writing  of  Peter  Hamilton?— No:  the 
note  was  in  my  hand-writing,  with  Mr.  Ha- 
milton's name  signed  by  himself. 

Did  you  ever  recover  any  part  of  it?— No, 
it  is  not  yet  determined. 

Is  there  an  injunction  against  tou?— No: 
I  believe  not ;  I  was  nonsuited  by  the  neg- 
lect of  Mr.  Morton,  my  attorney,  who  left  the 
papers  in  town,  when  the  trial  came  on  in  the 
country. 

After  you  drew  this  note,  Mr.  Peter  Ikmil' 
ton  put  his  name  to  it? — Yes. 

And  you  sued  for  it  and  did  not  recover?— 
He  was  perfectly  in  his  senses  when  he  rat 
his  name  to  it  as  I  am :  he  transacted  ms 
own  business  as  if  he  bad  not  been  mad. 

Did  he  not  live  maiiy  years  after  this?— 
No,  he  did  not :  he  misht  have  lived  nniiy 
years  if  he  had  not  shot  hiniself. 

By  a  Juror,  Mr.  Minehin.  Did  yoa  m 
many  more  of  the  papers  handed  up  ?— I  did. 

Were  there  any  of  another  tendency?— 
There  were  not. 

Mr.  'William  Morton  sworn. — Examined  hy 
Mr.  Solicitor^GeneraL 

Do  you  remember  being  at  Oope^strali 
Dublin',  on  the  16th  of  December^  17W.M 
do. 

Do  you  recollect  to  have  seen  anythiiig 
there,  or  to  have  got  admrssion  into  any  place 
there  f — ^I  do :  I  saw  a  number  of  men  as- 
sembled there,  for  what  purpose  I  cannot 
say  :  they  were  arrayed  in  military  dress. 

What  were  they  doine? — ^They  drew  op  » 
form  of  resolutions  at  a  ti3>le. 

Do  you  recollect  to  have  seen  any  paito- 
lar  person  there? — ^I  recollect  to  liavc  seen 
Mr.  Hamilton  Rowan  and  Mr.  Napper  TaMy. 

Court.    Do  you  know  Mr.  Rowan  ?— I  do. 

Did  you  know  him  before  that  day:— I 
have  seen,  but  was  not  acquainted  with  biro. 

Do  you  know  him  now  ? — I  do:  he  is  thert^ 
(pointmg  to  him). 

Mr.  Sol.  Gen.  Did  or  did  not  Mr.  Ro«n 
appear  to  take  an  active  part  in  that  meeting. 
— He  did.  . 

Do  you  recollect  any  thing  about  papei*  <■ 
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any  description? — ^I  shall  mention  what  I 
know :  I  gained  admission  into  the  gallery, 
there  were  a  number  of  papers  or  advertise* 
ments  brought  in,  as  if  wet  from  the  press, 
and  distributed  about. 

Were,  they  in  large  or  small  parcels? — 
There  was  a  large  parcel  in  a  man's  arm,  wet 
as  from  the  press. 

What  became  of  them  ? — ^The^  were  laid 
ufotk  the  table,  and  some  were  given  to  Mr. 
Napper  Ttmdy. 

Did  you  see  any  of  them  ? — I  did. 

Had  you  an  opportunity  of  reading  them  ? 
— Ihad. 

How  came  you  to  have  that  opportunity  ? — 
I  saw  some  of  them  taken  up  by  Mr.  Rowan 
and  delivered  to  some  of  the  members,  and 
by  them  handed  up  to  the  gallery.  A  gjen- 
tleman  near  me  received  one  of  them ;  I  im- 
mediately took  it  out  of  his  hand :  there  were 
many  thrown  up ;  one  was  read  by  a  gentle- 
man, and  I  remember  while  be  read  it,  a 
number  were  thrown  out  of  the  windows  to 
the  mob,  who  desired  more  of  them,  and  ac- 
cordinglv  they  were  sent  to  them. 

Was  the  paper  read  in  a  loud  manner ;  did 
every  man  know  what  was  doing  in  the  gal- 
lery r — Every  man  could  hear  it,  I  believe. 

Did  you  keep  one  of  these  papers? — I  did. 

Where  is  it  ? — I  gave  it  to  a  person,  who, 
I  understand,  has  since  mislaid  it. 

Do  you  recollect  any  part  of  it  ? — ^The  be- 
oiiniug  of  it :  it  was  irom  the  association  of 
United  Irishmen;  it  began — "Toarmsciti- 
seos^toarmsT' 

Did  you  hear  it  read  ? — I  did. 

When  it  was  begun,  did  that  passage  make 
an  impression  upon  you  that  you  rememjier 
it  ? — ^It  was  a  younz  gentleman  in  the  gallery 
who  read  it  through ;  the  people  there  called 
out,  read  it  for  the  benefit  of  us  all. 

Crosft-examined  by  Mr.  Fletcher. 

Are  you  of  any  profession? — I  am  a  gold- 
beater. 

Do  you  you  get  your  livelihood  by  that  ? — 
I  am  an  apprentice,  serving  my  time  to  that 
business. 

Is  your  father  living  ? — He  is  not. 

How  came  you  to  be  at  this  meeting? — It 
was  on  a  Sunday,  and  I  was  unemployed.  I 
met  a  young  gentleman  who  asked  me  to  go 
to  Cope-street.    I  went  from  curiosity. 

At  what  hour  did  you  go  there  ? — It  was  in 
the  forenoon,  from  eleven  to  one,  there  were 
several  gentlemen^in  uniform. 

What  was  their  uniform? — Scarlet  faced 
with*^reen;  there  were  some  light  infantry 
in  their  jackets ;  there  were  different  corps. 

Upon  your  oath,  were  not  all  the  uniforms 
you  saw,  the  appropriated  uniforms  of  the  old 
volunteer  corps? — I  cannot  say. 

Do  you  not  believe  they  were? — I  suppose 
they  were ;  but  I  had  been  absent,  ana  had 
not  seen  them  for  some  time. 

You  were  in  the  gallery  when  you  saw 
those  bundles  of  papers  ?— -I  was. 


Were  there  more  than  one?-— Not  that  I 
remember ;  I  saw  but  one. 

Did  not  several  persons  go  up  to  the  table 
and  get  these  papers? — I  cannot  say ;  I  be^ 
lieve  not.  I  was  in  the  gallery :  there  was  a 
beam  in  the  middle  of  the  room,  and  when 
they  went  to  the  upper  end  of  the  room,  the 
beam  prevented  me  from  seeing  them. 

You  said  you  saw  Mr.  Rowan  take  one  of 
these  papers  and  hand  it  to  some  other  per- 
son?— I  did  not  say  one:  I  saw  him  take 
some  papers  and  hand  them  about 

What  papers  were  they? — I  cannot  say 
whether  he  took  them  off  the  table  or  not. 
He  took  part  of  those  that  came  in  :  several 
of  the  members  asked  him  for  some :  I  sup- 
pose he  gave  them. 

Supposition  will  not  do;  say  upon  your 
oath,  what  you  saw  take  place  with  regard  to 
Mr.  Rowan  and  these  papers? — When  they 
came  in  Mr.  Rowan  and  Mr.  Tandy  took  some 
of  them,  they  delivered  them  to  the  volun- 
teers ;  one  ot  the  volunteers  threw  some  up 
to  the  gallery,  and  I  got  one. 

Did  vou  not  say  there  was  but  one  bundle.^ 
— I  did. 

Did  you  say,  that  from  your  situation  you 
could  not  see  what  passed  at  the  table  ?-*Part 
of  the  table  I  could  see. 

Were  you  in  such  a  situation  as  to  see 
every  thing  which  passed  at  the  table  ?— The 
volunteers  were  walking  up  and  down,  and 
sometimes  I  could  not  see  every  thing  there. 

Do  you  know  the  names  of  any  of  the  per- 
sons from  whom  these  papers  came  to  the 
MiUery  ? — No ;  I  did  not  icnow  any  one  in 
the  room  but  Mr.  Tandy  and  Mr.  Rowan. 

Can  you  say  who  the  person  was  who  read 
the  paper  in  the  gallery? — I  cannot.  I  never 
saw  hm  before. 

Did  he  read  it  more  than  once  ? — I  cannot 
say. 

Had  you  any  of  the  papers  in  your  hand 
when  he  read  it?— I  had. 

You  kept  that  paper  which  you  received  ? — 
I  did,  for  sogie  time. 

How  long  ?— I  do  not  recollect :  I  kept  it 
a  week  or  less. 

Whom  did  you  give  it  to?— An  acquaint<- 
ance  of  mine. 

Has  he  no  name  ? 

[Here  the  witness  hesitating  in  his  answer, 
Mr.  Sheriff  Giffard  called  out,  that  he  was 
the  person  to  whom  the  witness  delivered  the 
paper,  upon  which  the  witness  said  it  was  to 
Mr.  Giffard.] 

Why  did  you  resort  to  him? — ^I  had  no 
reason :  I  gave  it  by  accident. 

You  had  no  reason  ? — None,  but  that  he 
was  the  first  person  I  met  that  I  was  ac<. 
quainted  with. 

Did  you  not  keep  it  a  week  ? — No. 

Did  you  keep  it  five  days? — No^  I  believe 
not  one  ;  for  I  think  I  gave  it  to  ban  the  day 
after  I  got  it. 

When  you  said  you  gave  it  in  a  week,  did 
you  mean  the  day  after? — It  was  less  than  a 
week. 
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Did  JOB  mean  to  coiiTej  the  idea  that  you 
had  it  but  one  day,  when  you  said  you  had  it 
less  than  a  week  ? — I  did. 

Upon  your  oath  that  was  the  meaning  you 
intended  to  convey  ? — It  was. 

Upon  your  oath  you  say  so  ?— I  do. 
Do  you  generally  speak  m  riddles  of  that 
kind  ? — No. 

How  Jong  did  you  keep  that  paper?— Not 
one  day :  on  tl^  same  day  that  I  received  it, 
I  cave  it  to  Mr  Giffiird. 

rhis  meeting  was  in  the  forenoon  f — It  wa«. 
How  long  after  the  paper  was  distributed 
did  you  continue  at  this  assembly  ? — I  do  not 
remember  when  it  broke  up. 

Was  it  before  or  afler  dinner  ?— It  was  be- 
fore dinner. 

Couri,  Did  you  stay  till  the  assembly 
broke  up  ? — I  did. 

Mr.  Fletcher.  Can  you  say  how  long  you 
remained  in  the  place  after  getting  tliat  pa- 
per ? — I  cannot  say. 

'  What  do  you  believe  ? — ^Half  the  time  was 
not  elap<<ed  when  the  papers  were  distributed, 
but  I  do  not  recollect,  there  was  a  young  man 
with  me,  and  we  were  in  conversation. 

What  became  of  you  afterwards  ? — ^We  se- 
parated :  he  went  to  dinner,  I  suppose. 
Where  did  yon  go  ? — I  went  to  Mr.  Ryan. 
You  dined  there? — No. 
Who  is  Mr.  Ryan  ? — He  is  a  surgeon. 
Did  you  show  the  paper  to  Mr.  Ryan? — 
No ;  but  I  met  Mr.  Gifiard  there,  and  I  gave 
it  to  him. 

Did  you  expect  to  meet  him  there  ? — I  did 
not 

Of  what  business  is  Mr.  Ryan  ? — He  is  a 
Aureeon. 

Does  he  set  money  by  any  other  business  ? 
*-I  do  not  know. 

There  is  a  paper  printed  in  the  house  where 
be  lives  ? — ^There  is. 
What  paper  ?— The  Dublin  Journal. 
Does  not  Mr.  Ryan  superintend  the  publi- 
cation of  that  paper  ? — I  oelieve  he  does  not. 
Who   is  the  proprietor  of  that  paper? — 
6eorge  Faulkner. 

Do  you  believe  he  conducts  that  paper 

0OW  ?^-I  am  not  to  know  any  thing  about  it. 

But  can  you  nc^  form  a  belief? — I  cannot 

form  a  belief.    I  do  not  know. 

■  Did  you  never  hear  that  Mr.  GifTard  had 

some  interest  in  that  paper  ? — I  did  hear  it. 

Do  you  believe  it? — I  do  not,  I  know 
not. 

What  do  you  believe? — I  believe  he  has 
not. 
Did  you  ever  hear  it  ?— I  did. 
Why  do  you  disbelieve  it  ?— I  heard  it  from 
several  persons. 
And  you  do  not  believe  it.^ — I  do  not. 
You  do  not  believe  that  he  has  any  con- 
nexion with  that  paper  ? — I  do  not  believe  it. 
Have  you  heard  it  contradicted  ?«-I  have. 
By  whom  ? — I  do  not  know. 
What  relation  are  you  to  Mr.  Giflard? — 
His  nephew  by  marriage. 
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I     And  wfflyoa,  his  nephew,  say  he  his  BCft 
my  interest  m  that  paper  ?>-I  do. 

Is  not  Mr.  Ryan  a  relation  of  Mr.  Giibrd? 
—He  is. 

What  relation? — I  cannot  say. 
I      Who  pays  the  rent  of  the  hoine  what  Mr. 
Ryan  lives  ? — ^I  do  not  know. 

This  witness  retired,  and  then  the  paper* 
produced  by  Mr.  Lyster  was  read-mpoi 
which  the  case  f(»r  the  prosecution  was  rem. 

The  Earl  of  CI.  nniell,  Jjord  Chief  Jm^ 
asked  the  counsel  for  the  defendant  whether 
they  wished  to  have  the  information  read, 
in  order  to  coippal^  it  with  the  puhlic4ti<». 

Mr.  Curran.  We  have  instructions  not  to 
take  any  captious  objections,  and  thereforedo 
not  think  it  necessaiy  to  accept  of  the  offer  of 
the  Court. 

Mr.  Attorney- GeneraL  A  good  mm 
why,  Mr.  Curran ;  theie  is  no  error  in  Hot 
record. 

I  EviDEXCE  FOR  THE  DeFEKDAKT. 

Franc'u    Blake^   Esq.  —  Examined  by  Mr. 

Curran. 

You  live  in  Galway  ? — ^I  live  now  in  Dob- 
lin,  but  I  did  live  in  the  county  of  Roxmb* 
mon. 

Do  you  know  a  ^otleman  who  w«s  ea- 
mined  here  to-day,  of  the  name  of  John  Lj> 
ter } — 1  believe  I  do. 

The  son  of  Thomas  Lyster  of  Grange?-! 
do  know  him. 

Do  you  think  that  Mr.  Lyster  is  a  perMi 
who  would  deserve  credit  in  what  he  shwild 
swear  in  a  court  of  justice? — That  is  a  vot 
hafd  question  to  answer,  for  I  never  had  toy 
dealing  with  him,  so  as  to  say  from  my  ova 
knowledge  whether  he  should  be  belieVedor 
not. 

I  only  ask  your  opinion :  is  it  your  opioioD 
that  he  deserves  credit  upon  his  oath?  Do 
vou  believe  it  ? — ^I  cannot  say  he  is :  i  va^ 
hesitate.  ^^ 

Can  you  form  an  opinion  ? — I  have  fflMe 
all  the  answer  I  ran — I  cannot  say  that  hj 
does  not  deserve  credit — at  the  same  time  I 
might  have  doubts. 

Lord  Clonmell.  He  only  says  he  might  he- 
sitate— he  has  doubts. 

Mr.  John  Smt/A.— Examined  by  Mr.  Eteitr^' 

Do  you  know  John  Lyster } — I  have  seea 
him,  I  have  no  acquaintance  with  him. 

Have  you  eve?  seen  him  examined  as  a 
witness  ?— I  have. 

Where? — At  Galway  summer assi«8,U91. 

Was  he  the  son  of  Thomas  Lyster  •• 
Grange  ? — I  believe  he  was.  ^ 

Did  you  see  him  on  the  toble  toAy?-* 
think,  I  did,  while  I  wai>  standing  iipontte 
steps  of  the  exchequer. 

Is  it  your  opinion  that  he  is  a  person  ta« 
believed  upon  his  oath  in  a  court  of  justieer 

•  See  the  paper  at  large  in  Che  inftnaaiu". 
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-^I  cannot  form  a  general  opinion^  with  re- 
gard to  the  matter  upon  whkh  he  was  exa- 
xnined  to-day :  from  what  I  know  of  him  I 
'Would  give  very  little  credit  to  him. 

What  is  his  general  character  ? 

Mr.  Attomty^GeneruL  I  object  to  that 
■qtiestion. 

Court,  You  are  a  man  of  business :  upon 
your  oathy  do  you  know  enough  of  this 
man  to  say  whether  you  think  ne  ought  to 
be  believed  upon  his  oath  ? — 1  do  not ;  for  I 
know  nothing  of  him,  but  what  I  saw  at  the 
trial  in  Galway. 

Cross-examined  by  Mr.  Attorney^General. 

Are  you  a  member  of  the  United  Irishmen? 
*~I  really  am  not. 

JVlis.   Marjf    Hatchell. — Examined  by    Mr. 

Fletcher. 

Do  you  know  Mr.  John  Lyster,  son  of  Tho- 
mas Lyster  of  Grange  ? — I  know  JVIr.  John 
Lyster. 

Is  he  in  the  armv  f — He  is  an  ensign  of  the 
40tb. 

Have  you  known  him  long  ? — I  have  known 
him  well  for  better  than  a  year ;  by  sight  I 
know  him  a  long  time. 

From  all  that  you  know  and  have  heard  of 
this  gentleman,  can  you  form  an  opinion 
whether  he  is  a  person  to  be  credited  upon 
his  oath  ?*-From  my  opinion  he  is  not. 

Cross-examined  by  Mr.  Solicitor-general. 

Pray,  madam,  where  do  you  live  ? — Upper 
Ormond  quay. 

You  know  a  brother  of  Mr.  Lyster  f — I  do 
well:  it  calls  painful  remembrances  to  my  ; 
mind  by  talking  of  him. 

Was  there  «ny  particular  infidelity  imputed 
to  this  gentleman  or  his  brother?— George 
William  Lyfetcr  was  married  to  a  daughter  of 
ours  (my  husband  is  living) 

Who  H  George  William  Lyster?— The 
younger  brother  of  John  Lyster. 

Your  first  intercourse  then  originated  from 
that  connexion  between  George  Lyster  and 
your  daughter ? — Yes:  George'William  Fitz- 
gerald Lyfiter  married  my  daughter. 

It  was  not  with  your  consent  ? — It  was  not. 

You  have  not  been  induced  to  any  painful 
necessity  of  breaking  th«  marriage  ? —John 
Lyster  has  found  means  to  take  away  his 
brother  from  his  wife,  insisting  that  he  had 
another  wife. 

Jury.  How  do  you^now  that  John  Lyster 
18  the  person  who  inveigled  his  brother  from 
your  daughter  ? — His  elder  brother  told  me  so. 

•  Court.  Is  that  tho  reason  you  do  not  be- 
lieve him  ? — It  is  one  of  the  reasons. 

What  other  reasons  have  you  ?— Conversa- 
tions with  his  elder  brother. 

Here  the  evidence  was  closed  for  the  defen- 
dant. 

•  [A  few  moments  before  the  defendant's 
counsel  rose,  a  guard  of  soldiers  was  brought 
into  the  Court  House,  by  the  sheriff]. 


A.  D.  1794. 
Defknce. 
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Mr.  Curran.  Gentlemen  of  the  Jury- 
When  I  consider  the  period  at  which  this  pro- 
secution is  brought  forward;  when  I  behold 
the  extraordinary  safeguard  of  armed  soldiers 
resorted  to,  no  doubt  for  the  preservation  of 
peace  and  order ;  when  I  catch,  as  I  cannot 
but  do,  the  throb  of  public  anxiety  which 
beats  from  one  end  to  the  other  of  this  haU; 
when  I  reflect  on  what  may  be  the  fate  of  a 
man  of  the  most  lieloved  personal  character, 
of  one  of  the  most  respected  families  of  our 
country — himself  the  only  individual  of  that 
family,  1  may  almost  say  of  that  country, 
who  can  look  to  that  possible  fate  with  un- 
concern ; — Feeling  as  I  do  all  these  impres- 
sions, it  is  in  the  honest  simplicity  of  my 
heart  I  speak,  when  I  say,  that  I  never  rose 
in  a  court  of  justice  with  so  much  embarrass- 
ment, as  upon  this  occasion. 

If,  gentlemen,  I  could  entertain  a  hope  of 
finding  refuge  for  the  disconcertion  of  my 
mind  m  the  perfect  composure  of  yours ;  if  I 
could  suppose  that  those  awful  vicissitudes  of 
human  events,  which  have  been  stated  or  al- 
luded to,  could  leave  your  judgtnent  undis- 
turbed and  your  hearts  at  ease,  I  know  I 
should  form  a  most  erroneous  opinion  of  your 
character :  I  entertain  no  sucn  chimerical 
hope;  1  form  no  such  unworthy  opinion;  I 
expect  not  that-  your  hearts  can  be  more  at 
ease  than  my  own ;  I  have  no  right  to  expect 
it ;  but  I  have  a  right  to  call  upon  you,  in  the 
name  of  your  country — in  the  name  of  the 
living  God.  of  whose  eternal  justice  you 
are  now  aaministering  that  portion,  which 
dwells  with  us  on  this  side  of  the  grave — ^to 
discharge  your  breasts  as  far  as  you  are  able, 
of  every  bias  of  prejudice  or  passion ;  that  if 
my  client  be  guilty  of  the  offence  charged 
upon  him,  you  may  give  tranquillity  to  th^ 
publk  by  a  firm  verdict  of  conviction ;  or,  if 
he  be  innocent,  by  as  firm  a  verdict  of  acquit- 
tal ;  and  that  you  will  do  this  in  defiance  of 
the  paltry  artifices  and  senseless  clamours  that 
have  been  resorted  to,  in  order  to  bring  him 
to  his  trial  with  anticipated  conviction.  And, 
gentlemen,  I  feel  an  additional  necessity  or 
thus  conjuring  you  to  be  upon  your  guard,  from 
the  able  and  imposing  statement,  which  yon 
have  just  heard  on  the  part  of  the  prosecution. 
I  know  well  the  virtues  and  talents  of  the  ex^ 
cellent  person  who  conducts  that  prosecu* 
tion.  *  I  know  how  much  he  would  disdain 
to  impose  on  you  by  the  trappings  of  office ; 
but  I  also  know  how  easily  we  mistake  the 
lodgment  which  characlfK  and  eloquence  can 
make  upon  our  feelingsTior  those  impressions 
that  reason  and  fiict  and  proof  only  ought  to 
work  upon  our  understandings. 

Perhaps,  gentlemen,  I  shall  act  not  un- 
wisely in  waving  any  fiirther  observation  of 

*  The  late  lord  Kilwarden,  then  attorney- 

Sineral;  who  was  murdered  in  the  streets  of 
ublin,  July  SSd,  1805. 

t 
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this  sort,  and  glaring  vour  minds  an  opportu- 
nity of  growing  cmi  and  resuming  them- 
^IveSy  by  coming  to  a  calm  and  uncoloured 
statement  of  mere  facts,  premising  only  to 
you,  ^t  I  have  it  in  strictest  injiinction  from 
my  client,  to  defend  him  upon  facts  and  evi* 
dence  only,  and  to  avail  myself  of  no  techni- 
cal artifice  or  subtlety  that  could  withdraw 
his  cause  from  the  test  of  that  inquiry  which 
it  is  your  province  to  exercise,  and  to  which 
only  be  wishes  to  be  indebted  for  an  acquittal. 

Li  the  month  of  December,  1793,  Mr. 
Rowan  was  arrested  on  an  information,  charg- 
ing him  with  the  ofl'ence  for  which  he  is  now 
on  his  trial.  He  was  taken  before  an  hon. 
personage  now  on  that  bench,  and  admitted 
to  bail.  ^ 

He  remained  a  considerable  time  in  this 
city  soliciting  the  threatened  prosecution,  and 
offering  himself  to  a  fair  trial  by  a  jury  of  his 
country ;  but  it  was  not  then  thought  fit  to 
yield  to  that  solicitation ;  nor  has  it  now  been 
thouglit  proper  to  prosecute  him  in  the  ordi- 
■aiy  way,  by  sending  up  a  bill  of  indictment 
to  a  grand  jury. 

I  00  not  mean  by  this  to  say  that  Informa- 
tions Ex-Ofiicio  are  always  oppressive  or  unjust; 
but  I  cannot  but  observe  to  you,  that  when  a 
pett;^  jurv  is  called  upon  to  tr v  a  charge  not 
previously  found  by  the  grand  inquest,  and 
supported  by  tlie  naked  assertion  only  of  the 
king's  prosecutor,  that  the  accusation  labours 
tmocr  a  weakness  of  probability  which  it  is 
/  difficult  to  assist.  +  If  the  charge  had  no 
cause  of  dreading  tne  light — if  it  was  likely  to 
find  the  sanction  of  a  grand  jury,  it  is  not 
•asy  to  account  why  it  deserted  the  more 
usualj  the  more  popular,  and  the  more  con- 
stitutional mode,  and  preferred  to  come  for- 
ward in  the  ungracious  form  of  an  £x- Officio 
Information. 

If  such  a  bill  had  been  sent  up  and  found, 
Mr.  Rowan  would  have  been  tried  at  the 
next  commission ;  but  a  speedy  trial  was  not 
the  wish  of  his  prosecutors.  %  An  informar 
tion  was  filed,  and  when  he  expected  to  be 

•  The  hon.  Mr.  Justice  Downes ;  who  af- 
terwards [on  the  death  of  lord  Viscount  Kil- 
warden],  was  appointed  Lord  Chief  Justice 
of  Ireland. 

f  As  to  the  Information  £x-Of£cio,  see  the 
case  of  sir  William  Williams  ante  Vol.  XIII, 
pp.  1369  et  uq,:  and  the  case  of  Home,  Vol. 
aX.  pi).  677,  et  teq,  692. 

1  Tne  advantages  of  proceeding  by  the 
information  £x-Oificio  against  libels  of  a 
nature  so  dangerous  to  the  safety  of  the  realm 
as  to  require  a  more  prompt  visitation  of  jus- 
tice than  the  forms  in  ordinary  cases  will  per- 
mit, have  been  recently  canvassed  in  an  Essay 
in  the  Edinburgh  Review,  Vol.  XXVII.  pp. 
%Z7j€t  teq.  See  also  the  debate  in  the  House 
of  Commons  on  Mr.  Brougham's  bill  for  se- 
curing the  Libertv  of  the  Press,  and  prevent- 
ing the  Abuse  thereof,  XXXIV  Hansard's 
Pari.  Deb,  pp.  377  et  seq^ 


tried  upon  it,  an  error,  it  seems,  was  disco- 
vered in  the  record.  Mr.  Rowan  ofleied  to 
wave  it,  or  consent  to  any  amendment  de- 
sired. No— that  propoail  could  not  be  ac- 
cepted— 3,  trial  must  have  foUewed.  That 
inlormation,  therefore,  was  withdrawn,  and  a 
new  one  filed :  that  is,  in  fibct,  a  third  prose*, 
cution  was  instituted  upon  the  same  charie. 
This  bst  was  filed  on  the  8th  dayof  last  JtUy. 

Gentlemen,  these  &cts  cannot  &il  of  a  due 
impression  upon  you.  You  will  find  a  mate- 
rial part  of  your  inouiry  must  be,  whether 
Mr.  Rowan  is  pursuea  as  a  criminal,  or  bunted 
down  as  a  victim.  It  is  not,  therefore,  bv  in- 
sinuation or  circuity,  but  it  is  boldlv  and  ^ 
rectly  that  I  assert,  that  oppression  has  been 
intended  and  practised  upon  him,  and  bj 
those  facts  which  I  have  stated,  I  am  war- 
ranted in  the  assertion. 

His  demand,  his  entreaty  to  be  tried  was 
refused—and  whv?  A  hue  and  cry  was  to 
be  raised  against  him ;  the  sword  was  to  be 
suspended  over  his  houl ;  some  time  was  ne- 
cessary for  tlie  public  mind  to  become  heated 
bv  the  circulation  of  artful  clamours  of  anar- 
ch jr  and  rebellion;  these  same  clamours, 
which  with  more  probabilitv,  but  not  more 
success,  had  been  circulated  before  throitfb 
England  and  Scotland.  In  this  country  the 
causes  and  the  swifbieas  of  their  progress 
were  as  obvious,  as  their  folly  has  since  be- 
come, to  every  man  of  the  smallest  observa- 
tion. I  have  been  stopped  myself  with, 
"  Good  God,  sir,  have  you  heard  the  news^ 
**  No,  sir,  what?'' — **  Why  cme  French  emis- 
sary was  seen  travelling  through  Connau^ 
in  a  post-chaise,  and  scattering  from  the  win- 
dows as  he  passed  Uttle  doses  of  poUtical^KH* 
son,  made  up  in  square  bits  of  oaper— another 
was  actually  surprised  in  the  net  of  seducing 
our  good  people  from  their  allegiance,  by  dis- 
courses upon  the  indivisibility  of  French  rob- 
bery and  massacre,  which  he  preached  in  the 
French  language  to  a  congregation  of  Irish 
peasants." 

Such  are  the  bugbears  and  spectres  to  be 
raised  to  warrant  the  sacrifice  of  whatever 
little  public  spirit  may  remttn  amongst  us. 
— But  time  has  also  detected  the  imposture 
of  these  Cock-lane  apparitions,  and  you  cannot 
now,  with  your  eyes  open,  give  a  verdict 
without  askmg  ^[our  consciences  this  ques- 
tion ;  is  this  a  fair  and  honest  prosecution?— 
is  it  brought  forward  with  the  single  view  of 
vindicatiuff  public  justice,  and  promoting 
public  good  ?  And  here  let  me  remind  you, 
that  you  are  not  convened  to  try  the  guilt  of 
a  libel,  afiecting  the  personal  character  of  any 
private  man :  I  know  no  case  in  which  a 
jury  ought  to  be  more  severe,  than  where  per- 
sonal calumny  is  conveyed  through  a  vehicle, 
which  ought  to  be  consecrated  to  public  infiv- 
mation;  neither,  on  the  other  nand,  can  I 
conceive  any  case  in  which  the  firmness  and- 
the  caution  of  a  jury  should  be  more  eicrted. 
than  when  a  subject  is  prosecuted  for  a  libel 
on  the  state«    The  peouliarity  o£  the  BalUk 
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constitution,  (to  which  in  its  fullest  extent  we 
have  an  undoubted  right,  however  distant  we 
may  be  from  the  actual  enjoyment)  and  in 
which  it  surpasses  every  known  government 
in  Europe,  is  this ;  that  its  only  professetl  ob- 
ject is  the  general  good,  and  its  only  founda< 
tion  the  general  will ;  hence  the  people  have 
a  ri^ht  acknowledged  irom  time  immemorial, 
fbrtified  by  a  pile  of  statutes,  and  authenti- 
cated bv  a  revolution  that  speaks  louder  than 
them  all,  to  see  whether  abuses  have  been 
commilted,  and  whether  their  properties  and 
their  liberties  have  been  attended  to  as  they 
ought  to  be. 

This  is  a  kind  of  subject  which  I  feel  my- 
self overawed  when  I  approach;  there  are 
certain  fundamental  principles  which  nothins 
but  necessity  should  expose  to  public  exami- 
nation ;  they  are  pillars,  the  depth  of  whose 
foundation  you  cannot  explore  without  endan- 
eerin£  their  strength ;  out  let  it  be  recol- 
lected that  the  discussion  of  such  topics 
should  not  be  condemned  in  me,  nor  visited 

rn  my  client  *.  the  blame,  if  any  there  be, 
uld  rest  only  with  those  who  have  forced 
them  into  discussion.  I  say,  therefore,  it  is 
the  right  of  the  people  to  keep  an  eternal 
watch  upon  the  conduct  of  their  rulers ;  and 
in  order  to  that,  the  freedom  of  the  press  has 
been  cherished  by  the  law  of  England.  In 
private  defamation  let  it  never  be  tolerated ; 
in  wicked  and  wanton  aspersion  upon  a  good 
and  honest  administration  let  it  never  be 
supported.  Not  that  a  good  government  can 
be  exposed  to  daneer  by  groundless  accusation, 
but  because  a  bad  government  is  sure  to  fina 
in  the  detected  falsehood  of  a  licentious  press 
a  security  and  a  credit,  which  it  could  never 
otherwise  obtain. 

I  said  a  good  government  cannot  be  endan- 
gered ;  I  say  so  again,  for  whether  it  be  ^ood 
or  bad,  it  can  never  depend  upon  assertion : 
the  question  is  decided  by  simple  inspection : 
to  try  the  tree  look  at  its  fruit;  to  judge  of 
the  government  look  at  the  people.  What  is 
the  fruit  of  a  good  government  ?  the  virtue 
and  happiness  of  the  people.  Do  four  mil- 
lions of^  people  in  this  country  gather  those 
fruits  from  that  government,  to  whose  in- 
jured purity,  to  whose  spotless  virtue  and  vio- 
lated honour,  this  seaitious  and  atrocious 
libeller  is  to  be  immolated  upon  the  altar  of 
the  constitution  i  To  you,  gentlemen  of  the 
jur^,  who  are  bound  by  the  most  sacred  obli- 
gation to  your  country  and  your  God,  to 
vpesik  nothing  but  the  truth,  I  put  the  ques- 
tion— Do  the  people  of  this  country  gather 
those  fruits?  Are  they  orderly,  industrious, 
religious,  and  contented  ?  Do  you  find  them 
fite  from  bigotry  and  ignorance,  these  inse- 
parable concomitants  of  systematic  oppres- 
sion ?  Or,  to  try  them  by  a  test  as  unerring 
as  any  of  the  former,  are  thev  united  ?  The 
period  has  now  elapsed  in  which  considera- 
tions of  this  extent  would  have  been  deemed 
improper  to.  a  jury ;  happily  for  these  coun- 
triesy  toe  Icgblatureof  each  has  lately  changed^ 


or,  perhaps  to  speak  more  properly,  revived 
and  restored  the  law  respecting  trials  of  this 
kind.  For  the  space  of  Inirty  or  forty  years  a 
usajge  had  prevailed  in  Westminster-hall,  by 
which  the  judges  assumed  to  themselves  the 
decision  of  the  question,  whether  libel  or 
not  ;*  but  the  learned  counsel  for  the  prose- 
cution are  now  obliged  to  admit  that  this  is  a 
question  for  the  jury  only  to  decide.  You 
will  naturally  listen  with  respect  to  the  opinion 
of  the  court,  but  you  will  receive  it  as  a  matter 
of  advice,  not  as  matter  of  law;  and  ^ou 
will  give  it  credit,  not  from  any  adventitious 
cirnimstances  of  authority,  but  merely  so  far 
as  it  meets  the  concurrence  of  your  own  un- 
derstandings. 

Give  me  leave  now  to  state  to  you  the 
charge,  as  it  stands  upon  the  record  : — It  is, 
^*  that  Mr.  Rowan,  being  a  person  of  a  wicked 
and  turbulent  disposition,  and  maliciously  de- 
signing and  intending  to  excite  and  diffute 
among  the  subjects  of  this  realm  of  Ireland; 
discontents,  jealousies,  and  suspicions  of  oinr 
lord  the  king  and  his  government,  and  dis- 
affection and  disloyalty  to  the  person  and  go- 
vernment of  our  said  lord  the  king,  andto 
raise  very  dangerous  seditions  and  tumults 
within  this  kingdom  of  Ireland,  and  to  draw 
the  government  of  this  kingdom  into  great 
scandal,  infamy,  and  disgrace,  and  to  incite 
the  subjeets  of  our  said  lord  the  ktn^  to  at- 
tempt, by  force  and  violence,  and  with  arms, 
to  make  alterations  in  the  government,  state, 
and  constitution  of  this  kingdom,  and  to  in- 
cite his  majesty's  said  subjects  to  tumult  and 
aoarchy,  and  to  overturn  the  established  con- 
stitution of  this  kingdom,  and  to  overawe  and 
intimidate  the  legislature  of  this  kingdom  b^ 
an  armed  force  ;**  did  "  maliciously  and  sedi- 
tiously'^  publish  the  paper  in  question. 

Gentlemen,  without  any  observation  of 
mine,  you  must  see  that  this  information 
contains  a  direct  charge  upon  Mr.  Rowan ; 
namely,  that  be  did,  with  the  intents  set  forth 
in  the  information,  publish  this  paper;  so 
that  here  you  have  in  fact  two  or  three  ques- 
tions for  your  decision :  first,  the  matter  of 
fact  of  the  publication;  namely,  did  Mr. 
Rowan  publish  that  paper?  If  Mr.  Rowan 
did  not  in  fact  publish  that  paper,  you  have 
no  longer  any  question  on  which  to  employ 
your  minds :  if  you  think  that  he  was  in  faet 
the  pubhsher,  then  and  not  till  then  arises  the 
great  and  important  subject  to  which  your 
judgments  must  be  directed.  And  that  comes 
shortly  and  simply  to  this:  is  the  paper  a 
libel  ?  and  did  he  publish  it  with  the  intent 
charged  in  the  information?  For  whatever 
you  may  think  of  the  abstract  question,  whe- 
ther the  paper  be  libellous  or  not,  and  ef 
which  paper  it  has  not  even  been  insinuated 
that  he  is  the  author,  there  can  be  no  ground 
for]  a  verdict  against  him,  unless  you  ailso  are 
persuaded  that  what  he  did  was  done  with  a 
criminal  design. 

f  See  p.  «92.of  this  Volume. 
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I  wish,  gentleineo,  to  simplify  and  not  to  I 

perplex ;  1  therefore  say  agaiB,  if  these  three  •. 
circumstances  conspire,  thafc  he  pubUshed  it ! 
— ^Ihat  it  was  a  libel, — and  that  it  was  pub^ 
lished  with  the  purposes  alleged  in  the  infor- 
mation, you  ought  unquestionably  to  find  him 
guilty :  if  on  tt^  other  hand,  you  do  not  find 
that  all  these  circumstances  concurred; — if 
vou  cannot  upon  your  oaths  say  that  he  pub- 
lished it; — if  it  be  not  in  your  opinion  a  libel ; 
— and  if  he  did  not  publish  it  with  the  inten- 
tion alleged  :  I  say,  upon  the  failure  of  any 
one  of  these  points,  my  client  is  entitled,  in 
justice,  and  upon  your  oaths,  to  a  verdict  of 
acouittal. 

Gentlemen,  Mr.  Attorney-general  has 
thought  proper  to  direct  your  attention  to  the 
state  and  circumstances  of  public  affairs  at 
the  time  of  this  transaction;  let  me  also  make 
a  few  retrospective  observations  on  a  period, 
at  which  he  has  but  slightly  clanced:  I 
speak  of  the  events  which  took  place  before 
the  close  of  the  American  war. 
.  Yeu  know,  gentlemen,  that  France  had 
espoused  the  cause  of  America,  and  we  be- 
came thereby  engaged  in  a  war  with  that 
nation. 

<<  Heu  nesciamens  hominum  futuri!" 

Little  did  that  ill-fated  monarch  know  that 
be  was  forming  the  first  causes  of  those  dis- 
astrous events,  that  were  to  end  in  the  sub- 
version of  his  throne,  in  the  slaughter  of  his 
family,  and  the  delugins  of  his  country  with 
the  blood  of  bis  people.  You  cannot  but 
remember  that,  at  a  time  when  we  had 
scarcely  a  regular  soldier  for  our  defence; 
when  the  old  and  yoimg  were  alarmed  and 
terrified  with  apprehensions  of  descent  upon 
our  coasts ;  that  providence  seemed  to  have 
worked  a  sort  of  miracle  in  our  favour.  You 
saw  a  band  of  armed  men  come  forth  at  the 
great  call  of  nature,  of  honour,  and  their 
country.  You  saw  men  of  the  greatest 
wealth  and  rank ;  you  saw  every  class  of  the 
community  give  up  its  members^  and  send 
them  armed  mto  the  field,  to  protect  the  public 
and  private  tranquillity  of  Ireland.  It  is  im- 
possible for  any  man  to  turn  back  to  that 
period,  without  reviving  those  sentiments  of 
tenderness  and  gratitude  which  Uien  beat  in 
the  public  bosom ; — to  recollect  amidst  what 
applause,  what  tears*  what  prayers,  what  bene- 
dictions, they  walked  forth  amongst  specta- 
tors, agitated  b^r  the  mingled  sensations  of 
terror  and  of  reliance,  of  danger  and  of  pro- 
tection, imploring  the  blessings  of  heaven 
upon  their  heads,  and  its  conquest  upon  their 
swords.  That  illustrious,  and  adored,  and 
abuHd  bod]^  of  men  stood  forward  and  as- 
sumed the  title,  which,  I  trust,  the  ingratitude 
of  their  country  will  never  blot  from  its  his- 
tory, *'  TQB  Volunteers  op  laELAVo.'' 

Give  me  leave  now,  with  great  respect,  to 
put  this  question  to  you :  do  you  think  the 
assembling  of  that  glorious  band  of  patriots 
was  an  insurrection?  do  you  think  the  invi- 
tationto  that  assemblioj^  would. have  been 


sedition?   they  came  under  no  comisisaioD 
but  the  call  of  their  country;  unavthcmd 
and  unsanctioned,   except  by  public  ^ner- 
gency  and  public  danger.    I  ask  was  thai 
meeting  insurrection  or  not?  I  put  another 
question :   il  any  man  then  had  publislied  a 
call  on  that  body,  and  stated  that  war  was 
declared  against  the  state ;   that  the  regubi 
troops  were  withdrawn ;  that  our  coasts  was 
hovered  round  by  the  ships  of  theenesBv; 
that  the  moment  was  approachiney  when  tbs 
unprotected  feebleness  of  age  ana  sei,  whea 
the  sanctity  of  habitation  woukl  be  disre* 
garded  and  profaned  by  the  brutal  feiedty  «f 
a  rude  invaner;  if  any  man  had  then  said  to 
them,  *'  Leave  your  industry  for  a  while,  thst 
you  may  return  to  it  acain,  and  come  fiDdh 
m  arms  for  the  public  defence/'    I  put  dio 
question  boldly  to  you— It  is  not  the  case  of 
tnc  volunteers  of  that  day;  it  is  the  esse  of 
my  client  at  this  hour,  which  I  put  to  you— 
Would  that  call  have  been  then  pronoancsd 
in  a  court  of  justice,  or  by  a  jury  on  thdr 
oaths,  a  criminal  and  seditious  invitatisats 
insurrection?  If  it  would  uot  have  been  so 
then,  upon  what  principle  can  it  be  so  now? 
What  is  the  force  and  perfection  of  the  law? 
It  is  the  permanency  ot  the  law ;  it  is,  that 
whenever  the  fact  is  the  satxie,  the  law  u  also 
the  same  ;  it  is,  that  the  law  remains  a  writ- 
ten,  monumentedy  and  recorded  letter,  tt 
pronounce  the  same  decision,  upon  the  sams 
tacts  whenever  they  shall  arise.    I  wttl  not 
affect  to  conceal  it ;  you  know  there  has  bees 
artfiil,  ungrateful*  and  blasphemous  ckunoor 
raised   against  these   illustrious  charactcfs^ 
the    saviours  of  the  kingdom    of  Irdand^ 
Having  mentioned  this,  let  me  read  a  few 
words  of  the  paper  alleged  to  be  cfimiini 
'^  You  first  took  up  arms  to  protect  your 
country  firom  foreign  enemies,  and  from  do- 
mestic disturbance.    For  the  same  punosca 
it  now  becomes  necessary  that  you  shouU  iS' 
sume  them." 

I  should  be  the  last  man  in  the  worU  (» 
impute  any  want  of  candour  to  the  eight  ho* 
nourable  eentleman,  who  has  stated  the  case 
on  behalrof  the  prosecution :  but  he  has  cer- 
tainly fallen  into  a  mistake,  which*  if  not  a- 
plained,  might  be  highly  iniuckHis  to  m$ 
client.  He  supposed  that  this  publiratioii 
was  not  addressed  to  those  ancient  vokmlcsfs^ 
but  to  new  combinations  of  tttam^  fbraiod 
upon  new  principles,  and  actuated-by  diisnot 
motives.  You  have  the  words  to  which  thil 
construction  is  imputed  upon  the  recoid;  tkt 
meaning  of  his  mind  can  be  coUecled  oo^ 
firom  those  words  which  he  has  made  use  oi 
to  convey  it  The  guilt  imputable  to  hiia 
can  only  be  inferred  from  the  meanic^  0* 
scribable  to  those  words.  Let  bis  meswas 
then  be  fairly  collected  by  resorting  to  thcQ« 
Is  there  a  foundation  to  suppose  that  this  ad* 
dresd  was  directed  to  any  such  bo^y  of  skd- 
as  has  beftn  called  a  banditti,  (with  whsljiV' 
tiee  it  is  unnecessaiy  to  ioquin^  ttfjMt^ 
itlsaoUvolttiitflQcs? 
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.  As  to  the  sneer  at  the  words  '^  citizen  sol- 
cliers,"  I  should  feel  that  I  was  treating  a  very 
respected  friend  with  an  insidious  and  un- 
inerited  unkindness,  if  I  affected  to  expose  it 
by  any.  gravity  of  refutation.  I  may,  how- 
ever,  be  permitted  to  observe,  that  they  who 
are  supposed  to  have  disgraced  this  expres- 
sion by  adopting  it,  have  taken  it  from  the 
idea  of  the  British  constitution,  ^'  that  no  man 
in  becoming  a  soldier  ceases  to  be  a  citizen/' 
Would  to  God,  all  enemies  as  they  are,  that 
that  unfortunate  people  had  borrowed  more 
from  that  sacied  source  ot  liberty  and  virtue ; 
and  would  to  God,  for  the  sake  of  humanity, 
that  they  had  preserved  even  the  little  they 
did  borrow  I  If  ever  there  could  be  an  objec- 
tion to  that  appellation,  it  must  have  been 
strongest  when  it  was  first  assumed.**  To  that 
period  the  writer  manifestly  alludes;  he 
addresses  ^  those  who  first  took  up  arms  :*' 
**  You  first  took  up  arms  to  protect  your  coun- 
tr}'  from  foreign  enemies  and  from  domestic 
disturbance.  For  the  same  purposes  it  now 
becomes  necessary  that  you  should  resume 
them/'  Is  this  applicable  to  those  who  had 
never  taken  up  arras  before?  *'  A  proclama- 
tion,'' says  this  paper,  <'  has  been  issued  in 
England  for  embodying  the  militia,  and  a  pro- 
clamation has  been  issued  by  the  lord  lieu* 
tenant  and  council  of  Ireland,  for  repressing 
all  seditious  associations.  In  consequence  of 
both  these  proclamations,  it  is  reasonable  to 
apprehend  danger  from  abroad,  and  danger 
at  nome."  God  help  us,  from  the  situation 
of  Europe  at  that  time ;  we  were  threatened 
with  too  probable  danger  from  abroad,  and  I 
am  afraid  it  was  not  without  foundation  we 
were  told  of  our  having  something  to  dread 
at  home. 

I  find  much  abuse  has  been  lavished  on 
the  disrespect  with  which  the  proclamation  is 
treated,  in  that  part  of  the  paper  alleged  to 
l>e  a  libel.    To  tnat  my  answer  for  my  client  \ 
is  short:  I  do  conceive  it  competent  to  a  Bri-  | 
tish  subject,  if  he  thinks  that  a  proclamation 
has  issued  for  the  purpose  of  raising  false  ter-  : 
Tors, — I  hold  it  to  be  not  only  the  privilege, 
but  the  duty  of  a  citizen,  to  set  his  country- 
men right,  with   respect  to  such  misrepre-  i 
sented  danger;  and  until  a  proclamation  in  ' 
this  country  shall  have  the  force  of  law,  the 
reason  and  grounds  of  it  are  surely  at  least 
auestionable  by  the  people.    Nay,  I  will  go 
further, — if  an  actual  law  had  passed,  receiving 
the  sanction  of  the  three  estates,  if  it  be  ex- 
ceptionable in  any  matter,  it  is  warrantable 
to  any  man  in  the  community  to  state,  in  a 
becoming  manner,  his  ideas  upon  it.    And  I 
should  TO  at  a  loss  to  kno%  if  the  positive 
laws  of  Great  Britain  are  thus  questionable, 
upon  what  grounds  the  proclamation  of  an 

*  In  the  resolutions  and  addresses  of  the 
old  volunteers,  at  and  prior  to  178:5,  the  terms 
•*  citizen  soldiers,"  and  "  citizen  soldiery," 
'were  no  uncommon  appellatbns.  E<Utor  of 
Curran'i  speeches, 
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Irish  government  should  not  be  open  to  the 
anira^version  of  Irish  subjects. 

*'  Whatever  be  the  motive,  or  from  what^ 
ever   quarter    it   arises,"    says   this    paper,. 
^*  alarm  has  arisen."    Gentlemen^  do  you  not 
know  that  to  be  fact?   It  has  been  stated  by 
the  attorney-general,  and  most  truly,  that  the' 
most  gloomy  apprehensions  were  entertained 
by  the  whole  country.    "  You  volunteers  of 
Ireland  are  therefore  summoned  to  arms  at 
the  instance  of  government,  as  well  as  by  the 
responsibility  attached  to  your  character,  and 
the  permanent  obligations  of  your  institu- 
tion."   I  am  free  to  confess,  if  any  man,  as-' 
sumiug  the  liberty  of  a  British  subject  to 
question  public  topics,    should,   under  the 
mask  of  that  privilege,  publish  a  proclama-* 
tion   inviting  the    proBijgate  and  seditious^ 
those  in  want,  and  those  in  despair,  to  rise  u[^ 
in  arms  to  overawe  the  legislature,  to  rob  u» 
of  whatever  portion  of  the  blessing  of  a  freo 
sovcrnment  we  possess ;   I  know  of  no  of-* 
rence  involving  greater  enormity.    But  tl\aty 
gentlemen,  is  the  question  you  are  to  try. 
if  iny  client  acted  with  an  honest  mind  and 
fair  intention,  and  having,  as  he  believed,  th» 
authority  of  government  to  support  him  iii 
the  idea  that  danger  was  to  be  apprehended^ 
did  apply  to  that  "body  of  so  known  and  so 
revered  a  character,  calling  upon  them  b^ 
fheir  former  honour,  the  principles  of  their 
glorious  institution,  and  the  ^eat  stake  tliey 
possessed  in  their  country ; — if  he  interposedy 
not  upon  a  fictitious  pretext,  but  a  real  belief 
of  actual  and  imminent  danger,  and  that  their 
arming  Ht  that  critical  moment  was  necessary 
to  the  safety  of  their  country ;  his  intention 
was   not  only  innocent,  but  highly  merito^ 
rious.    It  is  a  question,   gentlemen,   upon 
which  you  only  can  decide ;    it  is  for  you  to 
say,  whether  it  was  criminal  in  the  de^endant 
to  be  misled,  and  whether  he  is  to  fall  a  sa-i 
crifice  to  the  prosecution  of  that  government 
by  which  he  was  so  deceived.    1  say  acain^ 
gentlemen,  you  can  look  only  to  his  words  a» 
the  interpreters  of  his  meaning;  and  to  the 
state  anci  circumstances  of  his  country,  as  he 
was  made  to  believe  them,  as  the  clue  to  hia 
intention.     The  case    then,    gentlemen,    is 
shortly  and  simply  this :   a  man  of  the  first 
family,  and  fortune,  and  character,  and  pro« 
pcrty  among  you,  reads  a  proclamation,  stat- 
ing the  country  to  be  in  danger  from  abroad 
and  at  home ;  and  thus  alarmed — thus  upon 
the  authority  of  the  prosecutor  alarmed,  ap- 
plies to  that  august  body,  i)efore  who.se  awful 
presence  sedition  must  vanish,  and  insurrec- 
tion disappear.     You  must  surrender, — I  he- 
sitate not  to  say  it, — your  oaths  to  unfounded 
assertion,  if  you  can  submit  to  say,  that  suca 
an  act,  of  such  a  man,    so   warrauted,  is  ^ 
wicked  and  seditious  libel.    If  he  was  a  dupe,, 
let  me  ask  you,  wl\o  was  the  impostor?   I 
blush  and  shrink  with  shame  and  detestation 
from  that  meanness  of  dupery   and  servile 
complaisance,  which  could  make  that  dupe  a 
victim  to  the  accusation  of  that  impostor. 
3  Z 
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You  perceive,  gentlemen,  that  I  am  eoine 
into  the  merits  of  this  publication,  be&re  I 
apply  myself  to  the  question  which  is  first  in 
oraer  of  time,  namely,  whether  the  publica- 
tion in  point  of  fact,  is  to  be  ascribed  to  Mr. 
Kowan  or  not.  I  have  been  unintentionally 
led  into  this  violation  of  order.  I  should  ef- 
fect no  purpose  of  either  breviw  or  clearness, 
by  returning  to  the  more  methodical  coivse 
•r  observation.  I  have  been  naturally  drawn 
from  it  by  the  superior  importance  of  the 
topic  I  am  upon,  namoly,  the  merit  of  the 
publication  in  question. 

This  publication,  if  ascribed  at  all  to  Mr. 
Rowan,  contains  four  distinct  subjects:  the 
ibst,  the  invitation  to  the  volunteers  to  arm ; 
vpott  that  I  have  already  observed :  but  those 
loat  remain  are  surely  of  much  importance, 
and  no  doubt  are  prosecuted  as  equally  cri- 
minal. The  paper  next  states  the  necessity 
of  a  reform  m  parliament:  it  states  thirdly, 
4ie  necessity  of  an  emancipation  of  the  catho- 
lic inhabitants  of  Ireland ;  and  as  necessary 
to  Itie  achievement  of  all  these  objects,  does, 
fourthly,  state  the  necessity  of  a  general  dele- 
gated convention  of  the  people. 

It  has  been  alleged  that  Mr.  Rowan  in« 
tended  by  this  publication  to  excite  the  sub- 
jects of  this  country  to  effect  an  alteration  in 
Hie  form  of  your  constitution.  And  here, 
tentlemen,  perhaps,  you  may  not  be  unwil- 
ling to  follow  a  mtle  farther  than  Mr.  At- 
lomey-general  has  done  the  idea  of  a  late 
prosecution  in  Great  Britain  upon  the  subject 
ofa  public  libel.    It  is  with  peculiar  fondness 


ment  with  '  pious  awe  and  trembliQ|  solici- 

*  tude.'    What  better  doctrine  could  the  pope 
or  the  tyrants  of  Europe  desire?  We  think, 
therefore,  that  the  cause  of  truth  and  justice 
can  never  be  hurt  by  temperate  and  honest 
discussions;   and  that  cause  which  will  not 
bear  such  a  scrutiny,  roust  be  systeiDaticallr 
or   practically  bad.    We   are  sensible  that 
those  who  are  not  friends  to  the  general  good 
have  attempted  to  inflame  the  public  mind 
with  the  cry  of  **  danger,**  whenever  nacn  have 
associated  for  discussmg  the  principles  of  go- 
vernment ;  and  we  have  little  doubt  but  swh 
conduct  will  be  pursued  in  this  pbce;  iie 
would  therefore  caution  every  honest  msn, 
who  has  really  the  welfare-  of  the  nation  it 
heart,  to  avoid  being  led  away  by  the  prosti- 
tuted clamours  of  those  who  hve  on  the 
sources  of  corruption.    We  pity  the  fears  of 
the  timorous,   and   we  are   totally  nncon- 
cemed   respecting  the  false  alarms  of  the 
venal.— 

— r— "  We  view  with  concern  the  freqwnqf 
of  wars. — ^We  are  persnaded  that  the  interests 
of  the  poor  can  never  be  promoted  by  arcn- 
sion  of^territory,  when  bought  at  the  expense 
of  their  labour  and  blood ;  and  we  must  saj, 
in  the  language  ofa  celebrated  author,— 'We, 

*  who  are  only  the  people,  but  who  pay  fcr 
'  wars  with  our  substance  and  our  blood,  will 
'  not  cease  to  tell  kings/  or  governments, 
'  that  to  them  alone  wars  ave  profitable;  that 

*  the  true  and  just  conquests  are  those  wtiA 

*  each  makes  at  home,  by  comforting  the  pe^ 
'  santry,  by  promoting  agriculture  and  mano- 


I  look  to  that  country  for  solid  principles  j  *  factories,'by  multiplying  men  and  the  other 
ef  constitutional   liberty  and  judicial  exam-  |  *  productions  of  nature ;  that  then  it  is  that 

51e.  You  have  been  pressed  in  no  small  {' kings  may  call  themselves  the  image  of  God, 
eeree  with  the  manner  in  which  this  i  *  whose  will  is  perpetually  directed  to  the  at- 
publication  marks  the  different  orders  of  our  *  ation  of  new  bcinw.  If  they  continue  to 
constitution,  and  comments  upon  them.  *  make  us  fight  and  Trill  one  another  in  uni- 
Let  me  show  you  what  boldness  of  ani-  *  form,  we  will  continue  to  write  and  sp«t 
madversion  on  such  topics  is  thought  justi- 
£able  in  the  British  nation,  and  by  a  British 
jury.  I  have  in  my  hand  the  report  of  the 
trial  of  the  printers  of  the  Morning  Chroni- 
cle, for  a  supposed  libel  against  the  state,  and 
of  their  acquittal :  let  me  read  to  you  some 
paswges  from  that  publication,  which  a  jury 
•f  Englishmen  were  in  vain  called  upon  to 
brand  with  the  name  of  libel. 

"  Claiming  it  as  our  indefeasible  ris;ht  to 
associate  together,  in  a  peaceable  and  friendly 
nanner,  for  the  communication  of  thuughts, 
the  formation  of  opinions,  and  to  promote 
■flie  general  happiness,  we  think  it  unneces- 
sary to  offer  any  anology  for  inviting  you  to 
join  us  in  this  manl^  and  benevolent  pursuit; 
the  necessity  of  the  inhabitants  of  every  com- 
iciunity  endeavouring  to  proaire  a  true  know- 
ledge of  then-  rights,  their  duties,  and  their 
interests,  will  not  be  denied,  except  by  those 
j»ho  are  the  slaves  of  prejudice,  or  interested 
in  the  continuation  of  abuses.  As  men  who 
wish  to  aspire  to  the  title  of  freemen,  we  to- 


tally deny  the  wisdom  and  the  humanity  of-  letted,  to  see  that  it  is  not  improper(y  *»' 


the  advice,  to  approach  the  defects  of  govem- 


until  nations  shall  be  cured  of  this  foUj/ 
— We  are  certain  our  present  heavy  burthens 
are  owing,  in  a  great  measure,  to  cruel  and 
impolitic  wars,  and  therefore  wewill  do  all  on 
our  part,  as  peaceable  citizens  who  have  the 
gooa  of  the  community  at  heart,  to  enlighten 
each  other,  and  protest  against  them. 

"  The  present  state  of  the  representation  of 
the  people  calls  for  the  particular  atteitionof 
every  man  who  has  humanity  sufficient  to  fed 
for  the  honour  and  happiness  of  hiscountiy: 
to  the  defects  and  corruptions  of  whkh  we  are 
inclined  to  attribute  unnecessary  wars,  ht, 
&c.  We  think  it  a  deplorable  case  whon  the 
poor  must  support  a  corruption  which  is  cal- 
culated to  oppress  them :  when  the  ^'^"'J 
must  give  his  money  to  afford  the  means  « 
preventing  him  having  a  voice  in  its  dispo»i; 
when  the  lower  classes  may  say,— Wc  gw 
you  our  money,  for  which  wc  have  toiled  sfw 
sweat,  and  which  would  save  our  fenih* 


from  cold  and  hunger ;  but  we  think  it  wxt 
hard  that  there  is  nobody  whom  wc  have*; 


wickedly  spent ;  wc  iave  notie  to  watch  o^cr 
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our  interests;  the  rich  only  are  represent- 
ed/'— 

— ^  An  equal  and  uncoorupt  representation 
would,  we  are  persuaded,  save  us  from  heavy 
expenses,  and  deliirer  us  from  many  op|H:es- 
aions ;  we  will  therefore  do  our  duty  to  pro- 
cure this  reform,  which  appears  to  us  of  the 
utmost  importance. 

<'  In  short,  we  see,  with  the  most  lively 
concern,  an  army  of  placemen,  pensioners, 
&C.  fighting;  in  the  cause  of  corruption  and 
prejudice,  wad  spieading  the  contagion  far  and 
wide.— 

— **  We  see  with  equal  sensibility  the  pre- 
sent outcry  against  rdbrms,  and  a  |>roclama'- 
tion  tending  to  cramp  the  liberty  of  the  press, 
«nd  discredit  the  true  friends  of  the  people,  re^ 
ceiving  the  bupport  of  numbers  of  our  coun- 
4f;}'men. — 

**  We  see  burthens  multiplied — the  lower 
classes  sinking  into  poverty,  disgrace,  and  ex- 
cesses, and  the  means  of  these  shocking 
abuses  increased  for  the  purposes  of  rcve- 

— '^  We  ask  ourselve^^-Are  we  in  Eneland  ? 
— Have  our  forefathers  fought,  and  bled,  and 
4ioDquered  for  liberty  ?  And  did  they  not  think 
that  the  fruits  of  their  patriotism  would  be 
more  abundant  in  peace,  plenty,  and  happi* 
Bess? — 

•— '*  Is  the  condition  6f  the  poor  never  to  be 
improved  ?  Great  Britain  must  have  arrived 
at  the  highest  deoree  of  national  happiness 
and  prosperity,  and  our  situation  must  be  too 
good  to  be  mended,  or  the  present  outcry 
agunst  reforms  and  improvements  is  inhuman 
and  criminal.  But  we  hope  our  condition  will 
be  speedily  improved,  and  to  obtain  so  desi- 
rable a  good  is  the  object  of  our  present  asso- 
ciation :  an  union  founded  on  principles  of  be- 
nevolence and  humanity ;  disclaiming  all  con- 
nexion with  riots  and  disorder,  but  firm  in  our 
purpose,  and  warm  in  our  afiections  for  li- 
berty. 

**  Lastly — ^We  invite  the  friends  of  freedom 
throughout  Great  Britain  to  form  similar  so- 
cieties, and  to  act  with  unanimity  and  firm- 
ness, till  the  people  be  too  wise  to  be  imposed 
iip<iB,  and  their  influence  in  the  government 
be  commensurate  with  their  dignity  and  im- 
portance;—  Then  shall  we  be  free  and 
happy."  ♦ 

Such,  gentlemen,  is  the  languaue  which  a 
subject  ot  Great  Britain  thinks  himself  war- 
ranted to  hald,  and  upon  such  language  has 
the  corroborating  sanction  of  a  British  jury 
been  stamp^  by  a  verdict  of  acquittal.  Such 
was  the  honest  and  manly  iireedom  of  publi- 
cation, in  a  country  too  where  the  complaint 
of  abuses  has  not  half  the  foundation  it  has 
iiere.  I  said  I  loved  to  look  to  England  for 
principles  of  judicial  example;  I  cannot  but 
say  to  you  that  it  depends  on  your  spirit, 
whether  I  shall  look  to  it  hereader  with  sym- 

.    *  3ee  the  case  of  Xambert  and  others, 


pathy  or  with  shame.  Be  pleased,  now,  gen- 
tlemen, to  consider  whether  the  statement  of 
the  imperfection  in  your  representation  has 
been  made  with  a  desire  of  miiaming  an  at-* 
tack  upon  the  public  tranquillity,  or  with  an 
honest  pivpose  of  procuring  a  remedy  for  ail 
actually  existing  grievance. 

It  is  impossible  not  to  revert  to  the  situa^ 
tion  of  the  times ;  and  let  me  remind  youy 
that  whatever  observations  of  this  kind  I  am 
compelled  thus  to  make  in  a  court  of  justice, 
the  uttering  of  them  in  this  place  is  not  im> 
putable  to  my  client,  but  to  the  necessity  of 
defence  imposed  upon  him  by  this  extraordi- 
nary prosecution. 

Gentlemen,  the  representation  of  our  peo- 
ple is  the  vital  principle  of  their  political  ex- 
I  istence;  without  it  they  are  dead,  or  they  live 
only  to  servitude ;  without  it  there  are  two 
estates  acting  upon  and  against  the  third,  in- 
stead of  acting  m  co-operation  with  it ;  with- 
out it,  if  the  people  are  oppressed  bv  their 
judges,  where  is  the  tribunal  to  which  their 
judges  can  be  amenable?  without  it  if 
they  are  trampled  upon  and  plundered  br 
a  minister,  where  is  the  tribunal  to  which 
the  offender  shall  be  amenable  ?  without  i^ 
where  is  the  ear  to  hear,  or  the  heart  to  feel^ 
or  the  hand  to  redress  their  sufferings^ 
Shall  they  be  found,  let  me  ask  you,  in  the 
accursed  bands  of  imps  and  minions  tnat  basic 
in  their  disgrace,  and  fatten  upon  their  ^poils^ 
and  flourish  upon  their  ruin  ?  But  let  me  not 
put  this  to  you  as  a  merely  speculative  ques^ 
tion.  It  is  a  plain  question  of  fact :  rely  up« 
on  it,  physical  man  is  every  where  the  same  • 
it  is  only  the  various  operation  of  moral 
causes  that  gives  variety  to  the  social  or  in^ 
dividual  character  and  condition.  HoW 
otherwise  happens  it,  that  modem  slavery 
looks  quietly  at  the  despot,  on  the  very  spot 
where  Leonidas  expired?  The  answer  is, 
Sparta  has  not  changed  her  climate,  but  she 
has  lost  that  government,  which  her  liberty 
could  not  survive. 

I  call  you,  therefore,  to  the  plain  question 
of  fact.  This  paper  recommends  a  reform  in 
parliament  *.  I  put  that  question  to  your  con- 
sciences ;  do  you  think  it  needs  that  reform  f 
I  put  it  boldly  and  fairly  to  you,  do  you  think 
the  people  of  Ireland  are  represented  as  they 
ought  to  be  ?  Do  you  hesitate  for  an  answer^ 
If  you  do,  let  me  remind  you,  that  until  the 
last  year  three  millions  of  your  countrymen 
have  by  the  express  letter  of  the  law  been 
excluded  from  the  reality  of  actual,  and  even 
from  the  phantom  of  virtual  represent?.tion. 
Shall  we  then  be  told  that  this  is  onl^  the 
affirmation  of  a  wicked  and  seditious  incen- 
diary? If  you  do  not  feel  the  mockery  of 
such  a  charge,  look  at  your  country — in  what 
state  do  you  find  it  ?  Is  it  in  a  state  of  tran- 
quillity and  general  satisfaction  ?  These  are 
traces  by  which  good  are  ever  to  be  distin- 
guished from  bad  governments,  without  any 
very  minute  inquiry  or  speculative  refinement. 
—Do  you  feel  that  a  veneration  for  the  law, 
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4  pious  end  humbie  attachment  to  the  con- 
fttitutioD,  form  the  political  morality  of  your 
people?  Do  you  find  that  comfort  and  com- 
petency among  your  people,  which  are  always 
%Q  be  found  where  a  governmeiDt  is  mild  and 
moderate, — where  taxes  are  imposed  by  a 
body  who  have  an  interest  in  treating  the 
poorerorders  with  compassion,  and  prevent- 
ing the  weight  of  taxation  from  pressing  sore 
upon  them  F 

Gentlemen,  I  mean  not  to  impeach  the 
stateofyour  representation,  I  am  not  saying 
that  it  is  defective,  or  that  it  ought  to  be  al- 
tered or  amended :  nor  is  this  a  place  for  me 
to  say,  whether  I  think  that  three  millions  oi' 
the  inhabitants  of  a  country,  whose  whole 
number  is  but  four,  ou^ht  to  be  admitted  to 
*ny  efficient  situation  in  the  state.  Tt  may 
be  said,  and  truly,  that  these  are  not  ques- ' 
tions  for  either  of  us  directly  to  decide  ;  but 
you  cannot  refuse  them  some  passing  consi- 
deration at  least,  when  you  remember  that 
on  this  subject  the  real  -question  for  your  de- 
cision is,  whether  the  allegation  of  a  defect  in 
your  constitution  is  so  utterly  unfounded  and 
#alse,  that  you  can  ascribe  it  only  to  the  nia^ 
Jice  and  perverseness  of  a  wicked  mind,  and 
pot  to  the  innocent  mistake  of  an  ordinary 
understanding :  whether  it  may  not  be  mis- 
^ke ;  whether  it  can  be  only  sedition. 

And  here,  gentlemen,  I  own  I  cannot  but 
re^et,  that  one  of  our  countrymen  should  be 
fcnminally  pursued  for  asserting  the  necessity 
of  a  reform,  at  the  very  moment,  when  that 
Decessity  seems  admitted  by  the  parliament 
itself;  that  this  unhappy  reform  shall  at  the 
came  moment  be  a  subject  of  legislative  dis- 
cussion, and  criminal  prosecution.  Far  am  I 
/rom  imputing  any  sinister  design  to  the  vir- 
tue or  wisdom  .of our  government;  but  who 
can  avoid  feeling  the  deplorable  impression 
that  must  be  made  on  the  public  mind,  when 
the  dema,nd  for  that  reform  is  answered  by  a 
crimiQal  information  ? 

I  am  the  more  forcibly  impressed  by  this 
X^onsideration,  when  I  consider,  that  when 
this  infonnatioKi  was  first  put  on  the  file, 
thesubjectwastranaently  mentioned  in  the 
House  of  Commons.  Some  circumstances 
retarded  the  progress  of  the  inquiry  there, 
«nd  the  progress  of  tlie  information  was 
equally  retarded  here.  On  the  first  day  of 
4his  session,  you  all  know,  that  subject  was 
iBgain  brouehl  forward  in  the  House  of  Com- 
mons ;  and,  as  if  they  had  slept  together,  this 
j>ro6eGution  was  also  revived  m  the  court  of 
King's-bench, — and  that  before  a  jury,  taken 
irom  a  parmel  partly  composed  of  those  very 
members  of  parliament,  who  in  tlie  House  of 
Commons,  must  debate  upon  this  subject  as  a 
measure  of  public  advantage,  which  they  are 
here  called  upon  to  consider  as  a  public 
iCrime.  ♦ 

•  Among  the  names  on  the  pannel  wore 
jight  hon.  J.  Cuftc,  M.  P. — Right  hon.  D. 
^touche,  M.  P.-^Sir  W.  G.  Newcomen/bart. 


-  This  paper,  gentlemen^  insists  upon  the  nr 
cessity  of  emancipating  the  Catholics  of  Tre*' 
land,  and  that  is  chtfged  as  part  of  the  libd. 
If  they  had  waited  another  year,  if  they  had 
kept  this  prosecution  impending  for  another 
year,  how  much  would  remain  for  a  juiy  to 
decide  upon,  I  should  be  at  a  loss  to  discover. 
It  seems  as  if  the  progress  of  public  inibmn- 
tion  was  eating  away  the  ground  of  the  pro- 
secution.   Since  the  eoramencement  of  the 
prosecution,  this  part  of  the  libel  hasimluckily 
received  the  sanction  of  the  legislature.  la 
that  interval  our  Catholic  brethren  have  ob- 
tained that  admission,  which  it  seems  it  was  a 
libel  to  propose ;  in  what  way  to  account  for 
this,  I  am  really  at  a  loss.     Have  any  altfnw 
been  occasioned  by  the  emancipation  of  our 
Catholic  brethren?    has  the  bigoted  malig- 
nity of  any  individuals  been  crushed;  or  hts 
the  stability  of  the  government,  or  that  of  the 
country  been  weakened ;  or  is  one  million  of 
subjects  stronger  than  four  millions?     Do 
you  tii'mk  that  the   benefit  they  receiTcd 
should  be  poisoned  by  the  sting  of  vengeance? 
If  you  think  so,  you  must  say  to  them, "  ym 
have  demanded  emancipation  and  you  UTe 
got  it ;  but  we  abhor  your  persons,  we  are  out- 
raged at  your  success  and  we  will  stigmatite 
by  a  criminal  prosecution  the  adviser  of  that 
relief  which  you  have  obtained  from  th§  voice 
of  your  country."    I  ask  you,  do  you  think, 
as  honest  men,  anxious  for  the  public  trsD- 
quillity,  conscious  that  there  are  wounds  not 
yet  completely  cicatrized,  that  you  ought  to 
speak  this  langu^e  at  this  time,  to  men  who 
are  tx>o  much  aisposed  to  think  that  in  this 
very   emancipation  they  have   been  saved 
from  their  own  parliament  by  the  humanitj 
of  their  sovereign  ?    Or  do  you  wish  to  pre- 
pare them  for  the  revocation  of  these  impro- 
vident concessions  ?    Do  you  think  it  wise  or 
humane  at  this  moment  to  insult  them,  by 
stickiuz  up  in  a  pillory  the  man  who  dued 
to  stand  forth  as  their  advocate  ?    I  put  it  to 
your  oaths,— do  you  think,  that  a  blessing  of 
that  kind,  that  a  victory  obtained  by  justice 
over  bigotry  and  oppression,  should  have  a 
stigma  cast  upon  it  by  an  ignominious  sen* 
tence  upon  men  bold  and  honest  enough  to 
propose  that  measure? — to  propose  the  re- 
deeming of  religion  from  the  abuses  of  the 
church,  the  reclaiming  of  three  raillioDs  of 
men  from  bondage,  and  giving  liberty  to  all 
who  had  a  right  to  demand  it, — giving,  I  sty, 
in  the  so  much  censured  words  o^bis  paper, 
giving  **  t;niv£rsal  emancipation!"  I  speak 
jn  the  spirit  of  the  British  law,  which  makes 
liberty  commensurate  with  and  inseparable 
from  British  soil, — ^which  proclaims  even  to 
the  stranger  and  sojourner,  the  moment  he 
sets  his  foot  upon  British  earth,  that  the 
ground  on  which  he  treads  is  holy,  and  coiw 
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secrated  by  the  genius  of  vNtvERSAL  emanci- 
PATiov.  No  matter  in  what  language  his  doom 
may  have  been  pronounced; — no  matter  what 
complexion  incompatible  with  freedom,  an 
Indian  or  an  African  sun  may  have  burnt 
upon  him; — ^no  matter  in  what  disastrous 
battle  his  liberty  may  have  been  cloven 
down ; — no  matter  with  what  solemnities  he 
may  have  been  devoted  upon  the  altar  of  slar 
Ymy ;  the  first  moment  he  touches  the  sacred 
soil  of  Britain,  the  altar  and  the  god  sink  to- 
gether in  the  dust  -.  his  soul  walks  abroad  in 
her  own  majesty;  his  body  swells  beyond 
tbe  measure  of  his  chains  that  burst  from 
around  him,  and  he  stands  redeemed,  regene- 
lated,  and  disenthralled,  by  the  irresistible 

genius  of  I'NIVERSAL  EMANCIPATION. 

rUere  Mr.  Currao  was  interrupted  by  a 
sudden  burst  of  applause  from  the  court  and 
hall ;  silence  however  was  restored  afler  some 
minutes,  by  the  interposition  of  lord  Clonmell, 
who  declared  the  great  pleasure  he  felt  him- 
self, at  the  exertion  of  professional  talents, 
but  disapproved  any  intemperate  expression 
•f  applause  in  a  court  of  justice.]* 

Gentlemen,  I  am  not  such  a  fool,  as  to  as- 
cxibe  any  effusion  of  this  sort  to  any  merit  of 
mine.  It  is  the  mighty  theme,  and  not  the 
inconsiderable  advocate,  that  can  excite  inte- 
rest in  the  hearer  \  What  vou  hear  is  but 
the  testimony  which  nature  bears  to  her  own 
character ;  it  is  the  ef&isaon  of  her  gratitude 
to  that  power,  which  stampt  tliat  eharacter 
upon  her. 

And,  permit  me  to  sajr,  that  if  my  client 
had  occasion  to  defend  his  cause  by  any  mad 
or  drunken  appeals  to  extravagance  or  licen- 
tiousness, I  trust  in  God  I  stand  in  that  situ- 
ation, that  humble  as  I  am,  he  would  not 
have  resorted  to  me  to  be  his  advocate.  I 
was  not  recommended  to  bis  choice  by  any 
connexion  of  principle  or  party,  or  even  pri- 
vate friendship ;  and  saying  this  I  cannot  but 
ftdd,  that  I  consider  not  to  be  acquainted  with 
Euch  a  man  as  Mr.  Rowan,  a  want  of  perso- 
nal good  fortune.  But  upon  this  great  sub- 
Mct  of  reform  and  emancipation,  there  is  a 
latitude  aad  boldness  of  remark,  justifiable  in 
the  people,  and  necessary  to  the  defence  of 
Mr.  Rowan,  for  which  the  habits  of  profes- 
sional studies,  and  technical  adherence  to  es- 
tablished forms,  have  rendered  me  unfit.  It 
Is  however  my  duty,  standing  here  as  his  ad- 
vocate, to  make  some  few  observations  to  you, 
vhich  I  conceive  to  be  material. 

Gentlemen,^  you  are  sitting  in  a  country 
which  has  a  right  to  the  British  constitution, 
and  which  is  bound  by  an  mdissoluble  union 
wiUi  the  British  nation.  If  you  were  now 
even  at  liberty  to  debate  upon  that  subject,— 
if  you  even  were  not  by  the  most  solemn 
compacts,  founded   upon  the   authority    of 

*  See,  in  this  collection,  the  cases  of  lord 
Shafteslniry,  Vol.  VIII.  p.  821 ;  of  the  seven 
bishops,  Vol.  XII,  pp.  4dOy  491;  and  of  Wil- 
iiffm  itone^ Ji.  d.  179a. 


your  ancestors  and  of  yourselves,  bound  to 
that  alliance,  and  -had  an  election  now  to 
make,-— in -the  present  unhappy  state  of  Eu- 
rope, if  you  had  been  heretofore  a  stranger 
to  Great  Britain,  you  would  now  say,  we  will 
enter  into  society  and  union  with  you  ; 

Una  salut  cmbobus  erit,  commune  periclum. 

But  to  accomplish  that  union,  kt  me  tell 
you,  you  must  learn  to  become  like  the  En- 
glish people.  It  is  vain  to  say,  you.  will  pro- 
tect their .  freedom,  if  you  abandon  your  own 
The  pillar  whose  base  has  no  foundation,  can 
pive  no  support  to  the  dome  under  which  its 
head  is  placed ;  and  if  you  profess  to  give 
England  that  assistance  which  you  refuse  to 
yourselves,  she  will  laugh  at  your  folly^  and 
despise  your  meanness  and  insincerity.  Let 
us  follow  this  a  little  farther; — I  know  you  will 
interpret  what  I  say  with  the  candour  in  which 
it  is  spoken.  England  is  marked  by  a  natu- 
ral avarice  of  freedom,  which  she  is  studious 
to  engross  and  accumulate,  but  most  unwil* 
lin^  to  impart ;  whether  from  any  necessity 
of  her  policy,  or  from  her  weal^ness,  or  from 
her  pride,  I  will  not  presume  to  say,  but  so  is 
the  tact ;  you  need  not  look  to  the  east,  nor 
to  the  west,  you  need  only  look  to  yourselves. 

In  order  to  confirm  this  observation,  I 
would  appeal  to  what  fell  from  the  learned 
counsel  ior  the  crown,  "  that  notwithstanding 
the  aHiance  subsisting  for  two  centuries  past 
between  the  two  countries,  the  date  of  liberty 
in  one  goes  no  farther  back  than  the  year 
1784.'; 

If  it  acquired  additional  confirmation,  I 
should  state  the  case  of  the  invaded  Ameri- 
can, and  the  subjugated  Indian,  to  prove  that 
the  policy  of  England  has  ever  been  to  go- 
vern her  connexions  more  as  colonies  than  aft 
allies ;  and  it  must  be  owing  to  the  great  spi- 
rit indeed  of  Ireland  if  she  shall  continue  free. 
Rely  upon  it  she  will  ever  have  to  hold  her 
course  against  an  adverse  current ;  rely  upon* 
it,  if  the  popular  spring  does  not  continue 
strong  and  elastic,  a  short  interval  of  debili- 
tated nerve  and  broken  force  will  send  you 
down  the  stream  again,  and  reconsign  you  to 
the  condition  of  a  province. 

If  such  should  become  the  fate  of  your 
constitution,  ask  yourselves  what  must  be  the 
motive  of  your  government  ?  It  is  easier  to 
govern  a  province  by  a  faction,  than  to  govern 
a  co-ordinate  country  by  co-ordinate  means. 
I  do  not  say  it  b  now,  but  it  will  always  be 
thought  easiest  by  the  managers  of  the  day, 
to  eovern  the  Irish  nation  b^  the  agency  of 
such  a  faction,  as  lone  as  this  country  snail 
be  found  willing  to  let  her  connexion  with 
Great  Britain  be  preserved  only  by  her  owm 
degradation.  '  In  such  a  precanous  aad 
wretched  state  of  things,  if  it  shall  ever  be 
found  to  exist,  the  true  friend  of  Irish  liberty, 
and  British  connexion^  will  see,  that  the  only 
means  of  saving  both  must  be,  as  lord  Chat- 
ham expressed  it,  **  the  infiision  of  new  health 
and  blood  into  the  constitution.''  He  wiU  see 
how  deep  a  stake  eac|i  country  Iw  id  the 
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Mberty  of  the  other;  he  will  see  what  a  bul- 
wark he  adds  to  the  common  cause^  by  eiving 
England  a  co-ordinate,  and  co-interested  aUy, 
instead  of  an  oppressed,  enfeebled  and  sus- 
]iected  dependant;  he  will  see  how  grossly 
the  credulity  of  Britain  is  abused  by  those, 
who  make  her  believe  that  her  interest  is  pro- 
^kioted  by  our  depression;  he  will  see  the 
desperate  precipice  to  which  she  approaches 
by  such  oonduct,  and  with  an  animated  and 

Seneroufi  piety  he  will  labour  to  avert  her 
anger. 

But,  j;entlemen  of  Uie  jury,  what  is  likely 
to  be  his  iatc  ?  The  interest  of  the  sovereign 
must  be  for  ever  the  interest  of  his  people ; 
because  his  interest  lives  beyond  his  life : — it 
AHist  live  in  his  fame,  it  must  live  in  the  ten- 
derness of  his  solicitude  for  an  unborn  poste- 
rity;— it  must  live  in  that  heartnattachine 
bond  by  which  millions  of  men  have  united 
the  destinies  of  themselves  and  their  children 
with  his,  and  call  him  by  the  endearing  ap- 
pdlation  of  king  and  father  of  his  people. 

But  what  can  be  the  interest  of  such  a 
l^ernment  as  I  have  described? — ^Not  the 
interest  of  the  king,  nor  the  interest  of  the 
people;  but  the  sordid  interest  of  the  hour ; 
the  interest  in  deceiving  the  one,  and  in  op- 
pcessin^  and  defaming  the  other :  the  inte- 
rest or  unpunished  rapine  and  unmerited 
favour  i  that  odious  and  abject  interest,  which 
prompts  them  to  extinguish  public  spirit  in 
punisnment  or  in  bribe,  and  to  pursue  every 
man,  even  to  death,  who  has  sense  to  see, 
and  integrity  and  firmness  enough  to  abhor 
mid  to  oppose  them.  What,  therefore,  1  say, 
will  be  the  fate  of  the  man,  who  embarks  m 
an  enterprise  of  so  much  diificulty  and  danger  P 
I  ^-iil  not  answer  it. — Upon  that  hazard  has 
my  client  put  every  thing  that  can  be  dear  to 
man, — his  fame,  his  fortune,  his  person,  his 
liberty,  and  his  children ;  but  with  what  event 
Jrour  verdict  only  can  answer,  and  to  that .  I 
lefer  your  country. 

There  is  a  fourth  point  remaining^ Says 
this  paper,  **  For  both  these  purposes,  it  ap- 
pears jiiecessary,  that  provincial  conventions 
should  assemble  preparatory  to  the  conven- 
tion of  the  protestant  people.  The  delegates 
«)f  the  catholic  foody  are  not  justified  in  com- 
municating with  individuals,  or  even  bodies 
of  inferior  authority,  and  therefore  an  as- 
sembly of  a  similar  nature  and  organization  is 
necessary  to  establish  an  intercourse  of  senti- 
ment, an  uniformity  of  conduct,  an  united 
cause,  and  an  united  nation.  If  a  convention 
on  the  one  part  does  not  soon  follow,  and  is 
not  soon  connected  with  that  on  the  other, 
the  common  cause  will  split  into  the  partial 
interest ;  the  people  will  relax  into  inatten- 
tion and  inertness,  the  union  of  aifection  and 
^exertion  will  dissolve,  and  too  probably  some 
local  insurrection,  instigated  by  the  malignity 
^our  common  enemy,  may  commit  the  cha- 
iractcr  and  risk  the  tranquillity  of  the  island, 
KHiich  can  be  obviated  only  by  the  influence 
ta<^a»aag6Bihlyrisiiigiroin,  iwunilaltd  wilfc^^ 


the  people,  and  whose  spirit  may  be,a8it  woc^ 
knit  with  the  soul  of  the  nation :  unlen  tiie 
'"Sense  of  the  protestant  people  be  on  their  psit 
as  fairly  collected  and  as  judiciously  diraoted, 
unless  individual  exertion  consolidates  iato 
collective  strength,  unless  the  particles  unite 
into  one  mass,  we  may  perbaro  serve  some 
person  or  some  party  for  a  little,  but  tbe 
public  not  all :  the  nation  is  neither  ioaolsDl^ 
nor  rebellious,  iv>r  seditious;  while  it  kaons 
its  rights,  it  is  unwilling  to  manifest  its  powers; 
it  would  rather  supphcafee  administrstion  to 
anticipate  revolution  by  well-timed  lefonn, 
and  to  save  their  country  in  mercy  Id  thesk* 
selves." 

Gentlemen,  it  is  with  something  more  tbai 
common  reverence,  it  is  with  a  species  of 
terror  that  I  am  oblifl;ed  to  tread  this  groaDi 
— But  what  is  the  idea,  put  in  the  stroncesk 
point  of  view  ? — We  are  willing  not  to  manuest 
our  powers,  but  to  supplicate  administration, 
to  anticipate  revolution,  that  the  legislature 
ro^  save  the  country  in  meirey  to  itself. 

Let  me  suggest  to  you,  gentlemen,  tint 
there  are  some  circumstances,  vdiich  have 
happened  in  the  history  of  this  country,  tbst 
may  better  serve  as  a  comment  upon  this  pirt 
of  the  case  than  any  I  can  make.  I  am  not 
bound  to  defend  Mr.  Rowan  as  to  the  truth 
or  wisdom  of  the  opinions  he  may  have  formei 
But  if  he  did  really  conceive  the  situation  of 
tlie  country  such,  as  that  the  not  redressinff 
her  grievances  might  lead  to  a  convulskMi,  ana 
of  such  an  opinion  not  even  Mr.  Eowso  is 
answerable  here  for  the  wisdom,  much  lest 
shall  I  insinuate  any  idea  of  my  own  upon  so 
awful  a  subject;  but  if  he  did  so  concdve  the 
fact  to  be,  and  acted  from  the  fair  and  honest 
suggestion  of  a  mind  anxious  for  the  public 
good,  I  must  confess,  gentlemen,  I  do  not 
Know  in  what  part  of  the  British  constitution 
to  find  the  principle  of  his  criminality. 

But,  be  pieaseu  farther  to  consider,  that  be 
cannot  be  understood  to  put  the  fact  on 
which  he  argues  on  the  authority  of  his  asser- 
tion. The  condition  of  Ireland  was  as  open 
to  the  observation  of  every  other  man,  as  to 
that  of  Mr.  Rowan ;  what  then  does  tlus  ptrf 
of  the  publication  amount  to  f  In  ray  miod, 
simply  to  this,  the  nature  of  oppressioQ  in  sU 
countries  is  such,  that,  although  it  may  be 
borne  to  a  certain  degree,  it  cannot  be  borne 
beyond  that  degree.  You  find  that  exenpli- 
fied  in  Great  Britain ;  you  find  the  peo)^  of 
England  patient  to  a  certain  point,  but  patient 
no  longer.  That  infatuated  monarch,  James  2, 
experienced  this.  The  time  did  come,  when 
the  measure  of  popular  sufierings  and  populsr 
patience  was  full;  when  a  single  drop  was 
sufficient  to  make  the  waters  of  bitterness  Is 
overflow.  I  think  this  measure  in  Ireland  is 
brimful  at  present ;  I  think  the  stide  of  the 
representation  of  ^e  people  in  parliament  is 
a  grievance;  I  think  the  utter  exclusioa  of 
three  millions  of  people  is  a  grievance  of  tbit 
kind  that  the  people  are  not  likely  long  to 
endure^  and  th^,  continuation  of  whidi  ouy 
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plunse  the  country  into  that  state  of  despair 
which  wrongs  exasperated  by  perseverance 
never  fiul  to  produce — But  to  wijom  is  even 
this  language  addressed?  Not  to  the  body  of 
the  people  on  whose  temper  and  moderation, 
if  once  excited,  perhaps  not  much  confidence 
could  be  placed;  but  to  that  authoritative 
body,  whose  influence  and  power  would  have 
restrained  the  excesses  of  the  irritable  and 
tumultuous ;  and  for  that  purpose  expressly 
does  this  publication  address  the  volimteers. — 
W6  are  told  that  we  are  in  danger;  I  call 
upon  you,  the  ^eat  constitutional  saviours  of 
Ireland,  to  defend  the  country  to  which  you 
have  given  political  existence,  and  to  use  what- 
ever sanction  your  great  name,  your  sacred 
character  and  the  weight  you  have  in  the 
communitv  must  give  you,  to  repress  wicked 
designs,  if  any  there  are.  We  feel  ourselves 
strong.  The  people  are  always  strong ;  the 
public  chains  can  only  be  nvetted  by  the 
public  hands.  Look  to  those  devoted  regions 
of  southern  despotism ;  behold  the  expiring 
victim  on  his  knees,  presenting  the  javelin 
reeking  with  his  blood  to  the  ferocious  mon- 
ster who  returns  it  into  his  heart.  Call  not 
that  monster  the  tyrant :  he  is  no  more  than 
the  executioner  of  that  inhuman  tyranny, 
which  the  people  practice  upon  themselves, 
and  of  which  he  is  only  reserved  to  be  a  later 
victim  than  the  wretch  he  has  sent  before. 
Look  to  a  nearer  country,  where  the  sangiii- 
naiy  characters  are  more  legible ;  whence  you 
almost  hear  the  groans  of  death  and  torture. 
Do  you  ascribe  the  rapine  and  murder  in 
France  to  the  few  names  that  we  are  execrat- 
ing here  ?  or  do  you  not  see  that  it  is  the 
phrensy  of  an  infuriated  multitude,  abusing 
Its  own  strength,  and  practising  those  hideous 
abominations  upon  itself.  Against  the  vio- 
lence of  this  strength,  let  your  virtue  and  in- 
fluence be  our  safeguard. — 

What  criminality,  gentlemen  of  the  jury, 
can  you  find  in  this  ?  what  at  any  time  f  but 
I  asK  you,  peculiarly  at  this  mV)mcntous  pe- 
riod, what  guilt  can  you  find  in  it?  My  cli- 
ent saw  the  scene  of  horror  and  blood  which 
covers  almost  the  face  of  Europe :  he  feared 
that  causes,  which*he  thought  similar,  might 
produce  similar  effects,  anil  he  seeks  to  avert 
those  dangers  by  calling  the  united  virtue  and 
tried  moderation  of  the  country  into  a  state  of 
strength  and  vigilance  Yet  this  is  the  con- 
duct which  the  prosecution  of  this  day  seeks 
to  punish  and  stigmatise ;  and  this  is  the  lan- 
guage lor  which  this  paper  is  reprobated  to- 
day, as  tending  to  turn  the  hearts  of  the  peo- 
ple against  their  sovereign,  and  inviting  them 
to  overturn  the  constitution. 

Let  us  now  gentlemen,  consider  the  con- 
cluding part  of  this  publication.  It  recom- 
mends a  meeting  of  the  people  to  deliberate  on 
constitutional  methods oCredrcssinggrievances. 
Unon  this  subject  I  am  inclined  to  suspect  that 
I  nave  in  my  youth  taken  up  crude  iaeas,  not 
Ibunded,  perhaps  in  law;  but  I  did  imagine, 
thai  when  the  Dill  of  rights  restored  the  nght 


of  petitioning  for  the  redress  of  grievances,  if 
was  understood  that  the  people  might  boldly 
state  amone  themselves  tnat  grievances  did 
exist,  I  did  imagine  it  was  understood  that 
the  people  might  lawfully  assemble  them- 
selves in  such  manner  as  they  might  deem 
most  orderly  and  decorous.  I  thought  I  had 
collected  it  from  the  greatest  luminaries  of 
the  law.  The  power  o7  petitioning  seemed  to 
me  to  imply  the  right  of  assembling  for  th^ 
purpose  of  deliberation.  The  law  requiring  a 
petition  to  be  presented  by  a  limited  nombd-y 
seemed  to  me  to  admit  that  the  petition  might 
be  prepared  by  any  number  whatever,  pro- 
vided, m  doing  so,  they  did  not  commit  any 
breach  or  violation  of  the  public  peace.  I 
know  that  there  has  been  a  law  passed  in  the 
Irish  parliament  of  last  year,  which  taay 
bring  my  former  opinion  into  a  merited  want 
of  authority.  The  law  declares  that  no  body 
of  men  may  delegate  a  poWer  to  any  smaller 
number,  to  act,  uiink,  Or  petition  for  them. 
If  that  law  had  not  passed  I  should  have 
thought  that  the  assembling  by  a  delegate 
convention  was  recommended,  in  order  to 
avoid  the  tumidt  and  disorder  of  a  promiscu- 
ous assembly  of  the  whole  mass  of  the  people. 
I  should  have  conceived  before  that  act,  thai 
any  law  to  abridge  the  orderly  appointment  of 
the  few  to  consult  for  the  interest  of  the 
many,  and  thus  force  the  manv  to  consult  bj 
themselves,  or  not  at  all,  would  in  fact  be  a 
law  not  to  restrain  but  to  promote  insurrec- 
tion. But  that  law  has  spoken,  and  my  error 
must  stand  corrected.  Of  this  however,  let 
me  remind  vou,  vou  are  to  try  this  part  of  tlie 
publication  by  wnat  the  law  was  then,  not  by 
what  it  is  now.  How  was  it  understood  until 
last  session  of  parliament }  You  had  both  in 
England  and  Ireland,  for  the  last  ten  years, 
these  delegated  meetings.  The  volunteers  of 
Ireland,  in  1783^  met  by  delegation;  they 
framed  a  plan  of  parliamentary  reform ;  they 
presented  it  to  the  representative  wisdom  of 
the  nation ;  it  was  not  received ;  but  no  man 
ever  dreamed  that  it  was  not  the  undoubted 
right  of  the  subject  to  assemble  in  that  man- 
They  assembled  by  delegation  at  Dun- 


ner. 


gannan,  and  to  show  the  idea  then  enter* 
tained  of  the  legality  of  their  public  conduct^ 
that  same  body  of  volunteers  was  thanked  by 
both  Houses  of  Parliament,  and  their  dele- 
jrates  most  graciously  received  at  the  throne. 
The  other  oay,  you  had  delegated  representa- 
tives of  the  Catholics  of  Ireland,  public^ 
elected  by  the  members  of  that  persuasion^ 
and  sitting  in  convention  in  the  heart  of  your 
capital,  carrying  on  an  actual  treaty  with  the 
existing  government,  and  under  the  eye  of 
your  own  parliament^  which  was  then  assem* 
bled ;  you  have  seen  the  delegates  from  that 
convention  carry  the  complaints  of  their  me- 
vances  to  the  foot  of  the  throne;  from 
whence  they  brought  back  to  that  convention 
the  auspicious  tidings  of  that  redress  which 
they  had  been  refused  at  home. 
Such|  gentlemen,  have  been  the  means  of 
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popular  communication  and  discussion,  which 
until  the  last  session  have  been  deemed  legal 
in  thb  country;  as  happily  for  the  sister 
kingdom,  they  are  yet  considered  there. 

I  do  not  comolain  of  this  act  as  any  infrac- 
tion of  popular  liberty ;  I  should  not  think  it 
becoming  in   me    to  express  any  complaint 

r'nst  a  law,  when  once  become  such.  I 
^rve  only,  that  one  mode  of  popular  deli- 
beraUon  is  tnereby  taken  utterly  away,  and 
you  are  reduced  to  a  situation  in  which  you 
never  stood  before.  You  are  livine  in  a  coun- 
try, where  the  constitution  is  rigntly  stated 
to  DC  only  ten  years  old ;  where  the  people 
have  not  the  ordinary  rudiments  of  education. 
It  is  a  melancholy  storv,  that  the  lower  or- 
ders of  the  people  here  nave  less  means  of  be- 
ing enljghtenea  than  the  same  class  of  people 
in  any  other  country.  If  there  be  no  means 
leftbv  which  public  measures  can  be  can- 
vassea,  what  will  be  the  consequence? 
Where  the  press  b  free,  and  discussion  un- 
restrained, the  mind,  by  the  collision  of  in- 
tercourse, gets  rid  ot  its  own  asperities,  a  sort 
of  insensible  perspiration  takes  place  in  the 
body  politic,  by  which  those  acrimonies,  which 
would  otherwise  fester  and  inflame,  are 
quietly  dissolved  and  dissipated.  But  now, 
if  any  aggregate  assembly  shall  meet,  they 
are  censured :  if  a  printer  publishes  their  re- 
solutions, he  is  punished.  Rightly  to  be  sure 
in  both  cases,  for  it  has  been  falely  done.  If 
the  people  say,  let  us  not  create  tumult,  but 
meet  in  delegation,  they  cannot  do  it  ?  if  they 
are  anxious  to  promote  parliamentary  reform, 
in  that  way  they  cannot  do  it :  the  law  of  the 
last  session  has  for  the  first  time  declared 
such  meetings  to  be  a  crime.  What  then  re- 
mains? The  liberty  of  the  press  only;  that 
sacred  palladium,  which  no  influence,,  no 
power,  no  minister,  no  government,  which 
nothing  but  the  depravity,  or  folly,  or  corrup- 
tion of  a  jury,  can  ever  destroy. — And  what 
calamities  are  the  people  saved  from  by  hav- 
ing public  communication  left  open  to  them  ? 
I  will  tell  you,  gentlemen,  what  they  are 
saved  from,  and  what  the  government  is 
saved  from ;  I  will  tell  you  also  to  what  both 
are  exposed  by  shutting  up  that  communica^ 
tion.  In  one  case  sedition  speaks  aloud,  and 
walks  abroad;  the  demagogue  goes  forth; 
the  public  eye  is  upon  him ;  he  frets  his  busy 
hour  upon  the  stage,  but  soon  either  weari- 
Bess,  or  bribe  or  punishment,  or  disappoint- 
ment, bears  him  down,  or  drives  him  off,  and 
he  appears  no  more.  In  the  other  case,  how 
does  the  work  of  sedition  eo  forward  ?  Night 
after  night  the  muffled  rebel  steals  forth  in 
the  dark,  and  casts  another  and  another  brand 
upon  the  pile,  to  which,  when  the  hour  of 
fiital  maturity  shall  arrive,  he  will  apply  the 
flame.  If  you  doubt  of  the  horrid  conse- 
guences  of  suppressing  the  effusion  even  of 
mdividual  discontent,  look  to  those  enslaved 
countries  where  the  protection  of  despotism 
it  supposed  to  be  secured  by  such  restraints. 
Even  the  person  of  the  despot  there  is  never 


in  safety.  Neither  the  fears  of  the  despot, 
nor  the  machinations  of  tlie  slave  have  any 
slumber,  the  one  anticipating  the  moment  of 
peril,  the  other  watching  the  opportunity  of 
aggression.  The  fatal  crisis  is  equally  a  sur- 
prise upon  both ;  the  decisive  instant  is  pre- 
cipitated without  warning,  by  folly  on  the  one 
side,  or  by  phrenzy  on  the  other,  and  there  is 
no  notice  of  the  treason  till  the  traitor  acts. 
In  those  imfortunate  countries, — one  cannot 
read  it  without  horror,  —  there  are  officers, 
whose  province  it  is,  to  have  the  water,  which 
is  to  be  drunk  by  their  rulers,  sealed  up  ia 
bottles,  lest  some  wretched  miscreant  should 
throw  poision  into  the  draught 

But,  gentlemen,  if  you  wish  for  a  nearer 
and  more  interesting  example,  you  have  it  in 
the  history  of  your  own  revolution ;  you  have 
it  at  that  memorable  period,  when  the  mo- 
narch found  a  servile  acquiescence  in  the  mi- 
nisters of  his  folly ;  when  the  liberty  of  the 
press  was  trodden  under  foot;  when  venal 
sheriffs  returned  packed  juries  to  carry  into 
effect  those  fatal  conspiracies  of  the  few 
against  the  many ;  when  the  devoted  benches 
of  public  justice  were  filled  by  some  of  those 
foundlings  of  fortune,  who,  overwhelmed  in 
the  torrent  of  corruption  at  an  early  period, 
lay  at  the  bottom  liKe  drowned  bodies,  while 
soundness  or  sanity  remained  in  them ;  bnt 
at  length,  becoming  buoyant  by  putrefaction, 
they  rose  as  they  rotted,  and  floated  to  the 
surface  of  the  polluted  stream,  where  they 
were  drifted  along,  the  objects  of  terror,  and 
contagion,  and  abomination. 

In  that  awful  moment  of  a  nation's  tr^* 
vail,  of  the  last  g^sp  of  tyranny,  and  the  fint 
breath  of  freedom,  now  pregnant  is  the  exam- 
ple? The  press  extinguished,  the  people  en- 
slaved, and  the  prince  undone.  As  the  ad- 
vocate of  society,  therefore,  of  peace,  of  do- 
mestic liberty,  and  the  lasting  union  of  the 
two  countries,  I  conjure  you  to  guard  the 
liberty  of  the  press,  that  great  sentinel  of  the 
state,  that  erand  detector  of  public  impos- 
ture : — ^ard  it,  because,  when  it  sinks,  th^ 
sinks  with  it,  in  one  common  grave,  the  li- 
berty of  the  subject,  and  the  security  of  the 


crown. 


Gentlemen,  I  am  glad  that  this  question 
has  not  been  brought  forward  earlier ;  I  re- 
joice for  the  sake  of  the  court,  of  the  juO'> 
and  of  the  public  repose,  that  this  question 
has  not  been  brought  forward  till  now.  In 
Great  Britain'  analogous  circumstances  hive 
taken  place.  At  the  commencement  of  that 
unfortunate  war  which  has  deluged  Europe 
with  blood,  the  spirit  of  the  English  people 
was  tremblingly  alive  to  the  terror  of  French 
principles;  at  that  moment  of  general 
paroxysm,  to  accuse  was  to  convict.  The 
danger  loomed  larger  to  the  public  eye,  from 
the  misty  region  through  which  it  was  sur- 
veyed. We  measure  inaccessible  heights  by 
the  shadows  which  they  project,  where  the 
lowness  and  the  distance  of'^ti^e  fight  Ann 
the  length  of  the  shade. 

■       t 


1089} 


fi/f  pubiishing  b  SedUious  LibeL 


A.  D.  1794. 


[1090 


There  is  a  sort  of  aspiriog  and  adventtirous 
credulity,  which  disdains  assenting  to  obvious 
truths,  and  delights  in  catching  at  ihe  impro- 
bability of  circumstances,  as  its  best  ground  of 
faith.  To  what  other  cause,  gentlemen,  can 
you  ascribe  that  in  the  wise,  tlie  reflecting, 
and  the  philosophic  nation  of  Great  Britain,  a 
printer  has  been  gravely  found  guilty  of  a 
libel,  for  publishing  those  resolutions  to  which 
the  present  minister  of  that  kingdom  had  ac- 
tually subscribed  his  name?  To  what  other 
cause  can  you  ascribe,  what  in  my  mind  is 
still  more  astonishing,  in  such  a  country  as 
Scotland — a  nation  cast  in  the  happy  mecuum 
between  the  spiritless  acquiescence  of  sub- 
missive poverty,  and  the  sturdy  credulity  of 
pampered  wealth ;  cool  and  ardent;  adven- 
turous and  persevering;  winging  her  ea^le 
flight  against  the  blaze  of  every  science,  with 
an  eye  that  never  winks,  and  a  wing  that  ne- 
ver tires ;  crowned  as  she  is  with  the  spoils 
of  every  art,  and  decked  with  the  wreath  of 
every  muse,  from  the  deep  and  scrutinizing 
researches  of  her  Hume,  to  the  sweet  and 
simple,  but  not  less  sublime  and  pathetic  mo- 
rality of  her  Bums — how,  from  tne  bosom  of 
a  country  like  thftt,  genius,  and  character,  and 
talents,  should  be  banished  to  a  distant 
barbarous  soil;*  condemned  to  pine  under 
the  horrid  communion  of  vulgar  vice  and 
baseborn  profligacy,  for  twice  the  period  that 
ordinary  calculation  gives  to  the  continuance 
of  human  life*? 

But  I  will  not  farther  press  any  idea  that  is 
painful  to  me,  and  I  am  sure  must  be  painful 
to  you:  I  will  only  say,  you  have  now  an 
example,  of  which  neither  England  nor  Scot- 
land had  the  advantage ;  you  nave  the  exam- 
ple of  the  panic,  the  infatuation,  and  the  con- 
trition of  both.  -  It  is  now  for  you  to  decide, 
whether  you  will  profit  by  their  experience  of 
idle  panic  and  idle  regret,  or  whether  ^ou 
meanly  prefer  to  palliate  a  servile  imitation 
of  their  trailty,  by  a  paltry  aflcctation  of  their 
repentance.  It  is  now  for  you  to  show,  that 
you  are  not  carried  away  by  the  same  hectic 
delusions  to  acts,  ofwhich  no  tears  can  wash 
away  the  fatal  consequences,  or  the  indelible 
reproach. 

Gentlemen,  I  hwe  been  warning  vou  by 
instances  of  public  intellect  suspended  or  ob- 
scured ;  let  me  rather  excite  you  by  the  ex- 
ample of  that  intellect  recovered  and  res- 
tored. In  that  case  which  Mr.  Attorne^-ge- 
Deral  has  cited  himself,  I  mean  that  o^  the 
trial  of  Lambert  in  England,  is  there  a  topic 
of  invective  against  constituted  authorities;  is 
there  a  topic  of  abuse  agaiubt  every  depart- 
ment of  British  government,  that  you  do 
not  find  in  the  most  glowing  and  unqualified 
terras  in  that  publication,  for  which  the  printer 
of  it  was  prosecuted,  and  acquitted  by  an  En- 
■  ■  I      *■  ■■  ■  ■     ■  ....... 

*  Mr.  Curran  alludes  to  the  sentence  of 
transportation  passed  in  Scotland  upon  Mr. 
Muir,^c.  &c.  Editor  of  Currants  Speeches.  See 
the  Scots  trials  in  Vol.  aXIII.  of  this  collection. 
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glish  jury  ?  See  too  what  a  difference  there 
IS  between  the  case  of  a  man  publishing  bis 
own  opinion  of  facts,  tMhking  that  he  is 
bound  by  duty  to  hazard  the  promulgation  of 
them,  and  without  the  remotest  hope  of  any 
personal  advantage,  and  that  of  a  man  who 
makes  publication  his  trade.  And  saying 
this,  let  me  not  be  misunderstood.  It  is  not 
my  province  to  enter  into  any  abstract  de« 
fence  of  the  opinions  of  any  man  upon  public 
subjects.  I  do  not  aflirmatively  state  to  you 
that  these  grievances,  which  this  paper  sup^ 
poses,  do  in  fact  exist  *.  yet  I  cannot  but .  say, 
that  the  movers  of  this  prosecution  have 
forced  this  question  upon  you.  Their  mo- 
tives and  their  merits,  like  tnose  of  all  accu* 
sers,  are  put  in  issue  before  you ;  and  I  need 
not  tell  you  how  strongly  the  motive  and  me- 
rits of  any  informer  ought  to  influence  the 
fate  of  his  accusation. 

I  agree  most  implicitly  with  Mr.  Attorney* 
general,  that  nothing  can  be  more  criminal 
than  an  attempt  to  work  a  change  in  the  go- 
vernment bjr  armed  force ;  and  I  mtreat  that 
the  court  will  not  suffer  any  expression  of 
mine  to  be  considered  as  giving  encourage- 
ment or  defence  to  any  design  to  excite  dis* 
affection,  to  overawe  or  to  overturn  the  govern- 
ment. But  I  put  my  client's  case  upon  ano- 
ther ground :  if  he  was  led  into  an  opinion 
of  grievances,  where  there  were  none;  if  he 
thought  there  ought  to  be  a  reform,'  where 
none  was  necessary,  he  is  answerable  only 
for  his  intention,  lie  can  be  answerable  to 
you  in  the  same  way  only  that  he  is  answer- 
able to  that  God,  before  whom  the  accuser, 
the  accused,  and  the  judge  must  appear  toge* 
ther ;  that  is,  not  for  the  clearness  of  his  un- 
derstanding, but  for  the  purity  of  his  heart. 

Gentlemen,  Mr.  Attorney-general  has  said, 
that  Mr.  Rowan  did  by  this  publication  (sup- 
posing it  be  his)  recommend,  under  the  name 
of  equality,  a  general  indiscriminate  assump- 
tion of  public  rule  by  every  the  meanest  per- 
son in  the  state.  Low  as  we  are  in  point  of 
public  information,  there  is  not,  I  believe,  any 
man,  who  thinks  for  a  moment,  that  does  not 
know,  that  all  which  the  great  body  of  the 
people  of  any  country,  can  have  from  any 
government,  is  a  fair  encouragement  to  their 
industry,  and  protection  for  the  fruits  of  their 
labour.  And  there  is  scarcely  any  man,  I  be- 
lieve, who  does  not  know,  that  if  a  people 
could  become  so  silly  as  to  abandon  their  s^- 
tions  in  society,  undet  pretence  of  governing 
themselves,  they  would  become  the  oupes  and 
the  victims  of  their  own  folly.  But  does  this 
publication  recommend  any  such  infatiiated 
abandonment,  or  any  such  desperate  assump- 
tion ?  I  will  read  the  words  which  relate  to  th^it 
subject :  "  By  liberty  we  never  understood 
unlimited  freedom,  nor  by  equality  the  level- 
ling of  property  or  the  destruction  of  subor- 
dination." I  ask  you,  with  what  justice,  \1p9n 
what  principle  of  common  sense,  you  can 
charge  a  man  with  the  publication  of  senti- 
ments, the  very  reverse  of  what  his  words 
4  A 
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avow?  and  that,  when  there  is  no  collateral  | 
evidence,  where  thei  e  is  no  foundation  whaU 
ever,  save  those  very  words,  by  which  his 
meaning  can  be  ascertained?  or  if  you  do 
adopt  an  arbitrary  principle  of  imputing  to 
him  ^our  meaning  instead  of  his  own,  what 
publication  can  be  guiltless  or  safe  ?  It  is  a 
sort  of  accusation  that  1  am  ashamed  and 
sorry  to  see  introduced  in  a  court  acting  on 
the  principles  of  the  British  constitution. 

In  the  bitterness  of  reproach  it  was  said, 
^  Out  of  thine  own  mouth  will  I  condemn 
thee ;"  from  the  severity  of  justice  I  demand 
no  more.  See  if  in  the  words  that  have  been 
spoken,  you  can  find  matter  to  acquit  or  to 
condemn :  *'  By  liberty  we  never  understood 
unlimited  freedom,  nor  by  equality  the  level- 
ling of  T)roperty,  or  the  destruction  of  subor- 
dination.— ^This  is  a  calumny  invented  by  that 
fiujtion  or  that  gang,  which  misrepresents  the 
king  to  the  people,  and  the  people  to  the 
king,  traduces  one  half  of  the  nation  to  ca- 
jole the  other,  and,  by  keeping  up  distrust 
and  division,  wishes  to  continue  the  proud 
arbitrator  of  the  fortune  and  fate  of  Ireland." 
Here  you  find  that  meaning  disclaimed  as  a 
calumny,  which  is  artfully  imputed  as  a 
crime. 

I  say  therefore,  {gentlemen  of  the  jurj',  as 
to  the  four  parts  mto  which  the  publication 
must  be  divided,  I  answer  thus.  It  calls  upon 
the  volunteers.  Consider  the  time,  the  dan- 
ger, the  authority  of  the  prosecutors  them- 
selves for  believing  that  danger  to  exist,  the 
-high  character,  the  known  moderation,  the 
approved  loyalty  of  that  venerable  institution, 
the  similarity  of  the  circumstances  between 
^e  period  at  which  they  were  summoned  to 
take  arms,  and  that  in  which  they  have  been 
called  upon  .to  reassume  them.  Upon  this 
simple  ground,  gentlemen,  you  will  decide, 
whether  this  part  of  the  publication  was  li- 
bellous and  criminal,  or  not. 

As  to  reformy  I  could  wish  to  have  said  no- 
thing upon  it :  I  believe  I  have  said  enough  : 
if  Mr.  Rowan  in  disclosing  that  opinion 
thought  the  state  required  it,  ne  acted  like  an 
honest  man.  For  the  rectitude  of  the  opinion 
lie  was  not  answerable;  he  discharged  his 
duty  in  telling  the  country  that  he  thought  so. 

As  to  the  emancipation  of  the  Catholics,  I 

-  cannot  but  say  that  Mr.  Attorney-general  did 

very  wisely  in  keeping  clear  of  that  subject. 

Yet,  gentlemen,  I  need  not  tell  you  how  im- 

Ofthe  concluding  part  of  this  publication, 
-^the  convention  wnich  it  recommends,  I 
have  spoken  already.  I  wish  not  to  trouble 
•  portant  a  figure  it  was  intended  to  make  upon 
the  scene;  though,  from  unlucky  accidents, 
it  has  become  necessary  to  expunge  it  during 
the  rehearsal.  * 

•Between  the  period  of  the  publication 
and  prosecution,  the  legislature  had,  by  the 
recommendation  of  the  crown,  removed  the 
principal  grievances  of  the  Catholic  code. 
Editor  f^  Xl,VTTaiC%  Speeches, 


Cwit^  saying  more  upon  it  I  foel  that  I 
e  already  trespassed  much  upon  your  pa- 
tience. In  truth,  upon  a  subject  enfcraciBg 
such  a  variety  of  topics,  a  ngtd  observance 
either  of  conciseness  or  arrangemeoi  could 
perhaps  scarcely  be  expected.  It  is  however 
with  pleasure  I  feel  I  am  drawinjg  to  a  close, 
and  that  only  one  question  remamSy  to  which 
I  would  beg  your  attention. 

Whatever,  gentlemen,  may  be  youropinioi» 
of  the  meaning  of  this  publication,  there  yet 
remains  a  great  point  for  you  to  decide  upon : 
namely,  whether,  in  point  effect,  this  public 
cation  be  imputable  to  Mr.  Rowan  or  not? 
whether  he  did  publish  it  or  not  ?  Two  wit- 
nesses are  called  to  that  fact :  one  of  the 
name  of  Lyster,  and  the  other  of  the  name  of 
Morton.  Vou  must  have  observed  that  Mor- 
ton gave  no  evidence  upon  which  that  paper 
could  have  even  been  read ;  he  produced  bo 
paper,  he  identified  no  paper,  he  said  that  be 

fot  some  paper,  but  that  be  had  given  it  away* 
o  tlmt,  in  point  of  law,  there  was  ao  evi- 
dence given  by  him,  on  which  it  could  have 
gone  to  a  jury ;  and  therefore  it  turns  entirely 
upon  the  evidence  of  the  other  witness.    He 
has  stated  that  be  went  to  a  public  meetinCf 
in  a  place  where  there  was  a  gallery  crowdeil 
with  spectators;   and   that   he  there  got  a 
printed  paper,  the  same  which  has  been  Jtai 
to  you.    I  know  you  are  well  acquainted  with 
the  fact,  that  the  credit  of  every  witness  mist 
be  considered  by,  and  rest   with   the  jwy. 
They  are  the  sovereign  judges  of  that ;  and  I 
will  not  ix\sult  your  {eefings,  by  inasting  «■ 
the  caution  with  which  vou  should  watch  the 
testimony  of  a  witness  that  seeks  to  afiect  the 
liberty,  or  property,  or  character  of  your  fel- 
low-citizens,   Under  what  circumstances  decs 
this  evidence  come  before  you  ?    The  wrtness 
says  he  has  got  a  commission  in  the  armv  by 
the  interest  of  a  lady  from  a  person  then  racii 
in  administration.  He  told  you  thai  he  roaile 
a  memorandum  upon  the  back  of  that  paper, 
it  being  his  general  custom,  when  he  got  sack 
papers,  to  make  an  indorsement  upon  then; 
that  he  did  this  from  mere  fancy ;  that  be 
had  no  intention  of  giving  any  evidence  ea 
the  subject ;  he  **  took  it  with  no  such  view.'' 
There  is  something  whimsical  enough  in  Ihii 
curious  story.    Put  his  credit  upon  the  posi* 
five  evidence  adduced  to  his  character.    Who 
he  is  I  know  not ;  I  know  not  the  roan,  bill 
his  credit  is  impeached.    Mr.  Blake  was  call- 
ed, he  said  he  knew  him.    I  asked  hini,  **  Dd 
you  think,  sir,  that  Mr.  L^'ster  i^t  or  b  noti 
man  deserving  credit  upon  his   osthP*— If 
you  find  a  verdict  of  conviction,  it  canbe  oolr 
upon  the  credit  of  Mr.  Lyster. — What  lai 
Mr.  Blake  ?    Did  he  tell  you  that  he  coii»l 
dered  him  a  man  to  be  believed  upon  M*  ■ 
oath  ?    He  did  not  attempt  to  say  that  faedbi 
The  best  he  could  say  was,  that  Yte  **  woaf^  | 
hesitate."     Do  you  believe  Blake?     Uatt 
you  the  same  opinion  of  Lyster's  testinoBv 
that  Mr.  Blake  has  ?    Do  yuu  know  Lv^ter? 
If  you  do  know  him,  and  know  that  he  iscic*  < 
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ilible^^ur  knowledge  should  not  be  shaken 
by  the  doubts  of  any  man.  But  if  ^ou  do 
Bot  know  bim,  you  nuist  take  bis  credit  from 
au  unimpeached  witness,  swearing  tiiat  he 
would  hesitate  to  believe  bim. 

In  my  mind  tliere  is  a  circumstance  of  tbe 
strongest  nature  that  came  out  from  Lyster  on 
the  table.  I  am  aware  that  a  most  respect- 
able man,  if  impeached  by  surprise,  may  not 
he  prepared  to  repel  a  wanton  calumny  by 
contrary  testimony:  but  was  Lyster  unap- 
prized  of  this  attack  upon  him?  What  baid 
ae  ?  ''I  knew  that  you  had  Blake  to  exa- 
mine against  me,  you  have  brought  liim  here 
for  that  purpose/'  He  knew  the  very  witness 
that  was  to  be  produced  against  him,  he  knew 
that  bis  credit  was  impeached,  and  yet  he 
produced  no  person  to  support  that  credit. 
What  said  Mr.  Smith  ?  "  From  my  know- 
ledge of  him  I  would  not  believe  him  upon 
his  oath.'' 

Mr.  Attorney  Generah — I  beg  pardon,  but 
I  must  set  Mr.  Curran  right.  Mr.  Lyster 
said  be  had  heard  Blake  would  be  here^  but 
not  in  time  to  prepare  himself. 

Mr.  Curran. — But  what  said  Mrs.IIatchell? 
Was  the  production  of  that  witness  a  surprise 
upon  Mr.  Lester  ?      Her  cross-examination 
uiows  the  ract  to  be  the  contraij.      The 
learned  counsel,  you  see,  was  perfectly  ap- 
prized of  a  chain  of  private  circumstances  to 
which  he  pointed  his  questions :   this  lady's 
dau^ter  was  married  to  the  elder  brother  of 
the  witness  Lyster.    Did  he  know  these  cir- 
cnimstances by  inspiration?   no;   they  could 
come  only  from  Lyster  himself.     I  insist, 
therefore,  that  the  gentleman  knew  his  cha^ 
racter  was  to  be  impeached,  his  counsel  knew 
it,  and  not  a  single  witness  has  been  produced 
to  support  it.      Then   consider,  gentlemen, 
upon  what  ground  you  can  find  a  verdict  of 
conviction  against  my  client,  when  the  only 
witDess  promiced  to  the  fact  of  publication  is 
impeached,  without  even  an  attempt  to  de- 
fend his  character.    Many  hundreds,  he  said, 
-were  at  that  meeting.    Why  not  produce  one 
of  them  to  swear  to  the  fact  of  such  a  meet- 
ing?   One  he  has  ventured  to  name,  but  he 
was  certainly  very  safe  in  naming  a  person 
who  he  has  told  you  is  not  in  the  kingdom, 
and  could  not  therefore  be  called  to  confront 
lunu 

Gentlemen,  let  me  suggest  another  obser- 
-valioo  or  two^  if  still  you  have  any  doubt  as 
to  the  guilt  or  innocence  of  the  defendant 
Oiva  me  leave  to  suggest  to  you,  what  cir- 
ouBiatances  you  ought  to  consider  in  order  to 
jbimd  your  vercUct.  You  should  consider  the 
character  of  the  person  accused ;  and  in  this 
^our  task  is  easy.  I  will  venture  to  say,  there 
IS  not  a  man  in  this  ^nation  more  known  than 
tiie  geatlemaii  who  is  the  subject  of  this  pro^ 
aectilion,  aot  only  by  tbe  part  he  has  taken  in 
pohliis  cOBceros,  and  which  he  has  taken  in 
eommon  with  viany ;  but  still  more  so,  by 
Ihat  extraordinary  sympathy  for  human  afflic- 
Mi^o^  whi(}h»  I  affi  sony  to  tbisli;»  he  shares 


with  so  small  a  number.    There  is  not  a  day 
that  you  hear  the  cries  of  your  starving  manu- 
facturers in  your  streets,  that  you  do  not  also 
see  the  advocate  of  their  sufferings — ^that  you 
do  not  see  his  honest  and  manly  figure,  with 
uncovered  head,   soliciting  for  their  relief; 
searching  the  frozen  heart  of  charity  for  every 
string  that  can  be  touched  by  compassion, 
and  urging  the  force  of  every  argument  and 
evei^  motive,  save  that  which  his  modesty 
suppresses — the  authority  of  his  own  generous 
example.    Or  if  you  see  him  not  there,  you 
may  trace  his  steps  to  the  private  abode  of 
disease,  and  famine,  and  despair, — the  mes- 
senger of  heaven,  bringing  with  him  food, 
and  medicine,  and  consolation.    Are  these 
the  materials  of  which  you  suppose  anarchy 
and  public  rapine  to  be  formed  ?    Is  this  tbe 
man,  on  whom    to  fasten  the  abominable 
charge  of  goading  on  a  frantic  populace  to 
mutiny  and  bloodshed  ?  Is  this  the  man  likely 
to  apostatise  from  every  principle  that  can 
bind  him  to  the  state, — his  birth,  his  pro- 
perty, his  education,  his  character,  and  his 
children  ?    Let  me  tell  you^  gentlemen  of  tha 
jury,  if  you  ag;ree  with  his  prosecutors,  ia 
thinking  that  there  ought  to  oe  a  sacrifice  of 
such  a  man,  on  such  an  occasion,  and  upon 
the  credit  of  such  evidence  you  are  to  con- 
vict him — never  did  you,  never  can  you  give 
a  sentence,  consigning  any  man  to  public 
punishment  with  less  danger  to  his  person  or 
to  his  fame ;  for  where  could  the  hireling  be 
found  to  fling  contumely  or  ingratitude  at  his 
head,  whose  private  distresses  he  had  not 
endeavoured  to  alleviate,  or  whose  public  con- 
dition he  had  not  laboured  to  improve? 

I  cannot,  however,  avoid  aa verting  to  a 
circumstance  that  distinguishes  the  case  of 
Mr.  Rowan  from  that  of  the  late  sacrifice  in  a 
neighbouring  kingdom.* 

1  he  severer  law  of  that  country,  it  seems^ 
and  happy  for  them  that  it  should,  enabled 
them  to  remove  from  their  sight  the  victim  of 
their  infatuation.  The  more  mercifiil  spirit 
of  our  law  deprives  you  of  that  consolation ; 
his  sufierings  must  remain  for  ever  before 
your  eyrs,  a  continual  call  upon  your  shame 
and  your  remorse.  But  those  sunerings  will 
do  more ;  they  will  not  rest  satisfied  with 
your  unavailing  contrition,  they  will  challenge 
the  great  and  paramoimt  inquest  of  society : 
the  man  will  be  weighed  against  the  charge, 
the  witness,  and  the  sentence ;  and  impartial 
justice  will  demand,  why  has  an  Irisn  jury 
done  this  deed  ?  The  moment  he  ceases  to  be 
regarded  as  a  criminal,  he  becomes  of  neces- 
sity an  accuser ;  and  let  me  ask  you,  what 
can  your  most  zealous  defenders  be  prepared 
to  answer  to  such  a  charge?  When  your  sen- 
tence shall  have  sent  bim  forth  to  that  stage, 
which  guilt  alone  can  render  infamous,  let  mo 

*  Scotland,  from  whence  Messrs.  Muir, 
Palmer,  and  others,  were  transported  for 
sedition.  Ed.  of  Curran's  Speeeha, — See  the 
Scots  Trials  in  the  next  Volume. 


1095]  34  GEORGE  III.  Proceedings  against  A.  HandUon  Rowan,  Btq.  [1096 

tell  you,  he  will  not  be  like  a  little  statue 
uDon  a  mighty  pedestal,  diminishing  by 
elevation;  mit  he  will  stand  a  striking  and 
imposing  object  upon  a  monument,  which,  if 
it  does  not  (and  it  cannot)  record  the  atroci^ 
of  bis  crime,  must  record  the  atrocity  of  his 
conviction.  Upon  this  subject,  therefore, 
credit  me  when  I  say,  that  I  am  still  more 
anxious  for  you,  than  I  can  possibly  be  for 
him.  I  cannot  but  feel  the  neoiliarity  of  your 
situation.  Not  the  jury  of  his  own  choice, 
which  the  law  of  England  allows,  but  which 
ours  refuses ;  collectedin  that  box  by  a  person, 
certainly  no  friend  to  Mr.  Rowan,  certainly 
not  very  deeply  interested  in  giving  him  a 
very  imjnrtial  jury.  Feeling  this,  as  I  am 
persuaded  you  do,  you  cannot  be  surprised, 
ndwever  you  may  be  distressed,  at  the  mourn- 
ful presage,  with  which  an  anxious  public  is 
led  to  fear  the  worst  from  your  possible  deter- 
mination. But  I  will  not  for  the  justice  and 
honour  of  our  common  country,  suffer  my 
mind  to  be  borne  away  by  such  melancholy 
anticipation.  I  will  not  relinquish  the  confi- 
dence that  this  day  will  be  the  period  of  his 
sufferings;  and,  however  mercilessly  he  has 
been  hitherto  pursued,  that  your  verdict  will 
send  him  home  to  the  arms  of  his  family,  and 
the  wishes  of  his  country.  But  if, — which 
heaven  forbid ! — it  hath  still  been  unfortu- 
nately determined,  that  because  he  has  not 
bent  to  power  and  authority,  because  he 
would  not  bow  down  before  the  golden  calf 
and  worship  it,  he  is  to  be  bound  and  cast  into 
<the  furnace ;  I  do  trust  in  God,  that  there  is 
a  redeeming  spirit  in  the  constitution,  which 
will  be  seen  to  walk  with  the  sufferer  throueh 
the  flames,  and  to  preserve  him  unhurt  by  the 
conflagration. 

[After  Mr.  Cufran  had  concluded,  there 
was  another  universal  burst  of  applause 
through  the  court  and  hall,  for  some  minutes,* 
wliich  was  again  silenced  by  the  interference 
of  lord  ClonmelL] 

Mr.  Attorney  General.  My  lords;  It  is 
Mr.  Prime-Serjeant's  duty  to  speak  to  the 
evidence,  but  as  Mr.  Curran  has  let  fall  some 
things  to  make  an  impression  not  barely 
upon  those  who  surround  us,  I  must  be  ex- 
cused in  stating  some  facts  known  to  no 
human  being  but  myself. 
-  It  has  been  stated  that  this  was  an  oppres- 
sive prosecution,  and  that  oppression  has  been 
intended  by  the  delay.  Now,  I  do  aver  that 
the  instructions  he  has  received  are  false; 
that  I  received  no  instructions  of  the  sort 
from  government,  and  no  government  could 
think  of  prevailing  with  me  in  such  a  mea- 
sure. I  feel  within  myself,  that  no  man 
could  ask  me  such  a  thin^  twice  in  the  office 
I  hold.    Let  the  jury  consider  the  fact  as  it  is, 

'  •  Upon  leaving  the  Court,  Mr.  Curran  was 
drawn  home  by  the  populace,  who  took  the, 
horses  froai  bis  carriage.  Ediiifr  of  Curran't 
Speeches^ 


let  them  consider  the  evidence,  snd  God  fbr- 
bid  they  should  be  influenced  by  any  thing 
but  the  evidence.  Mr.  Cumn  states  that 
oppression  is  practised — ^I  am  re^woable  to 
the  Court  for  my  conduct  here,  ami  if  I  hare 
carried  on  this  prosecution  with  oppression,  I 
am  responsible  to'  the  countiy.  Let  this  gen- 
tleman, if  he  thinks  he  has  been  oppresed, 
call  me  to  punishment — ^let  roe  be  a  oisgrace 
in  the  eye  of  the  country,  and  let  me  be  (kirett 
from  that  profession  in  which  I  have  so  long 
been  honoured. 

The  facts  are  these ; — ^theaccusatioDasunst 
Mr.  Rowan  was  made  in  the  month  of 
December,  1792 ;  he  was  arrested  in  Jaoouj 
following,  and  brought  before  Mr.  Justice 
Downes  and  discharged  upon  bail.  The  in- 
formation was  filed  m  Htlarv  term ;  as  soon 
as  it  was  possible  by  the  rules  of  the  Court, 
Mr.  Rowan  pl^ded,  and  th^  venire  issued,  I 
do  protest  with  a  boA&fide  intention  to  tiy  Mr. 
Rowan:  aflerthatan  error  was  found  in  the 
record,  though  it  had  been  compared  befim; 
the  error  was  this ;  in  the  record  the  words 
were,  **  We  would  do"  so  and  so;  in  the 
publication  it  was  '^  Would  we  do"  so  and  so. 
As  soon  as  that  error  was  discovered,  notice 
was  given  that  the  trial  could  not  come  for- 
ward, and  the  witnesses  were  dismissed. 

In  Trinity  term,  application  was  made  t» 
issue  the  •oenire^  and  it  appeared  from  the 
Recorder,  that  he  was  aware  of  the  defects ;  I 
am  above  concealing  any  thing,  I  admit  be 
did  ofler  to  waive  any  objection  to  the  enw 
and  go  to  trial  directly.  I  asked  Mr.  Kemmis, 
"  arc  the  witnesses  gone  out  of  town?"— 
"  They  are  gone  to  Galway."  I  was  thciefbrc 
obliged  to  refuse  the  offer,  but  entered  a  wk 
prosequi  and  filed  a  new  information.  Mr. 
Howan  put  his  plea  upon  the  file,  and  in 
Michaelmas  term  I  applied  for  a  trial.  There 
were  several  trials  at  bar  appointed,  and  the 
Court  refused,  in  consequence  of  the  busi- 
ness before  them,  to  try  it  in  that  tens, 
and  appointed  it  for  this  term.  These 
are  the  facts  which  I  think  it  my  dotjto 
mention,  and  have  no  more  to  say  upon  the 
subject,  but  will  leave  the  case  entirely  to  the 
jury,  whose  verdict  will  not  be  influenced  by 
such  topics  as  have  been  thrown  out. 

Mr.  Curran,  Mr.  Attorney,  I  ooold  not 
know  the  circumstance  you  mention,  of  yvs 
witnesses  being  gone  out  of  town. 

Mr.  Attorney  General.  It  was  impossMe 
you  should.* 

•  In  the  latter  end  of  December,  ITW,  lb- 
Rowan  was  arrested  by  virtue  of  Mr.  Jortce 
Downes's  warrant,  on  achargeofdislHbiitiBJ 
a  seditious  paper.  •  Mr.  Justice  Downes  ht'* 
ing  assured  Mr.  Rowan,  that  the  «»^ 
tions,  upon  which  the  warrant  was  grounded 
would  be  returned  to  the  clerk  of  the  crow^ 
and  that  they  would,  he  supposed,  be  « 
course  by  him  laid  before  the  dm*.*** 

grand  jury ;    Mr.  Rowan,  instead  ofgjjPgl^ 
gaol|  in  puriuiii€c  of  bis  own  opinioib  mkm 
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Mr.  'Prime  Serjeant,  Wearied  and  ex- 
hausted as  you,  my  lords  and  geDtlemen  of 
the  jury,  must  be  at  this  late  hour,  I  yet  feel 
h  my  duty  to  trespass  a  short  time  upon  you, 
in  a  prosecution  vrhich  the  attorney-general 
has  been  obliged  to  institute : — Gentlemen,  I 

the  advice  of  his  law  friends,  and  gave  bail 
for  his  appearance  in  the  King's-bench,  to 
answer  such  charges  as  should  be  there  made 
against  him.  During  the  succeeding  Hilary 
term,  Mr.  Rowan  daily  attended  in  the  King's- 
faench,  and  on  the  last  day  of  that  term,  find- 
ing that  no  examinations  had  been  laid  before 
the  grand  jury  against  him,  he  applied,  by 
counsel,  to  the  Court,  that  the  examinations 
should  be  forthwith  returned,  particularly  as 
Mr.  Attorney-general  had,  in  the  course  of 
of  the  term,  med  two  informations  ex  officio 
against  him,  the  one  for  the  same  alleged 
•offence  of  distributm^  a  seditious  paper,  and 
the  other  for  a  seditious  conspiracy ;  where- 
upon, Mr.  Justice  Downes,  who  was  on  the 
hench^  having  asserted  that  he  had  on  the 
first  day  of  the  term,  returned  the  examina- 
tions to  the  clerk  of  the  crown,  and  the  clerk 
of  the  crown  having  said  that  irom  the  multi- 
plicitv  of  examinations  returned  to  him  on  the 
first  day  of  the  term,  in  the  course  of  the  term, 
and  even  on  that  day,  he  had  not  had  time  to 
look  them  over,  the  Court  refused  to  make  any 
order.  Mr.  Rowan  daily  attended  the  King's- 
bench  in  the  following  Easter  term,  until  the 
same  was  nearly  spent,  and  finding  that  no  bills 
were  sent  up  to  the  grand  jury  against  him,  he 
moved  the  Court,  by  counsel,  that  the  recog- 
nizance entered  into  by  him  and  his  baU, 
should  be  vacated,  and  publicly  declared,  that 
if  this  motion  was  not  granted,  he  would  sur- 
render himself  in  discharge  of  his  bail.  The 
attorney-general  consenting,  the  motion  was 
granted,  and  the  recognizance  was  vacated. 

[It  may  not  be  improper  here  to  state,  that 
the  above  examinations  having  charged  Mr. 
James  Napper  Tandv,  with  distributing  a 
seditious  paper  equally  with  Mr.  Rowan,  he 
likewise  gave  bail ;  but  not  having  appeared 
in  Court  pursuant  to  his  recognizance,  it  was 
estreated,  green  wax  process  issued  against 
the  bail,  and  the  amount  of  the  recognizance 
levied  from  them,  though  no  bill  of  indict- 
ment, grounded  on  these  examinations,  was 
ever  preferred  against  him,  and  though  his 
absence  was  notoriously  on  another  account.] 

In  the  above  mentioned  Easter  term,  a 
motion  was  made,  on  behalf  of  Mr.  Rowan,  to 
fix  certain  days  for  trial  of  the  informations 
filed  ex  officio  against  him,  and  the  attorney- 
general  having  agreed  to  the  appointment  of 
two  days  in  the  epsuing  Trinity  term,  viz.  the 
dd  and  IXh  days  of  May,  those  days  were  ac- 
cordingly appointed  for  the  purpose.  How- 
ever, in  the  Easter  vacation,  the  attorney- 
reral  served  a  notice  on  Mr.  Rowan,  that 
would  not  proceed  to  trial  on  those  days, 
and  would  apply  to  the  Court  to  appoint  other 
4ays,  grouBoed  en  an  affidavit  to  be  filed;  of 
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say  obliged,  because  prosecution  is  painful  to 
him,  as  well  as  to  those  who  act  with  him. 
The  infliction  of  punishment  is  disagreeable 
to  the  Court,  but  in  our  public  duty  these 
weaknesses  must  give  way.  There  is  justice 
due  to  the  public ;   my  learned  friend  is  the 

which  notice  would  be  given ;  nothing  was 
done  upon  this  notice,  and  no  affidavit  was 
filed,  or  motion  made  thereon,  and  the  venire, 
the  process  necessary  for  impannelling  juries 
on  the  days  appointed,  having  been,  after 
being  issued,  kept  by  Mr.  Kemmis,  the  crown 
solicitor,  instead  of  being  delivered  to  the 
sheriff,  a  motion  was  made,  on  behalf  of  Mr. 
Rowan,  in  the  last  Trinity  term,  tliat  the 
venire  should  be  delivered  to  the  proper 
officer,  in  order  that  the  trials  might  be  had  on 
the  days  appointed,  in  case  tiie  Court  should 
not  grant  anv  motion  the  attorney-general 
might  make  mr  postponing  the  trials.  This 
motion  was  opposed  by  the  attomey-^neral 
— he  declared,  that  there  was  error  in  the 
information  for  distributing  a  seditious  paper. 
Mr.  Rowan  offered  to  agree  to  an  immediate 
amendment  of  the  information,  or  that  a  fresh 
one  should  be  filed  and  pleaded  to  instanter^ 
or  that  he  would  release  all  errors; — all  these 
offers  were  severally  refused.  The  object  of 
the  attorney-general  appeared  to  be  to  post- 
pone the  trials,  and  though  only  one  of  the 
mformations  was  stated  to  be  informal,  yet 
the  day  appointed  for  the  trial  of  the  othep^ 
which  was  supposed  to  be  formal,  passed 
away  without  trial,  equally  with  the  day  ap- 
pointed for  the  trial  of  the  one  which  was 
stated  to  be  informal.  The  attorney-general 
afterwards  withdrew  the  information  stated 
to  havej>een  informal,  and  filed  another  in 
the  stead  thereof.  Many  of  Mr.  Rowan's 
friends  suspected,  that  the  motive  for  post- 
poning the  trials  was  the  expectation  of  nav- 
ing,  under  the  shrievalty  of  Mr.  Gi£fiird,  juries 
more  favourable  to  government  prosecutions, 
than  they  could  entertain  any  hopes  of  having 
during  the  shrievalty  of  Mr.  ilutton.  In 
Michaelmas  term  last^  the  attorney-general 
applied  to  the  Court,  that  a  day  should  be 
appointed  for  the  trial  of  the  information  for 
distributing  a  seditious  paper ;  the  Court  would 
not  appoint  a  day  in  that  term,  but  appointed 
a  day  for  the  trial  of  that  information  in 
Hilary  term  following,  viz.  the  S9th  January 
last.  After  Mr.  Rowan  had  received  his  sen-  . 
tence,  being  desirous  of  having  the  informa- 
tion  for  a  seditious  conspiracy  also  tried  and 
disposed  of,  he  instructea  his  ciounsel  to  move 
for  the  appointment  of  a  day  for  the  purpose ; 
and  the  counsel  having  mentioned  to  the 
attorney-general  such  his  instruction,  the 
attorney-general  said,  that  it  was  not  his  in« 
tentionto  proceed  upon  that  information,  and 
that  he  haa  been  prevented  only  by  a  press  of 
business  from  withdrawine  it,  but  would 
without  further  delay,  and  accordingly  the 
attorney-general  has  since  entered  a  noii 
protequi  as  to  that  infonnation,    Orig.  Bd^ 
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advocate  of  justice  to  the  public,  Hot  of  perse- 
cution a^Dst  the  defendant. 

There  is  no  man^  wijo  recollects  the  period 
at  which  this  publication  came  oiit|  too  noto- 
rious and  shameful  to  be  forgotten,  who  must 
not  have  thought  it  highly  proper  to  bring 
the  publisher  to  a  legal  triai.  To  the  exer- 
tions of  Boverament,  at  that  time,  it  is  to  be 
attributed  that  the  trial  by  jury  still  subsists 
among  us,  and  that  he  has  not  been  before 
now  tried  at  another  court ;  that  the  KineV 
b^nch  has  not  been  superseded  by  a  Rcv<hu- 
tionary  Tribunal ;  and  that  my  learned  friend 
has  not,  ere  now,  made  room  for  the  public 
accuser.  The  defendant  must  think  it  fortu- 
nate that  he  is  tried  according  to  established 
law,  and  defended  by  counsel  of  his  own  elec- 
tion, and  before  a  jury,  bound  by  a  solemn 
appeal  to  God,  to  find  according  to  the  evi  • 
dence  given  to  them,  notwithstanding  that 
disgraceful  situation  in  which  it  has  been 
stated  the^  will  be  held,  if  they  presume  to 
find  a  verdict  of  conviction.  I  feel  no  danger 
that  this  jury  can  be  intimidated  by  apprehen- 
•ions*  or  mfluenced  by  prejudice.  My  learned 
firiena  and  I  have  been  represented  as  instru- 
ments of  oppression  a^instthe  gentleman  at 
the  bar  I  consider  it  as  the  talk  of  the 
moment,  because  his  learned  counsel  little 
knows  us,  if  he  thinks  us  capable  of  acting  so 
abominable  a  part.  He  could  not  mean  it  in 
the  extent  to  which  it  reaches  the  common 
aar;  I  can  consider  it  only  as  the  splendid 
effusion  of  his  talents ;  he  was  anxious  to  lead 
you^  Gentlemen,  from  that  which  was  the 
true  object  of  consideration. 

You  have  been  told,  the  defendant  was 
Iprosecuted  because  he  published  an  invitation 
to  the  volunteers,  entered  into  the  discussion 
of  a  reform,  and  Catholic  emancipation,  and 
eadeavoured  to  have  a  national  convention 
aasembled.  I  will  tell  the  jury  it  is  n^t  a  pro- 
•eoution  upon  any  one  of  these  grounds ;  but 
a  prosecution,  because  these  subjects  were 
thrown  before  the  public  in  a  paper  crammed 
vnth  libellous  and  seditious  matter,  calculated 
to  inflame.  These  measures,  which  were 
•ought  after,  should  be  procured  by  the  power 
of  reason  and  not  bv  an  intimidation  of  the 
l^ffidature.  Little  does  the  defendants  coun- 
•el  know  me,  if  he  thinks  I  could  prosecute 
a  man  for  calling  upon  the  volunteers  to  sup- 
fwess  domestic  tumult  or  resist  a  foreign  foe ; 
these  are  the  subjects  to  which  he  calls  your 
attention,  totally  evading  the  offensive  mat- 
ter in  the  publication. 

Gentlemen,  the  questions  which  you  are  to 
try  are  these:  Was  this  matter  published? 
Is  it  a  libel  ?    And  was  the  intention  cnml- 

jial? Can  he  desire  more?    If  it  was  not 

published,  if  it  be  not  libellotts^  and  the  inten- 
tion was  not  criminal,  I  agi^  that  the  defen- 
dant ou^t  to  be  acqiHttS ;  and  if  the  jury 
acquit  him  after  a  lair  and  candid  discussion 
of  the  €ase»  no  man  will  be  more  satisfied 
than  I  shall.  But  if,  without  such  a  conskle- 
ration,  a  jury,  ia  times  of  distiaetioii  oad  dis- 


order should,  acqnit  the  factious,  I  agree  with 
the  gentleman,  that  the  world  would  bear 
hard  upon  a  jury,  who  from  fear  or  favour  be* 
trayed  that  situation  in  which  tlie  law  and 
the  constitution  placed  them. 

Let  me  now,  gentlemen,  take  that  place 
which  it  is  my  duty  to  take,  and  which  the 
gentleman  on  the  other  side,  I  suppose  from 
address,  so  lightly  touched  upon.  I  stiall  re* 
verse  the  or£r  he  adopted.  The  first  ques- 
tion then  is,  "  Whether  the  publication  of 
this  libel  was  by  the  defendant  r"  If  there  be 
a  man,  entertaining  a  doubt  after  the  evi- 
;  dence  stated,  it  is  in  vain  for  me  to  address 
him.  In  support  of  the  iact  of  pubiicatioa 
Mr.  Ly ster  has  been  examined;  he  states 
that,  uDon  the  day  of  the  publication  of  the 
paper,  nc  was  passing  through  Cope-street,  in 
this  cit^,  and  seeing  a  great  crowd  at  the 
house  of  Mr.  Pardon,  he  went  there  to  know 
what  the  object  of  the  meeting  was ;  he  2>ay^ 
that  on  going  to  the  door  he  saw  Mr.  Rowan, 
who  prevented  him  from  going  to  that  part 
where  the  assembly  was.  saying  he  could  not 
be  let  in  with  coloured  clothes;  afterwards  he 
went  up  to  the  gallery :  a  bundle  of  papers 
was  brought,  some  were  thrown  upon  the  ta- 
ble, and  some  handed  up  to  the  gallery,  and 
this  particular  paper  which  he  produced  was 
thrown  from  a  parcel  which  Mr.  Hamilton 
Rowan  had  in  nis  hand.  The  witness  got 
this  paper,  which  was  thus  for  the  first  time 
put  into  circulation :  he  jgave  an  account  of 
the  manner  in  which  this  matter  was  com- 
municated to  the  Crown  solicitor. 

The  witness  was  questioned  much  as  to  fa- 
mily matters,  with  a  view  to  impeach  hischa^ 
racter ;  but  it  has  had  a  contrary  efifect :  for 
the  matter  was  submitted  to  reference,  and 
the  authenticity  of  the  instrument  under 
which  his  brother  claimed,  has  been  estab- 
lished, and  some  hundreds  awarded,  one  shil- 
ling of  which  would  not  have  been  given  if 
they  believed  the  instrument  to  be  forged. 
When  he  was  interrogated  as  to  these  mat- 
ters, he  said  he  heard  this  day,  that  Mr. 
Blake  was  to  be  examined  to  impeach  his 
character,  '<  If  I  knew  it  before,^'  said  be  **  1 
could  have  had  witnesses  from  the  country  to 
support  me.''  But  when  Mr.  Blake  was  call- 
ed, did  he  in  any  respect  whatever  impeacli 
the  character  of  Mr.  Lyster,  ?  he  would  not 
say  that  Mr.  Lyster  was  not  to  be  believed. 
What  then  must  you  Uiink,  when  resort  has 
been  had  to  distant  counties  to  find  witnesses 
to  impeach  the  character  of  Mr.  Lyster,  and  out 
of  the  150  men  assembled  in  Cope- street,  no 
one  has  been  brought  forward  to  deny  the  fiibct 
which  has  been  sworn  to  ?  Will  the  jury  bo- 
lieve  that  if  the  fact  could^  be  controverted, 
men  would  not  come  forward  with  emulatkm 
to  acquit  Mr.  Rowan?  I  there  join  with  his 
counsel:  be  is  far  above  bringing  any  man 
forward  to  swear  that  which  is  not  the  &ct; 
he  would  not  purchase  an  acquittal  by  such 
means,  and  therefore  it  is»  gentlemen,  that 
you  have  not  witaesses  to  prove  ha  was  not 
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Aere,  or  to  prove  he  was  inactive  upon  the 
occaaioa. 

The  next  witness^  gentlemen^  was  Mr.  Mor-» 
ton ;  he  goes  in  direct  confirmation  of  every 
thing  sworn  to  b^  Lyster,  though  he'does  not 
prove  the  same  individual  paper ;  but  he  re- 
moRibered  hearing  the  words  of  such  another 
paper  read,  it  began  with  the  words,  **  Citi- 
len  soldiers  to  arms  !'*  This  evidence/though 
not  decisive  of  itself  as  to  the  identity  of  the 
paper,  is  corroborative  of  the  testimony  of 
Lyster,  and  shows  that  Mr.  Rowan  was 
there. 

Thus  stands  the  evidence  as  to  the  publica- 
tion. Can  any  man  doubt  that  this  paper 
was  published  by  Mr.  Rowan?  It  is  not  ne- 
cessuy  for  me  to  tell  you  what  is  a  publica- 
tion in  f>oint  of  law,  as  to  writing  or  printing; 
but  puttii^  it  into  circidation  is  a  puolication 
in  law  and  fact.  I  forgot  to  take  notice  of 
the  other  impotent  attempts  to  impeach  the 
credit  of  Mr.  Lyster  by  the  evidence  of  Smith, 
who  could  not  prove  any  thing ;-  and  the  evi- 
dence of  an  unfortunate  woman,  between 
whose  daughter  and  Mr.  Lyster's  brother 
there  had  TOen  some  attachment.  But  that 
I  leave  as  matter  of  law  to  your  lordships  to 
atate  to  the  jurv.  Thus  stands  the  evidence ; 
and  with  regard  to  the  publication,  if  I  were 
npon  the  jury,  no  earthly  consideration  could 
induce  me  not  to  give  a  verdict  of  convic- 
tion. 

I  shall  now  beg  leave  to  call  your  attention 
to  the  publication  itself.  It  is  charged  in  the 
information  that  it  was  designed  to  overthrow 
the  government,  to  overawe  the  legislature, 
to  create  tumult  and  disorder :  there  are  pa- 
ragraphs in  the  paf>er  to  warrant  everv  charge 
contamed  in  the  information,  which  is,  m 
point  of  law,  sufficiently  sustained.  If  there 
be  a  single  piaragraph  of  this  paper  to  warrant 
the  jury  to  draw  this  conclusion,  that  it  was 
intended  to  throw  the  government  into  dis- 
grace, to  excite  the  subjects  to  make  altera- 
tions in  the  government  by  force,  to  excite 
them  to  tumult,  to  overawe  the  legislature  by 
an  armed  force ;  if,  I  say,  there  is  a  single  pa- 
ragraph in  this  paper,  from  which  you  can 
draw  that  inference,  it  sufficiently  proves  the 
subject  matter  of  the  information. 

The  gentleman  concerned  for  the  defen- 
dant read,  from  the  account  of  a  trial,  what  an 
English  jury  did  in  the  case  of  the  Morning 
Chronicle,  as  an  example  for  an  Irish  jury,  as 
if  that  were  to  bind  you  upon  your  oaths;  and 
yet  what  was  the  case  ?  The  jury  thought 
-that  a  printer,  endeavouring  to  get  his  bread 
was  not  as  guilty  as  the  person  compos- 
ing the  libel,  and  that  the  former  did 
not  distribute  it  with  any  malicious  view. 
'  But  suppose  500  juries  found  such  a  ver- 
dict, are  you  to  follow  their  example?  I 
am  wishing  to  take  up  the  distinction  made 
b;^  the  defendant's  counsel  and  my  learned 
firiend  in  the  prosecution.  If  this  paper  had 
rested  with  the  invitation  of  the  volunteers  to 
arms,  he  never  would  have  instituted  this 


proseeution  upon  that  account.  As  in  the 
casein  England,  lord  Kenyon  said, -^^ there 
may  be  much  innocent  matter  in  the  publica- 
tion, but  laiet  anguis  in  herbdj  there  may  be 
mudi  to  censure."  *  But  here  is  a  publica- 
tion teeminjg  with  faction,  tomult,  and  sedi- 
tion; it  is  impossible  to  suppose  it  was  in- 
tended for  the  old  volunteers,  it  comes  from 
the  society  of  United  Irishmen. 

The  first  words  have  been  passed  over  by 
the  defendant's  counsel,  but  they  sh<^r  at 
once  the  wicked  adoption  of  French  principles 
and  French  language.    Is  there  any  man  who 
does  not  know  that  at  that  period,  the  French 
revolutionists  universallv  adopted  the  expres- 
sion of  •*  Citizens  ?"    This  paper  begins  "  Ci- 
tizen soldiers ;  you  first  took  up  arms  to  pro- 
tect your  country  from  foreign  enemies  and 
domestic  disturbance ;  for  the  same  purposes 
it  now  becomes  necessary  that  you  should  re^ 
sume  them."    It  is  not  confined  to  summon- 
ing the  volunteers  to  prptect  their  country,  it 
calls  them  to  political  discussion :  was  this  a 
|>eriod  for  such  proceedings  ?    **  A  proclama- 
tion has  been  issued  in  £ne1and  for  embody- 
ing the  militia,  and  a  proclamation  has  been 
issued  by  the  lord  lieutenant  and  council  in 
Ireland,  for  repressing  all  seditious  associa- 
tions ;  in  consequence  of  both  these  procla- 
mations it  is  reasonable  to  apprehend  danger 
from  abroad  and  danger  at  home.  For  whence 
but  from  apprehended  danger  are  those  me- 
nacing preparations  for  war  drawn  through 
the  streets  of  this  capital  f  or  whence  if  not 
to  create  that  internal  commotion  which  was 
not  found,  to  shake  that  credit  which  was  not 
affected,  to  blast  that  volunteer  honour  which 
was  hitherto  inviolate,"  —  Gentlemen,  was 
public  credit  affected  or  not?    Was  there  a 
man  at  that  time  who  could  reckon  upon  the 
security  of  his  house  for  a  night?  —  "Are 
those  terrible  suggestions  and  rumours  and 
whispers  that  meet  us  at  every  comer,  and 
agitate  at  least  our  old  men,  our  women,  and 
our  children?    Whatever  be  the  motivcf,  or 
from  whatever  quarter  it  arises,  alarm  has 
arisen;   and  you  volunteers  of  Ireland  are 
therefore  summoned  to  arms  at  the  instance 
of  government,  as  well  as  by  the  responsibi- 
lity attached  to^our  character,  and  the  per- 
manent obligations  of  your  institution."     If 
this  were  a  real  invitation  to  the  volunteers, 
it  would  endeavoiu-  to  reconcile  them  to  the 
government  they  were  called  upon  to  defend ; 
to  stand  or  fall  with  the  constitution,  which 
they  had,  so  much  to  their  honour,  exerted 
themselves  to  establish.    But  here  follows  a 
direct  insinuation  calculated  to  excite  jealousy 
between  the  government  and  them.    "  We 
will  not  at  this  day  condescend  to  quote  au- 
thorities for  the  right  of  having  and  of  using 
arms,  but  we  will  cry  aloud,  even  amidst  the 
storm  raised  by  the  witchcraft  of  a  proclama- 
tion,"— Is  that  a  peaceable  invitation  to  the 
volunteers? — '^  that  to  your  formation  was 
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owing  the  peace  and  protection  of  this  island, 
to  your  relaxation  has  been  owing  its  relapse 
into  impotence  and  insignificance'' — here  the 
country  U  represented  to  be  in  such. a  state, 
that  every  man  is  called  upon  to  rescue  it  from 
insignificance ; — *'  to  your  renovation  mu3t  be 
owing  its  future  freedom  and  its  present  tran- 
quillity; you  are  therefore  summoned  to 
arms,  in  order  to  preserve  your  country  in 
that  guarded  quiet  which  may  secure  it  trom 
external  hostility,  and  to  maintain  that  inter- 
nal regimen  throughout  the  land  which,  su^ 
perse(ung  a  notorious  police  or  a  suspected 
militia,  may  preserve  trie  blessings  of  peace 
by  a  vigilant  preparation  for  war/' — ^This  is  a 
peaceaEle,  quiet  invitation  to  the  volunteers, 
setting  them  against  the  legalized  establish- 
ments of  the  country,  and  against  that  mea^ 
sure  which  was  in  agitation. 

It  is  called  a  suspected  militia.  The  esta- 
blishment of  a  great  constitutional  force,  a 
mihtia,  will  be  soon  experienced  to  be  of  ad- 
vantage to  the  kingdom,  and  not  an  oppres- 
sion; but  too  fatal  have  been  the  conse- 
quences of  decrying  it ;  opposition  was  given 
to  the  militia  law,  and  numbers  have  fallen 
sacrifices  to  their  error.  It  is  nothing  less 
than  an  order  to  the  army  to  disband ;  that 
body  of  men  to  whom  we  owe  the  safety  of 
the  state,  are  told  they  are  not  to  be  entrusted. 
< — **  Citizen  soldiers,  to  arms,  take  up  the 
jBhield  of  freedom  and  the  uledges  of  peace — 
2>eace,  the  motive  and  ena  of^your  virtuous 
mstituUon — war,  an  occasional  duty,  ought 
never  to  be  made  an  occupation ;  every  man 
should  become  a  soldier  in  the  defence  of  his 
rights ;  no  roan  ought  to  continue  a  soldier 
for  offendinjg;  the  rights  of  others ;  the  sacri- 
fice of  life  in  the  service  of  our  country  idtHi 
duty  much  too  honourable  to  be  intrusted  to 
mercenaries.'^ 

In  another  paragraph  it  says,  '*  By  liberty 
W6  never  understood  unlimited  freedom,  nor 
by  equality  the  levelling  of  property  or  the 
destruction  of  subordination ;  this  is  a  calum- 
jiY  invented  by  that  faction,  or  that  gang, 
wnich  misrepresents  the  king  to  the  people, 
and  the  people  to  the  king.^'  What  is  the 
meaning  of  this  paragraph  ?  it  was  unintelli- 
gible to  me,  until  I  heard  the  argument  of  the 
counsel :  he  did  fairly  avow  it  to  be  the  go- 
vernment of  this  country,  that  a  gang  was 
formed  to  preserve  themselves  in  power; 
otherwise  indeed  it  is  the  most  rank  nonsense 
and  ribaldry  that  ever  fell  from  the  pen  of 
man ;  it  seems  to  be  a  French  idea,  to  excite 
tumtdt  in  the  whole  body  of  the  people. 

The  publication  goes  on  and  says — *^  Here 
we  sit  without  mace  or  beadle,  neither  a  mys- 
tery nor  a  crafl,  nor  a  corporation — in  four 
words  lies  all  our  power,  Universal  Emanci- 
pation and  Representative  Legislature  ; 
jet  we  are  confident  that  on  the  pivot  of  this 

1>rinciple,  a  convention,  still  less  a  society, 
ess  still  a  single  man,  will  be  able  first  to 
move,  and  then  to  raise  the  world.  We 
therefore   wish  for   Catholic  emaocipa^oo; 


without  any  modification,  biit  still  we  onuid^ 
this  necessary  enfranchisement  as  merdy  the 
portal  to  the  temple  of  national  fireedom: 
wide  as  this  entrance  is — wide  enough  td.ad-^ 
mit  three  millions — it  is  narrow  when  com-, 
pared  to  the  caf^dcity  and  comprebensioQ  of 
our  beloved  principle,  which  takes  in  eveiy 
individual  of  the  Irish  nation,  casts  an  equal 
eye  over  the  whole  island,  embraces  all  that 
think,  and  feels  tor  all  that  sufier.  The  Ca* 
tholic  cause  is  subordinate  to  our  cause,  and 
included  in  it ;  for,  as  United  Irishmen,  ve 
adhere  to  no  sect  but  to  society — to  no  creed 
but  Christianity — to  no  party  but  the  whole 
people.  In  the  sincerity  of  our  souls  do  we 
desire  Catholic  emancipation;  but  were  it 
obtained  to-morrow,  to-morrow  would  we  go 
on,  as  we  do  to-day,  in  the  pursuit  of  that  re- 
form, which  would  still  be  wanting  to  ralify 
their  liberties  as  well  as  our  own."  Bete  the 
libel  recommends  an  emancipation  to  the 
Catholics,  as  a  colourable  pretence  for  accom- 
plishing their  other  schemes.  "  For  both 
these  purposes,*'  says  it,  ''  it  appears  neces- 
sary that  provincial  conventions  shouki  as- 
semble preparatory  to  the  convention  of  the 
Protestant  people.  The  delegates  of  tbe  Ca-- 
tholic  body  are  not  justified  in  commuaicatiog 
with  indlvkiuals,  or  even  bodies  of  infeiior 
authority,  and  therefore  an  assembly  of  a  si- 
milar nature  and  orc^anization*' — Here  the 
very  terms  made  use  of  by  the  French  revo- 
lutionists are  again  adopted  in  this  publicap 
tion — he  says,  *'  organization  is  necessary  to 
establish  an  intercourse  of  sentiment,  an  uni- 
formity of  conduct,  an  united  cause,  and  aa 
united  nation.'' 

In  the  subsequent  paragraph,  the  author 
enforces  the  necessity  of  the  apeedy  meeting 
of  conventions. — **  If,"  says  he,  •*  a  convcn- 
tioa  on  the  one  part  does  not  soon  follow,  and 
is  not  soon  connected  with  that  on  the  other, 
the  common  cause  will  split  into  the  partial 
interest ;  the  people  will  relax  into  inatteo- 
tion  and  inertness ;  the  union  of  affection  and 
exertion  will  dissolve;  and  too  probablysome 
local  insurrections,  instigated  oy  the  malig- 
nity of  our  common  enemy,  may  commit  the 
character,  and  risk  the  tranquillity  of  the 
island,  which  can  be  obviated  only  by  the 
infiuence  of  an  assembly  arising  from,  assimi- 
lated with  the  people,  and  whose  spirit  ttOj 
be,  as  it  were,  knit  with  the  soul  of  the  na- 
tion— unless  the  sense  of  the  Protestant  peo- 
ple be  on  their  part,  as  fairly  collected,  and  ss 
judicioasly  directed;  unless  individual  exer- 
tion consolidates  into  collective  strength :  uo- 
less  the  particles  unite  into  mass,  we  may 
perhaps  serve  some  person  or  some  parly 
for  a  little,  but  the  public  not  at  all.*!  Does 
this  mean  to  give  the  fullest  dominion  to 
the  whole  body  of  the  people,  to  overawe 
the  govemine  executive  power?  GeBdemefl^ 
the  mass  of  the  people  is  to  be  collected  aAer 
the  French  manner,  and  bear  down  all  1>^^ 
them.  French  doctrines  were  to  be  carried 
into  executioa,    Af c  those  Uie  iaooceat  tOr 
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I  ixunationofclaittis  and  the  discussion  of  great 
'  political  subjects?  To  what  part  of  the  dis* 
cussion  was  it  necessary  to  tell  the  army,  that 
f' seduction  made  them  soldiers?''  Was  it 
necessary  for  the  deliberation  of  that  ^reat 
question,  the  emancipation  of  tlie  Catholics 
of  Ireland,  to  say  to  the  army,  "  seduction 
made  them  soldiers,  but  nature  made  them 
inen?''  The  words  are,  "We  now  address 
you  as  citizens,  for  to  be  citizens  you  became 
.soldiers,  nor  can  we  help  wishing  that  all 
soldiers  partaking  the  passions  and  mterest  of 
the  people  wcdd  remember,  that  they  were 
once  citizens,  that  seduction  made  them  sol- 
diers, but '  Nalure  made  them  men  ' "  I  say, 
gentlemen,  where  was  the  necesMty  of  telling 
be  army,  that  seduction  made  them  soldiers? 
Was  it  necessary  to  detach  them  from  their 
.duty,  for  the  purposes  which  this  publication 
intended  to  accomplish. 

You  are  told  that  their  whole  creed,  their 
.whole  system  '*  lay  in  four  words,  universal 

XMAliCIPA'FlOK,    and    REPRESENTATIVE   LEOIS- 

X.ATU&E/'  I  say,  without  universal  slavery 
there  cannot  be  universal  emancipation,  and 
without  the  niin  of  that  constitution,  (the 
panegyric  upon  which  produced  such  a  burst 
of  applause  m  favour  or  the  learned  counsel,) 
there  cannot  be  a  representative  legislature. 
The .  legislative  authority  consists  of  King, 
liords,  and  Commons. — But  they  must  have 
An  elected  king,  and  elected  nobles  to  answer 
their  ideas  of  representative  legislature. 

I  am  unwilling  to  state  the  ^itiousness  of 
this  libel  ^ther :   but  there  is  another  para- 
-^raph  which  deserves  to  be  considered,  it 
9i^s,  *^  The  nation  is  neither  insolent,  nor  re- 
bellious, nor  seditiotis.    While  it  knows  its 
Tights,  it  is  unwilling  to  manifest  its  powers ; 
it  would  rather  supplicate  administration  to 
anticipate  revolution  by  a  well- timed  reform, 
and  to  save  their  country  in  mercy  to  them- 
fielves.''    Here  the  government  of  this  coun- 
try was  called  upon  to  yield  to  this  reform,  to 
aatkipate  revolution,  and  save  this  country  in 
mercy  to  then^selves.  The  peaceable  language 
i>f  discussion !  Can  you  read  this  publication 
4ind  say  it  was  not  the  intention  of  the  pub- 
.biidher  to  intimidate  and  overawe  the  govern- 
ment of  this  country  ?  The  people  are  invited. 
to  arms,  to  catch  a  revolution  by  force,  and 
then  the  government  is  called  upo^  to  anti- 
.cipate  the  revolution  b^  a  reform.    Is  this  the 
^Maceable  discussion  tor  which  the  coupsel 
contend  ?  Or  is  this  the  freedom  of  the  press? 
jfor  which  I  would  go  as  far  as  any  man. 

Here  the  libel  appoints  a  particular  day  for 

t}ie  convention  to  meet;  it  says  ''The  15th 

.of  February  approaches,  a  day  ever  memorar 

l>ie  in  the  annals  of  this  country^  as  the 

laorth-day.  of  new  Ireland ;  let  parochial  meet- 

.iz^gs  be  held  as  soon  as  possible ;  let  each  parish 

^iel^rn  delegates ;  let  the  sense  of  Ulster  be 

^^{aiii  declared  from  Duns&nnon  on  a  day 

'9>«^i8pi(:ious  ^o  union,  peape^  and  freedom,  and 

^t^e  spirit  t>f  the  North  will  again  become  the 

^j»iFii  af  the;.wi,iiQn^  .  %\^G  ciyA  assembly 
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ought  to  claim  the  attendance  of  the  military 
associations."  Here  the  military  associations 
were  particularly  called  on  to  attend  the  civil 
assemTblyat  Dungannon :  was  it  for  the  pur- 
pose of  giving  weight  to  their  resolutions? 
Was  it  for  the  purpose  of  sending  their  reso- 
lutions to  parliameut,  backed  by  the  people  in 
arms?  It  was  a  national  convention  to  he  at- 
tended by  a  national  guard.  This  was  tbe 
object  of  this  publication  as  it  strikes  me ; 
the  very  able  manner  in  which  it  was  gone 
through  by  my  learned  friend,  makes  it  unne- 
cessary for  me  to  dwell  upon  it,  lest  I  should 
weaken  the  force  of  his  remarks. 

If  you  are  salisfi.^d  of  the  fact  that  Mr- 
Kowan  did  publish  the  instrument  in  ques- 
tion, then  you  will  consider,  whether  that 
publication  was  likely  to  produce  the  effects 
mentioned  in  the  information  ?  and  you  will 
decide  whether  the  publication  was  an  innq" 
cent  or  a  criminal  one?  I  will  agree  it  is 
matter  for  jour  consideration  whiU  was  the 
immediate  effect  of  publishing  this  libel? 
Immediately  after  it  was  read,  some  copies  of 
it  were  thrown  out  to  the  mob  in  the  street, 
who  called  out  fop  more  of  them,  and  more  of 
them  were  thrown  out.  Here  is  a  fact  which, 
if  you  believe  it,  is  of  considerable  weight. 

Gentlemen,  in  this  case  there  has  been  no 
justification,  nothing  lias  been  said  to  palliate 
the  publication.  You  will  decide  on  the 
matter  of  this  libel,  and  whether  it  was  pub- 
lished  with  an  innocent  intention,  or  with  that 
seditious  view  charged  in  the  information. 

Gentlemen  of  the  jury,  in  any  case  where  a 
man  kills  another,  it  is  pri/nd  facie  evidence  ot 
malice,  but  it  admits  of  proof  to  show  the 
manner  in  which  it  was  none,  and  whether 
the  party  accused  killed  the  person  with  a 
felonious  intent,  or  whether  the  killing  was 
by  accident,  and  not  done  with  any  intention 
of  taking  away  the  life  of  the  party.  The 
allusion  comes  home ;  here  is  a  libel,  and 
unless  it  is  shown  by  excuse  or  justification, 
that  it  can  be  qualified,  the  law  will  say  it  is 
libellous. 

In  the  present  case,  the  learned  counsel  OA 
the  part  (A'  the  defendant  has  endeavoured  to 
set  your  hearts  and  passions  against  your  con- 
sciences and  Judgments,  by  representing  that 
the  liberty  of^the  press  would  be  destroyed  by 
a  verdict  against  the  defendant ;  but  I  appeal 
to  the  authority  to  which  he  a]^pealed  to  stiew 
what  the  liberty  of  the  press  is,  *'  It  is  en>- 
ployed  as  the  centinel  to  alann  us ;  we  should 
take  care  it  is  not  abused  and  converted  into 
a  traitor;  the  instant  it  degenerates  into 
licentiousness  it  must  be  punished.'^  Th^jt  is 
an  opinion  to  which  every  man  must  sub- 
scribe, and  which  should  be  as  lasting  as  the 
constitution  itself. 

Gentlemen,  I  have  trespassed  too  long  upon 
your  patience ;  if  you  can  reconcile  it  to  your 
oaths,  that  Mr.  Rowan  did.  not  publish  this 
paper}  or  that  i%  does  not  contain  any  matter 
Ijijt]|$llous.  no  ipan  will  be  better  pleased  at  an 
acquittal  thanT  s^l.  But  on  the  ^thitr 
4B 
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band,  I  conjure  yoa  by  jour  oaths,  that  oniii-  i 
fluenced  by  power  or  prejudice,  fiivour  or ! 
affection,  tou  discharge  your  duty  to  God, 
your  country,  and  yourselves. 

Sl'MMIXG    UP. 

The  Earl  of  Clonmell,  lord  chief-justice. —  I 
Gentlemen  of  the  Jury;  at  this  late  hour,  it  J 
i»  some  relief  to  the  bench  and  myself  that ! 
the  learned  gentlemen  of  the  bar,  on  both  I 
sides,  have  so  aMy  &poken  in  this  case,  that  j 
it  i.s  not  now  neces<«ary  for  nie  to  be  very  ! 

frolix    or  voluminous  in  my  observations.  I 
shall  therefore,  for  your  convenience  and  that 
of  the  bench,  contract  n:y  observations  within 
as  short  a  space  a**,  in  the  discharge  of  my 
duty,  I  think  I  ought  to  do. 

Before  I  go  into  the  particulars,  or  give  any 
opinion  upon  the  publication,  I  think  it  my 
duty  to  state  and  fully  apprize  you  of  a  statute 
which  passed  the  last  session  of  parliament  in 
this  kinprflom,*  by  which  it  is  declared  and 
enacted,  that  upon  all  trials  by  indictment  or 
information  (which,  if  it  wanted  it,  is  an  ad- 
•  ditional  solemnization  of  this  mode  of  trial) 
where  issue  is  joined,  as  in  the  present  case, 
for  making  or  publishing  any  libel,  the  jury 
may  give  a  verdict  of  guilty  or  not,  upon  the 
whole  matter  put  in  issue,  and  shall  not  be 
required  or  directed,  by  the  court,  to  find  guilty 
merely  upon  proof  of  publication,  provided 
the  court  shall,  according  to  their  discretion, 
give  their  opinion  upon  the  matter  in  issue,  in 
like  manner  as  in  other  criminal  cases.  I 
shall  endeavour,  as  far  as  I  can,  to  conform 
to  the  spirit  and  words  of  the  law.  You  had 
the  power  to  do  so  before,  perhaps  you  had 
the  right ;  this  act  of  parliament  is  a  legisla- 
tive exposition  of  that  right,  and  you  will 
exercise  it  as  becomes  you. 

Though  the  evidence  is  not  long  or  com- 
plicated, yet  the  paper  is  both  long  and  com- 
plicated, therefore  I  will  adopt  that  order 
which  has  been  made  by  the  bar,  and  class 
my  observations  under  four  heads,  being  the 
leading  objects  complained  of  in  this  intbrma- 
tion: 

Ist.  The  making  the  government  odious  by 
endeavouring  to  disparage  and  degrade  it. 

S2d.  To  render  the  people  discontented, 
not  only  with  the  government,  but  the  con- 
stitution. 

dd.  To  solicit  the  people  to  take  up  arms, 
to  intimidate  the  legislature. 

4th.  Kndeavouring,  by  tumult  and  by  force, 
to  make  alterations  in  the  constitution  and 
government,  and  overturn  them  both. 

Gentlemen,  every  thing  which  I  shall  say 
to  you,  will  fall  under  one  of  these  heads. 

•  The  statute  passed  by  the  parliament  of 
Ireland  is  stat.  \itS  0.  a,  c.  43.  It  is  entitled 
"  An  Act  to  remove  Doubts  respecting  the 
Functions  of  Juries  in  cases  of  Libel,*'  and  is 
verbatim  the  same  with  the  act  passed  by  the 
parliament  of  Great  Britain,  wnich  see  anit 
p.  906. 


The  infonmtioo,  of  which  I  btve  an  abstnct 
in  my  hand,  is    that   Archibald  Hafliiltoa 
Rowan,  maliciouslv  desigmi^  and  'mtending 
to  excite  a^d  di£^ise  among  thesubndsof 
this  realm,  discontents  jealousies,  and  %as^ 
cions  of  our  lord  the  king  and  hb  gomniiKiit, 
and  to  raise  dangerou:»  seditions  within  this 
kingdom  o(  Ireland,   and  to  draw  it  into 
scandal  and  disgrace,  and  to  incite  the  sub- 
jects of  our  said  lord  the  king  to  attempt  by 
force  and  violence  to  make  alterations  *m  tK 
state  and  constitution,  and  to  excite  the  sub- 
jects of  our  said  lord  the  king  to  overtura  tbe 
established  constitution  ofuiblungdoiii,aiMl 
to  intimidate  the  legislature  of  this  kiD^dom 
by  an  armed  force,  on  the  16th  of  December, 
in  the  32d  year  of  the  kinp,  in  tbe  county  of 
the  city  of  Dublin,  wicked^,  seditioushr,  and 
maliciously,  did  publish  a  libel  of  and  con- 
ceming  the  government  of  this  kingdoia,  ac- 
cording to  the  tenor  and  effect  folkMriis:- 
*^  Society  of  United  Irisbmen  to  tbe  vekon- 
teers  of  Ireland,'*  &c.     They  state  tlm- 
selves  to  be  a  self-created  body ;  they  state  it 
vauutingly,  tiiey  say  they  have  no  aothoritj 
save  that  of  reason,  they  nave  no  autboritjin 
the  state.    I  will  theretbre  consider  the  bs- 

fuage  of  this  paper  as  that  of  a  body  aot 
nown  to  the  constitution,  calling  upon  ibe 
mtjectt  at  large,  though  they  scorn  to  all 
them  so.  Let  me  bring  to  your  minds,  thit 
one  gentleman  thought  the  address  was  ta  a 
new  created  body  of  volunteers;  anotto 
gentleman  thought  it  was  addressed  to  t!^ 
original  and  respectable  volunteers;  take  it 
either  way,  if  addressed  to  the  new  crntfi 
volunteers,  it  was  for  the  purposes  of  sedition, 
and  if  to  the  old  original  volunteers,  it  vouU 
be  still  more  dangerous  if  they  were  to  suc- 
ceed with  them  in  altering  the  conititBtida 
by  force.  It  is  stated,  *«  William  Drenmn, 
president.  Archibald  Hamilton  Rowan,  secre- 
tary." This  is  a  strong  presumption  thai 
Mr.  Rowan  was  acquainted  with  every  put  of 
the  paper ;  it  professes  upon  tlie  wee  of  J 
that  he  was  secretary  of  this  society.  I  shiH 
come,  bjr  and  by,  to  the  question  of  pubhta- 
tion ;  it  he  published  it,  there  does  arises  «• 
sumption  that  he  knew  what  he  pubfisoeo: 
I  go  no  fJEirther  with  that  observation. 

He  says,  **  Citizen  soldiers ;  you  fifstto* 
up  arms  to  protect  your  countiy  fromfow^ 
enemies,  and  from  domestic  disturten^ 
For  the  same  purposes  it  now  becomes  nece*- 
sary  that  yo*  should  resume  them.*'  Citi- 
zen soldiers,  yon  first  took  up  aims,  that  n,  m 
ray  judgment,  you  took  them  up  origimuy 
for  these  two  purposes,  it  now  becomes  oeces- 
sary  yon  shonld  resume  them  for  tbosepw- 
poses.  "  A  proclamation  has  beeniswwiB 
England  for.  embodying  the  militia,  and  one 
in  Ireland  for  repressing  seditious  aseoofr 
tions.  In  consequence  of  both  tbeofi^ 
clamations,  it  is  reasonable  to  appieb«"J 
danger  from  abroad,  and  danger  at  hooK 
The  printed  paper  has  been  proved  and  itfoj 
it  says,  «  For  vrheocc  but  fimn  apfw**"** 
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danger,  are  those  menacing  preparations  for 
war  drawn  through  the  streets  of  this  capital,*' 
(innuendo,  meaning  the  city  of  Dublin)  '^  or 
whence,  if  not  to  create  that  internal  com- 
motion which  waa  not  found,  to  shake  that 
credit  which  was  not  affected,  to  blast  that 
volunteeir  honour  which  was  hitherto  invio- 
late.** In  my  opinion  these  words  fall  directly 
within  one  of  those  heads  I  have  stated,  as 
rendering  odious  to  tlie  king*s  subjects  the 
proclamation  as  insincere  and  hypocritical^  as 
creating  internal  commotions,  which  it  in- 
tended to  restrain,  and  that  embarrassment, 
which  was  not  found ;  that  it  went  farther 
to  the  ruin  of  the  country,  shaking  the  credit 
which  was  not  affected,  and  blastm^  the  vo- 
lunteer honour  which  was  hitherto  mviolate; 
as  if  it  was  said  to  be  blasted  by  the  executive 
government.  This  was,  in  my  mind,  a  charge 
of  having  created  disorder,  not  before  existing, 
of  shaking  the  credit  of  the  country  contrary 
to  the  duty  of  government;  and  blasting  that 
volunteer  honour,  which  imtil  this  instrument 
appeared  never  was  violated.  It  is  charging 
them,  in  my  opinion,  as  insidiously  as  the 
meanest  mind  can  conceive,  in  a  most  vital 
part,  the  peace  and  the  credit  of  the  country. 
Whether  it  was  calculated  to  inflame  the 
minds  of  the  subjects,  will  be  for  your  consi- 
deration, on  your  oaths. 

It  says, "  There  were  rumours  and  sugges- 
tions which  agitated  our  old  men,  our  women, 
and  children."    What  is  that?  Why,  this  is 
all  an  imposition  of  government,  they  wanted 
to  frighten  you  by  a  bugbear.  "  Whatever  be 
the  motive,  or  from  whatever  quarter  it  arises, 
alarm  has  arisen;  and  you,  volunteers  of  Ire- 
land, are  therefore  summoned  to  arms  at  the 
instance  of  government,  as  well  as  by  the  res- 
ponsibility attached  to  your  character,  and 
the  permanent  obligations  of  your  institution." 
Here  was  another  imputation  upon  govern- 
ment; they  have  raised  apprehensions  and 
summoned  these  persons  to  take  up  arms. 
It  goes  on  and  says,  *'  We  will  not  at  this  day 
quote  authorities  for  the  right  of  using  arms ; 
but  we  will  try  aloud  even  amidst  the  storm 
raised  by  the  witchcraft  of  a  proclamation."-^ 
^  We  will  cry  aloud  in  the  storm.*'— Where  or 
how  was  it  raised  ?  It  says,  "  By  the  witch- 
craft of  a  proclamation.**    Here  was  an  impu- 
tation charged  upon  the  proclamations  of  go- 
-vermnent,  as  raising  a  storm  in  the  country. 
It  says,  "  To  your  formation  was  owing  the 
peace  and  protection  of  this  island,  to  your 
relaxation  has  been  owing  its  relapse  into  im- 
potence and  insignificance;**  that  is,  when 
you  were  in  arm's  this  island  was  protected  and 
m  peace,  and  appeared  to  be  of  consideration ; 
-to  your  relaxation  has  been  owin^  its  impo- 
^nce  and  insi^ificance,  therefore  it  can  only 
t>e  raised  a^n  into  importance  by  your  taking 
up  arms,    if  that  is  the  impression  of  this 
paragraph,  you  will  consider  whether  this  is  a 
febel  upon  the  government  or  not.    It  was  a 
j>ub]tcation  not  only  to  the  people  of  this 
KiDgdom,  but  to  all  the  enemies  of  this  nation. 


saying  that  this  country  was  in  a  state  of  im- 
potence and  insignificance. 

It  goes  on  and  says  that  "  to  your  reno- 
vation must  be  owing  its  future  freedom  and 
its  present  tranquilfily.  You  are  therefore 
summoned  to  arms,  in  order  to  preserve  your 
countrjr  in  that  guarded  cjuiet,  which  may 
secure  it  from  external  hostility,  and  to  main- 
tain that  internal  regimen  throughout  the 
land,  which  superseding  a  notorious  police  or 
a  suspected  militia,  may  preserve  the  bless- 
ings of  peace  by  a  vigilant  ^reparation  for  war." 
It  is  impossible  in  a  work  of  this  kind,  were 
it  twice  as  libellous  as  it  is,  if  it  could  be  so, 
that  it  should  not  be  mixed  with  some  profes- 
sions, some  parts  better  than  others ;  it  must 
profess  something,  to  be  received.  But  it 
complains  of  a  police  and  a  militia  that  is 
suspected.  It  says,  if  you  do  not  supersede  a 
police  and  militia,  you  cannot  preserve  the 
blessings  of  peace.  I  say,  therefore,  in  my 
opinion,  no  words  can  be  more  inflammatory 
than  these  are. 

You  are  chargiug  the  police  as  an  evil  sort 
of  an  establishment;  it  is  called  a  **  notorious 
police,*'  and  the  militia  as  consisting  of  per- 
sons proper  to  be  suspected,  not  to  l)e  con- 
fided in.  It  says,  "You  must  preserve  the 
blessings  of  peace  by  a  vigilant  preparation 
for  war.  Citizen  soldiers,  to  arms !  take  up 
the  shield  of.  freedom  and  the  pledges  of 
peace."  What  does  that  say?  Your  arms 
only  are  the  shield  of  freedom  and  pledges  of 
peace ;  therefore  take  up  arms.  "  Peace  the 
motive  and  end  of  your  viituous  institution. 
War,  an  occasional  duty,  ought  never  to  be 
made  an  occupation.  Every  man  should 
become  a  soldier  in  defence  of  his  rights." 
Was  it  necessary  to  call  them  together.^  if 
their  rights  were  not  attacked,  why  invite 
them  to  collect  themselves  to  defend  that 
right }  It  says,  "  No  man  ou^ht  to  continue 
a  soldier  for  offending  the  rights  of  others. 
The  sacrifice  of  life  in  the  service  of  our 
country  is  a  duly  much  too  honourable  to  be 
entrusted  to  mercenaries."  They  assume,  or 
endeavour  to  assume,  the  power  of  the  sword, 
and  of  degrading  the  king's  forces  from  that 
power  with  which  they  are  entru^ed.  It  says, 
the  duty  we  suggest  is  too  honourable  for 
mercenaries :  is  not  this  saying,  do  not  trust 
to  the  military,  and  at  tKat  "time  when  by 
public  authority  it  was  declared  that  the 
country  was  in  danger  ?  The  volunteers,  in 
that  paper,  were  called  upon  to  stand  to  their 
arms.  £very  expression  of  solicitation  and 
stimulation  is  used.  The  volunteers  were 
called  upon  to  resume  their  arms ;  the  nation 
was  impotent  and  insignificant  without  it. 
Citizens,  to  arms !  you  are  summoned  to 
arms :  take  up  arms  in  spite  of  a  notorious 
police  and  a  suspected  militia,  and  in  spite  of 
two  proclamations.  You  are  to  do  your  duty 
to  preserve  good  order  in  your  vicinage,  in 
spite  of  a  pofice  and  fencible  militia,  for  they 
resist  peace ;  and  you  are  to  do  your  duty  in 
spite  of  those  constituted  authorities;  and 
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the  pfartse  is  varied,  yoo  arc  invited  by  the 
procJamation,  that  b,  this  proclamation  has 
done  as  much  mischief  as  those  men  they 
condemn.    **  It  is  only  by  the  military  array 
of  men  in  whom  they  confide,  whom  they 
hare  been  accustomed  to    revere    as  jguar-  j 
dians  of  domestic  peace,  the  protectors  oftheir 
liberties  and  lives,  that  the  pre^nt  agitation  . 
of  the  people  can  be  stilled,  that  tumult  and  * 
hceatiousues^  can  be  repressed,    obedience 
seaired  to  existing  law,  and  a  calm  confidence 
diffused  through   the  public    mind,  in    the 
speedy  resurrection  of  a  free  constitution,  of 
liberty  and  of  equality, — words  which  we  use 
for  an  opportuuitv  of  repelling  calumny." 
That  is,  it  b  only  by  a  military  array  of  men 
you  ran  have  a  free  constitution ;    that  is  as  j 
much  as  to  say,  the  people  of  Ireland  have  i 
jiot  a  free  constitution.    Whether  that  be  the  ' 
meaning  of  the  paper,  as  charged  in  the  in* 
formation,  will  be  for  your  consideration. 

The  words  liberty  and  equality  arc  intro- 
duced for  an  opportunity,  say  they,  of  repel- 
ling calumny.    Where  did  it  come   from? 
Why  did  the  society  find  it  necessary  to  repel 
it?   How  did  they  repel  it?   By  the  words 
liberty  and  equality,  wnich  thev  think  proper 
to  eiptain  in  this  way  :  ^  By  liberty  we  never 
understoikd  unlimited  freedom,  nor  by  equality 
the  levelling  of  property,  or  the  destruction 
of  subordination    1  nis  is  a  calumny  invented 
by  that  faction,  or  that  gan^,  which  misrepre- 
sents the  king  to  the  people,  and  the  people 
to  the  king,  traduces  one  naif  of  the  nation  to 
cajole  the  other,  and  by  keeping  up  distrust 
and  divi**ion,  wishes  to  continue  the  proud 
arbitrators  of  the  fortune  and  fate  of  Ireland.*' 
Here  he  says  a  faction  or  gang  misrepresents 
the  king  to  the  people.    Is  not  this  an  asper- 
Bipn,  endeavounng  to  render  the  governing 
power  odious?    what  is  this  gang  which  he 
says  misrepresents  the  kins  to  the  people,  I 
leave  you  to  determine.    Why  is  tne  misre- 
presentation ?     The   paper    insinuates,    for 
the  purposes  of  power  which  they   abuse. 
— **  Liberty  is  the  exercise  of  all  our  rights, 
natural  and  political,  secured  to  us  ana  our 
posterity  by  a  real  representation  of  the  peo- 
ple ;  and  equality  is  the  extension  of  the  con- 
stituent, to  tlie  fullest  dimensions  of  the  con- 
stitution,  of  the   elective  franchise  to  the 
whole  body  of  the  people,  to  the  end  that  so- 
vemment,  which  is  collective  power,  may  oe 
guided  by  collective  will."    These  are  terms, 
gentlemen,  which  you  may  probably  under- 
stand, though  they  are  conveved  in  an  unas- 
certained and  declamatory  style. 

Gentlemen  of  the  jury,  at  the  time  that  the 
qualification  of  a  voter  to  give  his  suffrage  to 
a  candidate  for  a  seat  in  parliament  was 
originally  ascertained,  forty  shiUineswas  equi- 
valent then,  as  it  is  calculated,  to  lorty  pounds 
of  our  present  currency ;  from  the  time  of 
Henry  l  to  queen  Anne,  the  value  of  money 
had  advanced  in  a  ratio  of  one  to  twelve ; 
from  that  time  to  this  it  has  been  as  one  to 
twenty ;  bO  th^t  a  maXi  then  naving  an  estate 


of  twenty  ^iflfii^  a  year  wu  equal  to  a 
man's  having  an  estate*of  twenty  pounds  of 
our  present  money.    The  electiTc  fn^vbise 
never  was  in  the  whole  body  of  the  people  ia 
Great  Britain  or  IreUnd*    Itsavs,  <*That 
legislation  may  origiuale  from  public  reisoo,, 
k^p  pace  vith  pul)!ic  impruvement,  and  ter- 
minate in  public  happiness. — If  our  constitu- 
tion be  imperfect,  nothing  but  a  reform  in 
representation  will  rectify  *Ls  abuses."    Ia 
figurative  abstracted  expressions  it  is  not  easy 
to  ascertain  ilie  meaning;  although  you  have 
an  impres*>ion  of  the  object.    This  may  be  a 
very  innocent  proposition ;  but  U>  me  it  otty 
be  a  very  wicKed  one,  when  applied  to  be 
obtained  in  the  manner  here  pointed  out:  it 
says,  "  Nothing  but  a  reform  will  rectify  its 
abuses — nothing  but  a  reform  will  perpetuate 
its  blessings  ;"* — and  then  it  goes  on  and  says, 
"  We  now  address  you  as  citizens,''  &c.— Not 
a  word  of  subjects  from  beginning  to  end— 
that  is  a  wora  driven  out  of  fashion,  at  leut 
in  this  publication— **  Seduction  roaide  them 
soldiers,  but  nature  made  them  men."   What 
had  this  charge  to  the  soldiers  to  do  with  a 
parliamentary  reform  ?  I  quarrel  not  with  the 
composition,  it  is  not  my  dut}',  but  in  my 
mind  here  is  a  direct  charge  upon  the  militaiT, 
that  they  were  imposed  upon,  that  sedudjon 
had  made  them  soldiers.    The  svord  is  put 
into  the  hands  of  tlie  sovereign,  he  is  vested, 
with  it  by  the  constitution,  and  yet  this  paper 
says,  it  was  made  an  instrument  of  seductioiL 
"  We  address  you  without  any  authority,  savR 
that  of  reason,  and  if  we  obtain  the  cmnd- 
dence  of  public  opinion,  it  is  neither  by  force 
nor  stratagem,  for  we  have  no  power  to  teni^, 
no  artifice  to  cajole,  no  fund  to  seduce— here 
we   sit  without  mace  or  beadle,  neither  a 
mystery,  nor  a  craft,  nor  a  corporation.*' 

Here  they  acknowledge  they  had  no  proper 
authority  to  call  the  people  to  arms,  whidi 
they  assume  to  do  by  tnat  publicatioD ;  they 
avow  that  this  society  did  make  no  corpurata 
body  or  legal  authority.  They  add  "  In  ftor 
words  lies  all  our  power,  v  vi  versa l  ehasci- 
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Yet  we  are  confident  that  on  the  pi?ot  of  this 

f)rinciplc,  a  convention,  still  less,  asocietTi 
ess  still,  a  single  man,  will  be  ibk  first  to 
move  and  then  to  raise  the  world."  I  rest 
here  a  little  to  consider  what  idea  this  writs 
must  have  of  the  power  of  the  paper,  when  a 
single  man  will  be  able  first  to  move  aad  then 
to  raise  the  world ;  one  of  the  charies  iS)  that 
this  paper  intended  to  stir  the  people  to  arms, 
it  is  an  admission  here,  a  profession,  a  vaui)l» 
that  the  society,  nay  less,  a  single  mao,  w»f 
move  and  then  raise  the  world;  the  exprer 
sion  is  not  one  kingdom,  but  to  raiscthe 
world.  If  any  thine  like  it  has  happened,  it 
is  a  miserable  consioeration.  •*  We  tbcrewrt 
wish  for  Catholic  emancipation  without  ly 
modification,  but  still  we  consider  diis  cectf- 
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sary  cnfiranchiscment  as  flierely  the  portal  to 
the  teiupk  of  national  freedom  :  vide  as  this 
entrance  is — ^wide  enough  to  admit  Uiree  tnil- 
lioiis — it  is  narrow  wtren  compared  to  the  ca- 
pacity and  comprehension  of  our  heloved  prin- 
ciple, which  takes  in  every  individual  of  the 
Insh  nation."  It  is  but  a  portal  to  freedom  : 
what,  unqualified  emancipation ! — It  is  tor 
you  to  consider  what  the  beloved  principle  is. 
Emancipating  three  millions  is  openmg  a 
portal — what  portal?  one  which  takes  in 
every  individual  of  the  Irish  nation— where? 
into  power,  into  the  elective  franchise ;  "  it 
embraces  all  that  think,  and  feels  for  all  that 
suffer/* 

**  The  Catholic  cause  is  subordinate  to  our 
cause,  and  included  in  it ;  for,  as  United  Irish 
men,  we  adhere  to  no  sect  but  to  society,  to 
lib  creed  but  Christianity,  to  no  party  but 
tlie  whole  people.    In  the  sincerity  of  our 
souls  do  we  desire  Catholic  emancipation; 
but  were  it  obtained  to-morrow,  to-morrow 
would  we  go  on  as  we  do  to-day,  in  the  pur- 
fiiiit  of  that  reform^  which  would  stUl   be 
wanting  to  ratify  their  liberties  as  well  as  our 
own."    You,  Roman  Catholics,  emancipated 
to-nrorrow,  will  not  stop  us,  we  wil]  go  on, 
and  unless  you  go  on  with  us  it  will  not 
be  sufi&cicnt  to  establish  your  liberty.    •*  For 
both   these  purposes   it   appears  necessary 
that  provincial  conventions  should  assemble 
preparatory  to   the  convention  of  the  Pro- 
testant people.     iThe  delegates  of  the  Ca- 
thoHc  body  are  not  justified  in  communicat- 
ing with  individuals,  or  even  bodies  of  infe- 
rior authority,  and  therefore  an  assembly  of  a 
similar  nature  and  organization,  is  necessary 
to  establish  an  intercourse  of  sentiment,  an 
uniformity  of  conduct,  an  united  cause  and  an 
-united  nation.    If  a  copvention  on  the  one 
part  does  not  soon  follow,  and  is  not  soon 
connected  with  that  on  the  other,  the  com- 
mon cause  will  split  into  the  partial  interest ; 
the  people  will  relax  into  inattention  and 
inertness ;  the  union  of  afTcc^on  and  exertion 
will  dissolve ;   and  too  probably  some  local 
insurrection,  instigated  by  the  maligsity  of 
our  common  enemy,  may  commit  Uie  cha- 
racter and  risk  the  tranquillity  of  the  island, 
which  can  be  obviated  only  by  the  influence 
of  an  assembly  arising  from,  assimilated  with 
the  people,  and  whose  spirit  may  be,  as  it 
tvcre,    knit  with  the    soul  of  Uie  nation: 
unless  the  sense  of  the  Protestant  people  be, 
on  their  part,  as  fairly  collected  and  as  judi- 
ciously directed;   unless  individual  exertion 
consolidates  into  collective  strength;   unless 
the  particles  unite  into  mass,  we  may  per- 
haps serve  some  person,  or  some  party  for 
a  little,  but  the  puolic  not  at  all :    the  nation 
is  neither  insolent,  nor  rebellious,  nor  sedi- 
tious ;  while  it  knows  its  rights  it  is  unwilling 
to  manite5!t  its  powers ;   it  would  rather  sup- 
plicate administration' to  anticipate  revolution 
ny  k  well-timed  reform,  and  to  save  their 
country  in  mercy  to  themselves." 
Gentlemen^  ^  this  .  last    paragraph    is^  a 
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accepte<l,  a  revolution  is  threatened.    The' 
paper  in  ouestion  proceeds  in  the  following' 
words :  **  The  15th  of  February  approaches, 
a  day  ever  memorable  in  the  annals  of  this 
coimtry  as  the  birth-day  of  New  Ireland ;  let" 
parochial  meetings  be  held  as  soon  as  possible; 
ret  each  parish  return  delegates.     Let  the. 
sense  of  Ulster  be  again  declared  from  Dun« 
gannon,  on  a  day  auspicious  to  union,  peace ' 
and  freedom,  and  the  spirit  of  the  north  will 
a^in  become  the  spirit  of  the  nation.    The 
civil  assembly  ought  to  claim  the  attention  of 
the  military  associations."  The  civil  assembly, 
was  to  be  attended  by  military  forces ;    was 
not  the  intention  to  alter  the  constitution  ? 
"  We  have  addressed  you,  citizen  soldiers,  oii 
this  subject,  from  a  belief,  that  your  body, 
uniting  conviction  with  zeal,  and  zeal  with 
activity,  may  have  much  influence  over  yout 
countrymen,  your   relations,   and    friends.'* 
Armed  citizens  was  the  favourite  object  tliat 
was  to  be  gained ;  it  savs,  "  We  presume  not 
at  present  to  fill  up  tlie  plan  or  pre-occupy 
the  mode  of  its  execution,  we  have  thought  it 
out  duly  to  speak.— Answer  us  by  actions: 
You  have  taken  time  for  consideration.  Four* 
teen  long  years  are  elapsed  since  the  rise  of 
your  associations.'*-^This  part  is  veiy  material^ 
It  says  to  the  people,  "  take  up  your  arms,'' 
and  it  says  "  answer  us  by  actions."    Whai 
are  the  actions  of  men  in  arms  ?  Armed  asso^ 
ciations  vn\\  support  the  different  meetings. 
We  have  spoken  out  to  you ;  answer  us  with* 
your  actions.     "Fourteen   long   years  are 
elapsed  since  the  rise  of  your  associations; 
ana  in  1783  did  you  imagine  that  in  1798  this 
nation   would   still  remain   unrepresented^ 
Uow  many  nations,  in  this  interval,  have 

fotten  the  start  of  Ireland  ?"  How  far  Ireland 
as  been  backward  in  the  number  of  good 
subjects,  have  they  asked  ?  No.  The  question 
here  is,  how  many  unions  have  gotten  the 
start  of  Ireland  ?  what  is  meant  by  this  start? 
What  nations  are  there,  that  have  in  fourteen 
years  advanced  more  than  ourselves  in  happi- 
ness? None.  What  actions  of  other  nations 
would  that  publication  recommend  to  Ireland 
to  follow  ?  It  concludes  with  this  sentence ; 
**  How  many  of  our  countrymen  have  sunk 
into  the  grave?"  Gentlemen,  I  have  gone 
through  the  paper  mentioned  in  the  informa- 
tion, and  mane  such  observations  as  I  thdught 
necessary.  I  do,  as  it  is  my  duty,  tell  you^ 
that  I  think  it  deserves  the  appellations  men 
to  it  by  the  information.  I  take  it  to  be  a 
scandalous  and  seditious  libel;  but  that  is  m^ 
opinion  only.  Gentlemen  of  the  jury,  it  is 
you  who  are  to  decide  this  question,  whether 
you  think  it  is  a  scandalous  or  seditious 
libel  ?  the  verdict  will  be  yours,  and  not  mine. 
Gentlemen,  in  orderto  support  this  proser 
cution,  tlie  first  witness  that  was  produced  is 
John  lA'ster ;  he  told  you  (here  his  lordship 
stated  the  testimony  of  Lyster,  as  given  upon 
his  direct  examination).  On  his  cro6S-exami* 
nation  he  gave  an  account  of  the  manner  u| 

,    —  .  —    g. — o— f-    "^v  -- 1  which  he  communicated  this  matter  to  Mr. 

menace;  for  if  the  proposal  maae  4»  not  |  Ken^nils^  the  crown-solicitor;  saidhevroula 
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r.6niniunicate  to  him  what  he  knew ;  pro- 
duced th^  P?P^  ^^^  ^'^  ^^^  u^  V^*^  ^  ^* 
RowaiL  Said  he  did  not  know  where  Mr. 
Rowan  stopt  reading.  Says,  he  (the  witness) 
did  not  purchase  hb  commissioo  as  ens^n  in 
the  army ;  got  it  through  the  interest  of  lady 
llobarty  hb  relation.  The  witness  attested 
two  hcodSy  there  was  an  issue  directed  to  try 
whether  those  honds  were  genuine.  Was 
a^iked  whether  he  was  examined  as  a  witness 
at  that  tiial;  helieres  be  was  examined  as  a 
witness ;  the  isslie  was  tried  before  Mr.  Jus- 
tice Boyd ;  there  was  an  award  of  ^00/.  out  of 
aoo/.  Says  Mr.  Lambert  filed  a  hill  against 
binrabout  a  note  for  147/.  which  Peter  l&mil- 
ton  passed  to  witness. 

Attempts  were  made  to  impeach  the  credit 
of  thb  witness  upon  three  or  four  erounds : 
Ist.  lie  was  a  witness  to  the  bonds  which 
were  alleged  to  have  been  forged — an  unfair 
transaction.  3d.  That  he  sot  the  note  from 
a  person  alleged  to  have  been  insane.  3d. 
That  he  had  got  a  commission.  4  th.  That  it 
was  not  probable  he  made  thb  memorandum. 
I  can  only  say,  he  has  given  a  rational  ac- 
count of  thb  business ;  but  it  b  your  duty  to 
judge  of  hb  credit ;  it  b  my  duty  to  make  ob- 
servations,  which  it  is  your  duty  to  reject  if 
they  are  not  well  fouudod.  He  says  he  is  an 
ensign  in  the  40th  regiment.  He  got  the 
commission  through  the  interest  of  a  relation ; 
and  it  appears  the  arbitrators  did  give  hb 
brother  since,  part  of  the  demand,  by  which, 
if  it  weiehed  a  feather  in  the  case,  the^ 
thought  we  bond  was  not  a  forgery.  Says  it 
was  usual  to  take  memorandums  on  getting 
papers  of  this  kind.  Says  there  was  about 
150  or  200  volunteers  in  the  room.  Was 
Lyster*s  evidence  n6t  satisfactory  to  you,  he 
was  the  only  witness  to  this  great  part  of  the 
case.  This  observation  has  been  made : 
*'  What !  150  persons  present,  and  not  one  of 
them  comes  forward  to  attest  the  innocence 
of  Mr.  Rowan !"  150  volunteers  or  United 
Iruhmen,  and  not  one  comes  forward, — many  of 
them  would  liave  been  proud  to  assist  him  ;  their 
silence  speaks  a  thousand  times  more  strongly 
than  any  cavilling  upon  this  man^s  credit; 
the  silence  of  such  a  number  is  a  volume  of 
evidence  in  support  of  the  prosecution* — 
But  the  next  witness  does,  in  my  apprehen- 
sion, as  far  as  he  goes,  confirm  every  word 
said  by  Lyster.  Morton  savs,  he  saw  num- 
bers 01  persons  in  the  room  doing  some  busi- 
ness at  the  table.  Saw  Mr.  Tandy  and  Mr. 
Rowan  in  the  room.  The  witness  had  seen 
them  before  that  day.  Ue  identified  Mr. 
Rowan  in  court.  He  appeared  to  take  an  ac- 
tive part  in  the  business.    Witness  got  admis- 

♦  In  the  Dublin  Edition  of  this  trial  the 
passage  in  italics  is  omitted ;  a  note  states 
that  '*  the  editor  is  here  under  a  necessity  of 
inlroducin^  an  hiatus,  the  printer  having  re- 
fiiM^d  to  pnnt  this  part  according  to  the  notes 
furnibhea  to  him  by  the  editor.*'  The  passage 
was  however  afterwards  printed  in  a  London 
edition^  from  which  I  have  transcribed  it. 


sioD  into  the  safloy.  He  saw  a  handle  of 
papers  on  the  table,  sevecd  were  &liilMited 
to  the  mob  in  the  street,  who  caDed  oat  ibr 
more.  The  witness  got  a  paper  which  he 
gave  to  a  person  who  said  he  had  lost  it. 
witness  said  he  heard  part  of  a  paper  read, 
containii^  the  words  "  citizen  soldiers  to 
arms."  If  it  stood  upon  thb  man's  evidence, 
here  was  not  evidence  of  publication ;  and  if 
it  rested  upon  him  akine,  yoa  should  acquit 
the  defencant ;  but  as  corrobonting  the  tes- 
timony of  Lyster,  it  is  very  material. 

If  the  counsel  for  the  defendant  intended  to 
discredit  the  witnesses  for  the  prosecution, 
they  have  failed.  A  gentleman  from  Galwav, 
a  Mr.  Blake,  was  produced,  who  says  be  now 
lives  in  Dublin,  gave  his  evidence  as  to  Lyster, 
which  I  shall  come  to  by-and-by.  Morton's 
credit  was  not  questioned.  Morton,  on  hb 
cross-examination,  said,  he  was  an  apprentice 
to  a  gold-beater — Beheves  the  persons  he  saw 
at  the  room  in  Cope- street  were  in  the  uni- 
form of  the  old  volunteers — ^Is  sure  he  saw 
Mr  Rowan  there — Some  of  the  persons  wore 
scarlet  with  different  coloured  facings — ^witness 
said  he  could  see  from  the  gallery  what  was 
done  at  the  table.  He  gave  the  paper,  the 
day  he  received  it,  to  a  person  in  the  house 
where  the  Dublin  Journal  is  printed.  The 
paper  was  then  read  which  I  have  stated  to 
you,  and  you  have  heard  so  much  of.  Here 
the  prosecution  was  rested. 

On  the  part  of  the  defendant  was  produced 
Mr.  Francis  Blake,  to  show  that  John  Lyster 
was  a  person  not  to  be  credited  upon  his  oath. 
Mr.  Blake  was  asked  whether  Lyster  was  a 
man  to  be  believed  upon  his  oath ;  he  answered 
he  could  not  say  he  is  not  to  be  believed  upon 
his  oath ;  hut  he  would  hesitate.  The  witness 
was  produced  to  show  that  Lyster  should  not 
be  believed  upon  his  oath,  but  Blake  said  no 
such  thing.  In  a  question,  whether  the  oath 
of  one  man  ought  to  be  received,  where  an- 
other man  swears  he  ought  not  to  be  believed 
upon  his  oath,  then  you  would  have  one 
man's  oath  against  another.  The  credit  of 
Lyster  is  not  aflfected  by  what  Mr.  Smith,  the 
second  witness,  has  said.  The  third  witness 
to  this  point  was  Mrs.  Ilatchell ;  she  said  she 
knew  John  Lyster ;  she  was  asked  whether 
he  was  to  be  believed  upon  his  oath?  she  said, 
according  to  her  opinion  he  was  not  to  be  be- 
lieved upon  his  oath — She  said  the  witness 
John,  had  prevailed  on  his  brother  to  quithb 
wife,  and  said  he  was  married  to  another  wo- 
man, which  was  not  truth — said  she  heard 
declarations  from  John's  elder  brother,  and 
that  was  one  of  the  reasons  why  she  said  the 
witness,  John,  ought  not  to  be  believed  upon 
his  oath.  In  the  usual  course  of  evidence  no 
proof  has  been  adduced  to  prove  that  the  wit- 
ness Lyster  ought  not  to  be  believed  upon  his 
oath. 

Gentlemen  of  the  jury,  I  think  thb  b  the 
evidence  on  both  sides,*  as  correctly  as  I  have 
been  able  to  take  it.  As  to  the  fact  of  publi- 
catioo,  it  is  my  duty  to  tell  you,  there  b  ver? 
strong  evidence  that  Mr.  Rowan  did  publisli 
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that  paper,  and  did  publish  it  knowing  what 
he  pubhshed,and  as  to  the«other  matter,  whe- 
ther it  is  a  libel,  I  have  told  you  I  thought 
the  matter  libellous — libellous  in  the  extreme; 
I  now  tell  you  that  is  mv  opinion.  If  you, 
upon  the  whole  matter,  believe,  upon  your 
oaths,  that  Mr.  Rowan  published  the  paper 
and  with  the  criminal  intention  stated  in  the 
information,  and  for  the  purposes  ascribed  to 
him,  you  ought  to  find  him  guilty,  for  I  think 
the  paper  entitled  to,  and  deserves  the  appel- 
lation annexed  to  it — it  is  a  seditious  libel. 
-If  you  believe  he  did  not  publish  it;  if  you 
disbelieve  the  evidences  which  have  been  un- 
contradicted ;  if  you  believe  he  published  it 
by  mistake  or  ignorance,  not  meaning  to  pub- 
lish this  paper,  which  might  happen,  but  of 
which  there  is  not  a  tittle  of  evidence  in  this 
case,  you  will  find  him  not  guilty. 
-  I  will  state  this  direction  in  other  words ; 
if  you  find  him  guilty,  it  must  be,  because  vou 
believe  in  your  consciences  he  published  it, 
and  that  you  believe  the  innucndos  are  true ; 
incaning,as  well  as  you  understand  this  paper, 
reading  it  separately  or  collectively  together, 
that  he  published  it  with  a  criminal  intention: 
that  is,  adopting  its  sense  and  meaning.  If 
you  acquit  nim,  it  must  be,  because  you  do 
not  believe  he  published  it  or  that  he  did  not 
mean  to  adopt  its  sense  and  meaning.  I  must 
tell  you  his  thinking  it  not  mischievous,  is 
not  a  reason  why  you  should  acquit  him.  His 
thinking  he  was  doing  right,  ifyou  believe  the 
intention  of  the  paper  was  to  raise  forces  to 
intimidate  the  legislature,  which  is  the  great 
object  complained  of,  though  he  was  thinking 
he  was  right  to  accomplish  his  object  by  every 
means,  will  not  be  an  excuse ;  that  would 
lead  to  the  acquittal  of  every  felon  upon  earth. 
If  a  man  was  accused  of  a  felony,  and  he 
thought  he  was  doin^  a  right  thing  to  murder 
his  neighbour,  thinking  he  was  doing  a  right 
thing  would  be  no  excuse  to  him.  II  the  de- 
fendant's object  was  merely  a  reform  in  par- 
liament, yet  if  he  endeavoured  by  force,  or  by 
ille^  means  to  obtain  it,  you  ought  to  find 
bim  guilty.  I  have  stated  the  facts,  and 
made  such  observations  &s  occur  to  me  to  be 
necessary — I  have  stated  the  point  of  crimi- 
nation, and  I  now  leave  to  you  to  dispose  of 
the  question ;  and  have  not  the  least  doubt 
you  will  do  as  becomes  you.  If  I  have  been 
defective,  I  shall  be  corrected  by  my  brethren, 
whom  you  will  hear  with  pleasure  and  infor- 
mation. 

The  honourable  Mr.  Justice  Boyd, — Gentle- 
loen  of  the  jury ;  My  lord  Cloumell  has  so 
fully  stated  the  information,  it  is  not  neces- 
sary for  mc  to  repeat  it.  With  regard  to  his 
observations,  I  aciopt  them  every  one  in  the 
same  degree  of  latitude  in  which  he  delivered 
them :  I  think  the  paper  deserves  the  appel- 
lation in  the  information :  it  is  a  false,  scan- 
dalous, and  malicious  libel  My  lord  Clon- 
mell  mentioned  an  act  of  parliament  which 
was  made  upon  its  being  thought  the  judges 
went  too  far  in  former  cases,  it  gives  jou 
power  to  decide  ou  questions  of  this  kind. 


whether  libel  or  not ;  yoli  are  to  give  you? 
opinion  upon  the  whole  of  the  matter,  and 
therefore  you  are  not  bound  to  iind  according 
to  our  direction.  My  opinion  concurd  with 
lord  Clonmeirs,  that  the  paper  is  a  libel.  If 
you,  gentlemen  of  the  jury,  are  of  a  different 
opinion,  you  are  not  bound  to  go  by  the  opi* 
nion  of  the  court^  in  point  of  law,  in  a  case 
of  libel. 

You  have  heard  the  evidence,  and  the  first 
question  which  arises  is,  whether  there  was 
any  publication  of  this  paper  by  Mr.  Rowan  f 
If  YOU  are  of  opinion,  that  Mr.  Rowan  did  not 
publish  the  paper  in  question,  you  must  acquit 
nim.  If  you  think  it  is  not  a  libel,  even 
though  he  did  publish  it,  you  ought  to  acquit 
him.  If  he  published  it  by  mistake  or  igno- 
rantly,  that  is  a  ground  for  acquittal.  But 
his  own  opinion  of  what  he  thought  right, 
even  in  obtaining  the  emancipation  of  the 
Catholics,  of  a  parliamentary  reform  by  force 
of  arms;  however  laudable  he  thought  .-him- 
self, the  intention  of  the  publication  was  a 
criminal  one,  and  in  that  case  you  ought  to 
find  him  guilty. 

The  honourable  Mr.  Justice  Doames. — Gen- 
tlemen of  the  jury ;  The  few  wordd  I  shall 
trouble  you  with,  will  be  in  concurrence  with 
what  you  have  heard  from  the  rest  of  the 
Court.  The  fact  of  publication  depends  upon 
the  evidence  50U  have  heard,  and  the  degree 
of  credit  you  will  give  to  the  witnessj  I 
agree  in  the  observations  upon  Lyster's  testi<* 
mony,  no  degree  of  difficulty  occurs  in  contra- 
dicting him,  if  what  he  said  was  false.  If 
you  do  believe  that  Lyster  deserves  credit, 
the  publication  of  this  paper  is  proved  to  have 
been  made,  industriously,  by  tne  defoidant, 
knowing  its  contents;  and  under  such 
circumstances  as,  I  should  not  hesitate  to 
say,  adopted  its  contents.  If  )[ou  believe  it 
was  published  tinder  these  circumstances 
which  you  have  heard,  it  will  be  for  your 
consideration  to  determine,  whether  it  be  a 
libel,  and  with  what  intent  it  was  published  ? 
I  concur  in  the  observations  upon  its  contents, 
and  I  am  unable  to  read  it  without  being  of 
opinion-  that  the  tendency  of  this  paper  is  to 
excite  to  arms  the  persons  to  wnom  it  was 
addressed,  and  for  the  purpose  of  making  al- 
terations in  the  government  of  this  kingdom, 
as  charged  in  the  introductory  part  of  the  in- 
formation. If  you  believe  the  account  of  the 
mode  of  publication  given  by  Lyster,  and  be- 
lieve the  defendant  adopted  this  paper  as  his 
act,  you  are  to  look  for  the  intent  upon  the 
paper  itself,  and  on  which  you  are  to  decide. 
Ifyou  believe  that  the  general  tendency  of  it 
was  to  excite  tumult  in  the  country,  and  to 
call  to  arms  any  description  of  men,  no  doubt 
can  be  entertained  that  it  is  libellous,  and  it 
must  be  imputed  to  the  defendant,  he  having 
given  no  evidence  of  a  contrary  intention. 

To  attempt  to  efi:ect  by  force  any  alteration 
in  the  constitution  of  the  country,  or  to  over- 
awe the  legislature  by  force— ?any  such  act  of 
force  woula  be  high  treason;  and  to  publish 
a  paper  to  excite  people  to  do  sucli  an  act, 
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no  maa  tan  doubt  is  a  libel.  If  you  do  think 
such  was  the  tendency  of  the  paper  ia  ques- 
tion, you  caasothe^tate  toHnd  thedefenoant 
guilty.  There  was  no  evidence  to  show  the 
tendency  of  the  paper  was  of  a  contrary  na- 
ture. The  intentions  of  the  publisher  are  de- 
ditcible  from  the  paper  itscU;  if  it  was  tiie 
purpose  of  the  punlisher  of  tbe  paper  to  attain 
an  alteration  in  the  state  by  force,  it  was  a 
criminal  intention,  however  desirable  the  al^ 
tevation  might  be  supposed  to  be,  or  vrhether 
the  object  sought  tor  was  in  itself  right, 
or  not 

.  i  wiU  not  trouble  you  any  farther.  I  have 
given  the  case  the  best  consideration  I  am 
able.  You  will  decide  upon  it  according  to 
your  oaths,  and  I  have  no  doubt  thedefeooant 
will  have  every  justice  in  your  hands. 
.  The  jury  withdrew,  taking  urith  them  the 
printed  paper  which  had  been  read  in  court, 
and  in  about  ten  minutes  returned,  and 
brou^t  in  their  verdict, — ^We  find  Archibald 
I^unilton  Rowan— Guilty.  * 

Lord  ClanmelL — Do  the  counsel  for  the  de« 
fendant  desire  four  days  time  to  move  in  ar< 
rest  of  judgment? 

Mr.  Curran,  The  only  instructions  I  have 
frara  my  client  are  to  disclaim  any  application 
of  thait  kind :  he  does  not  wish  to  take  ad* 
vantage  of  errors  in  the  record,  if  any  there 
be,  hut  is  now  ready  to  attend  to  receive  what 
sentence  the  court  may  be  pleased  to  pro* 
nounce. 

Lord  Clonmell. — (AAer  conferring  with  the 
other  judees)  We  will  not  pronounce  judg- 
Ijaant  till  four  days. — ^Mr.  Sheriff,  take  care  of 
your  prisoner. 

.  The  counsel  for  Mr.  Rowan  here  objected, 
that  he  was  not  a  prisoner — he  had  not  been 
ia  cttstody-^he  haa  not  given  bail  upon  this 
inliurmation — he  was  bound  in  no  recogni- 
aanee — was  served  with  no  process — he  had 
appeared  to  the  information  ny  attornev — he 
igieaded  by  attorney — the  issue  was  tried  afleo 
the  manner  of  a  civil  action,  a  word  merely 
of  the  record  being  read,  and  the  defendant 
va«  not  given  in  charge  to  tbe  jury  as  the 
pnaetice  is,  where  he  appears  in  custody.  Mr. 
Kovan  attended  the  trial,  it  is  true,  but  the 
Ciourt  had  no  judicial  cognizance  of  him ;  the 
information  could  have  been  tried  in  his  ab- 
sence-^ he  attended  as  a  common  auditor, 
and  the  witness  being  called  upon  to-  point 
him  out  at  the  desire  of  the  bench,  mieht 
have  been  a  satisfaction  to  them  to  see  that 
the  witnesses  were  speaking  of  the  same  per- 

*When  this  verdict  was  fifst  brought  in, 
there  was  a  loud  clap  of  approbation  com* 
venoea  in  the  outer  hall,  it  is  presumed  from 
a  miaeonception  that  the  jury  had  acquitted 
^  defendant ;  for  when  tne  verdict  was  re- 
peated,  and  the  word  guikyy  sufficiently 
alreased,  the  clap  was  changed  inko  hootings 


and  hissings,  and  groans,  that  lasted  with 

«ery  little  remiasion,  durine  the  remainder  of  j.  astonished  and  concerned,'  raoollectiiu  lb» 


son,  but  it  was  altogether  unprecedeated  ia 
such  cases  as  the  present.  Mr.  Rowaa  wis 
ready  for  sentence — he  claims  no  iadulgeaoft 
—does  not  insist  upon  the  four-day  rule*,  but 
if  tlie  Courts  for  theu*  own  accooimodalioQ. 
choose  to  defer  the  sentence  ^  fonr  <lays> 
they  have  no  legal  authority  for  sending  Mr. 
Rowan  to  prison,  until  sentcoice  proiv>uDced, 
or  the  usual  and  accustomed  process  issued 
against  him. 

lord  CUmmelL — If  the  attorney-geoenl 
consents,  I  have  no  objection. 

The  attorney-general  had  left  court;  and 
the  solicitor  for  the  crown  remained  silent 

Lord  ClonmcU.^Hlht  defendant  is  a  coa- 
vict,  as  such  he  is  a  prisoner-— the  law  must 
have  its  course.    Adjourn  tl*e  Court. 

Accordingly  the  Court  was  adjotuned. 

Mr.  Rowan  was  conveyed  to  the  New  Pii- 
son,  attended  by  both  the  sherifib,  and  a  for- 
midable array  of  horse  and  foot  guards. 

Monday,  February  3,  1794. 

.  A  Habeas  Corpus,  grounded  on  the  affida- 
vit of  Mr.  Matthew  Dowline,  Mr.  Rovaa't 
solicitor,  was  granted  to  bring  up  John 
Coultry,confineain  Newgate  fox  debt,  to  sweir 
an  affidavit ;  Mr.  Rowan  was  also  ordered  up 
for  tlie  same  purpose :  when  their  affidavits^ 
together  witli  those  of  William  Porter,  John 
William  Atkinfion>  and  Francis  Clarke,  were 
sworn. 

Mr.  Recorder  moved  the  Court  to  set  wids 
the  verdict  obtained  on  Wednesday  last,  cad 
grant  a  new  trial  in  this  cause,  pursuant  to  a 
notice  served  on  Mr.  Attorney-general,  aad 
grounded  on  these  affidavits,  the  contents  of 
which  he  set  forth. 

Mr.  AU^rwygtneral^  having  afier  sone 
time  come  into  court,  moved  the  Couit  to 
appoint  a  day  to  have  Mr.  Rowan  broi^s^t  up 
for  judgment. 

LoraC/ofioie//  appointed  to->morrow,  and  at 
the  same  time  acquainted  the  attomey-geao- 
ral  with  the  recorder's  motion,  and  the  na- 
ture of  the  affidavits. 

The  Atkorney-gcitMral  then  desired  to  have 
them  read ;  which  they  were^  as  foJJowa : 

The  Kin^  at  the  prosecution  of  the  right  bo- 
nourable  Arthur  Wolfe,  his  majesty's  at- 
torney-general, against  Archibald  Hamilton 
Rowan. 

WilUam  Porter  of  the  city  of  DubliB, 
pnnter,  maketh  oath,  that  since  the  comr 
mencement  of  the  prosecution  in  this  cause, 
and  previous  to  the  trial  had  on  Wedaes% 
last,  he  thb  deponent  had  a  conversatioa  «i» 
George  Perrin^  of  Ca&Ue-street,  ui  the  ci^'  of 
Dublm,  bookseller,  in  the  ooursc  of  wbich 
the  said  Gcor^  Perrin  dechuxd  to  this  depo* 
nent,  that  this  country  and  its  trade  acvtfr 
could  flourish  until  Napper  Tandy  and-  Hir 
milDon  Rowan  were  transporlnd  or  banged,  «r 
words  to  that  effect :  and  doponent  was  mudi 
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^ttie  fiaid  GeoM  Ferm  had  been  one  of  the 
juiy  who  tiiea  the  said  defendant,  and  found 
ittm  gnil^  of  the  inied«neanor  in  this 
cause. 

W»UAM   P0RT£«. 

Sworn  in  court  this  third  day  of 
February,  1794. 
Cauiichael  and  BraosHaw  D.  C.  C. 

The  Ring,  at  the  pn>8ecution  of  tlie  right 
faeoeunil>le  Arthur  Wolfe,  his  majestjp's 
attorney- general,  against  Archibald  Hamil- 
ton Rowan. 

John  William  Atkinson,  of  Skinner-row,  in 
the  city  of  Dublin,  watch-maker,  maketh 
oath,  tliat  some  time  in  the  month  of  August 
last  past,  as  deponent  best  recollects  the  time, 
on  the  morniDg  after  the  night  whereon  some 
Uluminations  had  been  maoe  upon  the  event 
of  the  capitulation  of  Valenciennes,  this  de- 
nonentbad  some  conversation  with  George 
^errin,  of  Castle-street,  bookseller,  respecting 
the  volunteers  of  Ireland ;  in  the  course  of 
/which  the  name  of  Archibald  Hamilton  Row- 
an, the  defendant^  with  several  others,  was 
frequently  mentioned ;  and  the  said  G^rge 
Perrin  did,  upon  that  occasion,  utter  a  good 
deal  of  acrimonious  and  disparaging  language 
and  observations  against  the  body  of  volun- 
teers in  genera],  and  against  the  said  Archi- 
bald Hamilton  Rowan  m  particular,  with  se- 
veral others ;  and  the  said  George  Perrin  did 
then,  upon  that  occasion,  also  say  that  they 
(meaning  as  deponent  well  understood  and  is 
convince)  the  said  Archibald  UamUton 
Bowan,  with  several  others,  deserved  and 
ought  to  be  hanged.  Deponent  saith  he  is 
credibly  informed,  and  verily  believes,  that 
the  said  George  Perrin  was  one  of  the  jury 
who  on  Wednesday  night  last  found  tlic  said 
Archibald  Hamilton  Rowan  guilty  of  the  mis- 
demeanor in  this  case. 

John  William  Atkinson. 

Sworn  in  court  the  third  d^y  of 
February,  179*. 
Carmichael  and  Bradshaw,  D.  C.  C. 

The  King,  at  the  prosecution  of  the  right 
honourable  Arthur  Wolfe,   his  majesty's 
.   attorney-general,  <igain<^  Archibald  Hamil- 
.    ton  Rowan. 

James  Coultry,  of  the  city  of  Dublin,  gen- 
tleman, maketh  oath,  that  he  has  known 
John  Lyster,  who  appeared  and  gave  evi- 
dence on  the  trial  in  this  cause  on  Wednesday 
last,  as  deponent  is  credibly  informed  and  be- 
lieves, and  saith,  that  from  his  own  know- 
M^e,  the  said  John  Lyster  ought  not  to  be 
creaxted  upon  ]iis  oath  in  a  court  of  justice ; 
ill  as  much  as  this  deponent  saw  the  said 
9ohn  Lyster  take  a  false  oath  upon  the  holy 
Svaligelists,  stating  that  a  horse  or  mare  his 
j^fopert^,  which  was  seized  for  debt,  was  the 
property  of  George  William  Lyster.  and  not 
tiM  property  of  any  other  person  whatsoever; 
•nd  deponent  saith  that  he  the  nid  John  tfifl 
personate  bis  said  brother  George  -William 
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Lyster,  and  imno^  himself  on  a  magistrate  of 
the  city  of  Dublin  in  that  name ;  and  that 
under  the  character  and  in  the  name  of  the 
said  George  he  the  said  John  did  take  the 
said  false  oath,  although  the  said  George  was 
then  labouring  under  a  wound,  unable  to 
leave  his  bed ;  which  oa^h  he  took  in  a  deli- 
berate, cool  manner,  notwithstanding  depo- 
nent had  previously  remonstrated  in  a  parti- 
cular manner  upon  the  enormity  and  danger 
of  his  doing  so ;  and  deponent  further  saith, 
that  shortly  after  the  time  said  John  Lyster 
took  the  said  false  oath  as  aforesaid,  he  re- 
ceived a  letter  from  a  man  of  reuutatidn,  resi- 
dent in  the  neighbourhood  or  the  country 
where  said  John  Lyster  and  his  two  brothers 
Thomas  and  George  Lyster  had  lived;  by 
which  letter  deponent  was  informed,  and 
which  he  verily  believes  to  be  true,  the  said 
Thomas  Lysler  had  made  an  affidavit  in  the 
country,  precisely  coatn^dictin^,  upon  his  oath^ 
the  fact  sworn  to  by  John  m  the  naoM  of 
Georgje,  as  the  said  Thomas  swore  said  horse 
was  his  particular  property,  sworn  to  asafbre- 
said,  in  Dublin,  by  the  said  John  Lyster  ;-^ 
and  which  two  affidavits  deponent  has  fre- 
<iuently  seen. 
Jakes  Coultrt. 

Sworn  in  court  the  third  day^ 
February,  1794.  * 

A.  CARIIICHAEr* 

The  King,  at  the  prpMCution  of  the  right 
honourable  Arthur  Wolfe,  his  n^msty's 
attomey-geneipal,  itgaimt  Archibald  Haoul^ 
ton  Rowan. 

Francis  Clafke,  of  Denmark-street,  in  the 
city  of  Dublin,  peruke-maker,  maketh  oath, 
that  he  is  well  acquainted  with  John  Lyster, 
the  person  wbo^  as  deponent  is  credibly  in- 
formed and  believes,  appeared  and  gave  evi- 
dence on  Wednesday  last,  in  this  case  on  be- 
half of  the  prosecutor:  and  deponent  saith 
that,  from  his  own  knowledge,  the  said  John 
Lyster  ought  not  to  be  credited  on  his  oath, 
in  a  court  of  justice,  as  this  deponent  ha* 
known  the  -said  John  Lyster  to  have  per- 
jured himself;  for  deponent  saith  that  having 
been  well  acquainted  with  the  said  John  Lys- 
ter for  five  or  six  years  past,  during  which 
time  the  said  John  Lyster  nad  been  frequently 
in  the  house  and  shop  of  deponent,  and  dur- 
ing which  time  deponent  had  constantly 
dressed  his  hair :  about  three  years  ago  or 
upwards,  upon  deponent  having  caused  the 
said  John  Lyster  to  have  been  summoned  to 
the  court  ot  conscience  for  a  small  sum  of 
money  due  deponent  by  said  Lyster,  he  the 
said  Lyster  attended  in  said  court  pursuant  to 
said  summons,  and  being  sworn  on  the  holy 
Evangelists  by  alderman  Emerson,  in  pre- 
sence of  this  deponent  and  several  others,  in 
a  peremptory  manner,  said  'Lyster  depose^ 
-that  he  never  had  known  or  seen  deponent 
before,  or  been  in  deponent's  bouse,  and  that 
he  -dM-  not  know  depoirtnf  s  name,  -notwHh* 
standing  deponent  positively  saith  the  Bftsfl 
)     4  C 
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Joim  lystor  bad,  lor  new  tlixee  yean  prcvi- 
ous  to  that  timey  iireqiieiitly,  from  time  to 
'l^tatf  been  in  the  boose  and  tbop  of  this  de- 
poncnly  in  presence  cimsaij  persons^  and  ne- 
vertheless deponent  bad  two  or  three  days 
previous  to  sajd  Ly sterns  taking  said  oath^  met 
said  John  Lyster  passiitf  over  Essex-bndge, 
and  there  talkdl  to  him  for  some  time ;  and 
deponent  further  sahh,thatin  the  course  of 
three  years  lastpasL  the  s^  John  I^rster, 
as  deponent  has  good  reason  to  be  convmced, 
lias  been  guilty  of  perjury  in  various  other 
instances. 
FftASCis  C1.AEKE, 

Sworn  in  court  the  third  day  of 
February  1794. 
Cakmichacl  and  Bkadsoaw,  D.  C.  C. 

The  King,  at  the  prosecution  of  the  right 
honouraole  Arthur  Wolfe,  his  majesty's 
atlomey-genendy  agmintt  Archibald  Hamil- 
ton Rowan. 

The  defendant,  Archibald  Hamiton  Rowan, 
maketh  oath  that,  since  the  trial  had  on 
Wednesday  last,  in  this  case,  and  after  de- 
fendant bad  beoi  pronounced  guilty  by  the 
verdict  of  a  iury  impannelled  auid  sworn  on 
the  said  triai,  deponent  has  received  credible 
mformation,  which  he  is  convinced  is  true, 
that  several  persons,  who  had  until  after  said 
trial  and  verdict  been  strangers  and  utterly 
unknown  to  deponent,  wouldbe  material  wit- 
nesses, on  behalf  of  deponent,  upon  said  trial ; 
and  that  had  the  said  witnesses  been  known 
and  attended  thereon,  the  testimony  of  John 
Xyster,  who  was  th^  principal  evidence  on 
behalf  of  the  prosecution,  would  have  been 
fully  discredited.  Deponent  further  saith  he 
'has  also,  since  said  trial  and  verdict,  been 
credibly  informed,  and  verily  believes  some 
of  the  persons  who  were  on  said  jury  «have, 
previous  to  said  trial,  made  use  of  expressions 
^tending  to  disapprove  of  deponent  and  his 
conduct,  respecting  the  subject  matter  of  this 
prosecution ;  and  which  induces  deponent  to 
nelieve  the^  had,  previous  to  sadd  trial,  been 
biassed  ag^st,  and  had  formed  impressions 
in  their  mind  unfavourable  to  deponent.  De- 
ponent further  saitb,  that  from  the  daily  in- 
formation and  accounts  which  deponent  and 
hb  friends  havQ  received,  and  are  receiving, 
of  the  life,  conduct,  and  character  of  said  John 
Lyster,  he  has  no  aoubt  of  proving  fiiUy  and 
satisfactorily^  that  the  said  John  Lyster  ought 
not  to  be  believed  on  his  oath. 
Archibald  Hamilton  Rowak. 

Sworn  in  court  the  third  day  of 
February,  1794 

A.Carmichael. 

After  Mr.  Rowan's  affidavit  was  read,  it 
was  deemed  advisable  by  his  counsel,  that 
he  should  make  a  further  one.  The  Court 
were  accordingly  pleased  to  wait  until  it  was 
prepaicd  and  sworn*  It  was  then  read  as 
toQows: 


Tbe  Rin^  ai  the  |nwmilinn  eC  the  right 
bonounble  Artfaor  WoUc,  \m  BB^esaj^s 
attomey-geneial,  mgmiut  Ardubttld  Uanul- 
ton  Rowan. 

Tbe  defendant,  Archibald  HamihatK  Bowm, 
makedi  oaUi,  tint  he  hath  beard  the  sevcnl 
affidavits  of  Francis  Clarke,  James  Cooltiy, 
William  Porter,  and  John  Wiifiam  Atkinson, 
this  day  made  in  thb  cause,  read  in  open 
court,  and  saith  that  all  and  every  the  matters 
contained  in  said  affidavits,  and  cveiy  of 
them,  were  utterly  unknown  to  this  deponent 
until  after  the  trial  and  vmdict  in  this  cause ; 
and  that  this  deponent  bad  no  reason  to  be- 
lieve, and  never  heard  onti]  after  aid  trial, 
that  said  persons  or  any  of  them  could  have 

fiven  evioence  of  the  facts  sworn  to  this  d^ 
J  them,  or  any  of  them,  in  their  said  affid^ 
vits  mentioned;  or  any  other  material  evi- 
dence upon  the  trial  of  the  issue  in  ibisca«se. 
This  deponent  further  saith  that  he  heard  the 
evidence  given  by  John  Lyster  and  Willinn 
Morton  upon  the  said  trial,  chai^in^  deponent 
with  having  read,  distributed,  ana  published 
the  paper  m  the  information  in  tnis  caose 
mentioned,  at  Cope-street,  in  Pardon's  fenc- 
ing-room; and  this  deponentposittveirswean 
that  the  said  testimony  was  utterly  wse.  De- 
ponent further  saith  that  be  heaird,  and  be- 
lieves, John  Gifiard,  one  of  the  sheriflb,  and 
by  whom,  or  his  under-sheriff,  the  pannel  of 
the  jury  was  arrayed  to  trv  this  cause,  b  and 
has  Deen  for  some  years  the  conductor  or  pro- 
prietor of  a  news-paper  generally  considered  a 
government  paper;  that  the  said  Giffiud  has 
also  some  lucrative  employment  in  tbe  reve- 
nue, and  a  commission  iu  the  Dublin  militia; 
and  that  he  verily  betieves  the  said  Giffiud 
was  and  is  stronely  prejudiced  a^nst  depo- 
nent ;  and  that  the  said  Gi&rd  did  labour  t» 
have  a  pannel  of  such  persons  arrayed,  as  he 
knew,  or  believed,  to  ht  un&irly  prejudiced 
against  this  deponent 
Archibald  Hamilton  Row  an. 

Sworn  in  court  the  third  day  of 
February,  1794. 

G.  Jaxsl 

After  it  was  read  the  court  asked  tbe  attor- 
ney-general, whether  he  wished  for  time  te 
have  these  affidavits  answered ;  to  whicb  he 
having  replied  in  the  negative,  the  Couit 
ordered  Mr.  Rowan  to  be  brought  up  to-mor- 
row, and  adjourned. 


TVetday,  February  4, 1794. 

Mr.  Recorder  said,  he  was  instruded  that 
there  were  four  new  affidavits,  sworn  to  tbe 
same  purpose  as  those  read  yestcnlaT,  to 
prove  tnat  others  of  the  jurors  had  usA  es- 
pressions  of  enmity  ag^nst  Mr.  Rowan  be- 
fore the  trial,  and  prayed  that  they  naig^  be 
read. 

Mr.  AUormy-Gtneral  objected,  for  tfast 
yesterday  was  the  last  day  in  whidi  any  affi- 
davits could  be  made,  and  now  it  waaat- 
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templed  to  bring  others  1^1111001  «ii  j  notice ; 
he  was  -wtiling  that  this  case  should  meet 
the  fiiirest  and  lullest  investi^tion,  but  would 
not  consent  that  the  rules  ot  court  should  be 
departed  from  on  this,  more  than  on  any 
otner  occasion. 

'  Mr.  Rec&rder.  I  am  very  sensible  that  in 
ordinary  civil  cases,  where  any  motion  is 
Blade  to  set  aside  a  verdict,  the  party  must 
apply  within  four  days,  and  lay  a  sufficient 
mund  for  the  motion;  but  even  then  the 
Court  would  sometimes  indulgje  the  party 
with  another  day,  to  la^  before  it  new  mate- 
rials, in  advancement  of  justice.  The  inten- 
tion of  the  traverser,  or  his  counsel,  was  not 
to  do  any  thing  by  surprise,  or  to  bring  these 
affidavits  hastily  forward,  to  prevent  the 
crown  firom  answering  them ;  we  are  willing 
to  give  anv  reasonable  time  for  that  purpose. 
But  your  lordships  will  consider  the  circum- 
stances in  which  this  traverser  stands ;  that 
he  is  in  confinement,  and  not  at  liberty  to 
search  for  evidence,  or  the  necessary  mate- 
rials for  his  defence ;  not  standing  in  the  si- 
tuation of  a  defendant  in  any  civil  action,  but 
in  a  situation  which  the  law  regards  so  far,  as 
never  to  impute  laches  to  any  man  whilst  he 
is  in  prison.  If  it  is  necessary,  I  am  in- 
atnicted  that  affidavits  can  be  made,  that  the 
matters,  now  brought  forward,  were  only  dis- 
covered since  the  rising  of  the  Court  yester- 
day, and  there  is  scarce  an  hour  that  further 
evidence  does  not  come  forward,  tending  to 
show  the  truth  and  reality  of  the  present 
case.  The  information  now  offered  to  the 
Court  has  been  so  latelv  brought  to  light,  that 
the  agent  has  not  had  time  to  briefthe  affi- 
davits ;  I  have  only  been  informed,  on  my 
ivfliy  into  court,  of  the  purpose  for  which  they 
are  brought  forward,  and  am  still  ignorant  of 
theh*  contents;  and  as  Uie  justice  of  the  case 
may  be  advanced,  and  no  mconvenience  can 
result  from  it,  I  trust  your  lordships  will  allow 
these  affidavits  to  be  read,  and  the  motion 
^her  to  00  forward  now,  or  to  wait  till  the 
counsel  lor  the  crown  shall  have  an  opportu- 
niw  of  answerine  them. 
-  Mr.  AUonuy-OeneraL  The  rank,  charac- 
ter;  or  situation  of  any  man  standing  in  this 
court  accused  of  a  crime,  I  conceive  to  be  a 
inatter  of  perfect  insignificance,  when  put  in 
competition  with  the  settled  rules  of  distri- 
butive justice.  There  are  a  certain  number 
of  days  given  to  move  in  arrest  of  judgment, 
or  for  a  new  trial ;  within  which  the  puly  is 
«o  lay  before  the  Court  the  ground  upon 
vrhicn  he  means  to  move ;  all  then  that  is 
inusted  upon  is,  that  this  defendant  should  be 
%KNind  by  the  same  rule  that  binds  eveiy  man 
in  the  like  circumstances :  for  if  a  party  should 
•be  at  liberty  from  day  to  day  to  bring  forward 
new  affidavits,  there  never  would  1^  an  end 
of  any  prosecution.  Mr.  Recorder's  observar 
tion  shows  the  good  sense  of  this  rule;  he 
says  new  materials  are  pouring  in  every  hour 
— I  doubt  it  not;  and  that  new  affidavits 
may  come  in  to-night;  and  the  same  argu- 
ments used  to  day  will  be  U3ed  to-morrow. 


Mr.  Curran.  There  was  no  objection 
made  yesterday  to  the  reading  of  afladavits, 
which  were  made  and  sworn  in  the  presence 
of  the  Court.  Mr.  Attorney-General  has 
himself  said  that  the  defendant  was  at  liberty 
yesterday ;  if  so,  he  is  equally  within  the  rule 
to-day,  for  this  is  only  a  continuation  of  the 
same  motion : — this  is  a  question  put,  as  it 
were,  to  the  conscience  of  the  Court,  viz.  do 
your  lordships  think  that  justice  has  been  so 
done^  that  it  ought  not  to  be  sent  to  a  new 
inouiiy;  and  ishall  any  rule  of  practice  be 
suffered  to  preclude  the  light,  which  should 
inform  that  conscience  ? — It  would  be  absurd 
that  no  distinction  should  be  made  between 
ordinary  and  extraordinary  cases;  in  small 
matters  summary  justice  is  enforced ;  but  in 
such  a  case  as  tms  (he  would  speak  as  guard- 
edly as  possible)  the  Court  will  comider  that 
punishment  is  not  inflicted  vindictively,  but 
mr  example  and  prevention;  and  that  no- 
thing gives  so  mucn  force  to  the  preventive 
eflect  of  sentences  of  courts  of  justice,  as  all 
the  word  being  able  to  say,  every  fair  inquiry 
has  been  made,  and  the  sentence  has  passed 
in  consequence  of  an  impartial  verdict  There 
is  a  way  known  to  our  law  to  set  verdicts 
aside,  where  there  has  been  any  abuse  of 
justice;  any  foult  in  the  retummg  officer, 
the  jury,  or  the  witnesses ;  or  any  mistake  in 
the  Court : — all  applications  and  information 
for  thb  purpose  have  been  received  with  in- 
dulgence ;  and  upon  the  most  cool  inquiry  it 
has  been  found  that  the  verdict,  upon  which 
the  sentence  was  had,  must  have  "^tisfied 
the  reasonable,  &ir,  conscientious  mind  of 
any  man :— -this  it  is  which  gives  to  the  sen- 
tence of  the  law  that  good  and  tranquillizing 
effect,  for  which  alone  it  is  intended. 

We  are  now  prepared  to  show  that  more  of 
these  jurors  have  made  express  declarations 
of  malice,  and  shall  it  lie  in  the  mouth  of  the 
prosecutor  to  say,  there  is  a  rule  which 
operates  like  a  trap  upon  the  conscience  of 
the  court  of  Kings* s-bench ;  that  after  a  cer- 
tain moment  it  becomes  so  helpless,  that  let 
what  will  arise,  it  can  do  justice  no  longer  ? 

I  say  the  rules  are  the  instruments,  not  the 
tyrants  of  the  court;  as  to  the  point  of  prac- 
tice it  is  conceived  that  trials  at  bar  are  not 
within  the  four  day  rule ;  but  I  go  upon  a 
more  solid  ground,  and  app«il  to  thi^  that 
the  Court  has  a  right  to  receive  information, 
at  any  time,  in  furtlierance  of  justice ;  if  it 
were  necessary  to  cite  cases,  there  has  been  a 
very  late  one  in  this  court,  where  it  has  ex- 
ercised the  very  same  discretion. 

Afler  the  verdict  was  brought  in,  not  hav- 
ing the  least  idea  that  there  was  any  hci  ex- 
istmg  which  could  impeach  the  verdict,  the 
traverser's  counsel  staled,  that  if  it  was  the 
pleasure  of  the  Court,  he  should  appear  to  re- 
ceive sentence ;  and  le^  me  observe  that  he 
did  not  at  that  time  conceive  that  he  was  in 
custody;  he  was  not  called  on  to  appear; 
there  was  no  order,  and  the  only  judicial 
knowledge  the  Court  had  of  his  being  pre^ 
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MQl,  was  titat  a  wiXatm  tamed  WfanBy  to  ■ 
Ideotii^  btm;   if  then,  instead  of  bctog  ai  | 
lu]^,  a&  be  ooeht  to  Inre  been,  be  waa  put , 
into  pri<oD,  where  be  had  not  the  same  o^  | 
portmutj  of  procuring   evidence^   howercr; 
uniTersall^r  jt  might  eiist,  can  there  be  a ' 
stfoneer  drcumstance  to  show  that  be  is  pe* 
cnliany  entitled  to  the  indulgence  be  seeks? 
Mr,  FkUher^  on  the  same  side.    Wbeo  I 
see  the  temper  of  the  audience  which  sor- ' 
rounds  me,  I  shall  aroid  toudiing  upon  pub- . 
lie  topics  with  the  same  delicaqr,  wtncb  the  ! 
I^tleman  who  preceded  me  has  done.    If. 
justice  is  the  oblcet  of  this  prosecution,  wbj  j 
stand  upon  such  punctilious  points  of  p.ae-  { 
Hce,  and  inter  apieet  jurU  f  In  the  case  al- 
luded to,  H  was  insisted  that  the  four  daj ' 
rule  did  apply  to  trials  at  bar,  but  the  Court ! 
decided  otherwise,  and  there  is  ^ood  reaaoa 
for  the  di.st'mrtion ;  in  c^ses  coming  from  the  ! 
country  this  rule  is  necessary,  to  prevent  the 
one  party  from  keeping  the  patUa  in  hb 
pocket,  until  he  could  surprise  the  other  at  a 
time  when  he  was  not,  perhaps,  so  well  pre* 
pared  to  impeach  the  verdict;  it  is  necMsaiy, 
ihen,  that  there  should  be  a  fixed  time  that 
no  advantage  may  be  snatched ;  hut  there  is 
no  analogy  to  a  case  of  tiib  kind,  which  is 
entirelv  in  the  breast  of  the  Court. 

In  the  dean  of  St.  Asaph*s  case,*  a  great 
trosecution  instituted,  hke  this,  to  answer 
the  ends  of  public  peace  and  public  policy, 
the  Court  did  exercis»e  its  wisdom  upon  the 
merits  of  the  business  before  it;  the  rule  was 
not  adh^cd  to,  but  the  parties  were  let  in 
$fieT  the  four  days  had  expired.  As  to  the 
objection  which  has  been  thrown  out,  that  if 
fhis  matter  is  postponed  we  may  come  in  to- 
morrow, and  the  next  day,  and  fK>  on ;  it  is  an- 
swered, that  we  will  undertake,  if  it  should 
lie  over  till  to  morrow,  to  rest  satbfied,  and 
feek  for  no  more  materials. 

This  is  merely  a  point  of  practice,  and  it 
Strikes  my  mind  as  folly  to  say,  that  so  hi^ 
a  court  as  this  has  not  its  practice  within  its 
i)wn  power. 

The  Earl  of  Clmmell,  lord  chief  justice. 
On  the  day  that  IVlr.  Rowan  was  convicted, 
we  were  called  upon  for  judgment ;  but  we 
/conceived,  that  even  if  it  was  not  a  matter  of 
right  upon  adjudged  cases,  it  was  still  proper, 
that  the  defendant  should  Have  four  days  to 
question  the  verdict,  or  move  in  arrest  of 
judgmeni.  Suppose,  instead  of  that,  we  had 
then  pronounced  judgment^  all  argument 
would  have  been  concluded,  ior  it  would  have 
been  absurd  to  say,  that  he  should  have  been 
suffered,  after  that,  to  unravel  the  proceed- 
ings ;  then  what  has  passed  since  f  A  motion 
hat  been  made  and  entertained  upon  afBda- 
yits,  stating  hois,  of  which  the  part/  has  had 
information  since  that  day ;  I  mention  this  to 
show,  that  there  haf  been  no  precipitancy  in 
the  Court,  nor  possible  hardship  in  what  it 
bas  ion6.    Yesterday  Mr.  Rowan  made  an 
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tiK  Coort  wailal  tin  a  fate 

;  tb« 


tbcD  called 

~  the  Coort 
it  WW  to 
factii^ofontcnak  tethk 
it  should  gih  oa  mmd  be 
other  of  the  sviwkiDd. 

It  is  said  the  rale  of 
moving  for  nem  trials 
cases  tned  at  bar,  in  tbccitjof  Dnblm; 
does  notajpplj  Id  this  caae,  for  the 
fore  mentiooed,  that  withu  fonr  6tn%  jn 
ment  would  be  proaoimoed;  so  that  nons  tbt 
nature  of  the  thin^  tfais  aotioo  umA  be 
made  within  foor  dajs. 

See  wfaatfonsfuiif  iwri  would  foflttv,  fosM 
the  letting  in  affioavits  pending  a  noSsa  of 
this  kind ;  there  is  not  an  arnnnsai  to  be 
used  by  counsel  on  either  siifo,  that  would 
not  lay  the  foondatioB  for  a  new  afidavity  m 
that  a  motion  would  never  have  an  cad. 

We  are  all  of  opinioD,  that  it  would  »^ 
troduce  rcmfiision  mto  the  practice  of  tkt 
Court,  and  be  a  pernicious  praoedeDt,  and  tfail 
the  affidavits  cannot  be  rau. 

[Here  there  took  place  some  alteveaiioa 
upon  the  question  ot  practice,  vbo  slwiild 
first  go  on  ;  the  traveraor's  counsel  rntJatin^ 
that  the  affidavits  primi/mde  entitled  tbes 
to  their  motion,  and  that  the  osoal  pnctics 
of  giving  the  last  word  to  the  crowa  did  Mt 
extend  to  a  motion  of  this  kind;  but  She 
Court  upon  the  authority  of  the  KJ^g  aydHl 
Home,^  desired  the  defendant's  cenasei  is 
proceed  in  support  of  the  motion..] 

Mr.  Fletcher,  This  is  a  prosecutioa  highly 
interei»tin&  not  only  to  that  most  mpaclaUt 
individuaCwho  is  the  immediate  object  ef  it 
(for  so  I  shall  continue  to  call  him 
standing  the  verdict)i  but  also  to  the 
ni^  at  large ;  it  is  a  great  pi 
rected  upon  solemn  and  deiibersla 
to  attain  the  ends  of  oublic  peace  and 
justice ;  the  Court  will  scrutiniie  into 
diet  that  affixes  the  gu'dt  of  a  high  made^ 
meanor  on  a  character  so  respectable;  thi 
only  end  of  such  prosecutions  must  be  to 
deter  otheis  from  the  commissioa  of  ainvlst 
crimes,  and  to  satisfy  the  public  mind,  and  Is 
convince  iht  world  that  guilty  practices  ds 
not  go  unpunished ;  it  therefore  beoomeane^ 
cessary,  that  such  a  verdict  should  be  fits 
from  the  shadow  of  objection,  otherwias  as 
fiir  from  ti^ving  the  salutary  edect  propaasd. 
it  might  have  a  very  different  one  ;  men  will 
scan  the  ground  upon  which  sudi  vsidica 
have  been  had ;  pomts  of  practice,  and  ob> 
jections  inter  (tpiceijum,  amongst  the  quirks 
and  pranks  of  the  law  will  then  vanislC  and 
the  public  will  stamp  reprobation  on  a  venUot 
obtamed  under  circumstances  of  suqucim 
and  unfttrness. 
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^  See  the  case  afite  Vol.  XK.  p.  651. 
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Tb#  afid«viu»  OQ.  wiiich  we  ^kmumI  our 
siotipm,  ar«  now  to  b«  lakea  m  true  as  the 
OMpe],  the  verity  of  then  cannot  be  shaken ; 
UM  g^ntVemen  coocomed  Cor  the  prosecution 
have  been  called  on  to  answer  them,  and 
have  not  done  it ;  these  affidavits,  then,  fur« 
nisb  three  objections  to  the  verdict. 

1st.  As  to  the  person  upon  whose  evidence 
•lone  (upon  the  face  of  your  lordships  notes) 
the  verdict  could  be  sustained,  two  or  three 
affidavits  go  pointedly  to  show  that  he  is  uU 
terly  destitute  of  credit 

Sdly.  There  is  another  class  of  affidavits 
impeaching  one  of  the  jurors  for  deep  malig- 
xiity  conceived  against  my  client 

3dly .  There  is  that  of  the  travf  rser  himself^ 
•who  swears  that  the  testimony  of  the  wit- 
nesses was  false,  and  further  that  he  has  rea* 
•son  to  believe  that  the  person,  who  arrayed 
the  pannel,  did  it  through  favour,  and  pur 
posely  chose  men  hostile  to  htni  and  to  his 
principles. 

Now  even  if  any  one  of  these  grounds 
taken  separately^  w«re  not  sufficient  to  shake 
the  verdict,  it  becomes  a  matter  of  high  con- 
cern to  see  whether  the  result  of  the  whole 
^ee  not^  at  the  feasty  furnish  a  doubt  that 
Justice  has  not  been  done ;  if  so,  it  brin&s  it 
"within  the  great  prineiple  unon  which  alone 
new  trials  should  be  granteo.  it  cannot  be 
expected  that  a  case  should  be  found,  appo- 
ttte  in  every  minute  particular ;  the  present 
case  has  a  good  deal  of  noveky,  and  I  cannot 
find  any  accurately  agreeing  with  it ;  but  you 
bave  the  hish  authority  of  that  luminary  of 
tbe^w,  lord  Alansfield,  thus  declaring  him- 
self m  the  ease  of  Bright  and  Enjron,  1  Bur. 
**  If  we  have  reason  to  think  that  justice  has 
not  been  dune,  we  will  send  it  to  another 
esnaiination."  It  is  upon  such  broad  princi- 
ples that  I  go,  and  if  tliat  was  the  opinion  of 
^ie  lordship,  in  a  civil  acti£>n,  between  man 
and  man,  with  how  much  greater  teason 
ehoul^  it  be  so  in  a  trial  between  the  sove- 
'leiglk  of  the  land  and  so  respectable  a  citizen^ 
who  is  accused  of  violating  the  lavirs  of  that 
land^  to  which  it  was  his  duty  to  be  amena- 
ble. .  Will  any  man  in  his  right  reason  s«^, 
thai  the  great,  broad,  liberal,  principle  should 
sot  be  applied  d  fortiori  to  a  case  of  this  kind, 
wbeie  the  liberty  of  the  sulyect  is  at  stake, 
with  all  that  he  holds  dear; — ^where  the 
public  peace,  and  the  opinion  the  world  may 
iBntertam  of  public  Justice,  are  involved  ? 

^  Taking  it  then  for  granted,  that  this  prin- 
ciple applies  at  least  as  strongly  to  criminal 
cases,  as  to  civil,  there  are  abundance  of  au- 
ItKtfities  in  the  books'- [Here  Mr.  Fletcher 
apologised  for  not  being  better  prepared,  hav- 
log  oaly  get  his  brief  on  his  way  to  court.] — 
la  Bae.  tit  New  Trials,  there  is  a  case  where 
new  evidence  was  let  in»  and  it  is  true 
that  there  are  in  the  same  page^  cases  where 
it  was  refused;  what  conclusion  is  to  be 
dpawn  from  this^  but  that  every  case  of  this 
mlure  stands  upon  its  own  peculiar  founda- 
tkw,  andia  not  to  be  striotly  goveroed  by  any 
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decided  case,  because  when  it  is  not » €|uefk 

tion  of  abstract  law,  but  a  consideration  enM«^ 
nating  and  flowing  fiora  a  combination  of  eif-* 
cumstances,  never  the  same  in  any  twocases» 
ft  is  of  all  questions  that  can  coote  before  a 
court  of  common  law^  that  most  pecuWly 
within  its  own  sound  judicial  discretion,  thai 
can  be  gathered  from  reporters,  differing  in 
attention  and  ability,  in  some  broad  princi* 
pies  of  general  analojgy :  wherever  tnere  L» 
any  strong  leading  future  in  the  case,  it 
must  be  jud^  of  according  to  its  own  ten« 
dency  and  eSect:  it  is  apparently  from  the 
oscitancy  of  the  reporters,  from  their  bwff 
unacquainted  with  the  £w:ts,  and  for  want^ 
more  correct  and  particular  notesj  that  we 
find  so  much  seeming  contradiction,  otherwise 
we  should  find  the  opinions  of  Uie  ju^pse 
nearly  the  same  in  all  similar  cases,  but  vary** 
ing  with  the  peculiar  circumstances  of  each 
particular  case ;  as  in  the  present,  the  verdict 
certainly  would  not  be  set  aside,  aides?  it 
appeared  that  the  new  evidence  came  to  tb^ 
parties  knowledge  since  the  trial. 

But  there  is  a  circumstance  which,  in  iAv 
opinion,  pointedly  distinguishes  this  from  ali 
otlier  cases,  via.  that  the  new  evidence  is  ap- 
plicable to  the  credit  of  the  principal  witness^ 
upon  wlK^se  testimony  the  verdict  must  have 
been  found^  and  not  to  any  substantive 
matter,  making  a  particular  ingredient  in  tbe 
case.  KoF  is  it  a  new  substantive  defenee^ 
For  the  court  has  Wisely  said,  we  will  not  set 
asjde  verdicts  on  account  of  evidence,  whiek 
might  reasonably  have  come  to  the  know- 
ledge of  the  party  before,  for  then  whenever, 
the  point,  upon  which  he  rested,  proved  in* 
sufficient,  he  would  next  shiA  his  giround»  ami 
try  some  new  sort  of  defence. 

Having  often  searched  for  cases  of  thie 
kind,  I  can  say,  upon  my  recollection,  thei 
there  is  none  like  the  present  to  be  found; 
your  lordships  then  have  no  guide  but  your 
own  discretion,  and  your  own  notes  to  rectir 
to,  where  you  will  see  in  what  point  of  view^ 
this  gentleman's  evidence  appeared. 

At  the  trial,  he  admitted  that  two  bonds 
had  been  set  up  by  his  younser  brother  against 
his  elder,  which  he  was  called  to  Drove,  as  a 
subscribing  witness:  he  admittea,  that  the 
genuineness  of  these  bonds  had  been  the  sub^ 
icct  matter  of  suits  in  courts  of  justice;  that 
both  his  father  in  his  life-time,  and  since  Ibis 
death,  his  eldest  brother  had  impeached  the 
authenticity  of  these  bonds,  to  wnieh  he  had 
signed  his  name,  as  a  witness :  he  admits  an 
issue  out  of  Chancery  to  try  their  authenticity  : 
that  the^  went  down  and  were  the  subject 
matter  of  a  trial;  but  that  some  oompfomise 
being  mentioned,  a  juror  was  withdrawn  and 
the  matter  submitted  to  referees,  who  gave 
only  eooi.  instead  of  800/.  which  was  the 
value  of  the  bonds.  He  vras  asked  whether 
he  was  examined  at  the  trtal,  to  prove  tiie 
validity  of  these  bonds;  his  answer  was,  I 
cannot  charge  my  memory  with  these  fiicts ; 
n  pretQr  extraordmary  answer  firoos  one  whp, 
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in  other  respects,  has  been  so  accurate.  Since 
the  commencement  of  this  business,  he  has 
eot  a  commission  bv  the  good  offices  of  a 
ladv,  who  was  his  relation ;  and  before  that, 
he  had  no  business  nur  profession. 

Thus  did  the  testimony  of  this  witness, 
who  alone  attempted  to  bring  the  publication 
home  to  the  traverser,  appear  extremely  sus- 
picious, even  upon  his  own  examination.  It 
win  appear  upon  your  lordships  notes,  that  a 
gentleman  from  the  same  neighbourhood  was 
afterwards  asked,  is  such  a  person  to  be  cre- 
dited upon  his  oath  f  he  answered,  it  was  a 
very  hard  matter  to  say;  but  made  use  of  the 
words,  ^  I  might  hesitate."  Another  was 
examined;  what  did  he  say  ? — *'  It  is  a  very 
hard  Question — I  know  but  little  more  than 
what  Happened  on  the  trial,  where  he  was  ex- 
amined ;  I  would  for  my  own  part  give  him 
very  little  credit."  But  being  pressed  again, 
he  said  he  did  not  think  himself  warranted  to 
say,  he  was  not  to  be  credited,  from  any  par- 
ticular knowledge  of  his  own.  A  very  respect- 
able witness  of  the  other  sex  was  then  called^ 
*^o  said  she  would  not  credit  him  upon  his 
oath.  She  was  cross-examined  in  a  manner 
which  plainly  showed,  that  the  conductors  of 
the  prosecution  were  aware  that  the  character 
and  credit  of  the  witness  was  to  be  impeached, 
and  by  whom  it  was  to  be  impeached,  and  yet 
have  been  able  to  bring  forward  nothing  to 
support  it.  This  lady  was  asked,  if  there  was 
any  puticular  infidelity  which  she  had  to 
eomplain  of  in  the  witness }  she  answered, 
that  ne  had  a  brother  who  was  married  to  her 
daughter,  whom  he  had  endeavoured  to 
seduce  from  his  wife.  This  however  not 
proving  sufficient  at  the  trial  to  discredit  the 
witness,  I  trust  we  shall  now  be  allowed  to 
bring  forward  the  new  matter,  which  has 
since  come  to  our  knowledge,  in  corroboration, 
explanation,  and  illustration  of  what  passed 
there. 

The  hair-dresser  charges  the  witness  with 
direct  perjury ;  he  states  that  he  knew  him, 
and  dressed  his  hair  for  a  length  of  time,  and 
sued  him  for  the  debt  thereby  incurred,  in  the 
court  of  conscience,  where  the  other  on  his 
oath,  denied  that  he  had  ever  seen  him,  or 
tiiathe  ever  knew  his  name,  although  the 
hair-dresser  swears  to  a  conversation  that 
passed  between  them  that  day,  upon  Essex- 
bridge.  There  has  been  time  to  answer  that 
affii&vit,  it  remains  however  imcontradicted ; 
therefore  I  am  entitled  to  take  it  as  true,  and 
it  ought  to  have  as  much  weight  as  that  of  the 
most  dipiified  person  in  the  state.  It  is  the 
same  thing  as  if  this  witness  had  been  called 
upon  the  table,  and  gone  done  without  cross- 
examination,  and  then  where  would  haVe 
been  the  evidence  to  support  the  publication  ? 
There  is  also  another  witness  who  tells  a 
story  about  a  horse  cause,  when  Lyster  made 
an  affidavit,  and  therein  perjured  himself,  by. 
personating  and  swearing  in  the  name  of  his 
brother. 
U.  is  true,  at  the  trial,  the  jury  would  have 


been  judeesof  the  credit  of  the  witnesses,  but 
your  loitiships  would  not  have  passed  over 
the  testimony  of  these  two  men,  and  if  70a 
bad  then  stated,  that  there  was  not  a  sid^ 
witness  but  himself,  to  give  any  legal  proofof 
publication,  it  is  for  your  lordships  to  jwige, 
whether  the  jury  would  have  found  tlie  ver- 
dict they  did;  and  it  is  enough  for  me,  if  I 
can  even  raise  a  doubt,  to  use  lord  Maasfidd** 
words,  in  Bright  v.  Enyon — whether  justice 
has  been  done. 

But  it  does  not  stand  upon  the  ground 
alone,  of  the  impeachment  of  l^e  witness, 
there  are  two  other  affidavits  impeaching  the 
conduct  of  one  of  the  jurors.  Perhaps  it  may 
be  argued  from  public'  convenience^  that 
when  the  party  has  not  been  fortunate  enoogh 
to  find  evidence  of  this  kind  before  the  trill, 
upon  which  to  challenge  the  array  or  the  pir- 
ticular  jurors,  it  is  better  that  the  indivioual 
should  abide  his  misfortune,  than  that  con- 
fusion and  irregularity  should  be  introduced 
into  the  jurisprudence  of  the  countiy;  but  I 
trust  your  lorJships  will  make  that  coc^siden* 
tion  bend  to  the  greater  question — has  justiot 
been  done  ? 

What  is  judicial  discretion  f*  It  b  the 
sound  application  of  judicial  knowlec^  aod 
good  judgment  to  the  peculiar  circumstances 
of  each  individual  case ; — it  is  the  investigs- 
tion  of  every  minute  circtunstance  in  a  pro- 
ceeding, to  which  sound  sense  and  liberal  uo- 
derstaiiding  can  be  applied. 

But  you  nave  also  the  affidavits  of  that  res- 
pectable man,  of  whom  the  voice  of  the  king- 
Qom  of  Ireland  will  say,  tliat  he  virould  not 
sully  his  unspotted  honour  by  using  any  un- 
worthy artifice  for  the  purpose  of  evading  any 
punishment  however  great. 

This  alone  ought  not  to  shake  the  verdict; 
but  will  any  man  attempt  to  say,  that  an  affi- 
davit of  that  kiodyi which  has  been  admitted, 
and  has  been  read,  and  must  obtain  the  belief 
of  every  man  in  and  out  of  court,  will  not 
have  some  weight  to  induce  your  lordships  to 
suspect  that  justice  has  not  been  done. 

Mr.  Fletcher  then  recapitulated  the  four 
grounds  of  the  motion. 

1st.  New  evidence  not  discovered  till  after 
the  trial. 

2d.  New  evidence  to  impeach  that  witness 
without  whom  (had  he  been  out  of  the  way) 
there  could  have  been  no  verdict  of  con- 
viction. 
3d.  Evidence  to  impeach  the  jury. 
4th.  The  evidence  of  the  trayerser  as  wdl 
to  the  witnesses  as  the  sheriff. 

And  concluded,  that  it  would  be  more  be- 
coming the  officers  of  the  crown  to  say— «e 
will  not  have  such  a  verdict  as  this  to  go 
abroad  and  be  scrutinized  in  every  country, 
where  the  Bnglish  language  is*  read.  If  «e 
cannot  have  a  conviction  con^stent  with  jus- 
tice and  with  decency,  we  will  have  none. 

*  With-  respect  to  judicial  discretion,  see 
the  note  to  the  case  of  Richard  TbotapM^ 
ani^  Vol.  VIXI,  pp.'66,  57. 
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Wc,  Recorder y  on  the  samr  nde,  followed 
Mr.  Fletcher,  puttine  the  same  arguments  in 
a  striking  and  varied  point  of  view;— he  ob- 
served, tuEit  by  setting  aside  this  verdict  and 
sending-  the  cause  back  again  to  receive  a 
solemn,  serious,  and  deliberate  investigation 
from  a  fair  jury  of  the  country,  returned  by  a 
returning  officer  whom  the  traverser  has  no 
reason  to  distrust,  there  could  not  follow  the 
smallest  mischief;  and  then,  if  upon  fair  evi- 
dence laid  before  the  court  on  pne  side  and 
the  other,  he  should  happen  to  be  convicted, 
that  conviction  would  have  the  effect  which 
was  intended;  but  if  this  verdict  were  to 
stand  after  the  evidence  which  had  appeared 
upon  the  trial,  and  after  the  lights  which  had 
been  thrown  upon  it  since,  there  is  not  a  per- 
son present  in  the  court,  and  believing  that 
testimony  false,  who  would  not  feel  sorrow, 
to  see  the  judgment  of  a  court  of  justice  so 
founded. 

If  this  gentleman  had  been  indicted  in  the 
ordinaiy  way,  for  a  misdemeanor,  he  would 
have  had  an  opportunity  of  knowing  the  party 
prosecttting,  and  the  specific  charge  made 
against  him.  But  when  an  information  is 
filed  ex  officio^  it  is  the  practice  of  the  officers 
of  the  crown  to  keep  the  information  they 
receive  in  their  pocket  for  their  own  Justifi- 
cation, and  the  defendant  is  not  authonzed  to 
caX\  upon  the  crown  for  a  copy  of  the  exami- 
nations sworn. 

The  Earl  of  Chnmell,  chief-justice — ^When 
this  was  mentioned  before,  it  occurred  to 
me  that  there  had  been  an  examination  sworn 
before  a  magistrate,  and  he  was  not  prevented 
from  applying  for  it. 

[Here  Mr.  Rowan  appealed  to  Mr.  Justice 
Dawnes,  whether  he  had  not,  when  before 
him,  requested  to  know  who. the  perjured  vil- 
lain was  that  could  have  sworn  against  him, 
and  whether,  for  that  purpose,  he  had  not 
been  inclined  to  refuse  the  offer  of  bail,  choos- 
ing rather  to  go  to  prison,  that  he  might 
\inow  his  accuser  and  prosecute  him  (for  he 
bad  been  refused  a  copy  of  the  examinations), 
and  said,  that  had  he  gone  to  gaol  then,  as  he 
was  inclined,  he  would  have  been,  without 
doubt,  acquitted,  when  the  former  sheriffs 
were  in  office,  and  when  there  was  not  the 
same  selection  of  jurors. 

Dawnei^  Justice— Admitted  that  the  de- 
fendant had  stated  nothing  but  what  passed, 
and  that  he  had  got  no  information  from  him 
respecting  the  prosecutor.] 

Mr.  Recorder. — The  person  prosecuted  (Jt 
officio  knows  nothing  more  than  what  appears 
upon  the  information  filed,  which  gives  him 
not  the  smallest  intimation  of  the  witness  who 
is  to  prosecute  him. 

He  then  made  some  pointed  observations 
upon  the  testimony  of  Lyster,who  swore  that 
there  were  one  or  two  hundred  people  walking 
up  and  down,  bavins  no  seats ;  and  yet  in 
the  midst  of  so  much  confiision,  he  was  able 
from  a  distant  gallery,  to  distinguish  that  gen- 
tleman's yoice,  which  did  not  appear  very  loud, 


nor  very  shrill,  nor  very  remarkably  articulate; 
in  reading  a  paper  which  he  presumes  to  swear 
was  the  very  paper  which  is  the  subject  of 
this  prosecution;  nor  could  he  remember 
whether  he  had  been  examined  some  time 
within  three  years,  upon  so  important  a  ques^ 
tion  as  a  forgery  imputed  bv  one  of  his  bro- 
thers to  another,  and  in  which  he  was  him- 
self involved. 

But  even  if  he  could  be  supposed  an  honest 
man,  his  testimony  was  baa,  as,  to  say  the 
best,  his  memory  and  apprehensions  must 
have  been  very  defective. 

If  those  circumstances  of  discredit  had  not 
appeared  upon  the  trial,  it  might  have  been 
improper  to  admit  them  now ;  but  in  the  pre- 
sent situation  of  things,  it  would  be  a  favour 
to  the  witness,  if  he  thinks  he  has  been  Pan- 
dered, to  give  him  an  opportunity  of  showing, 
upon  a  new  trial,  that  be  is  not  perjured :  and 
as  it  was  said  to  be  an  easy  matter  for  the  de- 
fendant to  bring  a  third  person  out  of  this 
crowded  and  promiscuous  assembly  to  con- 
tradict him,  so  it  cannot  be  difficult  ror  him  to 
bring  some  individual  out  of  a  private  gallery 
to  support  him. 

The  evidence  of  Morton  was  most  palpably 
false,  for  he  swore  that  his  uncle  Giffard,  to 
his  belief,  had  not  any  thing  to  say  to  the 
conduct  of  the  Dublin  Journal,  nor  could  he 
say  any  thing  of  the  relationship  that  subsisted 
between  his  cousin  Ryan  and  the  sheriff,  who 
was  their  common  uncle. 

And  he  concluded  by  observing,  respecting 
the  traverser,  that  at  all  events  it  would  not 
convict  him  in  the  opinion  of  unprejudiced 
and  moderate  men,  to  have  gone  fiirther  in 
such  circumstances  than  moderate  men  would 
go ;  that  the  traverser,  whose  affidavit  scarcely 
any  man  in  the  community  would  doubt,  haH 
sworn  that  the  evidence  of  Lyster  was  false; 
and  that  the  jury  were  prejudiced,  and  re- 
turned by  a  person  adverse  and  hostile  to  him  ; 
and  that  the  public  could  not  but  feel  horror 
at  a  sentence  pronounced  upon  such  a  foundi^ 

tion.  .  ^  '^ 

He  protested  solemnly,  that  feeling  for  the 
dignity  and  character  of  the  administration  of 
justice  in  this  country,  he  was  more  interested 
in  the  event  of  the  present  motion,  than  in 
that  of  any  other  in  which  he  was  ever  con- 
cerned. The  king  had  not  in  his  dominions' 
a  subject  more  warmly  attached  to  the  consti- 
tution in  church  and  state  than  he  i .  but  he 
was,  at  the  same  time,  a  friend  to  the  civil 
and  religious  liberties  of  the  people.  The 
man  who  goes  too  far  in  doing  what  ne  thinks 
may  tend  to  secure  these^  mav  be  censured  by 
moderate  men,  but  he  will  not,  therefore, 
cease  to  be  esteemed  by  moderate  men.  Mr. 
Rowan  may,  perhaps  in  some  instances,  have 
gone  too  fax  on  this  sul^ject ;  but  his  conduct 
has  always  been  known  to  originate  in  the 
best  and  purest  motives,  and  there  was  not 
in  societv  a  man  more  respected,  nay,  ad- 
mired—than ht, — It  Was,  therefore,  essenlial 
in  the  highest  degree,  that  a  verdict,  by  which 
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I  to  poblie  umI  exen- 
pluy  pannfameo^  aiioukl  be  above  all  eicep- 

lb.  CarnM,  en  the  tame  side.  It  was  an 
aarir  idea,  that  a  verdict  in  a  crtmhial  case 
COM  not  be  set  aside  imemumlio  rege^  bat  the 
\tm  bad  stood  otherwise,  without  a  doubt  to 
imneaeh  its  principle^  for  the  last  two  reigns. 

Common  sense  would  say,  that  the  dtscr^- 
tias  of  the  Court  should  go  at  least  as  &r  in 
crimioal  as  in  civil  cases,  and  very  often  to 
pt  DO  &rtber  would  be  to  stop  far  short  of 
wliat  was  right ;  as  in  those  great  questions 
where  the  prosecution  may  be  conndered 
either  as  an  attempt  to  extinguish  liberty,  or 
as  a  necessary  measure  for  the  purpose  of 
reprossinc  the  virulence  of  public  licentious- 
ness and  dangerous  foction;  where  there  can 
be  no  alternative  between  gtiilt  or  martyrdom, 
where  the  party  prosecuted  must  either  be 
considered  as  a  culprit  sinking  beneath  the 
ptmishment  of  his  own  crimes,  or  a  victim 
saorifioed  lo  the  vices  af  others.  But  when  it 
dearly  appears  that  the  party  has  fallen  a 
pNijr  to  persecuting  combination,  there  re- 
mains but  one  melancholy  question,  how  far 
did  that  combination  reach  ? 

There  have  bten  two  cases  lately  decided 
in  this  very  Court;  the  King  and  Fentland, 
vrfaere  the  motion  was  maue  and  refused; 
and  the  Kine  and  Bowen,  where  it  was 
gflmted ;  both  of  which  show,  that  captious 
sophistry,  and  technical  pedantry,  had  here, 
IM  well  as  in  England,  given  way  to  liberal 
and  tational  inquiry;  and  that  the  Court 
WMiid  not  now,  in  their  discretion,  refuse  a 
flK>tion  of  thb  kind,  unless  they  could  at  the 
same  time,  lay  their  hands  uoon  their  hearts, 
iind  say,  thev  believed  in  tneir  consciences 
that  Justice  had  been  done:  such  was  the 
manly  language  of  one  of  their  lordships  (Mr. 
Justice  Downes) ;  and  such  the  opinion  or  the 
Court  on  a  former  occasion. 

He  then  cited  7  Modem,  5T,*  as  referred  to 
inBaoim,  tit.  Trial,  to  show  that  where  there 

was  good  ground  of  challenge  to  a  juror,  not 

— "- — ■ — -  -  -  ...... 

*  This  is  cited  erroneously.  The  WQnJs  in 
Bacon  are,  "  If  there  were  good  cause  of 
challenge  to  one  of  the  jurors,  but  this  was 
Aot  known,  and  consequently  could  not  he 
taken  advantage  of  at  the  trial,  the  Court  will 
grant  a  new  trial,"  and  for  this  he  cites 
7  Mod.  54,  Hyon  v.  Balhird:  in  that  case, 
however,  as  reported  in  7  Modem,  nothing  to 
the  above  pmport  will  be  found ;  but  in  the 
oaseof  kdy  Hecbcrt  v.  Shaw,  ii  Mod.  119, 
the  Court  [Lord* Holt,  C.  J.  and  Powell, 
FowYs,  and  Gtould,  Justices]  said  *'  if  a  party 
have  cane  ofjchallcn^,  and  know  of  it  time 
eoough-.bafofe  tfaeitriai,  if  he  do  not  chal- 
lenge iia  ahalL'  not  have;«  new  trial ;  contrfij 
if  he  has. not  tiiKkf  .notice  of  it.''  With 
xsspect  to^the  Mlhgrity  cited  in  the  teat  l^ 
Mr.  C«mQ,,.98e'thaLOMrvailioa8  of  the  earl 
of  GiasmaUyC.  J.aad:of  Mr.  J^uiti^  Downes, 
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in  yingiand  they  have  a  particular  act  of 
poriiament,  ciititfin^  the  paoly  to  sCrilie  s 
special  jury  to  tiy  toe  fiu^  and  then  he  has 
tme  between  the  striking  and  the  trial  to 
question  the  pmpriety  of  that  Jmy  r  here  ny 
client  had  no  previous  information,  till  the 
instant  of  trial,  who  his  jmx>rs  were  to  be. 
^  There  are  certain  indulgences  sranted  at 
times  perhaps  by  the  ennnivanre  of  humanity* 
which  men,  wiio  are  not  entitled  to  demand 
them  in  an  open  court,  obtain  nevertheless 
by  sidelong  means;  and  perhaps  the  little 
breach  which  affords  that  light  to  the  mind 
of  the  man  accused,  is  a  eircum«>tance  con- 
cerning which  the  Court  would  feel  pain,  even 
if  called  upon,  lo  say,  that  it  should  in  all 
cases  be  prevented :  £ut  to  overturn  princi- 
ples and  authorities,  for  die  purpose  of  op- 
pressing the  subject,  is  what  this  Court  vnll 
never  do. 

The  first  of  the  affidavits  I  shall  consider, 
is  that  of  the  traverser.  I  do  not  recollect 
whether  it  states  the  sheriff,  in  avowed  lermSy 
to  be  an  emissary  or  an  hireling  agent  of  the 
Castle,  therefore  I  do  not  state  it  fromr  the 
affidavit;  but  he  swears,  that  he  does  believe 
that  he  did  labour  to  brine  into  the  box  a 
jury  foil  of  prejudices,  and  of  the  blackest 
impressions;  mstead  of  having  as  they  ought, 
fair  and  impartial  minds,  and  souls  like  white 
paper. 

This  sheriff  now  stands  in  court,  he  might 
have  denied  it  if  he  would,  he  had  an  oppor- 
tuni^  of  answering  it ;  but  he  has  left  it  an 
imdenied  assertion  -he  was  not  certainly 
obliged  to  answer  it,  for  no  man  is  bound  to 
convict  himself.  But  there  is  a  part  of  that 
charge  which  amounts,  at  least,  to  thisp 
*<  Your  heart  was  poisoned  a|;ainst  me,  and 
you  collected  those  to  be  my  judges,  who,  if 
they  oouM  not  be  under  the  dominion  of  bad 
dispositions,  might  be  at  least  the  dupes  of 
good.'*  The  most  favourable  thing  tliat  can 
be  sakl  is  this,  vou  sought  to  bring  against 
me  honest  prejudices,  but  you  brought  asainst 
me  wicked  ones.  1  he  very  general  rbarge, 
that  he  sought  for  persons  who  be  knew  were 
most  likely  to  bring  prejudices  with  them  info 
the  jury  box,  is  a  part  of  the  affidavit -that  si 
was  incumbent  on  him  to  answer  if  he  could. 

I  do  not  contend,  that  what  is  chaffed  m 
the  afiidavit  wuuld  have  been  a  groinid  of 
principal  challenge  to  the  array ;  but  I  hold  it 
to  be  the  better  opinion,  that  a  ehallen^  ti» 
the  array  for  favour  does  well  lie  in  the 
mouth  of  the  defendant. 

The  ancient  notion  was,  you  shall  not  chal- 
lenge the  array  for  favour  where  the  king  ism 
party,*  the  king  only  can  challenge  for 
favour;  for  the  prmciple  was,  that  every snafl 
ought  to  be  favourable  to  the  crown;  ba% 
thank  God,  the  advancement  of  le^  know- 
led^  and  the  growio^  understandii^  of  the 
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agOi  have  disaipi^ted  such  illiberal  aad  mis- 
chievous conceptions. 

But  I  am  putting  too  much  stress  upon  such 
technical,  discarded,  and  antiquated  scruples. 
The  true .  question  has  been  already  stated 
from  the  authority  of  Mr.  Justice  Downes, 
and  that  question  is,  Has  justice  been  done  ? 

It  is  a  matter  upon  which  scarce  any  under- 
standing would  condescend  to  hesitate,  wher 
ther  a  man  had  been  fairly  tried,  whose  triors 
had  been  collected  together  by  an  avowed 
enemy,  whose  conduct  had  been  such,  as  to 
leave  no  doubt  that  he  had  purposely  brought 
prejudiced  men  into  the  box. 

Ii^  every  country  where  freedom  obtains, 
there  must  subsist  parties.  In  this  country 
and  Great  Britain  I  trust  there  never  will  be 
a  time  when  there  shall  not  be  found  men 
zealous  for  the  actual  government  of  the  day. 
So,  on  the  other  hand,  I  trust,  there  will 
never  be  a  time,  when  there  will  not  be  found 
men  zealous  and  enthusiastic  in  the  cause  of 
popular  freedom  and  of  the  public  rights.  If, 
therefore,  a  person  in  public  office  suffers  his 
own  prejudices,  however  honestly  anxious  he 
xnay  he  for  a  prosecution  carried  on  bv  those 
to  whom  he  is  attached,  to  influence  him  so 
far  as  to  choose  men,  to  his  knowledge, 
devoted  to  the  principles,  he  espouses,  it  is  an 
error  which  a  high  court  of  judicature,  seek- 
ing to  do  right  and  justice,  will  not  fail  to 
correct. 

A  sheriff,  in  such  a  case,  mi^ht  not  have 
perceived  the  partiality  of  his  conduct,  because 
ne  was  surveying  it  through  the  medium  of  pre- 
judice and  habitual  corruption  :  but  it  is  impos- 
sible to  think  that  this  sheriff  meant  to  be  im- 
partial, it  is  an  interpretation  more  favourable 
than  his  conduct  will  allow  of;  if  he  deserved 
any  credit  at  all,  it  is  in  not  answering  the 
charge  made  against  him  :  at  the  same  time, 
that,  by  not  unsweiing  it,  he  has  lefl  unim- 
peached  the  credit  of  the  charge  itself. 

[Here  the  sheriff  tendered  some  form  of  an 
affidavit,  which  the  Court  refused  to  have 
sworn  or  read,  for  the  same  reason  that  those 
sworn,  and  tendered  by  the  defendant's  coun- 
sel, had  been  before  rcfiised.  Mr.  Curran. 
however,  consented  to  its  being  sworn  and 
read;  but  the  attorney -general  declined  it. 
being  unacquainted  with  the  contents,  ana 
uninstructed  as  to  its  tendency ;  it  therefore 
was  not  sworn.] 

Mr.  Currau.  Is  this,  then,  the  way  to 
aieet  a  .fair  application  to  the  Court,  to  see 
whether  justice  has  been  done  between  the 
subject  and  the  crown  ?  I  offer  it  again ;  let 
the  affidavit  be  read.  And  let  me  remind  the 
Court,  that  the  jgreat  reason  for  sending  a 
eause  back  to  a  jury  is,  that  new  light  must 
)>e  shed  upon  it;  and  how  must  your  lord- 
ships feel,  when  you  see  that  indulgence 
gran  bed  to  th|B  conscience  of  the  jury^  denied 
to  the  Court  ? 

Mr.  JUomejf  General.  I  am  concerned 
that  any  laify^r  ahouU  iDftk$  %  proposition  in 
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the  manner  Mr. Cur^azi  has  done;  he  pro- 
poses to  have  an  affidavit  read,  provided  w^ 
consent  that  others,  which  the  Court  have 
already  refused,  should  be  now  read.*  I  md 
not  hear  it  offered ;  but  is  it  to  be  presuifned 
I  will  consent  to  have  an  affidavit  read,  about 
which  I  know  nothing  ?  Yesterday,  without 
anv  communication  with  a  human  being,  X 
did  say,  tliat  I  conceived  it  unnecessary  to 
answer  any  of  the  affidavits,  thinking  that 
they  were  not  sufficient  to  ground  the  applica- 
tion made  to  the  Court  And  is  it  presumed 
I  am  so  mad  as  to  consent  to  the  reading  of 
affidavits  which  I  have  not  seen  ? 

[Here  some  altercation  took  place,  and  th^ 
Earl  of  Clonmeil,  chief  justice,  interposed,  say- 
ing, that  the  counsel  had  certainly  a  rieht  to 
argue  it  upon  the  ground,  that  the  sheriff  was 
biassed,  and  did  return  a  jury  prejudiced 
against  the  traverser.] 

Mr.  Curran  was  then  proceeding  to  ob- 
serve upon  the  expression  of  one  of  the  jury, 
sworn  to  in  another  affidavit,  *'  that  there 
would  be  no  safety  in  the  country,  until  th^ 
defendant  was  either  hansed  or  banished ;? 
when  it  was  asked  by  the  Court,  whether  the 
time  of  its  coming  to  the  knowledge  of  th^ 
traverser,  that  the  sheriff'  was  bias'^ed,  wi^ 
stated  in  his  affidavit  ? 

Mr.  Curran  answered,  he  was  in  prison^ 
and  could  not  have  the  attendance^  ot^hos^ 
counsel,  whose  assistance  he  bad  in  court; 
and  besides,  from  tlie  nature  of  the  circum- 
stances, it  was  impossible  he  could  have  bee^ 
sufficiently  apprized  of  its  consequences ;  for 
he  saw  not  that  panel  till  the  day  of  the  tria^ 
when  he  could  not  have  had  time  to  mak^ 
any  inquiry  intQ  the  characters,  dispositions, 
or  connexions  of  the  jury.  Mr.  Curran  then 
reverted  to  his  argument  on  the  expression  of 
the  juror. 

If  triors  had  been  appointed  to  determine 
the  issue,  favoiu*able  or  not,  what  would  havp 
been  their  finding?  Could  they  say  upon  their 
oaths,  that  he  was  not  unfavourable  to  that 
party  against  whom  he  could  make  such  a 
declaration  ? 

Favour  is  not  cause  of  principal  challenge, 
which  if  put  upon  a  pleading,  would  concludp 
the  party.  Favour  is  that  which  makes  the 
man,  in  vulgar  parlance,  unfit  to  try  the  ques- 
tion. And  as  to  the  time  these  facts  came  to 
his  knowledge,  he  has  sworn  that  be  waa 
utterly  ignorant  of  them  at  the  time  of  hi^ 
coming  into  court  to  take  his  trial. 

I  will  not  glance  at  the  character  of  anjr  ab- 
sent noble  person,  high  in  office ;  but  let  it  hp 
remembered,  that  it  is  a  government  prose- 
cudon,  and  that  tlxe  witness  has,  from  a  loiv 
and  handicap  situation,  scraped  himself  intp 
preferment  perhaps,  for  I  will  put  the  best 

*  It  may  not  be  improper  to  observe  that 
Mr.  Attornej^-Generai  mistook  Mr.  Currao's 
proposal,  which  was  an  unqualified  offer  tp 
have  Mr..Giftr#>jaffi4^Yit  reai    Orig.  Ed^ 
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-construction  upon  it,  by  ofifering  himself  as  a 
than  honestly  anxious  for  the  welfare  of  his 
eouotry ;  in  short,  it  is  too  obvious  to  reouire 
any  comment,  what  the  nature  of  the  wnole 
transaction  has  been,  that  he  had  got  his  com- 
mission as  a  compensation,  pro  labore  impen- 
dendo,  and  came  after warcts  into  court  to  pay 
down  the  stipulated  purchase. 

Had  this,  then,  been  an  unbiassed  jury, 
was  there  not  something  in  all  these  circum- 
stances, that  might  have  afforded  more  deli- 
beration than  that  of  one  minute  per  man,  for 
only  so  long  was  the  jurv  out?  and  had  this 
been  a  fair  witness,  would  he  have  lain  down 
imder  a  charge,  which  if  true,  ought  not  only 
to  damn  this  verdict,  but  his  cnaracter  for 
ever  ?  W  hat  would  a  corps  of  brother  officers 
think  of  a  person  charged,  upon  oath,  with 
the  commission  of  two  wilful  perjuries,  and 
that  charge'  remaining  undenied  f  Here  is 
an  undenied  charge  in  point  of  fact ;  and  al- 
though 1  do  not  call  upon  the  Court  to  say, 
that  this  is  a  guilty  and  abominable  person, 
yet  surely  the  suspicion  is  strongly  so,  and 
must  be  considered.  This  was  at  least  a  ver- 
dict, where  the  evidence  went  to  the  juiy  un- 
der slighter  blemishes  than  it  will  if  my  client 
has  the  advantage  of  another  trial,  for  then  he 
will  put  out  of  the  power  of  man  to  doubt 
that  this  witness  has  been  perrured; — ^This 
•witness,  who  has  had  notice^  ooth  here  and  at 
the  trial,  of  the  aspersions  on  his  character, 
and  yet  has  not  called  a  human  being  to  say 
that  he  entertained  a  contrary  opmion  of 
him. 

Was  he  known  any  where  ?  Did  he  crawl 
miobaerved  to  the  castle  ?  Was  it  without  the 
«id  or  knowledge  of  any  body,  that  that  gaudy 
•plumage  grew  on  him,  in  which  he  appeared 
iti  court  ?  If  he  had  been  known  for  any 
thing  else  than  what  he  is  stated  to  be,  it  was, 
upon  that  day,  almost  a  physical  impossibility, 
m  a  court-house,  which  almost  contained  the 
country,  not  to  have  found  some  person,  to 
give  some  sort  of  testimony  respecting  his 

general  character.  For  though  no  man  is 
ound  to  be  ready,  at  sdl  times  to  answer  par- 
ticular charj^s,  yet  every  man  is  supposed  to 
come  with  his  public  attestation  of^  common 
and  general  probity.  But  he  has  left  that 
character,  upon  the  merits  of  which  mj'  client 
is  convicted,  unsupported,  even  by  his  own 
poor  corporal  swearing.  You  are  called  upoa 
then,  to  say,  whether  upon  the  evidence  of  a 
bein^  of  this  kind,  such  a  man  as  that  is  to  be 
convicted,  and  sentenced  to  punishment,  in  a 
country  where  humanity  is  the  leadmg  feature 
even  of  the  criminal  law. 

He  then  observed  upon  the  second  witness. 
— A  man  coming  to  support  the  credit  of  an- 
other collaterally,  is  himself  particularly 
pledged ;  then  what  was  his  testimony !  He 
did  not  know  whether  Mr.  Giffard  was  con- 
cerned in  the  newspaper !!!  And  now,  you 
have  the  silence  of  6inard  himself,  in  not  an- 
swering Mr.  Rowan's  affidavit,  to  contradict 
that.    And  next,  he  did  not  know  whether 


his  owDcousin-german  was  the  relation  oftfaar 
common  uncle  !1!  I  call  upon  you,  my  lords, 
in  the  name  of  sacred  justice^  and  your  oown- 
try,  to  declare  whether  the  melancholy  scenes 
and  murderous  plots  of  the  meal-tub  and  tiie 
rye-house**  are  to  be  acted  overagain?  And 
whether  every  Titus  Gates  that  can  be  fouod 
is  to  be  called  into  your  courts  as  thectommon 
vouchee  of  base  and  perjured  accusatkm^ 

He  then  proceeded  to  another  ground, 
namely,  that  the  direction  of  the  court  «i9 
not,  as  he  conceived,  agreeable  to  the  law  of 
Ireland.  .  The  defence  of  my  client  (he  added) 
was  rested  Mpon  this,  that  there  was  no  en* 
dence  of  the  fact  of  publication;  upon  tbe  in- 
credibility of  the  fact,  and  the  circumstances 
of  discredit  in  the  cfalaracter  of  the  witness: 
yet  the  Court  made  this  observation :  "  Geo- 
tlemen,  it  scarcely  lies  in  the  mouth  of  Ifr. 
Rowan  to  build  a  defence  upon  objections  of 
this  kind  to  the  characters  of  witnesses^  be- 
cause the  (icX  was  public ;  there  were  msD? 
there;  the  room  was  crowded  below;  the  gal- 
lery was  crowded  above ;  and  the  publicity  of 
the  fact  enabled  him  to  produce  a  numbv  of 
witnesses  to  falsify  the -assertion  of  tbe  prow* 
cutor,  if  in  fact  it  could  be  falnfied !''  Is  that 
the  principle  of  criminal  law  ?  Is  it  a  pvtof 
the  British  law  that  the  fate  of  tbe  accused 
shall  abide,  not  the  positive  establishment  of 
guilt  by  the  prosecutor,  but  tbe  neobre 
proof  of  innocence  by  himself?  Whynssit 
been  said  in  foolish  oM  books,  that  the  Isw 
supposes  the  innocence  of  every  man  till  the 
contmry  is  proved?  How  has  itbappeBed 
that  that  language  has  been  admired  for  h- 
humanity,  and  cot  laughed  at  fbr  its  absui#r, 
in  which  the  prayers  of  the  Court  are  addiee- 
ed  to  Heaven  for  the  safe  deliverance  of  the 
man  accused  ?  How  comes  it  that  somoch 
public  time  is  wasted  in  going  into  evidence 
of  guilt,  if  the  bare  accusation  of  a  nun  did 
call  upon  him  to  go  into  evidence  of  htsiano- 
cence  ?  The  force  of  the  olMiervation  is  this 
— ^Mr.  Rowan  impeaches  the  credit  of  a  wit> 
ness,  who  has  sworn  that  he  saw  him  present} 
and  doing  certain  acts  at  a  certain  meetiii^; 
but  it  is  asked^  has  he  substantiated  that  da- 
credit,  by  calling  all  the  persons,  who  were 
present,  to  prove  bis  absence  from  that  meet- 
ing, which  is  only  stated  to  have  existed  by  t 
witness  whom  he  sdleges  to  have  perj^ 
himself?  I  call  upon  the  example ofjudicial 
character ;  upon  the  faith  of  that  hig^  office 
which  is  never  so  dignified  as  when  it  sees  its 
errors  and  corrects  them,  to  say,  that  tbe 
Court  was  for  a  moment  led  away,  so  as  te 
argue  firom  the  roost  seductive  of  all  sopbisos^ 
that  of  the  pet'Uio  principii. 

See  what  meaning  is  to  be  gathered  froiB 
such  words :  we  say  the  whole  that  ^  ntf 
has  sworn  is  a  constunmate  lie ;  show  it  to  be 
so,  says  the  Court,  by  admitting  a  part  of  it  tt 
be  true.  It  is  a  false  swearing;  it  is  %aar 
spiracy  of  two  witnesses  against  ' '  ^"^ 

f  See  Vol  IX,  p.  357. 
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dant;  well  then,  it  Ues  upon  him  to  rebut 
.  their  testimony,  by  provmg  a  great  deal 
of  it  to  be  true !  Is  coiyectune  then,  in  cri« 
minal  cases,  to  stand  in  the  place  of  truth 
»nd  demonstratiotk  ?  Why  were  not  some  of 
those — (I  wiil  strip  the  case  of  the  honour  of 
names  which  I  respect)*-but  why  were  not 
some  of  those,  who  knew  that  these  two  per- 
sons were  to  be  brought  forward,  awl  that 
ibere  were  to  be  objections  to  their  credit— if, 
as  it  is  stated,  it  happened  in  the  presence  of 
a  public  crowd,  rushing  in  from  motives  of 
curiosity,  why  were  not  numbers  called  on  to 
establish  that  fact?  On  the  contrary,  the 
Court  have  said  to  this  effect;  Mr.  Rowan, 
you  say  you  were  not  there ;  produce  any  of 
those  persons  with  whom  you  were  there,  to 
swear  you  were  not  there !  You  say  it  was  a 
perjury ;  if  so,  produce  the  people  that  he  has 
jierjured  himself  in  swearing  to  have  been 
there !  But  as  to  your  own  beins  there,  you 
can  easily  show  the  contrary  of  that,  by  pro- 
ducing some  man  that  vou  saw  tiiere !  You 
say  you  were  not  there  r  Yes.  There  were 
one  hundred  and  fifty  persons  there:  now 
produce  any  one  of  those  to  swear  they  saw 
you  there! 

It  is  impossible  for  the  human  mind  to  sup- 
pose a  case,  in  which  infatuation  must  have 
prevailed  in  a  more  progressive  degree,  than 
when  a  jury  are  thus,  in  fact,  directed  to  re 
ceive  no  refutation  nor  proof  of  the  perjury  of 
the  witness,  but  only  of  his  truth.  We  will 
permit  you  to  deny  the  charge  by  establishing 
the  &ct :  we  will  permit  you  to  prove  that 
they  swore  falsely  to  your  being  there,  by 
producing  another  witness  to  prove  to  a  cer- 
tainty that  you  were  there* — [Interrupted  by 
lord  Clonmell.1 

The  Earl  ot  CUrnmeU,  chief  justice.--Tfae 
reasonine  of  the  Court  was  strong  upou  that 
point :  this  is  a  transaction  statedby  the  wit- 
ness to  have  happened  in  open  day,  in  a 
crowded  assembly  in  the  capital,  amidst  a 
munber  of  persons  dressed  in  the  uniform  of 
Hamilton  Rowan.  There  has  been  nothing 
suddenly  brought  forward  to  surprise  the  tra- 
verser ;  yet  what  has  he  done  ?  did  he  offer, 
su  in  the  common  course,  to  prove  an  alibi  ¥ 
It  is  stated  to  be  at  such  a  day;  the  witness 
swears  at  such  an  hour — the  place  is  sworn  to 
bave  been  full  of  people,  of  Mr.  Rowan's 
iriends:  but  if  there  was  even  a  partial  as- 
sembly it  would  be  easy  still  to  produce  some 
one  of  those,  persons  who  were  present  to 
say,  that  the  fact  did  not  happen  which  has 
jbeen  sworn  to;  or  if  you  say  Mr.  Rowan  was 
not  there,  it  is  easier  still  to  prove  it  by  show- 
injg  where  he  was:  as  thus;  I  breakfasted 
-with  him,  I  dined  with  him,  I  suppeyd  with 
him,  he  was  with  me,  he  was  not  at  Pardon's; 
disprove  that  assertion  by  proving  an  affirmsr 
tion  inconsistent  with  it 

Mr.  Curran, — I  beg  leave  to  remind  the 
Court  of  what  fell  from  it.  **  He  may  caU," 
said  the  Court,  '*  any  of  those  persons ;  he 
lias  nqi  produced  one  of  them;"  upon  this,  I 
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think,  a  most  material  point  does  hang.  <<He 
might  have  called  them,  for  they  were  all  of 
his  own  party.*' 

The  Earl  of  ChnmdL^ThaX  is,  if  ther« 
were  such  persons  there,  or  if  there  was  no 
meeting  at  all,  he  might  have  proved  that. 

Mr.  Curran, — ^There  was  no  such  idea  put 
to  the  jury,  as  whether  there  was  a  meeting 
or  not:  itwassaidthey  were  all  of  his  party, 
he  might  have  produced  them,  and  the  non- 

Sroduction  of  them  was  a  «  volume  of  evi* 
cnce''  upon  that  point.    No  refinement  can 
avoid  this  conclusion,  that  even  as  your  lord* 
ship  now  states  the  charge,  the  fate  of  the 
man  inust  depend  upon  proving  the  negative. 
Until  the  credit  of  the  witness  was  estab- 
lished he  could  not  be  called  upon  to  bring 
any  contrary  evidence.    What  does  the  duty 
of  every  counsel  dictate  to  him,  if  the  case  is 
not  made  out  bv  his  adversary  or  prosecutor  ^ 
Letitrest;  the  Court  is  bound  to  tell  the  juiyso, 
and  the  jury  are  bound  to  find  him  not-guUty. 
it  is  a  most  unshaken  maxim,  that  nemo  tent*' 
tur  prodere  ieiptum.    And  it  would  indeed  be 
a  very  inquisitorial  exercise  of  power,  to  call 
upon  a  man  to  run  the  risk  of  confirming  the 
charge  under  the  penalty  of  being  convicted 
by  nil  dicit.     Surely  at  the  criminal  side  of 
this  Court,  as  yet,  there  has  been  no  such 
judgment  pronounced.     It  is  only  when  the 
party  stands  mute  of  malice,  that  such  ex- 
tremes can  be  resorted  to.    I  never  before 
heard  an  intimation  from  any  judge  to  a  jury, 
that  bad  evidence  liable  to  any  and  every  ex^ 
ception  ought  to  receive  a  sanction  firom  the 
silence  of  the  party.      The  subsUnce  of  the 
charge  was  neither  more  nor  less  than  this  t 
that  the  falsehood  of  the  evidence  shall  receive 
support  and  credit  from  the  silence  of  the  man 
accused.     With  anxiety  for  the  honour  and 
religion  of  the  law,  I  demand  it  of  you,  must 
not  the  iuiy  have  understood  thattliis  silence 
was  evidence  to  go  to  them  ?    Is  the  meaning 
contained  in  the  expressipK  **  a  volume  of  evi- 
dence" only  insinuation?     I  do  not  know 
where  any  man  could  be  safe ;  I  do  not  know 
what  any  man  could  do  to  screen  himself  from 
prosecution ;   I  know  not  how  he  could  be 
sure,  even  when  he  was  at  his  prayers  before 
the  throne  of  Heaven,  that  he  was  not  passing 
that  moment  of  his  life,  on  which  he  was  to 
be  charged  with  the  commission  of  some 
crime,  to  be  expiated  to  society  by  the  forfeit 
ture  of  Ills  libeity  or  of  his  life ;    I  do  not 
know  what  shall  become  of  the  subject,  if 
a  jury  are  to  be  told  that  the   silence  of 
the  man  charged  is  a  *'  volume  of  evidmce'' 
that  he  is  smlty  of  the  crime :    where  is  it 
written?    I  know  there  is  a  place  where  vuU 
gar  phrenzy  cries  out,  that  the  public  instru- 
ment must  be  drenched  in  blood  ;-^Whered&> 
fence  b  gagged,  and  the  devoted  wretch  roust 
perish.     But  even  there  the  victim  of -such 
tyranny  is  not  made  to  fill,  by  voluntary  si- 
lence, the  defects  of  his  accusation,  for  his 
tongue  is  tied,  and  therefore  no  advantage  is 
taken  of  him  by  construction ;  it  canuot  be 
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there  sead  tbatlnftootspakii^Bmroiiiiiie 
of  evidence  to  pmre  bb  goilL 

But  Co  avoid  ali  mi^nderstaiulingySeewfait 
ii  the  force  i^  my  olgection :  ia  it  that  the 
cbarjge  ol  the  Court  canoot  reoeive  a  praclkft- 
ble  uiterpretalioD,  that  may  not  teniiy  men's 
ininds  with  tdeas  Mich  as  I  have  preaeoted  ? 
Ko— I  am  Mving  oo  Mich  thing:  I  have  lived 
foo  long,  and  ob^rved  too  nuich  not  to  know, 
that  every  word  in  a  phrase  b  one  of  the  leet 
upon  which  il  runs,  and  how  the  shortening 
or  lengthening  of  one  of  those  feet  will  alter  i 
the  progress  or  direction  of  its  motion,  i  am  ; 
not  arguing  that  the  charge  of  the  Owrt  can- 
not by  any  possibility  be  reconciled  to  the 
principles  of  law;  I  am  agitating  a  bigger 
question ;  I  am  putting  it  to  the  conscience 
of  the  Court,  whether  a  jury  may  not  have 
probably  collected  the  same  roeantoc;  Irom  it, 
which  I  have  alfixed  to  it,  and  whemer  there 
ought  not  to  have  been  a  volume  of  explana  ; 
itonyto  do  away  the  fatal  consequences  of! 
ouch  mistake.  ! 

On  what  sort  of  a  case  am  I  now  speaking? , 
on  one  of  that  kind,  which  it  is  known  has  | 
been    beating   the   public  heart  for  many  i 
months:  which  from  a  sinele  being  in  societv  . 
has  scarcely  received  a  cooTor  tranquil  exami- 
nation.   I  am  making  that  sort  of  application, 
which  the  expansion  of  liberal  reason,  and  the 
decay  of  technical  bigotry  have  made  a  fa- 
▼ouicd  application. 

In  earlier  times  it  miefat  have  been  thought 
sacrilege  to  have  meddled  with  a  verdict  once 
pronounced ;  since  then,  the  true  principles 
of  justice  have  been  better  understood;  so 
that  now,  the  whole  wisdom  of  the  whole 
Court  will  have  an  opportunity  of  lookm^  over 
that  verdict,  and  setting  right  the  mistake 
which  has  occasioned  it. 

Mr.  Curran  made  other  observations,  either 
to  corroborate  his  own,  or  to  answer  the  op- 
posite counsel;  of  which  it  is  impossible  to 
give  an  exact  detaii;  and  concluded :  You  are 
standing  on  the  scanty  isthmus  that  dtvkles 
the  great  ocean  of  duration ;  on  one  side  of 
the  past,  on  the  other  of  the  future:  a  ground, 
that  while  you  yet  hear  me,  is  washed  from 
beneath  our  feet.  Let  me  remind  you^  my 
lords,  while  your  determination  is  yet  in  your 
TOwer,  dum  veruUur  adhuc  intra  penetraUtt 
rata,  that  on  that  ocean  of  future  you  must 
set  your  judgment  afloat.  And  future  ages 
will  assume  the  same  authority,  which  you 
have  assumed ;  posterity  feel  the  same  emo- 
tions which  you  have  felt,  when  your  little 
hearts  have  beaten,  and  your  infant  eyes 
Jiave  overflowed,  at  r«uiing  the  sad  history 
of  the  sufferings  of  a  Russef  or  a  Sydney. 

[The  conchision  of  Mr.  Curran's  speech  was 
•marked  by  another  burst  of  a|>plau8e,  similar 
•to  those  which  accompanied  his  former  exer- 
tions in  this  cause.] 


WedM$dw,  Ftbtuarif  5, 1794. 
Mr.  Attome^Gtnenti,  for  the  Crown.    My 
lords;  it  is  my  buaineis  to  -offer  suoh  argu* 


advanced  in  fr' 
notion  to  set 
newtriaL 

It  is  to  UK,  my  lords^  a  ^eat 
that-it  has  arrivied  at  thn  stage,  when  the  snih 
jeet  will  be  examined  by  the  ndcs  of  Icgd 
fcaaoning,  witfaoutan  appeal  to  the  piianai 
of  men,  or  any  attempt  to  iniuenoe  the  ar- 
goment  by  topics  deduced  noni  cxlnBK 
matter.  I  sbonld  be  sony  when  I  reten  lo 
my  own  boose,  that  pasmi  should  m  6r 
make  me  ibiget  my  reaaon.  It  is  the  dUQr 
of  every  man,  whether  prosecoter  oradvooMe 
for  the  prasecotrd,  to  promole  the  ends  of 
justice,  and  obtain  decisions  upon  aigpmeat 
and  arnnnent  akme.  It  is  not  the  dotf  st 
ooonselto  determine  the  weight  of  arBmml: 
th^  are  to  oAer  the  best  arguments  tneyaa; 
when  they  pass  that,  tbej  pass  the  booodisf 
doty. 

This,  Diy  lords,  is  said  to  be  a  voAct 
against  evidence,  because  the  eiedit  cf  tbe 
principal  witness  was  soch,  as  that  he  de- 
servea  no  credit,  and  that  now,  if  the  vcrdkt 
be  set  aside,  new  evidence  will  be  oArni^ 
since  copie  to  the  knowledge  of  the  psitj, 
farther  to  show  that  the  witness  did  notds- 
serve  credit.  Another  ground  is  this,  tint 
the  sheriff,  who  returned  the  jury,  had  a  ore* 
judice  against  the  accused,  and  laboaied  ^ 
procure  a  panel  prejudicial  against  Mr. 
Rowan.  Another  eroond  is,  that  one  of  the 
jurors  had  expressed  himself  in  a  certain  wiy, 
showing  he  had  an  ill  opinion  of  Mr.  Bom 
upon  some  subject  or  other.  Such,  mj  Ms 
are  the  grounds  specified  in  the  notxe.  A 
farther  objection  was  made  from  the  bsr,  sf 
which  no  notice  was  ^iven,  namely,  that  OK 
of  the  judges  had  nus*direcled  the  jury.  U 
there  be  any  weight  in  it,  the  party  by  strict 
form  can  derive  no  advantage  irom  it— bsl  I 
do  not  confine  myself  to  form,  it  is  my  dean 
that  this  matter  should  b^  fiuriy  wtfmi 
into  according  to  the  rules  of  law ;  thmoR 
I  will  observe  upon  that,  and  make  such  wxh 
swer  to  it  as  occurs  to  me,  first  odliiigifso 
your  lordships  and  the  gentlemen  ia  liai 
court,  for  beyond  that  i  desire  no  attenlioik 
to  give  me  an  impartial  hearing.  IW^i 
to  those  only  who  have  knowiedge  m  hv 
and  the  rules  of  cool  reason;  therestisflsl- 
ter  of  indifference. 

My  lords,  this  infomuttion  was  fikd  a  ym 
since  against  Mr.  Itowan ;  he  was  anertsi 
apGik  a  previous  inlbrmatioD  which  aaiiO' 
turned  to  the  ciown*offioe  in  Hilary  to^ 
1703 ;  a  noli  prmeqtd  was  entered  upon  tks^ 
by'reason  of  a  mistake  in  copying  one  sf  tbi 
words,  so  that  if  brought  So  trial,  he  o^ 
have  been  acquitted  without  eBtering  iy 
the  merits.  Another  infonaation  was  ihd; 
that  was  pleaded  to,  and  Jmrnediately  «p  y 
plication  was  made  to  have  htm  trisa  « 
MichaBlmas  term  The  Court  conoB*; 
that,  consistent  wHh  the  discbaige  of  goissl 
duty,  it  w«s  inqpossibie  to  have  !■■  tiiei 
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then,  and  this  term  vas  appoinisd.  The 
^nel  was  retwned  to  the  offace  in  the  utwd 
najDtier ;  I  have  a  right  to  aay  90,  beoMise 
there  is  do  suggestion  to  the  contrary ;  and  it 
was  open  to  any  man  who  ]^lfe>ased  to  look  at 
k.  Ob  Wedne9d$y  se'nnight  the  record 
caine  to  be  tried.  The  jury  were  called  at 
ten  o>elock ;  they  were  called  a  second  time, 
a  third  time,  and  a  fourth  time ;  and  it  was 
Aot  till  near  twelve  o'clock  that  the  jury  were 
sworn.  All  that  time  there  was  no  challenge 
^^en  to  the  array.  No  application  was  pre- 
viously made,  no  suggestion  filed  to  have  the 
venire  directed  to  any  other  officer  th^  the 
gentleman  who  returned  the  panel.  But 
when  the  jurors  were  called  to  the  book,  se- 
veral were  challenged,  and  a  pretty  general 
Question  was  put  to  several,  I  do  not  say  to  all 
of  them,  to  declare  whether  they  had  deli- 
vered any  opinion  upon  the  case.  1  o  that 
question — I  beg  attention  from  every  impar- 
tial man-^they  were  permitted  to  give  an- 
swers ;  though  I  rely  upon  it,  that  by  law,  in 
a  criminal  case,  the  party  had  no  right  to  put 
such  a  Question.  So  that  after  an  hour  and 
half's  oeliberatton,  the  party  knowing  who 
were  to  be  called,  such  as  were  thought  pro- 
per to  be  questioned,  were  examined  and  per- 
mitted to  answer. 

But  the  tiiirness  with  which  this  prosecu- 
tk>n  was  intended  to  be  conducted  is  mani- 
fested hy  another  circunistanee.  A  juror  of 
the  naii>e  of  i^icksoa  was  actually  sworn,  and 
^fterwards  he  said  he  had  given  an  opinion — 
it  was  desired  that  he  might  be  discharged. 
I  instantly  gave  my  consent.  Mr.  Cuiran 
desired  not  my  consent,  but  that  I  should 
move  it  myself;  I  did  move  it,  because  I 
jthou^ht  it  was  right  to  have  him  discharged. 
The  jury  were  then  sworn,  and  the  merits 
were  gone  into.  Two  witnesses  were  pro- 
duced, one  swearing  to  the  actual  fact  of  pub- 
Kshing  the  very  paper  in  the  record ;  another, 
who  though  he  did  not  swear  to  the  very 
imper,  yet  did  give  such  evidence  as,  if  he 
-was  worthy  of  credit,  must  give  every  reason- 
able man  conviction,  that  it  was  the  very 
same  libel.  Three  witnesses  were  produced 
and  examined  to  the  credit  of  Lyster,  the 
witness  for  the  crown; — one  did  not  say  he 
was  unworthy  of  credit,  but  that  he  would 
hesitate ;  another  was  not  much  inclined  to 
give  him  belief;  and  it  is  insisted  that  such 
evidence  was  direct  and  positive  to  take  away 
his  credit,  and  therefore  your  lordships 
should  set  aside  this  verdict.  The  cross-exa- 
ftfinatioii  by  the  counsel  for.  Mr.  Rowan 
throughout,  directly  and  in  terms,  admitted 
that  there  was  a  meeting  that  day  at  Cope- 
etreet,  that  Mr.  Rowan-  was  there,  and  that 
the  volunteers  were  there  assembled;  the 
whole  cross-examination  went  to  that  fact; 
the  dress  and  uniform  of  the  Old  Volunteers^ 
'  every  itct  was  insisted  upon,  and  it  was  not 
tmtil  ye8terda}[,  in  a  kind  of  joke,  that  the 
'contnoy  was  insisted  upon.  Mr.  Rowan's 
does  not  dsny  tne  meetiiig.--^wfty, 


therefore,  with  the  childish  observation,  that 
a  man  could  not  be  called  from  a  meeting 
which  did  not  appeaf  to  exist 

I  will  now  oome  to  the  merits  of  the  case 
upon  the  objections  made.  There  was  no* 
thing  omitted  which  could  be  said  tor  Mr. 
Rowan :  it  is  not  fit  for  me  to  say  that  any 
thing  was  said  which  ought  not  to  have  been 
said.  But:,  my  lords,  sooiething  was  said  with 
regard  to  the  right  of  cotuts  to  set  aside  ver^ 
diets  in  criminal  cases,  not  capital :  no  man 
disputed  the  right,  or  questioned  it.  Mr. 
Curran  went  into  the  histiiry  of  that  branch 
of  the  law  and  the  doctrine  of  setting  aside 
verdicts  rege  incoH$uUo  ;  how  it  was  with  re- 
gard to  ancient  times,  I  am  not  satisfied ;  but 
sure  I  am,  and  so  1  hope  it  will  remain,  that 
this  Court  will  have  a  right  in  favour  of  the 
defendant,  and  in  his  favour  only,  to  set  aside 
a  verdict  against  him.  But  the  exercise  of 
that  great  power,  touching  the  trial  by  jury, 
must  be  applied  accordmg  to  the  knowo 
rules  of  law.  Mr.  Curran  stated  that  an 
exact  instance  was  not  to  be  Ibund  in  the 
books,  and  from  the  hurry,  I  suppose,  in 
which  he  had  considered  the  subject,  he  fell 
into  the  observation  that  the  practice  is  of  so 
modern  a  date  that  manv  precedents  could 
not  be  found  :  he  confined  it  to  the  two  last 
reigns ;  but,  my  lords,  the  reports  in  William 
dd's  time  are  full  of  such  applications;  the 
practice  prevailed  in  the  reign  of  Car.  9nd,— • 
how  much  earlier  I  camiot  say — there  are  an 
infinity  of  cases  upon  the  subject,  and  he  was 
right  when  he  said  there  was  no  such  case  as 
this ;  and  before  your  lordships  make  a  pre? 
cedent  of  this,  I  am  sure  you  will  give  it  all 
the  attention  it  deserves.  ' 

I  repeat  the  observation,  that  the  conse- 
quence of  this  determination  to  the  public, 
and  the  administration  of  criminal  justice,  is 
of  the  last  importance;  and  that,  however 
right  it  is,  that  Mr.  Rowan  should  seek  re- 
dress by  these  means,  and  that  every  possible 
exerdon  should  be  made  in  iavour  or  a  man 
standing  a  culprit  at  your  bar :  yet,  my 
lords,  the  consideration  of  that  man,  or  any 
other,  let  him  be  who  he  may,  dwindles  to  a 
thing  of  no  value,  when  compared  to  the  ge* 
neral  justice  of  the  country.  There  can  be 
no  distinction  here :  and  here  alone  there  is 
eqimlity  among  subjects,  between  the  highest 
man  in  the  state,  and  the  men  who  shout  in 
tlie  hall  at  the  names  of  Titus  Oates*  and 
Algernon  Sidney.-f 

The  case,  my  lords,  comes  then  to  this, 
whether  upon  the  affidavits  which  have 
been  made  you  should  set  aside  this  ver- 
dict? They  say  these  affidavits  are  to  be 
taken  as  true — I  say  they  are  not:  they 
were  made  and  produced  in  court  In  my 
absence.    I  was  called — ^I  knew  no  more  of 

*  See  his  trials  in  Vol.  X.,  and  the  proceed- 
ings rekitive  to  the  Popish  Plot  in  Vols.  VI. 
and  VII.  of  this  collection.  ^ 

t  See  his  case^  Vol.  IX.  p.  817. 
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them  than  the  man  in  Westmimter-hall.  I 
heard  them  read,  and  it  did  strike  me,  that 
the^r  were  of  such  a  nature,  that  I  ought  not 
to  give  an  answer  to  them ;  I  therefore  did 
not  consent  to  a  rule  unless  cause,  hut  was 
ready  to  meet  the  counsel  at  the  moment. 
It  is  to  he  taken  as  true  that  such  affidavits 
are  made ;  that  Mr.  Rowan  can  find  two  wit> 
nesses  swearing  to  those  facts  which  have 
been  mentioned ;  but  it  cannot  be  taken  as 
true,  that  those  alleged  facts  are  true ;  it  is 
not  tor  your  lordships  to  say  they  are  true  or 
false ;  nor  if  witnesses  were  foimd  to  say  that 
what  has  been  stated  respecting  Perrin  was 
false,  could  you  determine  that ;  but  whether 
you  send  it  back  to  see  whether  a  jury  would 
give  them  credit  or  not,  that  is  what  vou  are 
to  determine ;  you  are  to  send  it  back  to  let 
in  the  same  species  of  evidence  which  has 
been  already  adduced  without  success. 
.  As  to  Mr.  Rowan's  affidavit,  he  swears  to 
something  he  heard,  and  something  he  be- 
lieves— that  must  be  taken  as  true;  that  is, 
that  he  heard  something,  and  that  he  believes 
it — ^if  that  were  a  ground  for  a  new  trial,  ver- 
dict may  be  had  afler  verdict.  Something 
has  been  spread  abroad,  that  your  minds 
might  be  influenced  by  something  without 
doors — a  thing  impossible.  Let  the  cry  be 
what  it  may  by  the  seditious  and  the  turbulent, 
ihe  whole  will  be  thought  of  rightly  on  a  fii- 
ture  day.  What  has  been  said  cannot  in- 
fluence you,  who  will  determine  according  to 
the  rules  of  law. .  It  is  desired,  that  you  will 
set  aside  this  verdict,  that  evidence  may  be 
^ven  to  show  Lyster  is  not  worthy  of  credit. 

Gentlemen  have  ai^ed  this  case,  certainly 
of  the  first  talents  and  ingenuity,  some  of 
them  have  had  as  much  experience  in  these 
matters  as  any  gentleman  who  has  the  ho- 
nour of  wearing  a  bar  sown;  but  I  must  say 
some  little  things  fell  from  them,  which 
were  rather  extraordinary;  one  gentleman 
said  he  had  only  got  his  brief  the  night  be- 
fore ;  another  said  he  had  sot  his  on  his  way 
to  court;  but  they  knew  ue  affidavits  were 
to  be  made,  they  heard  them  read  the  dav 
before ;  something  was  said  of  a  rase  which 
had  MS.  opposite  to  it  in  the  margin.  I  be- 
lieve there  are  not  many  gentlemen  who  could 
recollect  cases  in  the  lx>oks  cited  as  from  mar 
nuscript  cases,  and  quote  them  as  such  from 
memory.  I  have  used  mat  diligence  upon 
the  subject,  and  agree  wiUi  Mr.  Curran,  there 
is  not  one  to  be  tbund.  You  are  desired  to 
set  aside  the  verdict,  because  the  witness  was 
not  to  be  credited.  Who  made  you  judges  of 
that?  Are  you  the  guardians  of  the  lives,  the 
liberties,  and  the  properties  of  the  people  ? 
Which  of  you  determines  the  credit  of  the 
witnesses  ?  I  have  sat  at  my  lamp  the  most 
of  the  night,  and  have  found  nothing  like 
this.  But  I  will,  for  a  moment,  suppose  what 
I  do  not  admit,  that  it  might  be  a  ground  for 
setting  aside  the  verdict :  bring  it  to  the  test 
of  reason,  bring  it  to  the  bar  of  sense  where 
it  should  be  tried.    You  are  to  set  asid<$  a 


verdict,  to  let  in  evklence  to  the  credit  of  a 
witness;  when  his  credit  was  impeached, 
witnesses  were  examined  to  his  credit,  and  w 
strong  say  they  was  the  evidence  aeunsthim, 
that  It  ought  to  have  destroyed  his  credit 
The  case  was  made,  witnesses  were  examined, 
and  the  whole  was  left  to  the  jury.  For,  my 
lords,  it  is  a  sad  mistake  which  has  been  seot 
abroad,  that  because  one  witness  says  ano- 
ther »  not  to  be  believed,  that  therefore 
what  the  first  says  is  true.  Are  the  jury  to 
give  up  all  the  circumstances — ^their  own  ob- 
servation—to the  opinion  of  another  man 
perhaps  as  much  prejudiced  as  any?  But 
nere  the  matter  was  examined;  they  were 
prepared  with  evidence  to  the  history  of  this 
mail's  life,  and  after  a  verdict  is  had  apoa 
that,  some  men  are  picked  up  in  the  streets 
to  give  some  evidence,  that  is,  that  they  do 
not  believe  the  witness,  to  eJce  out  a  ground 
for  setting  aside  the  verdict,  in  a  case  where 
the  objection  has  been  aheady  made  and 
already  tried. 

Here  incidentally  let  me  observe  upon  ano- 
ther part  of  the  case.  The  verdictis  against 
evidence,  because  the  Vritnesses  were  not  to 
be  believed :  there  is  no  man  so  young  at  the 
bar  as  not  to  see  the  futiUtyof  such  an  argu- 
ment :  a  man  may  have  discredited  himself 
upon  various  occasions,  and  yet  may  give 
such  testimony  accompanied  with  other  d^ 
cumstances,  as  shall  entitle  him  to  belief 
though  a  thousand  should  oppose  him.^  **  Blj 

Sood  lord  primate  of  Arrai^^h,  do  you  knov 
Ir.  Lyster?"—"  I  do,  I  have  known  him 
concerned  in  many  transactions  of  a  base 
nature,  he  is  not  to  be  believed.''  What !  if 
that  was  sworn  to  by  that  saint  upon  earth,  shall 
the  positive  swearing  discredit  the  testimony 
thoush  it  be  accompanied  with  circumstances 
which  speak  its  truth }  Can  that  be  law?  I 
hope  not,  for  it  is  not  reason.  There  are 
cases  which  say  a  verdict  shall  not  be  set 
aside,  though  an  incompetent  witness  bu 
been  examined,  who  was  not  known  to  be  in- 
competent at  the  time.  That  is  a  ftrancer 
case  than  the  present,  and  applies  to  the 
ground  of  objection  with  respect  to  the  juiy. 
Turner  v.  Pearte,  1  Dumf.  &  East  TI7.t- 
Wright  V.  Littler.  3  Bur.  1S44. 

*  As  to  what  shall  be  deemed  sufficient  to 
derosite  from  the  credit  of  a  witness,  see  in 
this  Collection  the  cases  of  Titus  Oates,  VoL 
X,  p.  1 185 ;  of  EUzabeth  Canning,  VoL  XIX, 
pp.  454,  609 ;  of  Timothy  Murphy,  VoL 
X^,  p.  719;  and  of  Catharine  Naime  and 
Patrick  Ogilvie,  Vol.  XIX,  p.  1268. 

f  In  Turner  v.  Pearte,  referred  to  by  the 
learned  counsel,  Mr.  Justice  BuUer  said— 
^  There  has  been  no  instance  of  this  Court's 
granting  a  new  trial  on  an  ailcgatioB,  that 
some  of  the  witnesses  examined  were  into* 
rested ;  and  I  should  be  very  sorry  to  make 
the  first  precedent  Anciently  no  doubt  the 
rule  was,  that  if  there  were  any  objectMO  to 
the  oomp^teBiC^  of  the  vitoessy  he  shfuhl  be 
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Here  I  must  tres|>ass  upon  your  lordships 
time  to  take  notice  of  another  observation. 
It  is  insisted  that  ^ou  ought  the  rather  to  let 
him  in,  because  this  was  an  information  filed 
ex  qffioio  b^  the  attorney-general,  by  which 
.  he  was  deprived  of  an  opportunity  of  knowing 
the  witness  against  him^  and  consequently 
that  though  in  ordinary  cases  a  new  trial 
ought  not  to  be  granted  upon  that  ground, 
yet  here  it  ought.  The  gentleman  who  made 
this  observation,  was  here  again  a  little  hur* 
lied,  for  if  he  had  reflected  one  moment,  he 
would  see  that  the  cases  are  precisely  the 
same.  The  party  in  an  indictment  has  no 
right  to  see  the  examinations  till  trial,  and 
sometimes  not  even  then.  In  an  information 
he  has  no  right  to  see  them.  So  that  whe- 
ther it  be  an  information  or  an  indictment,  he 
is  alike  forbid  to  see  the  examination.  If  he 
be  prosecuted  by  indictment,  the  examination 
will  be  returned  to  the  crown* office.  If  by 
information,  the  examinations  arc  put  into 
the  same  crown  office  on  the  first  day  of  the 
term.  It  was  said  that  in  the  case  of  an  in- 
dictment, what  was  sworn  could  be  known. 
All  that  could  appear  would  be  that  some  of 
the  grand  jury  might  forget  their  oaths  and 
disclose  the  secrets  of  the  prosecution,  though 

examined  on  the  voir  dire;  and  it  was  too 
late  af\er  he  was  sworn  in  chief.  In  later 
times,  that  rule  has  been  a  little  relaxed,  but 
the  reason  of  doing  so  must  be  remembered. 
It  is  not  that  the  rule  is  done  away,  or  that  it 
lets  in  objections  which  would  otherwise  have 
been  shut  out.  It  has  been  done  principally 
for  the  convenience  of  the  Court,  and  it  is  for 
the  furtherance  of  justice.  The  exam  ination 
of  a  witness,  to  discover  whether  he  is  inte- 
rested or  not,  is  frequently  to  the  same  ciFect 
as  his  examination  in  chief:  so  that  it  saves 
time,  and  is  more  convenient,  to  let  him  be 
sworn  in  chief  in  the  first  instance ;  and  in 
case  it  shoidd  turn  out  that  he  is  interested,  it 
is  then  time  enough  to  take  the  objection. 
But  there  never  yet  has  been  a  case  in  which 
the  party  has  been  permitted  f^er  trial  to 
avail  himself  of  any  objection,  which  was  not 
made  at  the  time  of  the  examination." 
'*  Where  it  appears  that  one  or  more  material 
witnesses  who  were  examined  on  a  trial  were 
interested,  it  may  afterwards  weigh  with  the 
Court  as  a  circumstance  for  granting  a  new 
trial,  provided  the  merits  of  the  case  are  doubt- 
ful; but  as  a. substantive  objection,  I  am 
clearly  of  opinion  that  it  ought  not  to  be  al- 
lowed."   1  T.  R.  7 19, 720. 

In  Lister  v.  Mundell,  1  Bos.  &  Pul.  439. 
The  Court  [of  C.  B.]  observed,  that "  though 
it  was  unusual  to  grant  a  new  trial  on  evidence 
contradicting  the  testimony  on  which  the 
Terdict  had  proceeded,  discovered  subsequent 
to  the  trial,  yet  as  the  very  facts  on  which 
these  witnesses  had  founded  themselves  were 
falsified  by  the  affidavits  produced,  they 
tlioughi  it  afforded  sufficient  grouad  for  a  new 
trial/'  . 


they  are  specially  sworn  not  to  mention  "What 
appears  upon  the  examinations.*  This  obser- 
vation was  made  ^without  thought,  therefore, 
and  could  not  have  been  made  for  any  good 
purpose  with  respect  to  this  motion ;  it  was 
macle  for  nothing  but 'to  impress  the  people 
with  an  idea  that  there  has  been  severity  or 
oppression  in  this  case,  not  allowable,  and 
that  the  subject  has  been  put  under  difficul- 
ties, not  occurring  in  the  ordinary  course  of 
justice.  But  upon  a  cool  inquiry  it  will  be 
found  that  the  manner  of  proceeding  makes 
no  difference  in  the  case.  If  there  be  any 
way  by  which  the  informations  in  the  crown- 
office  can  be  got  at  (I  hope  there  is  not)  he 
might  have  made  use  of  that;  but  Mr.  Rowan 
was  apprized ;  he  came  here  with  witnessea 
to  trace  facts  happening  at  various  tiroes ;  he 
put  his  defence  on  that.  Mr.  L^^ster's  name 
was  inserted  in  the  papers,  and  it  was  noto- 
rious for  many  months  that  he  was  the  man^ 
But  I  disclaim  that,  your  lordships  have  no 
right  to  know  it,  but  you  know  that  Mr* 
Itowan  came  prepared  with  witnesses  against 
him. 

Another  observation  occurs.  I  will  sup- 
pose,-—what  I  never  will  admit  till  a  solnnn 
decision  is  had, — that  the  objection  made  on 
account  of  the  want  of  credit  would  be  a 
good  ground  for  setting  aside  the  verdict,  even 
af\er  that  credit  had  been  examined  to,  or 
provided  no  witness  was  found  to  come  for- 
ward ;  vet  you  cannot  entertain  this  motion,, 
for  the  knowledge  of  the  existence  of  the  evi- 
dence since  the  trial  is  not  sworn  to.  Mr. 
Rowan  has  made  an  affidavit  that  he  did  not 
know  it;  that  affidavit  is  to  be  taken  as  true ; 
— I  believe  he  did  not.  But  he  appeared  b^ 
attorney,  he  defended  by  attorney,  and  it  is 
not  sworn  even  to  his  belief,  nor  has  his  at- 
torney sworn,  nor  is  there  a  syllable  to  tell 
you  that  those  concerned  for  him  were  not 
apprized  of  the  fact.  If  these  affidavits  be 
admitted,  there  is  nothing  to  be  done  but 
conceal  every  thing  from  the  party,  to  keep 
back  that  which  may  eventually  serve  the 
motion  for  a  new  trial,  in  case  of  any  thin^ 
against  him.  I  feel  that  if  this  were  an  ordn 
nary  case,  the  bare  statement  of  the  fact  would 
drive  the  motion  out  of  court ;  the  &ct  has 
been  inquired  into  by  the  jury;  notwith-^ 
standing  what  has  been  said  of  the  witness, 
he  may  nave  told  the  truth,  and  it  is  impos<« 
sible  it  should  be  otherwise. 

The  other  objection  is  that  one  of  the  jurors 
did  not  stand  indifferent, — a  ground  of  chal-* 
lenge  which  was  not  taken,  and  not  having 

*  With  respect  to  the  oath  of  secrecy  ad- 
ministered to  the  members  of  a  ^rand  jury,  see 
in  this  Collection,  the  case  of  the  Earl  of 
Shaftesbury,  Vol.  VIII,  p.  759,  and  the  note 
to  that  case,  p.  77S&.,  of  the  same  Volume ;  See 
also  the  case  of  the  Regicides,  Vol.  V,  p.  97  2^ 
as  there  referred  to ;  the  case  of  colonel  Bay- 
ard, Vol.  XIV,  p.  477,  and  Mr.  Barrington's 
Obs.  on  18  £dw»  3rd,  stat.  4. 
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been  taken,  the  trerdict  shall  be  setaside,and 
the  party  have  a  new  triaL  The  statute  law 
has  directed  that  in  treason  the  party  shall 
have  a  copy  of  the  panel  a  certain  number 
of  days ;  in  no  other  case  has  the  party  such 
a  right,  he  is  to  take  his  challenge  as  the  party 
conies  to  tlie  book ;  that  is  the  few  of  the  land, 
that  has  been  the  simple  law  under  which  our 
ancestors  lived  happy  for  ages,  by  which 
juries  have  been  chosen  and  formed,  who 
have  for  a^es  protected  every  thing  dear  to 
Britons  and  Irishmen ;  and  now,  for  the  first 
time,  I  will  be  bold  to  say,  in  any  criminal  or 
civil  case,  the  verdict  is  tfi  be  set  aside  because 
there  lay  a  challenge  to  a  juror,  not  known  to 
the  party  at  the  time  of  the  verdict  I  will 
suppo^  that  there  was  a  principal  cause  of 
challenge  to  this  man ;  no  instance  of  such  a 
case  can  be  |>roduced  where  that  was  a  ground 
for  a  new  trial ;  there  is  no  necessity  to  exar 
mine  further  into  the  circumstances;  there  is 
no  cause  of  challenge  now  stated— What  is 
it  ?  There  was  an  illumination  in  Dublin  last 
August,  when  the  juror  and  Atkinson  fell  into 
conversation  of  and  concerning — ^What  ?  the 
libel  calling  the  citizens  to  arms?  No  such 
thing-— Rut  an  illumination  takes  place  for 
the  capture  of  a  town,  they  fall  into  a  con- 
versation about  the  volunteers  in  general,  in 
which  the  juror  said,  the  countiy  could  not 
prosper  unless  Hamilton  Rowan  and  Napper 
Tandy  were  hanged  or  transported ;  not  a  syl- 
Jmhle  respecting  the  matter  in  hand— Not  one 
word  of  this  matter.  Would  that  be  a  cause 
of  challenge  to  a  juror?  Most  undoubtedly 
not — and  the  man  who  used  the  expression, 
supposmghedid  use  it,  gave  no  cause  of  chal- 
lenge, and  now,  though  the  eleven  others 
agreed  in  that  verdict,  you  are  to  send  it  back 
to  a  new  trial— For  what?  to  have  two  triors 
twom  to  ascertain  whether  Mr.  Pcrrin  was  a 
penon  to  be  challenged  or  not. 

The  juror  gave  an  opinion  of  different  men 
upon  a  political  subject.  What  man  is  there 
who  has  not  given  an  opinion  upon  such  a 
•ubject?  If  there  be,  he  is  cold  to  the  inte- 
jcsts  of  his  country.  But  does  it  apply,  that 
the  man  using  such  expressions  is  not  com- 
petent to  meet  a  question  of  fkcts  upon  evi- 
dence before  him,  though  the  party  may  be 
concerned  in  a  particular  measure  not  agree- 
ing with  his  opinion.  I  may  think  the  con- 
duct of  a  man  dangerous ;  I  may  speak  of  the 
consequences  of  his  conduct  as  I  think.  But 
does  it  follow  that  such  a  man  passing  a  ver- 
dict upon  his  oath  upon  the  examination  of 
witnesses  to  a  particular  fact,  is  therefore  to 
be  unfavourable  to  the  person  of  whom  he 
had  entertained  the  opinion?  Was  there  a 
•ingle  allusion  to  the  matter  in  question?  It 
»  not  a  cause  of  challenge  to  a  man,  that  he 
hfes  delivered  an  opinion  upon  the  very  subject 
he  must  have  done  it  through  malice  and  with 
an  improper  view;  and  the  reason  is,  that  an 
honest  man  mav  deliver  an  opinion  upon 
^hat .appears -before  him,  concerning  which, 
when  examined,  be  may  have  a  different  opi- 


nion, even  upon  the  subject  itself ;  itm«atbe 
clearly  shown,  that  the  opinion  was  uoftur  or 
niaUcious,  S  Salk.  M9.*    But  see  what  is  de- 
sired ;— suppose  it  a  cause  of  challenge,  sup; 
pose  it  a  principal  cause  of  challenae,  theo, 
my  lords,  I  submit,  that  the  verdkt  should 
not  be  set  aside ;   becau^   by  Uw  the  cfasl- 
lenge  must  be  taken,  if  to  the  anaj.  before  a 
juror  is  sworn ;  if  to  the  polls,  it  must  bet) 
each   man   comes  to  the  book.— So  ?efy 
strong  is  it,  that  afW  one  juror  is  sworn, 
the  law  will  not  allow  a  chalkoge  to  the 
array ;  and  yet  where  would  be  tbe  oifficulty  ? 
but  such  was  the  simpUcity  of  our  ancieot 
law,  that  it  would  not  allow  it.  Hob.  SSa. 
And  now,  my  lords,  after  the  party  has  takea 
allthe  advantages  which  he  could  take,  asking 
questions  he  had  no  right  to  ask,  puttiog 
aside  a  juror  actually  sworn  afler  having  the 
advantage  of  every  thing  which  he  could 
desire;   you, .my  lords,  and  the  people,  (for 
they  are  appealed  to  upon  a  judicial  tiial!) 
have  been  told,  that  this  trial  was  carried  od 
by  cruel  and  unjust  means,  and  you  are  d^ 
sired  to  set  aside  this  verdict,  upun  matters 
suggested  in  these  affidavits,   respecting  a 
juror,  which  was  no  cause  of  challenge,  upon 
a  supposed  conversation,  as  it  seems  to  me, 
touching  the  volunteers,  probably  over  a  bowl 
of  punch,  and  not  about  the  subject  of  any 
trial. 

I  now  come  to  the  third  objection,  that  the 
sheriff  has  been  partial:  Mr.  Rowan  swears, 
as  to  his  belief,  that  the  sheriff  has  an  office 
under  government— is  a  militia  officer,  and 
conductor  of  a  paper,  commonly  called  a  go- 
vernment newspaper-^that  the  sheriff  is  pie> 
judiced  against  nim — and  that  the  panel  was 
returned  by  Mr.  Giffiird,  or  his  sub- sheriff, 
and  that  he  laboured  to  return  a  panel  which 
he  either  knew  or  believed  to  be  prejudioed 
against  Mr.  Rowan.  If  the  affidavit  has  any 
meaning,  it  means  this,  that  tliere  lay  a  cfaai- 
len^  to  the  array,  for  that  the  sheriff  was 
partial,  and  procured  a  jury  for  the  purpose 
of  convicting  Mr.  Rowan.  He  is  not  ple^ 
to  inform  your  lordships  when  he  heard  of 
these  facts,  or  when  he  firat  formed  Ins  be> 
lief.  This  was  not  omitted  from  want  of  re- 
collection in  himself,  or.  those  who  adrised 
him;  because,  in  his  affidavit  touching  the 
evidence,  he  takes  care  to  tell  you,  that  be 
did  not  hear  of  it  till  afler  the  trial ;  so  that 
it  does  not  appear  that  Mr.  Rowan  was  not 
apprized  of  this  when  the  jury  came  into  die 
box-— when  the  venire  issued--  when  the  trial 
at  bar  was  moved  for  in  Michaelmas  tenn,or 
when  he  put  in  his  plea: — look«t  the  situa- 
tion in  which  your  lordships  stand— look  * 
what  precedent  you  are  called  upcoi  to  make; 
you  let  the  man  take  his  tria>,  with  an  obr 
jection  in  his  possession  that  may  aet  9»^ 
idl  the  proceemngs,  and  he  declines  to  maKS 
it,— the  party  is  to  be  tried  by  a  juiy-4» 

•  Idonot  find  this  in  Selkdd;  IpitnoM 
Snd.  Hawkins,  589,  was  intended. 
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submits  to  ihe  jury  (for  he  made  no  chal- 
lenge), he  is  Ibund  guilty,  and  now  he  i^ays,  J 
bacla  cause  of  challenge,  I  took  my  chance — 
send  me  to  another  trial  that  I  may  make  it. 
My  lords,  I  would  almost  ask,  is  this  decent  ? 
-—the  law  protects  every  man,  gives  him  a 
right  to  have  a  fair  jury,  the  law  pomts  him 
out  the  way,  and  he  is  not  to  overbound 
those  limits,  to  do  that  which  has  not  been 
done  since  the  days  of  our  Sa^on  ancestors. 
He  knew  these  facts,  that  Giifard  was  sheriff, 
that  he  was  an  officer  in  the  militia,  that  he 
had  a  place  in  the  revenue — what  had  he  to 
do  ?  Mr.  Rowan  had  able  counsel,  men  of 
the  first  talents  and  information — his  remedy 
was  easy  and  without  delay  or  expense — why 
not  come  in  here  and  suggest  the  facts  ?  If  he 
had,  the  venire  would  have  gone  to  the  other 
sheriff,  and  Giifard  could  not  have  meddled. 

But  mayhap  the  other  sheriff  is  partial — 
suggest  that  then,  and  if  the  objection  be  well 
founded,  the  venire  will  go  to  the  coroner. 
If  the  objection  would  not  be  sufficient  for 
that  purpose,  it  cannot  be  sufficient  for  this 
purpose.     But  it  is  said  he  was  not  aware  of 
this  suggestion ;  I  will  not  impute  it  to^  the 
counse&Mr.  llowan  nmst  have  been  aware 
of  it  when  they  came  into  the  box — why  not 
challenge  the  array  ?    He  forgot  to  do  that, 
till  one  of  them  was  sworn ;  then  why  not 
cliaflenge  for  favour  ?    Where  are  these  men 
who  have  told  him  these  stories }    Why  do 
they  not  make  affidavits?      Why  does   he 
take  a  chance  for  a  verdict,  knowing  these 
^ts  ?    Having  taken  his  chance,  he  now  calls 
upon  YOU  to  set  aside  the  verdict  upon  that. 
— Make    that  example,  my  lords,  and  you 
overset  the  criminal  law,  that  which  is  the 
g;uardian  of  our  lives  and  properties,  and  you 
xnake  it  depend  upon  the  art,  design,  and  kna- 
vish conduct  of  those  concerned.     The  ob- 
jection is  founded  upon  the  conduct  of  the 
sheriff;  that  conduct  was  known  previous  to 
the  trial,  therefore  I  rely  upon  it,  that  this 
verdict  ought  not  to  be  set  aside ;  and  if  it  be, 
it  will  be  an  example  big  with  dangerous  con- 
sequences. 

it  has  been  said,  Mr.  Giffard  did  not  an- 
swer the  affidavits,  and  therefore  they  must 
be  taken  as  true — Mr.  Rowan  beUeves  what 
he  has  sworn ; — but  are  the  facts  true  still  ? 
^o.       He  might  have  produced  persons  to 
prove  the  facts — Giffara  has  not  answered 
the  affidavits,  it  was  offered  to  let  him  an- 
swer ;  but  you  must  put  that  out  of  die  case; 
-whether  he  be  ready  to  answer  them  or  not,  I 
do  not  know,  and  I  do  not  care.  I  at  once  said 
to  the  gentlemen,  I  meet  you  on  your  own 
^ound— Giffard  could  not  make  an  aflidavit 
ux  this  case,  he  may  make  one  extra-judicially 
if  he  pleases. 

I  come  now  to  the  other  objection,  which 
t.hev  had  no  rigiit  to  make — the  misdirection 
€>f  the  judge :  the  eloquent  gentleman  applied 
it  as  pleasantly  as  any  serious  subject  could 
be  apphed ;  the  whole  was  sophistry  or  joke. 
-^Ile  imputed  this  t,Q  one  of  your  lordships^ 
VOI-.  xxu. 


that  the  jury  were  to  find  against  Mr.  Rowan, 
because  he  did  not  show  that  the  facts  did 
not  happen,  where  so  many  persons  were 
present.  Your  lordships  best  know  what  the 
observations  you  made  were ;  the  trial  stooa ' 
thus, — witnesses  were  examined  for  the  pro- 
secuUoD — witnesses  were  examined  to  discre- 
dit these,  which  is  always  matter  for  the 
jury :  there  was  clear  evidence  of  the  guilt  of 
Mr.  Rowan,  if  they  believed  the  witnesses ; 
but  witnesses  were  produced  to  discredit  the 
first.  The  jury  were  to  consider  how  far  the 
opinions  of  those  persons  were  to  have  weighty 
and  every  circumstance  was  to  be  taken  mto 
consideration.  It  was  taken  as  true,  that 
there  was  a  meeting,  that  Mr.  Rowan  was 
present  at  the  meeting,  and  tlie  question  was, 
Whether  he  published  such  a  paper  there? 
If  there  was  such  a  meeting,  and  he  was  there^ 
it  must  occur  to  every  person,  that  if  he 
wanted  to  discredit  the  witnesses,  it  could  be 
best  done  by  showing  that  he  did  not  publish 
the  paper.  It  was  a  judicial  inquiry  into  a 
question  of  fact,  and  it  was  a  proper  observa- 
tion, suggesting  itself  to  the  mind  of  any  ho^ 
nest  judge,  to  say, — you  are  to  consider,  here 
there  was  a  meeting;  if  you  believe  that 
there  is  not  a  witness  produced  from  this 
number  to  contradict  the  evidence,  it  v/as  a 
natural  observation,  but  no  direction  was 
given  to  the  jury ;  your  lordships  gave  your 
opinion  upon  the  libel,  —  whether  right  or 
wrong  is  not  the  inquiry :  there  are  few  rea- 
sonable men,  who  have  read  or  shall  hereafter 
read  that  paper,  who  will  not  feel  that  it  was 
the  most  dangerous  and  seditious  libel,  pub- 
lished at  the  time  it  was,  that  ever  came  from 
the  press. — But  your  lordships  told  the  jury, 
that  notwithstanding  what  you  said,  they 
were  to  form  their  own  opinion  :  I  do  not 
rely  upon  the  want  of  notice,  but  upon  a  full 
and  fair  discussion,  let  this  case  be  decided 
as  the  law  admits. 

One  topic  more  remains,  my  lords,  I  should 
never  touch  upon  it,  if  so  much  had  not  been 
said  about  it,  more  than  ever  was  known  to 
pass  from  the  lips  of  counsel — I  speak  of  Mr, 
Rowan's  own  affidavit,  and  the  credit  to  be 
given  to  it.  I  am  not  to  speak  of  the  credit 
given  to  any  man,  it  is  not  my  province  :  but 
It  is  the  first  time  I  ever  heard,  that  a  man 
swearing  to  his  own  innocence  should  afi'ect 
the  determination  of  a  judge  in  a  criminal 
case.  A  great  press  was  made  upon  this : — 
we  were  told — ^I  know  not  what — and  what  if 
I  did  know,  I  choose  not  to  repeat — of  the 
consequences  that  might  attend  a  belief  of 
this  gentleman's  affidavit :  I  am  not  appre- 
hensive of  any  consequences  from  it:  the 
public  mind  is  tranquil  upon  subjects,  and 
whatever  tumult  or  noise  is  made  by  the  little 
mob  behind  me,  or  anv  where  else,  for  a  few 
hours,  or  a  few  days,  the  learned  and  the  good 
will  see,  that  the  case  has  been  determined 
upon  the  known  rules  of  law,  and  that  justice 
has  been  administered  to  this  gentleman^  at 
to  every  other. 

4  E 
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,  Bill  the  fact  is  not  as  it  has  been  inthinatfJ ; 
he  \ih^  not  swtnn  to  his  innocence;  he  has 
not  sworn,  that  if  the  verdict  be  set  aside,  he 
has  a  zoofl  raii^  of  defence.  He  swears  ge- 
nerally, that  the  testimony  of  the  witnes^ 
is  not  true ;  not  a  syllable  with  regard  to  his 
ijjTiocerKe  I  desire  to  infer  nothing  from 
this ;  hijt  I  desire  that  nothing  may  be  in- 
ferred trorn  h  hat  he  has  sworn,  to  what  he 

La.s  not  sworn.  It  is  said  he  is  a  gentleman  I  in  scarlet  turned  up  with  bhie,  yellow^  &c 
of  ^cat  worth,  I  know  him  not,  1  dare  say  Here  was  a  declaration  of  the  fact^  that  iboe 
he  i> ;  if  he  l«c,  it  may  furnish  some  deduction,  |  was  a  meeting :  give  me  leave  to  ask,  was 
that  tliere  was  something  which  he  could  not  I  that  £ict  cafMible  of  disproof,  namely,  was 
denv  ;---I  desire  not  to  press  it  farther ;  that  .  there  a  meeting  of  volunteers  in  Cope-s^eet? 
affidavit  can  have  no  weight  in  the  disposal  '  — Did  that  fact  rest  on  the  testimony  of  an 
of  this  case,  and  I  feel  sensible,  that  the  time  ■  incredible  witness? — ^Tbe  fact  happened  thir- 


beg  to  pal  to  year  lonkhips*  nund ;  in  the 
progress  of  the  cross-ciaauDatiaos,  it  appear- 
ed, that  at  the  mectii^  in  Cope-street,  there 
was  a  new  species  of  men,  onder  the  doak  of 
old  volunteers  with  new  devices  and  new 
badges  of  sedrtion,  as  a  Imp  divested  of  the 
royal  crown.*  Itwas  most  industriously  point- 
ed out,  that  they  were  the  old,  ancient^  volun- 
The  witness  said  the  men  were  dressed 


will  come,  when  it  can  have  no  effect  upon 
the  people.  But  be  their  opinion  what  it  may, 
be  tlie  consequence  what  it  may — Fiatjuatitta^ 
ruat  calum. 

Mr.  SolicUor  General,  on  the  same  side. 
Hily  lord<t,  I  was  in  hopes  it  would  not  be  ne- 
cessary for  me  to  address  you.    This  is  the 


teen  months  ago ;  there  was  full  opportunity 
to  collect  materials,  to  dbprove  what  was 
sworn  to,  with  regard  to  that  meetinz.  Was 
it  not  competent  to  Mr.  Rowan  to  dtscredk 
the  man  if  his  evidence  was  untrue,  to  prove 
there  was  not  a  meeting  on  the  16tb  ot  De- 
cember, 1792,  of  volunteers  at  Pardon's?^ 


^ixth  day  that  this  subject  has  taken  up  the    That  no  roan  appeared  there  with  side 


tunc  of  the  (  ourt,  it  is  impossible  not  to  feel 
it  as  tre*'pdsvin^  much  upon  your  time.  The 
subject  has  been  magnified  into  consequence 
not  ntre*<«arily  belonging  to  it;    you  have 


or  did  wear  those  badges  of  sedition  ? 


It 


capable  of  disproof? — Not  one  of  the  150 
persons  have  been  brought  to  disprove  the 
evidence  of  Lyster,  that  there  was  such  s 


heard  thi^  case  with  dignified  patience  and  ,  meeting.    There  is  not  an  affidavit  to  prove 
with  dignified  attention,  with  an  exemplary  •  the  innocency  of  the  party  accused,  thai  he 
degree  of  temper,  not  disturbed  by  the  efforts    did  not  publish  the  paper  in  question, 
of  unbridled  cloauence.    It  is  impossible  to  {      My  lords,  is  this  a  case  in  which  your  lord- 
escape  ycuir  lordships  wisdom,  tliat  by  the  :  ships  can  say,  you  are  dissatisfied  with  the 


verdict?  ()r  that  case  in  which  the  Court  can 
say,  that  justice  has  not  been  done  ?  It  was 
said,  that  it  will  do  no  harm  to  send  this  case 
back  to  another  investigation;  but,  my  loids. 


late  act  of  parliament  there  was  a  latitude 
given  to  the  jury  upon  the  subject  of  libels, 
i'he  learned  gentleman  who  laboured  this 

argument,  went  into  an  investigation  of  the     ^ ,  ,  __^ , 

f^cts,  very  briefly.    He,  in  an  argument  of  ,  can  you  send  it  back,  without  deciding  upoa 
tiiree  hours  or  more,  a  few  days  ago,  scarcely  '    '  ••     ^    --  .-,...     .. 

took  up  Ion  minutes  in  the  inve2>tieation  of 
facts :  he  has  fastened  the  fact  of  publication 
**  round  the  neck  of  his  client;"  that  publica- 
tion was  a  calling  to  arms  to  introduce  a  re- 
^rra  in  the  representation  of  the  people,  and 
an  emancipation  of  the  Catholics.  He  said 
the  prefecnt  publication  was  the  "  honest  eflfu- 
sion  of  a  manly  mind.''— Instead  of  disclaim- 
ing the  publication,  the  learned  counsel  has 
mudc  "  a  wreath  of  it  to  decorate  the  brows 
of  his  client." 

This  motion  is  to  set  aside  the  verdict.  •  In 
3  \\\h.  45,  Swaine  v.  Hall,  lord  chief  justice 
Wilmot  said,  In  this  case,  there  was  a  con- 
trariety of  evidence  on  both  sides ;  and  al- 
though I  am  still  of  opinion  that  the  weight 
of  evidence  was  with  the  plaintiff,  yet  I  cTis- 
claim  any  power  to  control  this  verdict  of 
the  jury,  who  are  the  legal  constitutional 
judges  of  the  fact. 

My  lords,  I  forbear  to  follow  the  learned 
counsel  for  the  defendant  through  the  vast 
variety  of  matter  which  he  has  introduced 
upon  the  occasion  of  the  trial,  with  a  degree 
of  boldness  and  freedom,  that  was  very 
unusual  to  my  ear,  scarcely  admissible  in  any 
asvcmbly,  the  most  popular  known  to  the 
country.  Thenrc  was  another  circumstance;  I 


the  credit  of  witnesses,  which  it  is  the  pro- 
vince of  the  jury  to  decide  upon?  Give  me 
leave  to  observe,  upon  the  concurring  evi- 
dence of  Morton ;  he  does  not  go  to  the  col- 
lateral part  of  the  case,  he  goes  to  the  TCiy 
principal  part,  namely,  the  publication  of  the 
paper ;  he  was  able  to  repeat  part  of  the 
paper  (which  he  said  was  read)  by  memory, 
viz.  "  Citizen  soldiers,  to  arms/' 

This  verdict  is  sought  to  be  set  aside^  in 
order  to  give  the  defendant  an  opportunity  of 
being  able  to  find  more  witnesses  against  the 
credit  of  Lyster,  when  he  has  already  ransack- 
ed the  province  of  Connaught  for  evidence. 

If  you  do  set  aside  the  verdict,  upon  the 
ground  of  these  affidavits,  you  do  not  ove 
Lyster  an  opportunity  of  vindicating  his  dia- 
racter,  which  has  been  depreciated  on  the 
present  occasion. 

This  verdict  is  sought  to  be  set  aade  upon 
the  eround  of  the  challenge  to  the  juir.  I  am 
bold  to  say,  there  is  not  a  single  authority  in 
the  law  books  to  show  where  a  vcrdicl  has 
been  set  aside  for  matter  of  challenge*  If  the 
juror  was  competent  at  the  time,  you  will  not 

*  No  such  fact  appeared,  or  was  asaefted, 
on  the  direct  or  cross-esamination  of  any  of 
the  witoeases.    Orig,  Ed, 
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^et  the  verdict  aside  for  challenge  to  the  jury. 
There  are  authorities  ivhich  do  say,  that  a 
challenge  for  competency  is  not  a  ground  for 
granting  a  new  trial.  See  the  Compleat  Jury- 
man, S61.  There  the  law  with  respect  to 
challenges  to  jurors  is  fully  laid  down,  and 
several  cases  referred  to. 
.  As  to  the  objection,  that  the  sheriff  was 
partial ;  a  sheriff  is  the  returning  officer  in- 
trusted by  law ;  if  Mr.  liowan  had  suggested 
the  objection  at  the  time,  before  any  of  the 
jurors  was  sworn,  no  doubt  your  lordships 
would  have  postponed  the  trial,  or  issued  a 
venire  to  the  coroner ;  on  this  ground  there- 
fore this  motion  cannot  be  supported. 

This  is  the  first  time,  in  the  history  of  cri- 
minal proceedings,  where  an  eloquent  charac- 
ter has  with  unbridled  liberty  said,  that  there 
Tvere  conspiracies  formed  against  his  client, 
-who  stood  in  the  alternative  between  guilt  and 
inartyrdom ; — if,  said  he,  his  client  should  be 
found  guilty,  he  has  been  the  victim  of  a  per- 
secuting combination ;  it  was  one  question 
bow  far  this  combination  was  to  reach.  Give 
me  leave  to  consider  this  eulogium  to  be  of  a 
dangerous  and  seditious  tendency,  against  the 
Jurisdiction  of  this  country.  The  solemn  and 
eool  investigation  of  matters  criminal,  is  not 
driven  as  yet  to  appeals  to  the  people.  Much 
has  been  said  about  the  libert;^  oi  the  press ; 
the  best  mode  to  preserve  the  freedom  of  the 
press,  is  to  curb  its  licentiousness.  The  most 
popular  character  that  ever  existed  in  Eng- 
land, lord  Camden,  on  the  decision  of  a  case 
mentioned  in  the  State  Trials,  gave  his  opi- 
nion on  the  dangerous  consequences  of  libels ; 
he  said,  that  they  excited  discontent  against 
the  government,  and  tended  to  destroy  the 
liberty  of  the  press  by  its  licentiousness,  and 
said  that  the  worst  government  was  better 
than  no  government  at  all.* 

It  has  been  a  fortunate  event  for  this 
country,  that  this  matter  has  been  brought  to 
trial ;  if,  in  a)nseauence  of  the  summons  to 
arms  by  the  publication  of  tliis  paper,  the 
people  in  arms  had  by  force  overawed  the 
government ;  if  the  people  in  arms  had  pro- 
ceeded to  act,  the  gentleman  who  now  stands 
at  the  bar  for  publishing  a  libel  and  charged 
to  be  a  misdemeanor,  would  be  accused  of 
high  treason  against  the  state ;  if  there  had 
heen  one  act  of  force  committed,  by  the  cla- 
morous rabble,  who  shouted  yesterday  at  your 
bar,  in  consequence  of  this  summons  to  arms, 
it  would  fasten  the  crime  of  high  treason  upon 
this  gentleman.  It  has  been  a  most  fortunate 
circiBnstance,  that  a  proclamation  did  issue, 
it  quelled  this  paper  trumpet  of  sedition. 
The  gentleman  at  the  bar,  in  every  other 
department  of  life,  is  an  honourable,  a  good, 
and  a  virtuous  citizen,  the  friend  oi  his 
country ;  but  he  is  a  mistaken  zealot  in  point 
of  politics;  a  mad  philanthropist. 

The   new    scheme   of  searching  for   an 

•    *  See  the  Case  of  Seizure  of  papers,  Entick 
T.  Carrington,  ante  Vol.  XIX.  p.  1074. 


Utopia,  a  nation  perfect  in  every  respect,  has 
driven  millions  to  their  graves ;  is  that  the 
country  which  has,  in  the  language  of  the 
paper  in  question,  got  the  start  of  us  ? 

I  do  rejoice  that  this  trial  was  liad,  fo^  it 
has  saved  that  individual  character,  of  whom 
most  men  speak  good  things,  and  I  am  one  of 
those,  who  have  the  honour  of  knowing  him ; 
but  to  let  him  go  on  imcontrolied,  might  be 
dangerous  to  himself,  he  might  pull  down  the 
building  upon  himself — he  lives  to  look  at  the 
image  of  his  king  before  him.  He  has  had 
the  most  patient  trial  I  ever  knew  in  the 
annals  of  ttiis  country. 

Mr.  Frankland,  on  the  same  side. — Every 
observation,  every  case,  and  every  principle  of 
law,  has  been  so  very  fullv  stated  by  Mr. 
Attorney-general,  that*  I  feel  it  necessary  to 
compress  what  I  have  to  say,  into  the  nar- 
rowest compass ;  and  after  so  much  has  been 
said  by  the  learned  gentleman  who  spoke 
last,  I  shall  be  very  brief.  The  avowed  per- 
sonal regards  for  the  gentleman  at  the  bar, 
which  the  learned  counsel  have  for  him,  have 
called  forth  the  most  splendid  display  of 
talents  that  has  been  known ;  but  I  consider 
this  case  merely  as  a  case  between  the  king 
and  a  common  traverser ;  if  this  motive  had 
not  called  forth  the  exertion  of  the  eminent 
abilities  of  the  learned  counsel,  this  motion 
ought  to  have  been  decided  in  ten  minutes. 

Mr.  Uowan  now  applies  to  the  discretion  of 
this  Court  upon  many  aiBdavits.  in  none  of 
which  he  has  stated  one  substantive  case  to 
make  upon  a  new  trial.  He  has  made  two 
affidavits  himself,  in  neither  of  which  he  has 
stated,  that  he  is  not  guilty  of  the  crimq 
charged.  Upon  these  affidavits  have  you 
ground  to  say,  first,  that  this  verdict  is  con^ 
trary  to  justice  ?  That  the  verdict  was  founa 
upon  false  evidence  not  deserving  any  credit  ? 

I  will  admit  tliat  there  is  an  analogy  in 
principle,  between  criminal  and  civil  cases ; 
but  I  will  be  bold  to  say,  there  is  not  a  case  in 
the  books,  considering  the  circumstances  that 
arise  in  this  case,  where  an  application  has 
been  made  for  a  new  trial.  There  is  no  case 
where  a  new  trial  has  been  granted,  merely 
because  the  witness  produced  had  spoken 
falsely.  However,  supposing  it  was  a  grouna 
for  an  application,  then  look  to  the  circum- 
stances  attending  this  case.  You  cannot  for- 
get that  the  traverser  and  his  counsel  came 
prepared  to  impeach  the  character  of  Lyster. 
The  jury,  it  must  be  presumed,  has  weighea 
the  evidence ;  they  found  a  verdict.  Do  you 
now  send  back  this  case  to  a  new  trial,  be- 
cause the  person  who  has  sworn  that  Mr. 
Rowan  did  publish  the  paper  at  such  a  meet- 
ing in  Cope-street,  has  sworn  false  ? 

In  cases  of  this  kind,  your  lordships  will 
look  with  eagles  eyes.  The  Court  will  never 
set  aside  a  verdict  on  the  ground,  that  a  wit- 
ness produced  has  sworn  false.  This  Lyster 
should  be  indicted  for  perjury,  and  then  these 
two  men  may  bring  forward  the  circum- 
stances ;  but  It  would  be  absurd  to  set  asidQ 
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the  verdict  against  Mr.  Rowan  upon  tiie  affi- 
davits of  those  two  persons,  who  have  sworn 
that  Lyster  peijured  himself  on  some  other 
]>articular  transactions.  In  every  apphcation 
for  a  new  trial,  upon  the  allegation  that  evi- 
dence has  been  discovered  which  was  not 
known  antecedent  to  the  trial,  an  affidavit  of 
not  only  the  party  himself,  but  also  of  his 
attorney  is  required.  Now,  give  me  leave  to 
ask,  why  these  grounds  are  stated  upon  this 
affidavit  of  Mr.  Rowan  himself,  and  not  of 
Mr.  Dowiing,  his  attorney  upon  record  ?  If 
you  should  grant  a  new  trial,  when  this  neces- 
sary ingredient,  the  affidavit  of  his  attorney, 
has  not  been  complied  with,  would  not  every 
attorney  in  the  hall,  the  instant  he  was  era- 
ployed  to  defend  a  client  charging  him  with  a 
misdemeanor,  say  to  him,  do  you  listen  to 
DO  one  ;  do  not  inquire  about  your  defence ;  I 
shall  shut  the  mouth  of  every  man  to  you 
upon  the  subject,  and  go  to  trial,  and  give 
yourself  a  chance  of  a  verdict  of  acquittal;  if 
you  should  happen  to  be  acquitted,  it  is  well ; 
but  if  the  veraict  should  be  apiinst  you,  then 
apply  to  the  Court  to  set  aside  that  verdict, 
upon  the  ground  of  facts  which  I  now  tell  you 
Ot,  and  which  you. can  swear  has  come  to 
your  knowledge  since  the  trial.  Let  it  not  be 
understood  that  I  mean  to  apply  that  there 
Was  such  a  scheme  between  the  present  par- 
ties. No ;  but  I  am  adducing  a  case  to  the 
Court.  I  would  not  have  it  imagined  that  I 
impute  any  thing  in  the  case  I  have  supposed, 
to  the  present  defendant ;  he  is  a  man  of 
honour ;  but  courts  will  decide  upon  estab- 
lished general  rules,  applicable  to  the  case  of 
every  man. 

The  notice  in  this  case  is  very  generally 
ihaped :  is  he  to  be  eranted  a  new  trial  upon 
the  ground  stated  by  these  affidavits  ?  Nothing 
can  DC  more  clear  than  that  the  defendant  had 
a  knowledge  that  Lyster  was  to  be  produced 
against  him.  Lyster  was  examined,  and  wit- 
nesses were  examined  to  discredit  him.  Will 
it  be  contended  that  there  was  not  evidence 
for  the  jury  to  weigh  and  deliberate  upon  ? 
The  verdict  of  the  jury  shows  they  did  decide 
on  Lyster's  evidence.  To  say  therefore,  that 
this  is  a  verdict  against  evidence,  is  utterly 
untenable;  it  is  not  a  verdict  a^inst  evi- 
dence ;  it  comes  then  to  this,  is  it  a  verdict 
against  the  weight  of  evidence?  Will  your 
lordships  establish  such  a  rule  as  this  ?  Vou 
never  will  interpose  with  the  province  of  the 
jury :  the  Court  will  not  say  it  was  a  verdict 
a^inst  the  weight  of  evidence,  the  whole  ot 
the  evidence  did  go  to  the  jury,  and  upon  that 
evidence  the  jury  were  competent  to  decide. 

As  to  the  second  ground,  that  some  of  the 
jury  were  prejudicecT  against,  and  at  enmity 
with  the  traverser . — ^Upon  that  ground  I  was 
told,  that  Mr.  Curran  laid  down  the  position 
from  a  case  in  5th  Bacon  which  referred  to 
7th  Modern,  57.  where  a  challenge  for  favour 
is  a  good  cause  of  setting  aside  a  verdict. 
Supposing  the  case  to  be  in  point,  yet  in  the 
present  case  the  facts  8^(  fgrtb  UX  these  affi- 


:  davits  would  not  constitute  a  good  challenge 
to  the  poll,  or  to  the  array.  This  appears 
from  the  triors  oath  in  Co.  lit.  to  determine 
whether  you  are  bound  to  look  to  the  wofda 
of  this  affidavit.  Supposing,  but  not  admittiDg, 
that  the  juryman  did  use  the  words  meao 
tioned  six  months  before  the  trial,  before  he 
was  sworn,  it  was  not  a  good  cause  of  chaU 
lenge  to  the  poll : — suppose  that  six  months 
ago,  the  words  used  by  a  juryman  were  these^ 
^  Mr.  Ilowan  has  committed  murder/*  when 
the  juror  came  to  be  sworn  on  the  trial  four 
days  ago,  on  a  charge  for  a  misdemeanor,  the 
juror  misht  say,  my  mind  is  now  disabused,  I 
was  under  an  error  when  I  did  speak  the 
words  mentioned,  but  I  never  made  any  de- 
clarations upon  the  matter  in  issue.  The 
trior's  oath  is,  "  to  enquire  whether  the  juror 
stands  indifferent  as  to  the  matter  in  issue  be- 
tween the  parties.''  Give  roe  leave  to  saj, 
tliat  by  the  principles  of  law,  the  court  will 
never  send  a  cause  oack  to  be  tried  on  account 
of  the  words  spoken,  as  charged  in  this  afl^ 
davit,  unless  the  words  spoken  were  such  as 
in  law  would  be  a  good  legal  chaUenge  to 
fiivour. 

The  objection  made  to  the  sheriff,  as  return- . 
ing  officer,  is  for  partiality.  I  was  astonished 
when  the  traverser  and  the  counsel  came  for* 
ward  on  a  motion  to  set  aside  the  verdict,  be- 
cause the  defendant  knew  a  fact,  without 
stating  when  he  came  to  the  knowledge  of 
that  fact,  which  would  be  considered  as  a  good 
legal  challenge  to  the  array.  Is  it  because  a 
man  is  proprietor  of  a  newspaper,  has  a  place 
in  the  revenue,  and  holds  a  commission  in  the 
militia,  and  he  returns  the  jury— *is  that  a 
good  cause  of  challenge  to  the  array  >  But,  if 
It  has  any  weight,  when  did  Mr.  Rowan  come 
to  the  knowl^ge  of  those  facts?  Mr.  Rowan 
could  have  made  his  objections  before  the 
trial ;  he  had  a  knowledge  of  these  facts,  he 
knew  that  Sir.  Gifiard  was  proprietor  of  a 
newspaper  called  a  government  newspaper, 
had  a  place  in  the  revenue,  and  held  a  com- 
mission in  the  militia.  He  could  then,  by 
an  affidavit,  have  applied  to  the  Court,  stating 
that  he  could  not  have  a  fair  trial.  Your 
lordships  would  no  doubt  have  postponed  the 
trial. 

I  do  not  Und  in  the  notice,  any  mcntioa 
made  relative  to  any  misdirection  in  the 
judge.  The  Court  was  unanimous,  the  whole 
matter  was  left  to,  the  jury,  who  were  toM 
that  they  were  to  judge  of  the  credit  they 
would  give  to  the  witnesses.  Mr.  Kowan's 
being  at  the  meeting  was  a  fact  admitted ; 
for  on  the  cross-exammatfon  of  Lyster  it  was 
pressed  by  the  counsel,  that  the  meeting^  con« 
sisted  of  the  old  volunteers,  that  their  unifbnn 
was  scarlet  with  different  coloured  facings. 
The  fact  of  Mr.  Rowan  being  at  that  meeting 
was  proved  by  Morton,  and  he  said  he  heara 
part  of  the  paper  read,  as  •'  Citizen  soldiers, 
to  arms  !"  There  were  near  200  persons  at 
that  meeting ;  that  was  the  fact  capable  of 
disproof;  if  so,  there  has  not  beca  ssiD^e 
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person  produced  to  disproire  it ;  that  is  es  a 
volume  of  evidence  of  the  truth. 

I  must  say  I  rejoice  at  hearing  this  volun- 
tary euloginm  on  his  private  character.  That 
has  nothing  to  do  wiUi  applying  to  your  dis- 
cretion to  set  aside  the  verdict,  which  twelve 
men  on  their  oaths  have  found.  This  motion 
ought  not  to  have  taken  up  ten  minutes  of 
your  lordships'  time.  I  thmk  there  is  no 
ground  to  set  aside  the  verdict. 

Mr.  Prime  Serjeant ^  on  the  same  side. — My 
lords,  unless  vour  lordships  please,  I  have  no 
desire  to  speak  on  this  motion. 

Court, — As  you  please; — ^use  your  own  dis- 
cretion. 

Mr.  Pr'me  Serjeant-^VLj  lords,  I  am  coun- 
sel on  the  part  of  the  Crown.  This  case  is 
totally  different  from  any  case  in  the  books, 
It  is  unnecessary  to  go  into  the  detail  of  the 
evidence  on  which  your  lordships  have,  in 
iact,  given  your  opinion.  This  is  a  motion 
made  to  set  aside  the  verdict,  where  no  evi> 
dence  on  the  part  of  the  defendant  was  ad- 
duced, but  merely  to  discredit  the  witness  pro- 
duced on  the  part  of  the  prosecution.  Tney 
ask  you  to  step  out  of  vour  proper  sphere,  to 
judge  of  the  credit  of  the  witnesses,  which  is 
the  province  of  the  jury  only  to  do.  Where 
evidence  has  been  adduced  on  both  sides,  the 
fiourt  may  give  their  opinion  to  the  jury, 
where  the  weight  of  evidence  lies,  but  the 
yxry  are  to  determine  as  to  the  evidence  and 
the  credit  they  will  give  to  it.  I  should  ap- 
prehend there  would  be  a  clamour  against  the 
Court,  if  your  lordships  were  to  step  off  the 
bench  into  the  jury  box ;  because  the  Court 
has  nothing  to  say  to  the  credit  of  the  wit* 
nesses.  Were  you  to  set  aside  this  verdict,  it 
would  be  taking  away  the  opinion  which 
twelve  men  on  their  oaths  have  formed,  and 
which  opinion  the  jury  were  bound  by  the  law 
of  the  land  to  entertain.    Therefore,  on  the 

f  round  of"  the  verdict  being  contrary  to  evi- 
ence,  or  to  the  weight  of  evidence,  in  a  case 
•where  there  was  no  evidence  on  one  side, 
there  is  not  a  man  of  common  understanding 
that  cannot  say  there  is  no  ground  for  this 
motion. 

It  is  said,  that  a  juror  was  prejudiced  against 
the  traverser.  If  there  was  any  contrariety 
of  evidence,  if  there  was  any  point  on  which 
that  prejudice  was  to  operate,  if  there  was  any 
scruple  of  evidence  on  one  side,  and  prejudice 
was  to  give  way  to  that  scruple,  there  might 
be  some  weight  in  the  objection,  but  here 
there  was  nothing  to  exercise  his  prejudice 
tipon ;  there  is  therefore  nothing  in  this  ob- 
jc^ion  as  a  ground  to  set  the  verdict  aside. 
If  five  hundred  witnesses  had  come  forward  to 
eay,  that  Lyster  is  not  to  be  believed  upon  his 
oath,  it  is  not  for  the  court  to  determine,  but 
solely  i'or  the  consideration  of  the  jurors. 
The  jury  must  determine  whether  Lyster  was 
deserving  of  credit,  or  not;  even  if  this  objec- 
tion bad  more  weight  than  it  -has,  the  door  is 
^ut  upon  it,  as  against  the  traverser.  The 
whole  of  the  case  went  to  the  jury,  and  by 


their  verdict  it  appears,  that  they  did  give 
credit  to  what  was  said  by  Lyster. — 2  Atkina 
8 Id,*  an  issue  was  directed  to  try  the  vail* 
dity  of  a  deed,  a  witness  swore  to  the  execiH 
tiun  of  the  bond  at  a  certain  time  and  place. 
Before  the  trial,  the  defendant  in  the  action 
gave  notice,  he  would  impeach  the  credit  of 
the  witness,  because  he  was  abroad  at  the  time 
of  the  alleged  attestation  to  the  deed.  The 
case  went  to  trial ;  there  was  a  verdict  on  the 
evidence  intended  to  be  impeached.  The 
party  applied  for  a  new  tnal,on  affidavit,  that 
the  person  was  at  a  different  place  when  the 
deed  was  alleged  to  have  been  executed.  The 
Courtf  said  they  would  not  entertain  the  mo* 
tion ;  he  ought  to  have  come  prepared  at  the 
trial ;  we  will  not  now  give  you  an  opportu- 
nity  of  bringing  on  your  witnesses  at  a  new 
trial. 

With  respect  to  the  incredibility  of  Lyster, 
three  witnesses  were  examined,  and  now  your 
lordships  are  called  upon  to  have  an  examimu 
tion  of  Clarke,  who  appears  to  have  been  the 
hair-dresaer  of  Lyster,  and  to  let  in  the  evi- 
dence of  Mr.  Coultry  that  Lyster  does  not  de^ 
serve  credit,  after  the  examination  of  three 
witnesses  to  that  point  at  the  trial.  Is  the 
hesitation  of  Mr.  Blake  to  impeach  the  oha« 
racter  of  Mr.  Lyster  ?  Or  the  positive  asser- 
tion of  any  man?  With  respect  to  the  pubUe 
principles  and  character  of  witnesses,  are 
they  to  be  again  inquired  into,  after  they  had 
gone  through  the  fiery  ordeal  of  a  cross-exa-* 
mination?  The  Court  would  not  permit  it^ 
af\er  the  witness  had  gone  from  the  table. 
As  to  the  general  character  of  Lyster,  it  ceiiid 
not  be  gone  into :  evidence  did  not  go  to  the 
point  that  he  did  deserve  credit  or  not.  An 
objection  is  made  on  account  of  the  dedana- 
tion  of  the  juror;  it  was  not  a  declaration  of 
any  opinion  afi  to  the  matter  in  issue  between 
the  parties;  such  declarations  therefore,  could 
not  be  the  ground  of  a  challenge  to  the  juror. 
2  Hawkins  589. 

If  there  be  objections  to  a  juror  for  partia- 
lity, It  would  be  a  ground  of  challenge,  if  ac- 
companied with  some  particular  instances  of 
malice.  The  law  makes  ill  will  in  a  juror 
necessary  to  support  the  cause  of  challenge. 

The  charge  against  the  sheriff  is  that  he  did 
impanel  persons  prejudiced,  and  at  enmity 
against  the  defendant;  but  no  particular  pre- 
judice is  mentioned  in  the  amdavit:  Mr. 
Rowan  does  state  he  heard,  ahd  believes,  that 
Mr.  Giffard  is  conductor  of  a  newspaper, 
called  a  government  newspaper,  &c.  It  is  not 
said  that  Giffard*s  labours  were  successful,  so 
as  to  have  a  single  person  on  the  jury  who 
was  unfairly  prejudiced  against  defendant. 
Mr.  Rowan  has  not  sworn  that  the  panel 
was  absolutely  composed  of  persons  prejudiced 
against  him,  and  such  were  chosen  by  the 
contrivance  of  Mr.  Gifferd  :  this  was  in  the 
nature  of  a  challenge  to  the  array  made  par- 


—•■•«■ 


•  Richards  t;.  Symes. 

t  Lord  Chancellor  Uaidwicke. 
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toJAy,  through  the  misooiMloct  of  the  ictoniiDg 


As  to  the  inoompeteiicvy  it  is  bo  ground  to 
set  aside  the  ▼erdict ;  jujge  Grose  sajs, "  as 
to  the  questioo  of  competency  of  witnesses 
aAer  trial,  on  a  motion  for  a  new  trial,  we  aie 
hound  to  rgect  such  testimoD  j  now ;"  though 
a  decision  of  competency  pecaliariy  bek»gs 
to  the  Court,*  1  DumfonI  and  East's  Reports, 

locke  says,  that  where  a  transaction  is 
done  in  open  dajr,  where  there  is  a  possibility 
of  contraoictii^  it,  not  contradicting  it  is  an 
admission  of  tt^  ^ct.  The  obsenrations  men- 
tioned will  have  a  conclusire  effect  upon  the 
mind  of  every  man  that  hears  me. 

Adjourned  to  Friday,  February  the  7th, 
17M. 


Friday^  Tehruary  7,  1794. 

This  day  the  Court  proceeded  to  deUver 
opinions  ieriatim. 

The  Earl  of  CUmmelly  lord  chief  justice. — 
This  is  a  motion  made  on  behalf  of  the  tra- 
verser, Archibald  Hamilton  Rowan,  founded 
on  a  notice  dated  the  third  of  February  instant : 
and  it  is  to  set  aside  the  verdict  had  against 
him  in  this  cause ;  first,  as  being  contrair  to 
the  iustice  of  the  case,  as  founded  upon  false 
evidence,  and  upon  testimony  not  deserving 
of  any  credit.     The  second  ground  is,  that ; 
some  of  ihe  jury,  who  found  the  verdict,  were  [ 
prejudiced  and  at  enmity  with  the  traverser,  | 
and  had  declared  that  opinion  before  they  ' 
were  sworn  upon  the  jury.    The  tliird  ground 
is,  because  the  sheriff  who  arrayed  the  panel 
was  prejudiced  aeainst  the  defendant,  and  did 
array  the  panel  so  as  to  have  him  tried  by 
an  unfair  jury. 

The  motion  is  stated  to  be  founded  upon 
six  affidavits  (of  which  I  have  copies,  as  have 
my  brothers),  stated  to  have  been  filed  in  this 
cause  on  the  third  of  February,  stating  the 
nature  of  the  case,  and  the  reasons  to  be  of- 
fered. The  motion  was  called  on  that  day, 
and  ordered  to  stand  for  the  next  day,  when 
another  ground  of  objection  was  made  in  the 
argument  of  the  motion,  or  suggested  by 
counsel,  founded  upon  an  observation  stated 
from  his  memory,  and  unsupported  bv  any 
oath;  which  he  argued  from,  as  if  used  by  me 
in  my  charge  to  the  jury ;  which  I  shall  take 
notice  of  in  its  proper  place.  The  affidavits 
to  the  first  point  in  the  notice,  for  I  have  en- 
deavoured to  class  them  so  as  to  make  them 
intelligible  to  every  person ;  the  affidavits,  I 
•ay,  to  the  credit  of  Lester,  are  three : 

1st.  Clarke,  the  peruke-maker,  who  is  of 
opinion  that  Lystcr  is  not  to  be  credited,  as 
he  believes,  because  in  a  suit  in  the  court  of 
conscience  he,  Lyster,  perjured  himself,  by 

♦  The  words  of  Mr.  Justice  Grose  are  **  As 
to  the  competency  of  the  witnesses,  it  is  not 
contended  that  in  point  of  law  we  are  bound 
to  reject  their  testimony  now/'  1  T.  R.  720, 
Turner  v,  Pe^rte. 


deojing  aoy  acqiBintanoe  with  him.  The 
next  is  Coiutry,  a  gentleman,  who  is  of  the 
same  opimon,  l>ecaye,  be  says,  Lyster  per- 
jured hmiself  respecting  a  horse,  and  made  s 
£dse  affidavit  in  the  name  of  his  brother; 
whom  be  personated.  Mr.  Rowan,  in  one  of 
his  affidavits,  for  he  has  made  two^  aJso  swears 
to  the  same  pmnts ;  that  he  believes,  if  these 
two  persons  had  attended  at  the  trial  and 
Ijeen  examined,  this  witness  Lyster,  would 
have  been  totally  discredited.  That  he 
swears  is  his  belief,  and  1  dare  say,  chat  im- 
pression is  made  upon  hb  mind.  And  he 
adds  farther,  that  from  what  he  and  his 
friends  are  daily  hearing,  he  has  no  doubt  oC 
proving  fuller,  that  Lyster  is  deserving  of  n» 
credit  on  his  oath.  These  are  to  the  first 
point. 

Touching  the  second  point  in  the  notice, 
that  is,  the  partiality  or  {prejudice  of  the  jury, 
or  some  of  tnem,  William  Atkinson,  a  watch- 
maker, has  made  an  affidavit,  stating  that  in 
August  last,  on  an  occasion  of  some  illumina- 
tion, he  had  a  conversation  nitb  Mr.  Ferrin, 
one  of  the  jurors,  respecting  the  volunteers ; 
and  that,  with  respect  to  the  body  in  general, 
he  spoke  with  acrimonious  language;  Imt 
particularly  with  respect  to  Hamilton  Rowan; 
that  he  and  Napper  Tandy  deserved  to  ba 
hanged,  or  the  country  would  never  prosper, 
or  to  that  effect ;  and  Mr.  Porter  swears  that, 
since  the  commencement  of  this  prosecution, 
and  before  the  trial,  Mr.  Perrin  made  use  of 
some  other  expressions  of  the  same  sort ;  and 
Mr.  Rowan  swears,  that  he  believes  that  some 
of  the  jurors  did,  previous  to  his  trial,  use 
expressions  tending  to  asperse  him,  therefore 
they  were  heated  a^nst  him,  and  had  im- 
pressions in  their  mmds  unfavourable  to  him. 

With  respect  to  the  third  point  in  the  no- 
tice, Mr.  Rowan  swears  he  heard  and  believes 
that  sheriff  Giffard,  by  whom,  or  by  whose 
under-sheriff,  the  panel  has  been  arrayed,  is 
the  conductor  of  a  paper  generally  understood 
to  be  a  government  paper ;  that  he  has  a  lu- 
crative office  in  the  revenue,  and  is  an  officer 
in  the  Dublin  militia;  and  that  he  is  strongly 
prejudiced  against  him,  and  did  labour  to  have 
such  a  panel  arrayed,  of  such  men  as  he 
knew  were  unfairly  prejudiced  against  him. 

These  are  the  affidavits  touching  the  three 
grounds  stated  in  the  traverser's  notice.  And 
as  to  the  general  merits,  Mr.  Rowan  farther 
states,  that  he  was  present  during  the  trial, 
and  that  he  heard  the  evidence  given  by  Lys- 
ter and  Morton,  charging  him  with  havmg 
read,  distributed,  and  published  the  paper  in 
Pardon's  school,  and  he  swears  that  said  tes- 
timony is  utterly  false.  This  he  positively 
swears  to ;  but  he  does  not,  however,  deny 
any  of  the  particular  facts  alleged  in  the  inform 
roation  against  him ;  as  to  that  he  is  silent,  and 
he  undertakes  to  contradict  no  fact  sworn  in 
the  evidence  a^inst  him,  but  that  which  I 
have  mentioDcd. 

Thus  stand  the  affidavits  upon  which  this 
motion  is  grounded.    It  may  not  be  amiss  to 
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give  a  short  history  of  this  case,  so  far  as  we 


nave  judicial  knowledge  of  it,  in  order  to  throw    law,  a  ground  of  challenge,  that  a  man  con- 
I'l.  .L  . .  .  ,-     ^  ducts',  what  is  considered,  a  government  news- 

paper ?  what  is  a  government  newspaper  ia 
Iceal  estimation  ?     A  chimera  of  the  brain. 


light  upon  the  situation  in  which  Mr.  Rowan 
•stood  when  his  trial  came  on.  He  was  ar- 
rested in  consequence  of  the  publication)  in 
question,  above  a  year  ago,  and  gave  bail  to 
that  arrest,  before  Hilary  1793,  viz.  on  the 
20lh  of  December,  1792  (I  believe  1  am  not 
mistaken  but  it  is  not  very  material), 
and  the  first  information  ex  officio,  for  that 
i^  not  the  one  on  which  he  has  been 
tried,  was  filed  Hilary  1793 ;  and  now  I 
speak  of  what  passed  in  this  court.  On  the 
sixth  of  May  last,  near  nine  months  before 
his  trial,  in  Easter  term,  which  ended  the 
thirteenth  of  May,  Mr.  Emmet  moved  to  va- 
cate his  recognizance :  Mr.  Attorney  General 
consented.  Mr.  Rowan  and  his  bailappeared 
in  court,  and  it  was  vacated,  as  he  was  ready 
to  be  tried  upon  that  information  :  next  was  a 
motion  on  his  behalf,  by  the  recorder  of  the 
city  of  Dublin,  to  appoint  a  day  for  his  trial 
in  the  term  following;  that  motion  was  made 
in  Trinity  term,  but  the  attorney-general  ap- 
plied to  the  Court,  stating,  that  he  had  disco- 
vered an  error  in  the  information,  and  entered 
9.  noli  prosequi ;  accordingly  no  trial  was  ap- 
poiuted.  A  new  information  was  filed,  and 
in  Michaelmas  term,  several  weeks  after  the 
city  sli€riffs  were  chosen,  a  trial  at  bar  was 
moved  for,  and  a  day  appointed  in  this  present 
term  (the  twenty-nmth  of  January).  On  the 
eleventh  of  November  last,  the  attorney  ge - 


thing  certain  nor  ascertained  in  it;   is  it  in 


le^ 

Is  it  meant  to  be  insinuated  thatgovemment, 
or  the  crown,  to  use  a  more  proper  expression. 
Was  at  war  witli  Mr.  Rowan,  or  that  any  thing 
done  on  the  part  of  government  was  to 
be  injurious  to  him?  I  hope  not;  nor 
that  any  thing  he  did  is  to  be  injurious  to 
government ;  1  trust  not.  I  put  it  the  other 
way :  suppose  it  had  been  objected,  on  the 
otlier  side,  that  a  juror  had  published  a  paper 
called  Mr.  RoVan's  paper,  or  the  Freeman's 
Journal,  or  any  paper  ot  that  kind ;  would  it 
be  an  objection  that  could  have  any  weight  ? 
Undoubtedly  not;  no  denomination  of  sub- 
jects, under  that  general  name,  can  furnish  an 
objection  even  to  the  prosecution. 

Then  again  it  is  stated  that  he  held  an  of- 
fice under  government,  and  was  in  the  militia. 
If  this  were  to  be  a  disqualification,  then 
mark  the  consequence :  every  sheriff  in  the 
thirty-two  counties  of  Ireland  at  large,  would 
be  disqualified  to  return  a  panel;  which 
amounts  to  this  absurdity,  that  the  very  grant 
which  qualifies,  by  law,  every  sheriff  to  make 
returns,  does  iwo/arto  disqualify  him,  because 
the  office  of  sheriff  is  under  the  crown  :  and 
if  holding  an  office  under  the  crown  disqualify 
a  man,  it  involves  this  nalpable  absurdity, 
that  the  very  grant,  which  makes  him,  dis- 


ncral  moved  to  amend  the  information,  by  ;  qualifies  him  from  acting.  But  it  is  still 
striking  out  one  of  the  innuendos.  The  recor-  ;  weaker  with  respect  to  the  sheriff  of  Dublin, 
der  appeared  on  behalf  of  Mr.  Rowan,  and  said  '  for  that  sheriff  is  not  appointed  immediately 
he  was  instructed  not  to  oppose  it.  On  the  |  by  the  crown,  but  by  election;  however  I  have 
twenty-ninth  of  January  the  trial  was  called  exposed  this  objection  upon  the  other  ground 
on,  and  no  challenge  having  been  taken  either  I  I  put  it,  that  it  would  be  absunl  that  the  very 
to  the  array  or  to  the  polls,  either  principal,  or  !  office  should  be  a  direct  disqualification  from 
to  the  favour,  the  jury  were  sworn,  ana  tried  the  fulfilling  of  the  most  important  duty  of  it, 
the  cause.  1  here  were  questions  put  to  some  j  But  then  Mr.  Rowan  believes  him  to  be 
pf  the  jury  touching  their  opinions,  whether  i  prejudiced  against  him,  and  that  he  laboured 
they  had  declared  them  or  not,  upon  the  I  to  return  a  prejudiced  panel.  Would  his  he- 
matter  in  issue:  one  of  them  havmg  said,  i  lief  be  evidence  of  favour?  Surely  not ;  but 
after  he  was  sworn,  that  he  had  given  some  |  the  law,  not  grounded  on  weak  suspicions. 


opmion,  he  was  withdrawn  by  consent :  nor 
^as  it  objected  to  by  the  crown  lawyers  ;•  and 
these  Questions,  which  are  said  in  the  books 
to  tend  to  reproach,  were  asked,  and  not  ob- 
jected to. 

I  must  here  invert  the  order  of  the  points, 
to  make  it  more  clear,  by  following  the  order 
of  time .?  the  first  objection  then,  is  that  stated 
by  Mr.  Rowan's  affidavit  to  the  sheriffs  pa- 
nel. He  swears  that  Giffard,  by  whom,  or  by 
whose  sub-sheriff,  the  panel  was  arrayed,  is 
'conductor  of  a  newspaper,  generally  consi- 
dered a  government  paper;  that  he  has  a  lu- 
crative office  in  the  revenue,  and  is  in  the  mi- 
litia; and  he  believes  he  laboured  to  have 
such  a  panel  arrayed,  as  were  prejudiced 
against  him.  This  I  shall  first  consider  in 
point  of  law  and  then  of  hardship,  as  ad- 
dressed to  the  discretion  of  the  Court :  first 
then,  would  it  have  been  a  cause  of  challenge 


disregards  such  conjectures,  and  reiects  the 
surmises  of  interested  parties.  Our  law,  also, 
appoints  a  proper  time,  when  even  legal  ob- 
jections can  only  be  received.  The  time  for 
challenging  the  array,  is  before  any  of  the  jury 
are  sworn,  and  for  challenging  the  polls,  when 
they  come  to  the  book ;  out  if  the  parly  ac- 
cused takes  his  chance  with  the  jury,  he  af^ 
terwards  comes  too  late  to  object  to  them ;  so 
is  the  language  of  the  law,  and  the  manifest 
principle  of  justice.  But  to  take  it  upon  the 
point  of  hardship,  which  has  been  insisted 
upon,  there  appears  to  be  none ;  he  had  three 
months  notice,  and  near  two  terms  had 
elapsed,  during  which  time  he  never  expressed 
any  discontent  against  the  sheriff,  nor  sug- 
gested to  the  Court,  by  affidavit  or  otherwise, 
that  the  sheriff  was  partial,  or  adverse  to  him. 
He  and  his  attorney  must  both  have  known 
that  this  man  was  sheriff,  and  yet  they  never 
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upon  a  demurrer  ?    Clearly  not ;  there  is  no-  I  applied  to  have  the  trial  postponed,  or  the  pro- 
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cen  Arecttd  U>  anj  oU»^  of^^ocr ;  and  even 
lo  his  zf^A3k\\tf  ixiade  ^inrc;  U.e  tmJ,  w^ikh  is 
unsupported  bv  anj  otlier*  li^  d>.s  not  stale 
thai  U.U  cau«e  ofajn.yW.ni  came  to  his  knew, 
ied^  suLvcqiKnt  to  tiic  tfial ;  iiA^A  lite  lea^ 
MD  of  hi^  t>'uef  speaks  the  coDtian,  najueljr, 
his  betb^  the  cobductor  of,  «h<^t  is  called^  a 
{OveninAex4  paper,  aa  oflxer  io  the  miUtiay 
and  iQ  tiife  rcveoue;  which  iaciSy  it  i&  pre- 
Mimabk',  hfr  ccAjld  not  ^lave  Leen  a  stnixigcr 
to  at  the  t<rne  of  the  trial. 

Next  conte%  thaiobjcction  U»  the  juror  Perrio, 
in  answer  to  which,  what  I  have  ^Irtskdy  ^aid, 
respecting;  rime,  that  the  chaJlcnge  Ihoidd 
have  been  made  before  the  jiuor  was  sworn, 
and  if  a  cliallenge  had  been  made,  there  is  not 
enough  in  the  afiidavity  even  supposing  the 
hcis  true,  to  support  it  It  is  not  sworn 
that  be  made  any  declaration  respecting  the 
matter  in  issue,  nor  in  malice,  to  the  atfea- 
dant.  3  Hawk,  P.  C.  589,  cliap.  43,  sec.  28, 
cited  by  Mr.  Prime  Seijeant  The  trior's 
oath  illustrates  and  is  applicabk,  it  is  to  try, 
whether  the  jurors  are  indifferent  upon  the 
matter  in  issue.  But  I  still  resort  to  what  I 
said  before,  the  objection  now  comes  too  late. 

A  third  objection  eoes  to  vitiate  the  ver- 
dict as  unjust,  founded  upon  ^se,  on  incredi- 
ble testimony.    This  is  a  question  of  great ,' 
extent,  and  of  great  consequence  to  the  ad-  | 
minbtratbn  ofcriminal  law  -.   the  object  de-  | 
sired  is,  to  be  let  in,  it  is  said,  to  impeach  i 
farther  by  new  witnesses,  the  credit  of  per-  { 
aoQS  already  attempted  to  be  discredited  on  i 
the  trial.    If  that  were  yielded  to,  no  verdicts  • 
for  misdemeanors  against  the  traverser  could 
stand,  as  long  as  a  man  could  be  found  to  ; 
swear  that  the  witness  did  not  deserve  credit. 
It  would  be  a  direct  and  general  invitation  to 
Ojiuch  peijury  as  could  not  be  punished  by  an 
indictment,  and  would  tend  to  withhold  a 
part  of  that  evidence  by  which  the  witness  on 
the  first  trial  might  be  impeached,  and  hold 
out  an  invitation  to  persons  to  offer  them- 
selves after  the  trial,  to  discredit  the  wit- 
nesses with  safety,  perhaps  profit  to  them- 
selves.     It  would  wound  tne  constitution 
deeply,  by  transferrins  the  jurisdiction  of  the 
jury  to  the  Court,  annwould  totailv  overturn 
the  trial  by  jury.    It  is  admitted  bv  the  de- 
fendant's  counsel,  that  no  case  nas  been 
found  to  authorize  it,  and  the  case  cited  7 
Mod.  57y  has  been  searched  for,  and  cannot 
be  found.  *    I  have  found  a  case  in  p.  54, 
which,  so  far  as  it  soes,  is  against  him ;  it 
would  be  strange  ana  unjust  it  it  could ;  but 
there  are  otlier  cases,  which  go  much  more 

•  See  the  note  in  p.  1135  of  this  Volume. 
But  the  reader  on  reference  to  Mr.  Currau's 
argument,  will  observe  that  7  Mod.  57,  was 
eited  by  Mr.  Curran  to  show  that  **  where 
there  was  good  ground  of  challenge  to  a  juror 
not  known  at  the  trial,  it  was  sufScient  cause 
for  setting  aside  the  verdict,''  which  does  not 
soem  to  be  the  question  here  cojitemplated 
hy  the  leaned  judge. 


strong  against  hiai,  wboe  it  has  Vttn  at- 
tempted  to  set  aside  the  venSa  vbexe  tic 
Witness  has  been  incMnpetesl,  U  which  the 
Court,  and  not  tije  jury,  are  It  law  ibc  judges, 
Iiyon  and  fiailard  cited  7  Mod.  54,  refentd 
to  5  Bacon,  was  the  ca?e  of  a  iKifismt,  and 
tliC  Court  refiised  to  set  it  aside,  ahbnodli  the 
deed,  upon  which  the  defendamt  relief  vas 
sworn  to  be  a  for;ger7 ;  and  Tomer  and  Pearte 
1  Term  Rep.  7 17  is  much  slimiga  than  this, 
a^^ainstwfaat  is  applied  for.    An  appFicstMA 
was  made  for  a  new  trial  upon  affidarit,  thai 
Ave  of  the  witnesses  prodxiced  bv  the  partr, 
who   obtained  a  verdict,  were  mcompdent, 
and  ought  not  to  be  examined  at  all;  there 
is  an  affidavit  in  answer,  that  the  parly  who 
called  these  witnesses  did  not  know  thatthrre 
was  any  objection  to  them.    A&hhurst  J.  said 
they  came  too  late  afler  triaL    Now  tbexe 
theu-  evidence  was  to  be  oonsideicd  as  a  buI- 
lity,  that  they  never  should  have  been  eo- 
mmed  at  all ;  not  what  credit  they  deserred, 
whether  more  or  less,  which  the  juiy  are 
judges  of^  not  the  Court    And  in  that  case, 
where  the  matter  was  of  law  within  the  power 
of  the  judges,  whether  competent  or  oo^ 
though  It  was  sworn  that  Ave  of  them  were 
interested,  and  incompetent  of  course,  yet  the 
Court  would  not  hear  the  objection  beouse  it 
came  too  late ;  and  Mr.  Justice  BuUer,  a  toj 
great  lawyer,  says  **  there  has  been  no  in- 
stance of  this  Court's  granting  a  new  trial,  on 
an  allegation,  that  some  of  the  witnesses  en- 
mined  were  interested,  and  I  should  be  veiy 
sorry  to  make  the  first  precedent."    "  That 
never  yet  has  been  a  case  in  which  the  paitj 
has  been  permitted  afier  trial  to  avail  mm- 
self  of  any  objection  which  was  not  made  at 
the  time  of  the  examination.**  ^    Mr.  Justice 
Grose,  in  the  same  case,  says,  ^  In  the  fint 
place  it  does  not  clearlv  appear,  that  the 
plaintiffs  did  not  know  of  the  objection  at  the 
time  of  the  trial.    It  is  sworn  very  loosely; 
and  if  they  knew  of  it,  at  that  time,  tint 
would  be  a  decisive  reason  for  refusinz  to  al- 
low it  now."  +    And  now  I  shall  apjil^'  this 
opmion,  in  tnb  case,  to   the  last  ol^ection 
inade  by  counsel,  as  well  as  to  what  I  have 
alreaidy  said ;  but  there  it  was  said  by  Mr. 
Justice  Grose,  that  the  objection  to  the  wil^ 
ness  might  be  an  ingredient  if  the  party  ap> 
plying  had  merits.    In  8  Term  Rep.  115  m 
the  case  of  Vernon  and  others,  the  assignees 
of  Tyler  v.  Hankey,  the  Court  would  nolgiaot 
a  new  trial,  to  let  the  party  into  a  defence^ « 
which  he  was  apprizea  at  the  first  trial. 
I  have  cited  these  cases  to  show,  that  even 

♦  See  the  note  in  p.  1148  of  this  case. 

t  "  However,"  added  Mr.  Justice  Gro^ 
'•  although  no  new  trial  ^as  ever  been  granted 
on  such  an  objection,  I  do  not  know  wi*^ 
if  a  proper  affidavit  were  made,  it  migw 
have  some  influence  on  ray  mind,  where  wt 
parly  applying  has  mierils;  but  here  the 
weight  ot  evidence  is  id  favour  of  tbs  ^^ 
diet," 
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in  case  of  mcompetency,  where  the  witness 
ought  not  to  be  permitted  to  stand  upon  the 
tabic,  or  open  his  lips, — there  af^er  trial,  the 
Court  would  not  set  aside  a  verdict  upon  tbat 
ground.  But  see  what  Mr.  Rowan's  affidavit 
IS,  even  if  it  could  be  listened  to  as  to  his  own 
innocence ;  he  says,  he  heard  the  evidence  of 
Lyster  and  Morton,  charging  him  with  hav- 
ing read,  distributed,  and  published  the  paper 
in  the  information,  in  Cope-street,  at  Pardon's 
fencing  school,  and  positively  swears,  that 
their  testimony  was  utterly  false.  Now  first 
I  say,  that  no  trial  or  verdict  was  ever  set 
aside,  in  a  chsc  like  thi?,  upon  such  an  affida- 
vit It  is  at  best  the  oath  of  the  parly  to  his 
own  innocence ;  hut  it  is  not  so  much ;  here 
he  does  not  deny  the  facts,  not  one  of  them ; 
and  let  me  take  the  words  "  utterly  false"  in 
every  sense  they  convey  ;  if  he  means  false 
in  evf  ry  thing,  then  he  has  surely  made  an 
affidavit  stating  that  he  has  heard  the  evi- 
dence of  Lyster  and  Morton,  charging  him 
with  having  read,  distributed,  and  published 
the  paper,  that,  he  says,  is  utterly  false.  To 
oae  the  expression  of  one  of  the  judges  in  that 
case  1  cited,  it  is  a  gfeat  deal  too  loose ;  the 
party  swearing  for  himself  does  not  even  con- 
tradict Lyster :  he  does  not  contradict  any  one 
of  these  facts  specifically.  I  will  ask,  could 
be  be  found  guilty  of  perjury^  upon  such  loose 
•wearing,  supposing;  it  to  be  false  ?  I  should 
think  not  But  \x  is  material  to  another 
part,  that  this  is  the  only  part  of  their  testi- 
mony which  he  has  contradicted,  and  he 
might,  when  he  undertook  to  contradict  any 
of  the  facts,  have  contradicted  the  whole,  or 
any  other  part,  as  far  as  the  truth  would  jus- 
tify him,  at  least  upon  hearsay  or  behef ;  he 
has  not  done  that. 

But  it  IS  urged  from  the  bar,  upon  a  point 
sot  Stated  in  the  notice,  but  from  the  recol- 
lection of  one  of  the  counsel,  unto  which  no 
affidavit  refers,  that  I  assumed  to  the  jury  the 
fact  of  a  meeting,  at  Cope-street,  of  150  men, 
at  which  Mr.  Rowan  was  present,  which  he 
has  Hot  contradicted :  upon  that  I  have  built 
a  strong  inference  of  ^uilt,  upon  the  presump- 
tion arising  from  their  silence.    Here  I  will 
state,  as  accurately  as  I  can,  what  I  did  say ; 
what  I  did  not  say,  which  has  been  imputed 
to  me ;  in  which  I  have  the  concurrence  of 
my  brethren  as  to  their  recollection.    I  told 
the  jury,  and  meant  to  have  told  them,  as  far 
as  my  recollection  serves  me,  that  the  obser- 
vation made  by  one  of  the  prosecutors  coun- 
sel, indeed  by  two  of  them,  first  Mr.  Attor- 
ney-general, and  afterwards  Mr.  Prime-ser- 
jeant,  .struck  me  as  obvious  and  strong,  viz. 
that  the  defendant  did  not  cui^adict  by  a 
single  witness,  any  one  fact  swod^to  against 
liim ;  1  then  stated  some  of  the  heading  facts 
sworn  to,  those  tacts,  as  I  thought,  easiest  to 
1>e  contradicted,  and  those  facts  which  brought 
irith  them,  it  ttiey  were  true,  the  means  of 
defence;  tor  example,  that  there  was  a  meet- 
ing in  open  day  at  a  public  fencing  school, 
where  from  oqe  to  two  nundred  persons;  many 
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of  them  in  volunteer  uniforms^  were  sworn 
tcr  have  been  present ;  this  fact,  I  told  them, 
was  sworn  to  by  two  witnesses,  and  if  the' 
jury  believed  there  was  a  meeting  of  the  kind 
and  number  sworn  to,  it  was  to  my  mind,  a 
volume  of  evidence ;  I  say  so  still,  that  the 
defendant  did  not  produce  any  of  the  persons 
to  contradict  any  of  these  facts,  or  prove  that 
he  did  not  read,  publish  or  disperse  the  libel  in 
question. 

He  has  now  made  an  affidavit,  and  see  the 
power  of  perverting  fancy :  Gentlemen  argue 
for  an  hour  upon  affidavits,  because  the  facts 
sworn  to  are  not  contradicted,  and  they  insist 
upon  these  uncontradicted  facts  as  truths; 
these  six  affidavits,  say  the  counsel,  are  strong 
and  uncontradicted,  and  therefore  the  facts  in 
them  must  be  assumed;  but  on  the  other 
hand  Mr.  Rowan  has  made  an  affidavit,  ancf 
he  has  not  to  this  hour,  ventured  to  contra- 
dict all  the  facts  proved  against  him  on  the 
trial ;  and  shall  we  not  be  at  liberty  in  our 
turn,  to  assume  upon  this  motion  that  he  can- 
not contradict  them  ?  He  swears  he  heard 
the  evidence :  he  has  not  ventured  to  contra- 
dict any  of  those  tacts ;  he  has  not  sworn  that 
there  was*  not  a  meeting  of  so  many  persons^ 
nor  any  thing  of  that  nature. 

Now  1  will  state  what  th6  evidence  was  : 
Lyster  swore,  that  on  the  I6th  December, 
179^,  he  was  at  Pardon's  fencing  school,  in 
Cope- street,  in  the  city  of  Dublin  ;  that  there 
was  from  one  to  two  hundred  persons  present 
in  scarlet  uniforms ;  that  N  apper  Tanay,  Ha- 
milton  Rowan,  and  others,  were  sitting  at  a 
table ;  the  witness  went  in  from  curiosity^ 
and  he  was  told  by  Mr.  Rowan,  to  the  best 
of  his  knowledge,  that  no  man  in  coloured* 
clothes  could  be  admitted  there.  He  does  not 
contradict  that  conversation  with  this  man — ^^ 
that  there  was  a  gallery,  to  which  he  might 
go,  that  is  not  contradicted  ;— tliat  Hamilton 
Rowan  was  very  busy,  and  walked  about  with 
papers  in  his  hand ;'  these  facts,  let  it  be  re-* 
membered  too,  tbat  he  swore  upon  belief  and 
vague  ret  ollection  to  the  best  of  his  know- 
letlge.  I  told  the  jury  this  was  not  evidence, 
and  should  be  r^ected ;  but  he  does  not  now' 
contradict  any  of  those  facts.  Then  he  goes 
to  the  publication.  So  it  was  with  respect  ta 
Morton,  what  did  I  tell  the  jury  ?  after  stat- 
ing the  act  of  parliament  which  declares,  if 
not  gives,  a  power  to  the  jury,  to  find  upoa' 
the  whole  matter,  which  1  toldlhem  they  had 
a  right  to  do ;  that  the  credit  of  the  witnesses* 
was  with  them  and  not  with  me ;  that  they 
were  to  find  upon  the  whole  matter  in  issue, 
and  that  they  were  the  judges  of  the  fact,  and 
the  intention.  Did  I  assume  any  fact.?  No ; 
that  fact  as  well  as  every  other,  was  to  be  de- 
termined upon  belief  or  disbelief  of  the  wit- 
nesses. Such  may  not  have  been  my  iden« 
tical  words,  but  such  must  have  been  my  ma-' 
nifest  meaning,  and  the  Court  approved  of 
what  I  said.  And  I  say  now  with  certainty, 
I  never  said  to  the  Jury,  that  the  defendant's 
silsnce.  upon Uiose>  facts  was  to  supply  any' 
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Tbeie  6cts  weve  sworn  to,  Vke  the  othess, 
bjjr  two  witnesses,  eicept  the  het  oi  |iabG» 
Ucmf  which  was  the  cnminal  Ue^  and  wfakfa 
was  sworn  to  bjr  one  witness  only;  and  so  I 
staled  to  the  jury,  that  Lfrter  whose  credit. 
was  attacked,  if  they  did  not  believe,  I  told 
tbeiB,  they  oittht  to  acquit.  I  then  left  the 
wh<rfe  of  the  fScts  and  credit  of  the  witnesses 
abd  the  intention  of  the  paper  (if  they  be- 
lieved the  defendant  published  it^  to  the  jury, 
who  were,  I  told  them,  to  deicnnine  upon  the 
whole  matter. 

But  siqipose  the  fact  otherwise,  and  as  &- 
voorable  to  the  defendant  ashis  counsel  wished 
to  have  It  taken,  it  cannot  avail  upon  this 
motion  either  in  law,  or  iustice,  or  iacL  or  legal 
discretion.  First  it  makes  no  part  of  the  no- 
lice  :  next  it  should  have  been  objected  to  be- 
low :  it  was  the  duty  of  the  gentleman  who 
vreed  it  now,  and  be  was  not  remiss,  to  have 
taken  notice  of  it  at  the  time :  thirdly,  it  fiiUs 
onder  the  general  rule  that  any  objection 
#hich  could  have  been  made  below,  and  con- 
tradicted or  refuted  bv  evidence,  cannot  af- 
terwards be  taken  advantage  of.  If  might 
have  been  instantly  answerra,  qualified,  con- 
tradkted, or  adhered  to;  but  m  truth,  the 
general  course  of  tbe  defence  rgected  all  idea 
of  disproof;  it  was  to  justify  that  paper ;  and 
standrng  upon  that  ground,  it  scorned  to  deny 
the  pubucattOD,  I  take  for  granted ;  for  no 
attempt  was  made  to  contradict  a  single  het 
•worn  to  by  one  or  other  of  those  witnesses. 

But,  npcn  thb  motion,  how  is  it  to  affect 
•ur  disaetion  f  Does  it  appear  now  that  any 
of  those  tacts  are  contradicted  ?  What  are  we 
then  to  judge  off  Is  It  that  manifest  Injustice 
has  been  iu>ne,  which  is  the  principle  that 
reins  motions  for  new  trials  f  Istneieany 
like  a  new  substantive  defence  set  up, 
has  not  been  made  before  ?  la  it  said 
hj  any  of  the  persons  who  have  made  affida- 
vits here,  or  by  the  traverser  himself,  that  he 
can  by  witnesses  contradict  these  fects?  Not 
a  word  of  any  such  thing;  and  if  we  are  to 
drew  the  same  inference  from  tbe  silence  of 
the  affidavits,  which  was  drawn  from  not  ao- 
awering  them  in  the  arguments  of  the  case, 
see  how  it  stands;  what  he  has  not  contra- 
dicted he  has  admitted  ;^lNit  1  have  no  ocea- 
aion  for  that 

This  motion  is  addressed  to  the  discretion 
of  the  Court  2  that  is  to  the  Court  bound  by 
the  oirb  of  legal  discretion,  for  we  cannot 
indulge  our  feenngs,  be  they  what  th^  may, 
end  legsl  discretion  is  as  well  asoertamed  as 
any  express  point  of  law;  adjudications  ace 
evidence^we  are  obliged  to  toUow  tbese^  as 
evidence  of  what  the  law  is.  It  is  said  there 
is  an  analogy  respecting  tbe  granting  of  new 
trials,  between  cases  of  nusdemeaaorB  and 
civil  cansf^  and  yet,  in  oidiK  to  dttemuae 


Enjen,!  Bur.  S90,  aBuded 
many  others^  frasB  tbe 

Has  the  par^wbo 

lyared?  Upon  wfaad  gpemd  is  it 
to  piuunean  mlBijdooe  tDtfactrs* 
?  He  has  had  fearteca  moolfas  to  ps- 
pare  hinwrif  In  trials  fer  their  lives,  bhi 
have  often  not  mose  than  one,  and  vny  set> 
dom  more  than  six  nontfas ;  he  had  fadrtea; 
— th^,  though  confined  and  in  priaoQ,  sr 
supposed  to  have  time  to  defend  thciaiehei 
in  ielonies  of  death — here  tiie  party  at  hm, 
complains,  invites,  provokes  the  triiL  £• 
he  been  surprised  ?  Uashe  wanted  the  aid  tf 
counsel?  Has  he  been  unattmdfd  vitk 
friends  and  folfewos  ?  Look  at  thehistaiysf 
the  trial.  What  new  defence  has  he  slM? 
Has  he,  even  himself,  contradicted  tbe  neb 
charged  against  him  ?  No :  fiom  wbat  thai 
are  we  to  infer,  that  injustice  has  been  done 
to  him?  It  was  said  that  whether  by  light  or 
by  courtesy,  by  indulgence,  or  ooonivsace, 
persons  in  his  situation  find  a  way  to  the 
matter  charged  against  them.  See  how  ifaii 
standsT  there  may  be  very  good  aod  soft- 
dent  and  proper  reasons,  not  to  disdottthe 
name  of  the  party  swearing  the  inforaiaSioo; 
to  protect  him  from  violence  or  comqitiaosf 
the  party  sworn  aeainst.  How  is  this  one  ? 
The  very  thing,  which  most  deserves  lo  Is 
concealed,  was  made  known  to  him  ami  bii 
ajent  ^  for  the  person  who  is  to  swear  a^tiBSl 
him,  IS  disclosed  lo  them,  they  trace  hun  Is 
the  place  of  his  birth,  they  inquire  into  hb 
fiunily  and  connexions,  they  kAUum  hm 
through  his  private  bargains  and  enpjfr* 
ments,  they  become  aoqtiainledwitbhKiib 
discreet,  and  pnbaps  immoral  conduct;  sbitt 
we  presume,  that  this  man,  whose  oameesi 
then  at  the  foot  of  the  examinatioD,  irasm- 
known  to  him  ?  Where  are  we  ti>  look  fa 
that  substantial  justice,  by  which  he  cso  ^ 
tect  himself  on  another  trial?  I  find  it  as 
where ;  I  find  it  not  in  the  principle  of  tte 
crimmal  law ;  I  find  it  not  in  adjudjied  cases; 
I  find  it  not  in  the  sound  discretion  of  tbs 
Court.  He  has  had  every  possible  indll- 
lence,  he  has  had  every  latitude  of  defeors 
^y  justification  (at  the  least  as  fir  as  it 
would  gok  by  insmuation,  by  address,-4  be- 
lieve, and  hope  he  has  had ;  and  I  tntf  t,  ia 
this  free  country,  I  am  not  mistaken  when  I 
sufier  counsel  to  go  as  large,  and  take  as 
wide  a  range  as  decent  language  will  adim^ 
to  convey  every  sentiment  whidi  may  assirt 
his  dient:  can  we  say  the  merits  are  ast 
tried?  Is  it  said  the  merits  are  in  his  fevoar^ 
But  see,  as  I  said  before,  how  pervort* 
ing  imagination  can  chanse  the  mostcoah 
mon  maxim :  is  it  alleged  tSat  the  juror,  <^ 
is  complained  of,  exerted  himsdf  to  iafiyiy 
thaoriwti?  Iliattlikiraiftcftse^tiintS^ 
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Amongst  the  juiy?  Oh  no;  but  the  case  was 

80  clear,  that  there  was  not  a  minute  a  man 
in  the  deltberatioo.  Then  where  there  is  not 
a  struggle,  and  it  is  not  said  that  he  did  act 
partially^  or  work  upon  the  other  eleven,  or 
that  by  his  unjust  means  the  verdict  was 
obtained ;  yet  we  are  desired  to  step  out  of 
our  way — ^to  go  unconstitutionally  into  the 
jury  box,  and  say  that  they  should  not  have 
given  credit  to  the  witnesses,  where  the  con- 
stitution gives  them  a  power  to  decide.  I 
am  tberelore  clearly  of  opinion,  that  the  ver- 
dict cannot,  upon  any  principle  of  law  or  jus- 
tice, be  disturbed. 

Mr.  Justice  Moyd,  This  is  an  application 
to  set  aside  a  verdict  upon  an  information. 
My  lord  Clonmell  has  stated  the  affidavits  so 
much  at  large,  that  it  is  not  necessary  for 
me  to  take  up  much  time. 

The  counsel  in  the  argmnent  rested  the 
case, 

1st.  Upon  the  declaration  of  a  juror  against 
Mr.  Eowan. 

2d.  Upon  the  partiality  of  the  sheriff. 

Sdly.  The  incredibihty  of  Lyster  the  wit- 
liess,  and 

Lastly.  The  misdirection  of  the  Court. 

As  tu  the  declaration  of  the  juror,  there  are 
two  affidavits  which  state  it,  but  it  was  upon 
a  common  subject ;  it  had  no  relation  what- 
ever to  the  matter  in  issue ;  it  does  not  ap- 
pear that  this  declaration  was  malicious,  and 
the  authority  in  Hawkins  establishes  that  a 
declaration  to  prevent  a  man  from  being  a 
juror,  must  be  pertinent  to  the  matter  in 
issue,  aiid  malicious.  The  declaration  of 
Penrin,  in  my  opinion,  if  laid  before  the  l'<»urt 
in  proper  tinte,  was  not  a  ground  of  challenge 
in  point  of  law;  and  I  must  conclude  it  now 
comes  too  late;  it  was  an  objection  merely 
to  the  lavour ;  it  is  a  matter  in  pai$,  to  be 
determined  by  triors  appointed ;  and  here  the 
Court  are  desired  to  assume  the  province  of 
^  Jui^y  ^^  ^y  i*  y^^Te.  But  I  think  it  now 
come;^  too  late.  In  this  case  it  does  not  ap- 
pear, that  justice  has  not  been  done,  which 
18  the  true  ground  of  setting  aside  verdicts. 
It  is  no  where  suggested,  that  the  misconduct 
of  this  juror  was  the  cause  by  which  the  ver- 
dict was  obtained.  The  shortness  of  the 
time  tl)at  the  jury  were  withdrawn,  is  a  strong 
ffipound  to  presume  they  were  not  persuaded 
^fbiro. 

Sdly.  As  to  the  charge  of  partiality  in  the 
sheriff,  Mr.  Kowan  in  his  affidavit  speaks 
only  as  to  belief;  he  docs  not  charge  it  posi- 
tively. The  same  observation  I  have  already 
mentioned,  goes  to  this  point ;  there  was  not 
a.  challenge  taken  to  the  array,  on  the  ground 
o£  partiality  in  the  returning  officer.  This 
iMsing  an  application  to  the  ojscretion  of  the 
Court  to  set  aside  the  verdict*  the  question  is, 
Ive  justice  not  been  done  ?  The  charge  is  ge- 
neral upon  belief;  and  yet  the  affidavit  does 
mot  say,  that  the  sheriff  did  procure  a  partial 
^jusy»  or  that  he  could  procure  it ;  and  in  this 
;,  as  in  eveij  otli^r;  the  not  making  ob- 
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jectioDS  at  the  triia],  is  a  strong  ground  t6 
prevent  the  Court  from  interfering,  especially 
where  the  traverser,  in  no  part  of  his  affida- 
vit, swears  he  is  not  guilty,  or  has  a  good 
cause  of  defence  to  make  upon  a  new  triaL 
which,  in  my  opinion,  are  two  materiai 
grounds  in  granting  new  trials. 

As  to  the  incredipilit}[  of  Lyster's  evidence, 
I  must  observe  that  evidence  was  offi^red  at 
the  trial,  which  shows  to  demonstration, 
thai  the  defendant  was  prepared ;  he  pr(M 
duced  three  witnesses  aeamst  Lyster,  for  he 
did  produce  Blake,  Smith,  and  liatchell,  their 
evidence  and  Lyster  and  Morton,  all  went  up 
to'  the  jury ;  the  jury  liave  found  their  ver^ 
diet ;  and  this  application  is  made  to  the  dis« 
cretion  of  the  Court,  to  set  that  verdict  aside 
and  to  grant  a  new  trial,  to  let  in  farther  ev»« 
dence  in  support  of  that  which  the  jury  did 
not  credit,  that  is,  of  the  witnesses  who 
charge  that  Lyster  ought  not  to  be  believed 
on  his  oath.  There  is  no  instance  in  the 
books  to  be  met  with  to  warrant  such  a* pro- 
ceeding.  ^There  are  instances,   where  n 

court  has  refused  to  set  aside  a  verdict,  on 
the  ground  of  incompetency  of  the  witnessed 
on  the  former  trial,  because  the  defendant 
had  taken  a  chance  of  a  verdict  in  his  favour. 
Suppose  a  new  trial  gmnted.  what  would  foe 
the  consequence  ?  Lyster  would  be  examined 
before  another  jury,  with  the  suspicion  of 
the  court  of  King's-bench  falling  upon  hiiOy 
that  he  was  an  incredible  witness. 

As  to  the  misdirection  of  the  judge : — ^I  at- 
tended to  everv  word,  as  I  always  do,  to  wbit 
falls  from  his  lordship ;  I  recollect  the  suIh 
stance  of  the  charge,  it  had  my  entiie  appro*, 
bation,  it  was,  that  the  defendant  dia  not 
contradict,  by  a  single  witness,  any  one  hci 
charged  against  him.  His  lordship  stated  se* 
veral  of  the  fects,  which  he  thought  might  be 
disproved,  if  not  true ;  the  meeting  was  at 
noon-day,  in  a  oublic  room,  and  loO  persona 
present,  in  uniform ;  the  evidence  of  Lystet 
was  confirmed  by  Morton,  but  Morton  had 
not  the  paper,  but  heaid  the  expression,  **  ci- 
tizen soldiers,  to  arms."  On  the  whole  the 
evidence  went  to  the  jur^r,  but  there  was  only 
oiie  witness  to  the  fact  of  publication.  If  the 
jury  believed  there  was  any  meeting  6f  the 
kind  and  number  that  was  so  mentioned,  the 
defendant  did  not  produce  a  witness  to  coo* 
tradu^t  one  of  the  facts  so  alleged.  His  lord- 
ship did  not  sav,  that  the  defendant's  silence 
was  to  supply  tne  defects  in  the  prosecutor's 
evidence.  All  the  facts  were  left  to  the  jury 
by  the  Court,  and  each  of  us  made  such  ob- 
servations as  occurred  to  him.  By  the  ver* 
diet  the  jury,  it  appears,  did  give  credit  to  the 
witnesses,  and  dia  believe  there  was  a  meeU 
ing.  The  description  given  of  the  meeting 
was,  that  there  were  160  persons  present. 
These  were  strone  circuiftstances  to  go  to  the 
jury.  If  you  brieve  tliere  was  a  meeting^ 
not  one  of  those  persons  has  been  broognt 
forward  to  contradict  these  assertions.  I 
knew  of  no  judicial  detfcrminatios  of  any  case 


1 175]  34  GEORGE  III.  Proceedings  againU  A.  UanuUon  RatDtui,  Esq.  [\\% 


Similar  to  the  present.  In  this  case,  tbe'tra- 
yerscr  docs  not  swear  he  is  net  guilty.  If 
this  were  a  civil  case,  here  is  not  good  ground 
for  a  demurrer.  Oii  the  whole,  I  concur  with 
lord  Clonmell,  that  this  verdict  ought  not  to 
be  impeached. 

Mr.  Justice  Downes.  This  is  an  applica-  ■ 
tion  to  fret  aside  a  venlict  of  guilty  in  a  cri- 
jnina]  ca^e,  on  several  affidavits.  I  hope  that 
it  will  be  recollected,  that  the  affidavits  have 
)>een  read  without  opposition  from  the  coun- 
sel for  the  crown,  and  I  hat  the  Court  have 
not  given  any  opinion  whether  after  a  %'er- 
dict  of  guilty  in  a  criminal  case,  the  defen- 
dant has  a  right  to  have  such  affidavits  read, 
^s  have  been  produced  in  this  case ;  but  as 
Ihey  have  been  read,  I  shall  examine  the 
grounds  of  the  motion,  which  is  founded  on 
jhera. 

1st.  The  verdict  is  sought  to  be  sot  aside 
(according  to  the  notice)  on  this  ground,  that 
It  is  contfaiy  to  justice,  founded  on  ^Ise  tes- 
timony not  deserving  any  credit;  those  are 
Jhe  words  of  the  notire. 

This  i.s  a  direct  appeal  from  the  jury  to  the 
Court,  in  a  matter  solely  within  the  province 
of  the  jury;  the  Court  cannot  decide  on  the 
truth  or  faNehot/d  of  evidence,  and  yet  we  are 
desired  to  set  aside  this  verdict  on  the  ground 
that  the  evidence  was  talse,  and  that  the  jury 
pught  not  Ui  have  believed  the  witnesses. 

No  fact  sworn  to  by  either  of  the  witnesses 
for  the  crown,  on  the  trial,  was  then  contra- 
fiicted  by  evidence,  no  new  witness  is  disco- 
vered who  can,  in  case  of  a  new  trial,  contra- 
dict any  fact  sworn  by  either  of  those  wit- 
|iesse^. 

The  truth  of  their  testimony  as  given  on 
the  trial,  is  even  now  contradicted  only  by  the 
jiffidavit  of  the  defendant ;  the  Court  can 
make  no  distinction  between  defendants,  and 
no  instanre  is,  or  I  believe  can  he  shown, 
where  the  oa'h  of  a  person  found  guilty,  con- 
tradicting the  witnesses  examined  against 
him  on  the  trial,  has  been  allowed  to  shake 
liie  verdict  that  convicted  himi  and  if  it 
should  be  suffered  to  do  so,  I  believe  few 
convictions  would  stand. 

Put  it.  is  said,  that  if  the  verdict  should  be 
pet  aside,  ijew  light  will  be  let  in  upon  the 
case  by  the  evidence  disclosed  in  these  affi* 
davits. 

.  But  what  is  the  new  li^ht  that  is  suggested  ? 
not  upon  the  merits  of  the  case;  it"  is  not 
alleged  that  any  new  groimd  of  defence  is 
discoveied;  no  affidavit  of  any  of  the  new 
witnesses  says  one  word  of  the  matter  in  issue 
in  the  cause,  and  the  defendant  himself  does 
not  in  his  affidavit  state,  that  if  this  verdict 
shall  be  set  aside,  he  can  at  a  future  trial  pro- 
duce any  evidence,  as  to  the  fact  with  which 
he  is  charged. 

But  it  is  said,  that  new  light  can  be  thrown 
upon  the  defect  of  credit  in  Lyster,  the  prin-r 
cipal  witness  for  the  crown. 

Not  by  showing  that  any  fact  he  swore 
v»3  false,  the  beat  mode  of  disaediiinga 


witness;  it  is  not  sogveFted  tiiat  die  defen- 
dant can  produce  anjr  evidence  to  that  eftecl. 
But  two  witnesses  can  be  produced,  wbo 
will  swear,  that  they  think  he  au^ht  not  t» 
be  believed ;  and  to  let  in  these  opiniom,  we 
are  desired  to  set  aside  the  verdict ;  I  say,  to 
let  in  these  opiaions,  for  the  porUcubr  facts 
of  peijury,  which  they  state,  could  not  be 
suficred  to  be  proved  at  that  trial. 

And  I  think  it  is  at  least  doubtful,  whether 
if  they  had  appeared  on  the  trial,  which  has 
been  had,  they  could  (from  any  thing  appear- 
ing on  their  affidavits)  have  given  any  evi- 
dence at  all ;  for  neither  of  them  speaks  as  to 
Lyster's  general  character;  whether  that  be 
such  as  not  to  deserve  credit  in  a  rourtof 
justice,  and  it  is  with  respect  to  his  general 
character  only,  that  a  witness  can  be  prepared 
to  defend  himself,  and  not  against  the  opinioB 
of  an  individual. 

But  if  it  were  admitted,  that  a  verdict mi# 
be  set  aside,  where  a  party  is  surprised  b?  ux 
production  of  a  suspicious  witness,  who  he  had 
no  reaNon  to  suppose  would  be  eianiioed 
against  him ;  yet  this  is  not  that  case;  here 
it  is  evident,  that  tnere  was  no  such  surprise: 
the  defendant  knew  before  trial  that  Lysler 
was  his  prosecutor,  he  was  prepared  at  the 
trial  to  impeach  his  credit;  he  examinedthree 
witnesses  for  that  purpose,  the  jury  hate 
weighed  and  decided  upon  that  credit;  and 
can  we  say,  after  the  credit  of  this  witnes 
has  been  examined  by  the  jury,  that  particuitf 
facts,  swum  by  him,  in  some  of  which  he  vas 
corroborated  by  another  witness,  and  cootrt 
dieted  by  none,  ought  not  to  be  believed,  b^ 
cause  persons  come  forward  and  state  tfait 
they  would  not  give  him  credit  on  his  ottfa? 
It  would  in  my  apprehension  be  a  roost  mis- 
chievous decision,  if  the  Court  were  to  do  so. 
And  I  know  not  how  any  verdict  could  erer 
stand,  if  it  were  sufficient  ground  to  set  it 
aside,  that  new  witnesses  come  and  tell  oi, 
that  the  former  witnesses  ought  not  to  be  bo* 
lieved. 

My  lord  has  cited  cases  on  this  point,  whkh 
I  need  not  take  up  time  in  again  goiog  over. 

As  to  the  declaration  sworn  to  have  beea 
made  by  a  juror — 

Mr.  Curran  cited  a  case,  which  cannot  be 
found  in  the  book  referred  to ;  but  supuosto; 
it  has  been  decided,  that  a  cause  of  rbaileiM 
not  known  at  the  trial,  is  sufficient  to  set  asiw 
a  verdict,  I  cannot  feel,  that  mere  general  de- 
clarations, though  severe  ones,  relative  to  tho 
defendant's  political  conduct,  made  long  be- 
fore the  trial,  upon  a  conversation,  no  way 
concerning  the  matter  in  issue,  would  bafB 
been  sufficient  cause  for  a  challenge.  I  can- 
not think  that  such  general  declaratkinscooM 
form  any  ground  of  challenae,  for  if  they 
would,  suppose  a  rebellion  in  the  country,  nj 
loyal  subject  could  be  a  juror  on  the  trial  W 
any  of  iJie  principal  persons  concerned  m  *• 

As  to  the  objection  grounded  on  the  o»" 
duct  of  the  sheriff,  it  is  enough  to  »y>  |J^ 
particular  act  of  partiiiJit;  is  stated|  and  m 
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h\9  having  endeavoured  to  procure  a  prejudiced 
jury  is  stated,  only  on  belief ;— no  act  of  the 
sheriff  is  stated  upon  which  that  belief  is 
founded ;  nor  whether  it  was  formed  before 
the  trial  or  not ;  and  if  the  defendant  had  ap- 
prehended that  the  sheriff  would  misconduct 
faimself,  he  ought  to  have  taken  the  proper 
steps  to  have  the  jury  process  directed  to  an- 
other cfiirrr,  which  could  easily  have  been 
done  if  M^i^cient  grounds  existed. 

These  oljec  tions—  to  the  witnesses,  the  ju- 
ror and  the  sheriff,  are  ail  the  grolmds  upon 
which  the  verdict  is  impeached  by  the  notice 
served  on  the  part  of  the  defendant;  and,  in 
my  mind,  it  would  be  a  severe  and  dangerous 
injury  to  the  trial  by  jury,  if  we  were  to  dis- 
turb this  verdict  on  any  or  all  of  those 
groimds. 

But  an  objection  is  taken  to  my  ]ord*8 
charge  to  the  jury,  and  it  is  contended  that 
there  has  been  a  misdirection ;  that  an  illegal 
charge  has  been  given,  and  that,  on  that  ac- 
count, the  verdict  ought  to  be  set  aside. 

When  that  charge  was  given  to  the  jury,  I 
thought  it  a  clear,  able,  fair  and  legal  charge. 
—> I  think  so  still. 

I  attended  to  it  minutely ;  as  it  was  my 
duty  to  do :  if  I  had  perceived  any  assump- 
tion of  any  fact,  any  observation  in  my  opi- 
nion unwarranted  by  law,  I  should  have 
pointed  it  out  to  his  lordship  on  the  spot; — 
and  from  the  manner  in  which  my  humble 
assistance  has  been  at  all  times  received  by 
faim,  I  am  confident  that  I  should  have  had 
))is  thanks  for  so  doing. 
■  I  saw  no  reason  to  object  to  any  part  of  the 
charge  when  it  was  delivered,  and  I  expressly 
concurred  in  it. 

When,  upon  the  recollection  of  counsel, 
without  affidavit,  of  the  words  of  the  charge, 
my  lord  was  stated  to  have  used  expressions 
to  the  jury,  which  conveyed  to  them — abso- 
lutely that  there  was  a  meeting  of  a  great 
number  of  persons — I  had  no  recollection  of 
;the  fact  of  a  meeting  having  been  assumed 
in  the  charge. 

And,  when  it  was  contended  at  the  bar, 
that  it  was  put  to  the  jury  in  words  amounting 
to  this  position  or  effect,  that  the  silence  of 
the  defendant  would  establish  a  charge,  or 
supply  evidence  not  fully  proving  the  case,  I 
must  say,  that  the  impression  made  on  my 
mind  by  the  charge  excited  no  such  idea. 
I  conceived  the  charge  to  have  left  the  fact 
of  the  existence  of  a  meeting,  and  the  other 
facts  of  the  case,  fairly  to  the  jury,  upon  the 
^evidence  given  by  the  prosecutor's  witnesses, 
without  assuming  the  tnith  of  any  of  those 
facts,  but  leaving  the  credit  of  the  witnesses 
to  the  jury.  I  requested  his  lordship  to  give 
me,  in  writing,  his  charge,  as  to  this  part  of 
the  case,  according  to  his  recollection  of  it, 
and  he  gave  it  to  me  as  stated  by  him  to-day 
i-— and  the  substance  and  effect  of  it  corres- 
fkynded  with  my  own  recollection. 
•  As  to  the  observation  objected  to,  that  the 
tfeoce  of  the  defendwt  vaa  stroog  evidence^ 


which  was  the  meaning  conveyed  by  the 
words  "  a  volume  of  evidence  :"  I  think  the 
observation  justifiable,  prefaced,  as  it  is  by  my 
lord  stated  to  have  been,  and  from  whose 
statement  I  must  take  it,  in  this  manner— ^ 
"  if  the  jury  should  believe  there  was  a  meet- 
ing of  the  kind  and  number  sworn  to  by  the 
two  witnesses,  the  not  producing,  any  person 
who  was  at  that  meeting  to  contradict  any  of 
the  particular  facts  sworn  by  them,  or  to 
prove  that  he  did  not  publish  the  libel  in  the 
manner  sworn."  Is  this  a  violation  of  the 
maxim  that  no  man  is  bound  to  accuse  him- 
self?  Does  this  amount  to  the  position  that 
the  silence  of  the  defendant  will  prove  a 
charge  ?  It  will  not;  it  would  be  monstrous 
if  it  were  so  held.  If  no  charge  is  proved,  he 
may  be  for  ever  silent ;  but  where  one  wit- 
ness has  fully  proved  the  fnct  of  publication, 
if  believed ;  where  he  stated  that  fact,  at- 
tended with  a  number  of  circumstances,  easy 
to  be  contradicted  if  false ;  where  many  of 
those  circumstances  are  corroborated  by  the 
evidence  of  another  witness,  who  swore  he 
was  at  such  a  meeting  as  Lyster  described; — 
Is  it  not  a  fair  observation  in  a  judge  to  say 
(where  no  manner  of  evidence  to  contradict 
any  of  those  facts  is  given),  that  if  the  jury 
believe  that  there  was  such  a  meeting  as 
sworn,  the  silence  of  the  defendant  is  strong 
evidence — strong  evidence — that  the  facts 
which  are  sworn  to  have  passed  at  that  meet- 
ing, and  which  might,  if  raise,  be  readily  con- 
tradicted— were  truly  sworn. 

If  no  case  is  made  out  in  evidence  by  the 
prosecutor,  the  defendant  may  be  safely  si- 
lent, and  the  jury  ought  to  be  told  by  the 
judge,  that  no  case  is  proved  :  but  if  a  case 
is  sworn  to,  and  fully  by  the  prosecutor,  if  the 
defendant  chooses  to  be  silent  as  to  the  facts, 
and  to  rest  on  the  discredit  of  the  witnesses 
agaiiMt  him,  he  runs  the  risk  of  their  being  be- 
lieved ;  and  if  the  account  they  give  is  such, 
and  circumstances  sworn  to  by  them  strike 
the  jury  to  be  such,  as  that  they  might  be  easily 
answered  and  contradicted  if  false,  then  if  na 
answer  is  given,  the  jury  may  be  well  war- 
ranted to  believe  them ;  and  a  charge  of  a 
judge,  fully  and  strongly  putting  such  case  be- 
fore the  jury,  and  with  such  an  observation, 
would  not  in  my  mind  be  reprehensible. 

Suppose  the  only  witness  in  a  case  of  felony 
should  be  an  approver,  a  witness  whose  cre- 
dit is  reduced  to  the  lowest  point  of  degrads^ 
tion ;  he  n)ay  state  such  circumstances,  as 
from  the  facility  of  contradicting  them,  may 
force  credit  from  a  jury ;  and  would  it  be  un- 
just or  ille^l  for  the  Court  to  observe,  that 
where  the  facts  sworn  to,  were  ea'^y  to  be  con- 
tradicted if  false,  it  was  a  strong  circumstance 
against  the  prisoner,  that  he  had  produced  no 
evidence  to  contradict  them ;  that  such  con- 
duct furnished  evidence  to  strengthen  the  ere* 
dit  of  the  witness } 

This  objection  was  made  for  the  first  time, 
when  the  motion  came  on  to  be  argued ;  it  is 
not  staled  in  the  notice,  that  thero  was  any 
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xnisdireclion ;  from,  whence  it  misht  be  cod- 
jecturedy  that  it  had  not  struck  Sie  Gounsel, 
then^  that  there  was  any  eround  in  the  charge 
on  which  the  verdict  could  be  attacked.  Two 
ttxj  able  counsel  spoke  to  the  motion  for  the 
defendant,  without  touching  upon  any  objec- 
tion to  tbtf  rharse.  And  the  learned  gentle- 
man, who  took  me  objection,  had  immediately 
after  the  verdict  came  in,  informed  the  Court 
that  his  client  would  (if  the  Ck>urt  thought  fit) 
then  receive  the  sentence  of  the  Court  It  is 
bard  to  imagine,  that  if  that  counsel,  the  only 
one  who  attacked  the  cliarge,  then  thought 
that  there  was  a  misdirection  in  the  Court, 
which  would  have  entitled  his  client  to  set 
aside  the  verdict, — ^it  is  hard,  I  say,  to  imagine 
that  he  would  liave  informed  the  Court,  that 
his  client  was  willing  to  appear,  and  receive 
judgment,  which  if  the  Court  had  then  pro« 
nounced,  he  must  know,  would  have  shut  his 
'  mouth  for  ever  from  taking  an^  advantage  of 
any  misdirection  of  the  Court,  if  any  haa  ex- 
isted. 

I  think  there  has  been  no  misdirection,  and 
thereibre,  and  because  I  think  the  other 
grounds  stated  are  insufficient  to  set  aside  the 
▼eidict,  I  think  the  motion  must  be  refused. 

Mr.  Attorn^  General, — ^My  lords,  it  is  my 
4ttty  to  apply  to  the  Court  to  pronounce  sen- 
fence  upon  the  traverser. 

Mr.  Justice  Bcjfd, — Archibald  Hamilton 
Rowan ;  you  have  been  found  guilty  by  a  jurv 
of  vour  country,  of  publishing  a  &lse,  wicked, 
ana  seditious  libel,  of  and  concernins  the  go- 
venuaent  and  constitution  of  this  kingdom, 
ivith  an  intent  to  excite  and  diffuse  among  the 
subjects,  discontents,  jealousies,  and  suspi- 
cions of  the  kin^  and  his  government ;  to  raise 
dangerous  seditions  and  tumults;  to  throw 
the  government  of  this  country  into  scandal 
^Bd  disgrace ;  to  excite  the  people  to  make 
alterations  in  the  government,  and  to  overawe 
and  to  intimidate  the  legislature  by  an  armed 
force. 

^  This  charge  was  exhibited  in  an  informa- 
tion filed  aeamst  you  by  his  majesty's  attor- 
Dey^enera^  and  the  whole  matter  was,  as  it 
ought  to  be,  left  to  the  jury,  who  have  found, 
fii^st,  that  the  instrument  set  forth  is  a  libel ; 
—secondly,  that  vou  did  publish  it; — thirdly, 
that  you  published  it  with  the  intentions 
alated  in  the  information. 
.  The  libel  is  contained  in  a  printed  paper, 
intituled,  **  An  Address  from  the  Society  of 
United  Irishmen  at  DubUn,  to  the  Volun- 
teers of  Ireland.'^  This  publication  followed 
and  animadverted  upon  a  proclamation  pub- 
lished by  order  of  the  lord  lieutenant  and 
council,  to  which  you  have  attributed  an  in- 
tention to  create  internal  commotion,  to  shake 
the  public  credit,  and  to  blast  the  volunteer 
honour.  This  proclamation  has  had  the  sanc- 
tion of  both  houses  of  parliament.  At  this 
period,  and  it  is  upon  the  records  of  parlia- 
ment, the  great  bod>  of  the  Roman  Catholics 
were  seeking  relief;  they  presented  dutifiil 
addresses,  stating  they  were  aozious  to  be 


libcimted  from  restraints  thejhhouied  under; 
— 4Nit  you  addressed  them  lo  take  up  anasy 
and  by  force  to  obtain  their  meaamea;  they 
were  fMlpably  to  be  made  a  dupe  to  yoor  de- 
signs, because  yoo  say  yon  will  proosed  to  the 
accomplishment  of  your  beloved  priaciples — 
UvivEnsAL  EMAVCiPATioir  and  REFassaa- 
TATivE  Legislatuke. — Sedoctioii,  calumny, 
and  terror  are  the  means  by  which  you  intend 
to  effifict  them.  The  volunteers  ave  to  be- 
come  instruments  in  your  hands,  and  despair- 
ing to  seduce  the  army,  you  calumniate  tnea 
with  the  opprobious  epithet  of  meroenaiies. 
You  say  seduction  made  them  soldiers,  but 
nature  made  them  men.  You  stigmatiaf  the 
le«d  establishments  for  the  preservation  of 
order,  as  a  notorious  police,  and  the  militia, 
the  pride  and  the  strength  of  the  kingdom, 
are  to  be  looked  upon  as  suspidous.  You 
called  upon  the  people  to  arm — all  are  sum- 
moned to  arms  to  introduce  a  wild  system  of 
anarchy,  such  as  now  involves  France  in  the 
horrors  of  civil  war,  and  deluges  the  country 
with  blood. 

It  is  happy  for  you,  and  those  who  were  t» 
have  been  your  instruments,  that  they  did  not 
obey  you.  it  is  happy  for  you  that  this  insi- 
dious summons  to  arms  was  not  observed,  if 
it  had  been  and  the  people  with  force  of  arms 
had  attem][»ted  to  make  alterations  in  the  con- 
stitution ot  this  country,  every  man  concerned 
would  have  been  guilty  of  high  treason. 

The  sentence  ot  the  Court  is— 

Mr.  HamiUon  Rcwan, — My  lords,  I  am 
perfectly  sensible  of  the  forbesiranoc  of  the 
Court  in  this  trial,  and  particularly  during  the 
arrangement  of  a  long  affidavit;  1  hope  there* 
fore  that  I  shall  be  allowed  a  few  words^  either 
in  mitigation,  or  in  whatever  other  character 
I  may  have  a  right  to  address  the  court,  befom 
they  pronounce  their  sentence.  (Mr.  Justice 
Boyd  desired  Mr.  ilamilt»>n  Rowan  to  proceed.) 
I  need  not  apologise,  my  lords,  for  any  little 
errors  I  may  fall  into,  for  1  am  known  to  hm 
a  man  unlearned  in  the  forms  of  these  coort^ 
but  I  shall  as  plainly,  and  as  shortly  as  I  can, 
state  every  thmg  as  it  struck  my  ear  and  un- 
derstanding. 

My  lord,  if  I  understood  rightly,  the  three 
heads  under  which  this  matter  has  be^ 
argued  are,  the  evidence,  the  jury,  and  itm 
sheriff;  I  did  hope  that  the  objections  taken 
to  these  by  my  counsel  woidd  have  set  aaide 
the  verdict. 

There  are  some  parts  concemii^  the  evi- 
dence, in  which  the  Court,  as  well  as  tbepio- 
secutor,  seem  to  have  been  mistaken,  lliey 
have  taken  it  for  sranted,  that  I  knew  the 
person  who  was  to  be  broi^ht  to  give  evidence 
against  me ;  and  it  was  asserted  by  the  bench, 
that  I  had  ransacked  Conoaught  for  evidence 
against  the  character  of  Lyster.  I  do  not 
know  what  impression  this  might  have  made 
upon  some  of  tne  jury ;  it  was  indeed  corrected 
at  the  time,  but  it  was  not  tuffioently  doof 
away;  it  is  plain  it  was  not  for  Mr.  Solidtsr 
General,  who  waa  present  tlie  wfaok  tioic^ 
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whose  duty  it  is,  and  whose  indination  he 
declared  it  to  he,  to  listen  with  attention  and 
deference  to  every  thing  which  fell  from  the 
bench,  has  since  repeated  the  same  assertion. 
I  certainly  did  snspect,  that  the  person  who 
has  now  been  brought  forward,  was  the  man 
who  had  lodged  the  mformations  against  me; 
bht  I  hoped  that  my  trial  had  been  postponed 

Sthe  prosecutor,  firom  a  knowledge  of  his 
BU'acter,  and  a  wish  to  procure  more  credible 
testimony,  as  to  the  fact  of  the  distribution. 
I  had  certainly  every  reason  to  suppose  this 
had  been  the  case,  as  I  knew  that  several  of 
my  friends,  men  who  belong  to  the  old  volun- 
teer corps,  and  who  probably  were  at  that 
Bieeting,  if  there  were  any  such  assembly, 
bad  been  summoned  on  this  trial  by  the  pro* 
aecutor.  They  attended  in  the  (!ourt,  but 
were  never  called  upon ;  perhaps  I  am  wrong 
to  mention  this,  but  had  they  been  called 
upon,  I  know  the  charge  exhibited  agunst  me 
by  Mr.  Lyster  would  have  fallen  to  the 
givund,  I  had  been  certain  of  an  acquittal. 

As  to  the  jury,  my  lord,  I  can  conceive  some 
of  them  to  have  been  very  honourable  men, 
and  yet  prejudiced,  much  prejudieed;  I  did 
not  conceive  however,  that  any  man  would 
have  gone  into  that  box,  taking  an  oath  to  try 
me  impartially,  yet  having  puolicly  declared 
an  enmity  against  me.  It  was  certainly  very 
ingenious  in  one  of  the  crown  lawyers  to  sup- 
|K>se,  that  the  jurors  who  used  those  expres- 
sions, might  have  thought  at  that  time,  that  I 
had  been  guiltv  of  murder,  or  some  heinous 
crime,and  tiad  Deen  disabused  before  the  trial 
came  on, but,  without  recurring  to  my  general 
character,  that  suggestion,  in  my  opinion, 
isdls  to  the  groundTior  the  conversation  was 
on  the  subject  of  the  volunteers ;  and  it  is  for 
an  address  to  the  volunteers  that  I  am  now 
prosecuted ;  I  certainly  did  wish  for  a  revival 
of  the  volunteers,  and  I  did  attempt  it :  I 
thought  they  had  already  done  honour  to  the 
nation,  that  they  had  been  acknowledged 
honourable  b^  the  legislature;  this  I  did 
attempt,  if  this  be  a  crime.  It  has  been  said 
bv  one  of  my  prosecutors,  that  it  was  not  with 
the  jurors,  but  with  their  verdict  that  I  was 
mcontented;  I  ask,  what  was  my  conduct 
^-wben  the  verdict  was  delivered  in  ?  Did  that 
'prove  a  mere  discontent  against  the  verdict  ? 
ilo.  I  thought  it  a  severe  one,  unfounded  in 
evidence,  but  I  called  for  the  sentence  of  the 
Court-;  I  was  ready  to  abide  by  that  sentence ; 
and  it  was  not  imtil  my  return  to  Newgate, 
when  I  found  my  prison  doors  crowded  witn 
iKter  strangers  to  me,  each  recapitulating  in* 
stances  of  declared  partiality  in  the  jurors, 
and  fiirther  acts  of  infamy  in  the  evidence, 
that  I  had  thoughts  of  setting  aside  their 
Terdict 

As  to  the  sheriff,  and  the  circumstance  of 
sny  not  having  made  some  application  to  the 
Court  prior  to  my  affidavit  of  the  day  before 
yesteroay,  and  the  question  of  when  I  be- 
came acquainted  with  his  partiality,  the  fact 
is,  that  It  was  with  the  utmost  relneUmce  I 


BOW  stood  forward,  to  accuse  a  man  tff  what 
must,  in  my  opinion,  render  him  infamous 
Iwell  knew  that  in  every  public  act  of  my  lift 
since  I  came  to  this  country,,  trifling  as  thfty 
were,  I  had  been  calumniated  by  him ;  but  tl>et 
was  in  his  province  of  editor ;  he  is  now  lie- 
eome  tlic  representative  of  the  executive 
power— is  he  not  ? — I  thought  the  station  he 
now  holds,  would  give  him  some  pride,  instil 
some  spark  of  honour  into  him,  and  that  re- 
linquisninz  that  conduct  and  those  proceed^- 
ings  whicn  were  calculated  to  procure  a  sale 
for  his  journal,  in  some  comers  of  the  cvty^ 
he  would  consider  himself  bound  to  returii  a 
jury  which  should  be  unsuspected. 

Was  it  likely  that  he  did  not  know  of  tliose 
declarations  of  the  jurors  ?  It  is  not  probable'. 
Bbfbre  the  recognizances  were  given  up^ 
while  I  was  out  on  bail,  the  death  of  a  near 
relation  obliged  me  to  go  to  Englanii,  where 
my  attendance  was  necessary  fbr  the  arrange- 
ment of  my  private  affairs;  I  returned  how- 
ever at  great  inconvenience,  and  somepectt* 
niary  loss,  to  attend  this  Court;  yet,  during 
my  absence,  I  was  branded  by  tiiis  man  as  a 
fugitive ;  and  here  permit  me  to  observe^  that 
your  loidship  in  your  recapitulatioa  of  tiie 
events  of  this  trial,  omitted  to  mention  the 
motion  made  fbr  me  by  my  friend,  Mr.  Blen- 
nerhasset,  that  the  examinations  against  mo 
should  be  forthwith  returned;  day  after  day 
I  had  attended  the  Court;  the  little  inquiry 
I  could  make  informed  me  that  no  such 
examination  had  gone  up  to  tiie  mnd  jury^ 
I  believe  it  was  on  the  last  day  of  the  term, 
or  it  was  not  motion  day,  or  something  of  that 
kind,  and  there  was  no  order  of  the  Court 
made. 

It  had  been  suggested  to  me  by  some  of  my 
friends,  when  notice  for  this  trial  was  served 
upon  me,  that  I  ought  to  attempt  to  put  it 
off;  but  what  would  have  been  the  conse- 
quence? Your  lordship  has  said  that  I  had 
called  for,  that  I  had  provoked  this  trial,  tiiat 
I  had  complained  it  was  not  brought  forward ; 
it  is  true  I  did  call  for,  I  did  provoke  this  trial ; 
I  have  complained  that  it  was  not  brought 
forward.  I  wished  to  be  brought  to  trial,  but 
I  did  wish  also  to  be  tried  by  an  impartial^ 
jury,  summoned  by  an  impartial  man;  such' 
I  thought  the  sheriff  of  that  time*  to  be, 
althou^  I  was  not  one  of  his  acquaintance. 
The  very  words  your  lordship  used,  show  why 
I  did  not  put  of!  my  trial.  What  would  thea 
h^ve  been  said  by  that  journal,  which  is  per-^ 
petually  stigmatizing  my  conduct,  and  villify- 
mg  my  pnvate  character  ?  It  would  have  re- 
peated, what  was  said  in  another  country, 
that  I  was  ^  an  infamous  wretch,  who  had 
fled  from  the  punishment  that  awaited  me.f^' 
But  still  those  friends  urged  me  to  put  off  this 

^  Henry  Hutton,  esq. 

f  Vide  the  lord  advocate's  speech  on  Bfr. 
Muir*s  trial,  printed  by  Robertson,  Edinburgh. 
Orig.  Ed,  See  Muir's  Case  in  Vol.  XXUf  of 
tlus^  OoilectioB. 
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trial :  tfae  sheriff  is  your  enemy — No— I  have 
«aUed  for  trial,  I  will  trust  to  his  oath  of  office  r' 
ftiough,  as  editor  of  a  iiewsp<iper,  be  has 
actea  thus,  yet  when  bound  by  oath  '*  to  re- 
ton  panels  of  persons  able  and  sufficient, 
aid  not  susperted  or  procured,  and  to  do  juv 
tice  impartially"  (these  are  merely  the  words 
of  the  Oath  of  a  county  sheriff),  I  hoped  he 
would  rise  superior  to  bis  editorial  capacity, 
aud  act  with  justice.  Nay  even  in  my  first 
aftdavit,  I  did  not  throw  out  this  imputation. 

As  to  the  bub  sheriff,  I  know  him  not,  but 
I  am  iDt'orined  that  the  sheriff  himself  re^ 
turned  the  whole  panel  upon  this  occasion; 
caitrary  to  the  usual  custom,  as  I  am  in- 
formed :  why  this  was  so,  I  know  not ;  I 
camiot  dive  into  the  breast  of  any  man; 
God  forbid  I  should  be  capable  of  diving  into 
hit. — My  lord,  perhaps  what  I  am  gOing  to 
•faeerve  may  be  improper,  but  I  once  thought 
that  intention  constituted  guilt.  I  thought  I 
heard  from  the  bench,  that  my  intention  did 
not  signify. 

Lord  Clonmell. — You  have  said  nothing  im- 
proper jet.  Sir :  go  on,  you  do  not  seem  to 
recollect  the  idea  perfectly. 

Mr*  BamiUon  Roaan.-^li  was  not  from 
your  lordship. 

Mr.  Justice  Downet. — Certainly  it  is  an  opi- 
nion no  judge  could  hold. 

Mr.  UamiUoH  Rowan. — I  have  been  mis- 
taken then ;  it  was  something  like  it^  it  struck 
me  so. 

As  to  the  paper,  it  has  been  said  to  come. 
horn  a  Society  of  United  Irishmen.  One  of 
m^  witnesses  was  asked  was  he  an  United 
Inshmaji.  I  have  heard  much  of  United 
Irishmen,  much  calumny  here  and  elsewhere; 
I  avow  myself  to  be  one,  my  name  has  ap- 
peared to  several  of  their  publications,  I  glory 
m  the  name.  On  entering  that  Society  I  took 
a  test,  by  which  I  am  bound  to  seek  for  the 
emancipation  of  every  class  of  my  fellow- 
citizens,  and  to  procure  (by  spreading  in- 
formation, for  that  is  the  onl^  mode  a  few 
men  assembled  in  Back -lane  can  adopt)  a 
reform  in  the  representation  of  the  people:* 
a  reform,  the  necessity  of  which  has  been  al- 
lowed even  in  parliament.  These  are  our 
objects,  objects  which  I  am  bound  to  pursue  to 
their  completion. 

As  to  tne  paper,  I  honour  the  head  that 
conceived  it,  and  I  love  the  hand  that  penned 
it. .  Much  stress  has  been  laid  upon  the  words 
Universal  Emancipation  and  Representative 
Legislature,  it  may  be  owing  to  a  want  of  lo- 

§ical  precision  in  me,  but  I  do  not  consider 
lese  words  as  carrying  the  meaning  which 

has  been  imputed  to  them.    I  did  imagine 

1— ■.".^i^— ■.—.—.— ——^-^—»— » ■         ■  ■  ■ 

*  It  being  the  interest  as  well  as  the  in- 
tention of  the  people  to  have  a  fair  and  equal 
representation,  whoever  brings  it  nearest  to 
that,  is  an  undoubted  friend  to  and  establisher 
•f  the  government,  and  cannot  miss  the  con- 
sent and  approbation  of  the  community.— 
Locke  on  Qovenunent.  sect.  158.    Orig,  Ed, 


that  the  British  oonstitatiQn 
tative  legislature,  that  the  people  were  repre^ 
sented  by  the  House  of  Commons ;  that  the 
Lords  repret>ented  the  territory,  the  proper^; 
and  that  the  king  represented  the  power  of 
the  state,  the  united  force^  the  power  of  the 
whole,  placed  in  his  liands  for  the  benefit  of 
the  whole.  As  a  person,  as  a  mau,  I  know 
nothing  of  the  king;  lean  know  nothing  of 
him,  except  as  wielding  the  force  of  the  na- 
tion, to  be  exercised  ror  the  benefit  of  the 
nation ;  *  and  if  ever  that  force  should  be 
misapplied,  or  abused,  it  then  remains  for  the 
people  to  decide  in  what  hands  it  ought  to  be 
placed,  t 

I  really  feel  my««lf  in  an  awkward  sttua^ 
tion,  thus  declaring  my  sentiments,  seeing  in* 
tentions  different  from  those  both  of  the  aiH 
thor  and  myself  are  fixed  upon  that  paper, 
for  the  distribution  of  which  I  am  perseruted. 
Irom  my  situation  however,  having  an  inde- 
pendent fortune,  ea«>y  in  my  cir.  u:nstances» 
and  with  a  large  famiiv,  insurrection  of  anj 
sort  would  surely  be  tlie  last  thing  I  could 
wish  for ;  I  ask  no  favour,  but  1  submit  myself 
to  the  clemency  and  the  justice  of  the  Court, 
and  I  trust  that  whatever  may  be  their  sen- 
tence, I  shall  bear  it  with  becoming  forti- 
tude. 

Lord  CionmeU. — I  have  conferred  with  my 

*  But  yet  it  is  to  be  observed,  that  although 
oaths  of  allegiance  and  fealty  are  taken  to 
him  (the  king),  it  is  not  to  him,  as  supreme 
legislator,  but  as  supreme  executor  of  tlielaw, 
made  by  a  joint  power  of  him  with  others  ; 
allegiance  being  nothing  but  an  obedience  ac- 
cordiiig  to  law,  which  when  he  violates,  he 
has  no  right  to  obedience,  nor  can  claim  it. 
otherwise  than  as  the  public  person  vested 
with  the  power  of  the  law,  and  so  is  to  be 
considered  as  the  image,  phantom,  or  repre- 
sentative of  the  commonwealth,  acted  by  the 
will  of  society,  declared  in  its  laws ;  and  then 
he  has  no  will,  no  power  but  that  of  the  law. 
But  when  he  quits  this  representation,  this 

Eublic  will,  and  acts  by  his  own  private  wiU^ 
e  degrades  himself,  and  is  but  a  single  pri- 
vate person,  without  power,  and  without  wiU^ 
that  nas  any  right  to  obedience ;  the  members 
owing  no  obedience  but  to  the  public  will  of 
the  society. — ^I^ocke  on  Government,  sect.  131. 
Orig.  Edit. 

t  This  doctrine  of  a  power  in  the  people  of 
providing  for  their  safety  anew,  by  a  new  le- 
gislative, when  their  legislators  have  acta! 
contrary  to  their  trust  by  invading  their  pro- 
perty, is  the  best  fence  against  rebellion,  and 
the  probablest  means  to  hinder  it — Locke, 

sect.  290. When  king  Charles*s  deluded 

brother  attempted  to  enslave  the  nation,  he/ 
found  it  was  beyond  his  power.  The  people 
both  could  and  did  resist  him  ;  and  in  conse- 
quence of  such  resistance,  obliged  him  to  quit 
his  enterprise  and  his  throne  together.-^ 
Blackstone,  public  wroDgs^  B.  4.  c  33.  f,  6.. 
Orig,  Edit^ 
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brethren  Upon  what  has  fallen  fh>m  yoo,  con- 
fessedly in  mitigation  and  with  that  view 
There  are  two  facts  which  you  seem  to 
insist  upon  as  new.  If  it  made  for  you,  that 
Mr.  Blcnnerliasset  made  the  motion  you  state 
r  willingly  adopt  it.  If  1  had  known  it  in 
nving  the  history  of  this  case,  I  should  not 
£aye  omitted  that  or  any  thing  else  done  in 
this  Court.  You  mentiobed  that  the  infor- 
mations bhould  have  heen  returned,  they  were 
returned  into  the  crown-ofBce. 

Mr.  Rowan, — My  Lord,  I  meant  they  were 
not  returned  to  the  grand  jury. 

Lord  Cionmell. — ^  he  proceeding  wa«i  not  by 
vray  of  bill  of  indictment,  therefore  what  you 
desire  could  not  have  been  adopted.      Thtf 

Sroceedings  here  were  by  information  £x-Of- 
cio,  and  when  the  informations  were  lodged 
in  the  crown  office,  which  I  am  instructed  to 
say,  was  the  first  day  of  Hilary  Term,  1793, 
the  first  day  the  Court  sat  afterwards  the  in- 
formation was  filed  and  the  other  proceedings 
had.  There  is  notlung  else  that  has  not  been 
touched  upon.  As  to  the  meaning  of  the  libel, 
I  owe  justice  to  every  man,  and  here  and  every 
where  I  have  said  that  no  inference  can  be 
drawn  from  any  construction  in  vour  favour 
tlia;t  w«is  omitted.  I  think  I  shall  be  justified 
in  saying  that  you  were  well  and  ably  defend- 
ed by  your  counsel.  Nothing  has  fallen  froui 
you  that  affected  the  minds  of  the  Court  in 
mitigation,  to  change  the  judgment  which  we 
liave  thought  proper  should  be  pronounced 
upon  you.  I  shall  not  adopt  any  idea,  or 
suffer  any  idea  to  arise  in  my  mind,  from 
what  you  last  let  fall  from  you,  to  increase 
that  punishment.  *     The  judgment  of  this 

*  In  the  case  of  The  King  against  Withers 
(3  T.  R.  428)  lord  Kenyon  cIi.  just,  said  **  It 
is  well  settled  that  the  conduct  of  a  defendant 
subsequent  to  the  time  when  he  is  found 
guilty,  may  be  taken  into  consideration, 
either  by  way  of  aggravating  or  mitigating 
the  punishment.-' 

Undoubtedly  it  is  the  settled  practice, 
upon  convictions  for  misdemeanors,  to  receive 
affidavits  in  mitigation  and  aggravation ;  and 
in.  such  affidavits  it  is  permitted  to  relate 
facts  respecting  the  general  character  and 
conduct  of  the  convict  See  Starkie  on  the 
law  of  slander  and  libel  ch  41.  Holt  on  the 
liaw  of  libel,  b.  3.  ch.  o,  and  Mr.  Christian's 
jiote  to  4  Bl.  Comm.  151.  Yet  it  may  seem 
that  there  is  some  objection  to  the  admission 
of  affidavits,  which  disclose  other  facts  than 
those  by  which  may  be  ascertained  or  ex- 
plained the  degree  of  the  guilt  of  the  particu- 
lar offence  betore  the  (!ourt  (and  qu.  if  this 
disclosure  might  not  preferably  be  made,  when 
it  is  practicame,  by  witnesses  subject  to  cross- 
ezamintion  upon  the  trial) ;  for  if  the  disclo^ 
sure  of  facts  unconnected  with  that  particular 
offence  induce  the  Court  to  mitigate  the  pu- 
nishment which,  without  such  disclosure^  they 
would  have  adjudged  to  be  merited  by  the 
offence;  then  it  may  seem  to  Induce  them  to 
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I  Court  will  therefore  be  pronounced  as  is  the 
I  practice  in  Westminster-hall,  by  the  second 
judge  of  the  Court.    It  shall  be  pronounced 
by  my  brother  Boyd. 

Mr.  Justice  Boyd,  —  The  sentence  of  the 
Court  is — ^That  you,  Archibald  Hamilton 
Rowan,  do  pay  to  his  majesty  a  fine  of  five 
hundred  pounds,  and  be  impri^ned  for  two 
years,  to  be  computed  from  the  ^Pth  of  Janu- 
ary, 1794,  and  until  that  fine  be  paid ;  and  to 
find  security  for  your  good  behaviour  for  seven 
years,  yourself  in  the  sum  of  two  thousand 
pounds,  and  two  sureties  in  one  thousand 
pounds  each. 


Of  Mr.  Hamilton  Rowan's  escape  from  prison^, 
and  of  the  proceedings  connected  there- 
with, which  terminated  in  his  receiving 
from  his  majesty  a  free  pardon,  the  fol- 
lowing particulars  have  been  obligingly 
communicated  to  the  Editor  of  this  Work 
by  Mr.  Rowan  himself,  and  are  now  first 
published. 

Dublin,  December,  18 1(). 

When  I  had  been  in  Newgate  about  four 
months,  in  conseauence  of  my  sentence,  the 
reverend  Mr.  Jackson,*  an  Englishman  and 
an  emissary  from  France,  came  to  this  coun- 
try. He  was  accompanied  by  another  person, 
to  whom  he  had  communicated  the  object  of 
his  mission,  and  who  pretended  to  assist  his 
views,  but  bad  in  fact  betra;^ed  him  to  the 
minister,  and  accompanied  him  to  Ireland  as 
a  spy.  They  were  introduced  to  me  iu  the 
eaol.  We  had  several  conferences ;  and  at 
last  a  statement  of  the  situation  of  tliis  coun-i 
try  was  agreed  upon  and  given  to  Jackson,  in 
my  hand-writing.  Mr.  Jackson's  friend  was 
employed  by  him  to  put  this  into  the  post- 
office,  directed  to  Hamnurgh.  He  was  seized 
in  the  act,  and  taken  before  the  privy-council. 
Mr.  Jackson  was  committed  to  prison.  In 
the  evening  Mr.  Jackson's  friend  came  to  my 
room,  and  requested  I  would  procure  him  ad- 
mission to  Jackson ;  which  I  did,  for  at  this 
time  there  was  no  suspicion  of  the  friend 
nor  of  my  being  implicated  with  Jackson. 
In  this  interview  he  said,  that  in  his  exami- 
nation he  had  acknowledged  the  letter  to 
have  been  given  to  him  by  Jackson ;  said  the 
privy  council  seemed  to  be  much  exasperated 

interfere  with  the  royal  prerogative  of  mercy ; 
if  it  induce  them  to  aggravate  the  punishment 
which  they  would  otherwise  have  inflicted, 
then  it  may  seem  to  induce  them,  under  the 
appearance  of  punishing  the  convict  for  the 
offence  of  which  he  has  been  convicted,  in 
fact  to  punish  him  for  matter  of  which  he  has 
not  been  convicted,  and  for  which  he  has  not 
been  tried. 

*  See  in  this  collection^  poft,  his  case  for 
high  treason,  a.  d.  1794, 1795, 
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not  in  m jr  bnid^wfitmg  f 
whith  be  bad  aMwered  by  myiog  be  had 
nerer  seen  me  write ;  that  bis  examinatioa 
HM  not  lefld  endence,  ai  he  bed  refused  to 
iipi  it;  aa3  that  he  was  determined  to letltrfi 
immediately  to  Eoghmd;  bat  that  at  any 
rate  it  was  necessBiyto  have  two  witnesses 
to  oomrict  of  high  treason;  and  if  we  adhered 
to  one  another  we  should  be  safe.  I  asked 
him  whether  Jackson's  situation  would  be 
reudcred  worse,  in  case  I  could  make  mv  e»> 
cape.  He  said  No;  but  he  feared  the  thing 
wouM  be  impossible.  I  left  him  with  his 
friend,  and  never  have  seen  him  since. 

The  next  morning  I  set  about  my  scheme, 
aad  got  it  accomplished  at  twelve  that  night 
It  would  be  a  wasto  of  paper  and  your  tune 
here  to  recount  the  various  deceptions  prac- 
tised on  the  under  gaoler,  which  inducea  him 
to  accompany  me  to  my  own  hoase,  where  a 
rope  being  slung  mdv  out  of  a  two  pair  of 
atairs  window,  enabled  me  to  descend  into 
the  cardeiK  and  to  take  a  horse  out  of  the 
stable,  and  meet  a  fnend  who  should  conduct 
me  to  a  place  of  refuge. 

When  the  gaoler  became  impatient  uid 
forced  into  my  wife's  room,  she  made  him 
every  offer  if  he  would  conceal  himself  and 
go  to  America,  not  raising  a  pursuit,  but  per- 
mitting it  to  be  supposedthat  he  had  acoom- 
paoiecTme  in  my  ntsbt,  which  he  absolutely 
refused,  swearing  be  would  soon  see  me 
hanged.  I  was  taken  to  the  house  of  a  gen- 
tleman named  Sweetman,  since  dead.  It  vras 
aoon  found  that  the  most  probable  means  of 
escapine  from  this  countiy  would  be  bv  a 
amah  pteasure  boat  of  Mr.  Sweetman's ;  nut 
she  was  neither  sea-worthy,  nor  equipped  for 
a  channel  cruise ;  and  a  farther  question  was, 
who  would  risk  themselves  with  me,  n^ 
were  not  in  the  same  danger?  Mr.  Sweetman 
however  did  not  despair,  and  was  successful. 
He  procured  three  sailors  of  the  vicinity  of 
Buldoyle,  where  his  house  was,  about  fnir 
miles  from  Dublin,  to  whom  he  promised 
Ibey  should  be  well  paid,  if  they  would  take 
a  gentleman  to  France  in  his  boat ;  and  they 
consented.  Two  of  them,  the  most  trusty, 
had  been  in  the  smuggling  trade,  and  knew 
the  coasts  of  both  countries. 

The  next  day  was  occupied  iii  procuring 
provisions,  charts,  &c.  &c.  In  the  evening 
ivhen  Mr.  Sweetman  returned,  the  three  men 
came  to  him  and  showed  him  proclamations, 
which  had  been  distribcited  auring  his  ab- 
sence, and  which  oflTered  in  different  sums 
from  the  coremmcnt,  the  city,  and  the  gaoler, 
nearly  S^OOO^.  for  my  apprchenst<m.  They 
said,  "  It  is  Mr.  Hamilton  Rowan  we  are  'to 
take  to  Frafi6e;"  without  hesitation  he  an- 
liwered  it  was;  they  as  innantly  replied, 
**  Never  mind  it.  By  Jestis  we  wiU  land  him 
safe!" 

We  sailed  with  a  fair  wind,  which  however 
■iri  lite  night  got  a  btsad,  atrd  Mew  haird.    As 

vre  could  not  4cMp  t!ie  sea,  we  tctttrned  to 


our  oM  mooffii^  wMar  fiawth.  tteaat 
dl^  the  wind  was  ^mu  iairi  and,  aHer  mm 
otier  oeeuitMice^  on  the  third  dsy  I  haAid 
alRoscot;  on  the  oaast  of  llKliig^  tttdir 
the  fonifted  town  ttf  St  Pted  da  Uen. 

I  lemainad  an  eventful  yeir  in  FfMKi,aad 
sailed  from  Havre,  paasitog  aa  aft  Amatkaa,  la 
Philadelphia.  My  dcpMtufe  from  ftami 
bdng  known,  the  carl  of  Clait  gave  Mn  H. 
R.  an  assunaee,  that  although  the  prosscsh 
tion  against  me  must  ptoCeid  with  tbetttBMl 
rigour,  y«t  he  wonM  use  his  faiftiMM  is  |a»- 
cure  a  restoration  of  the  estatas  to  the  fittil  v, 
— ^ight  children,  and  herself.  AH  the  totit 
of  biw  weta  gone  tfaraittli,  ^K^pttheaapsiat"- 
ment  of  an  agent  lor  the  crown.  This  am- 
soling  information  was  renewed  by  kid  Ghia 
in  1/9^,  with  a  passport  from  the  BiiUdifs^ 
vemtnent,  (or  aae  to  meet  my  fiunHy  la  Dta> 
mark,  and  a  farther  pratniaa  of  ptiatwiag  fee 
a  paidob  when  there  shouhl  be  apaattttik 
Franoa. 

Lord  Clars  died  between  the  time  of  tk 
signature  of  the  prdiminafiea,  and  tiiat  af  tlie 
definitive  peace  of  1805,  and  I  waaleft  «Mk- 
out  a  pabun.  Mr.  Thomas  Steak,  ata» 
schoolfellow  and  lelknr  ooll^iaa  I  had  bna, 
having  heard  these  declamtiooa,  was  latmi 
by  a  mutual  friend  to  adbpt  my  eaiM^  aad  k 
followed  it  un  with  a  seal  1  can  never  fbrMI. 
When  the  French  armiea  were  appfaadiifg 
Hamburdi,  where  I  then  fttided  with  mf 
ftmily,  he  procured  for  me  a  pmMt  af  i 
pardon,  if  I  would  accept  of  it  on  the  oMfr 
tion  of  never  setting  my  foot  ui  tfekbd  aidh 
out  the  permission  of  the  Irish  flavcnaMrt, 
which  was  to  be  expressed  in  the  eady  of  Ik 
pardon,  under  a  lai^e  penalty.  I  acMted  rt 
the  terms  with  thanknilness,  and  eitabarled 
for  England.  Mr.  Steele  ptocuied  the  ia^ 
stmment  to  be  immediately  drawn  up  ud 
laid  before  the  chancellor,  to  reoeife  tk 
great  seal.  The  chancellor  refhsad  to  pat  tk 
seal  to  such  an  instntment ;  and  it  was  ak«e 
a  year  afier,~dunng  which  time  it  was  fbsai 
tliat  the  pardon  must  be  under  thegiaitj^ 
of  Ireland,  where  the  treason  was  comaadiii 
— that  he  gave  as  a  reason  for  his  refustl,  ifcrt 
it  would  have  put  it  in  my  aower,  en  die  pl^ 
ment  of  the  penal  suca,  to  nave  gona  lo  h«* 
land  whenever  1  pleased.  ^ 

I  then  petitioned  the  Irish  gofertttefll 
stating  the  circumstances  of  U^  cas^  aad  I 
received  an  unconditiomd  pardon.  But  tk 
same  condition  ef  not  residing  er  {oiij,^ 
I  Irdand,  without  the  pennission  of  feejg^ 
government,  was  implied.  In  the  iM>^ 
TS05, 1  appeared  in  the  court  of  KlflgVta* 
here,  ana  pleaded  my  pardon.-^  retuiais 
immediatelv  after  to  England,  afccofdiBg  t" 

fromise.  Shortly  after,  my  father  <fied ;  aii 
applied  to  lord  Castlereagh  to  procarei* 
permission  to  pass  a  few  montfaa  on  nj  ^ 
mily  estate,  to  relate  myaffiurs.  Be** 
aogood  as  to  make  the  applicatJon,  W^ 
fore  lord  Hardwicke's  answer  •'''•^J 
change  of  ministrj-  took  phtcc;  and  I  w 


i\m 


Pr9cudi«g$  against  Danid  HA. 


A.  D.  1709. 


[1190 


i4Pplied  for  a  pennissioii  to  reside  in  Ireland, 
which  was  granted ;  and  I  have  lived  here 
^ver  sincet  most  sincerely  anxious  to  piomote 
peace*  barmonyy  and  submission  to  the  laws 
and  QonsUtution  of  Britain. 


The  Proceedings  which  took  place  in  the 
Court  of  King's-bench  DuUin,  on  Mr. 
Rowan's  pleading  his  Majesty's  pardon, 
afe  thus  related  in  the  Annual  Regis- 
ter. 

July  1st,  ia05. 

In  tbe  court  of  King's- bench,  Dublin^  Mr. 
liamiiton  Rowan  was  brought  up  by  writ  of 
liabeas  Corpus ;  and  the  record  of  his  out^ 
lawry  being  read,  the  clerk  of  the  crown,  as  is 
usual  in  such  cases,  asked  the  prisoner  what 
'hfi  had  to  say,  why  judgment  of  death  and 
4ixacution  should  not  be  awarded  against 
turn  ?-»Mr.  Rowan  said,  that  he  was  instruct- 
^  by  his  counsel  to  say,  that  the  outlawry 
contained  errors  in  fact.  The  attorney-gen^ 
jal  confessed  errors  in  the  outlawry,  which 
was  reversed.  Being  put  to  plead  to  the  in* 
.dictment,  Mr.  Rowan  pleaded  his  majesty's 


most  gracious  nardon.  Having  then  obtained 
liberty  to  speak,  Mr.  Rowan  addressed  the 
Court  nearly  in  these  words : 

When  last  I  had  the  honour  of  appearing 
before  this  tribunal,  I  told  vour  loroshipsy  I 
knew  his  m^esty  only  by  bis  wielding  the 
force  of  the  country ;  since  that  period,  dur- 
ing my  legal  incapaciQr  and  absence  beyond 
seas,  my  wife  and  children  have  not  onlv 
been  unmolested,  but  protected ;  and,  in  an- 
ditJon  to  those  favours,  I  am  now  indebted  to 
the  royal  mercy  for  mv  life.  I  will  neither, 
my  lords,  insist  upon  the  rectitude  of  my  in- 
tentions, nor  the  extent  of  my  gratitude,  lest 
my  conduct  should  be  attributeS  to  base  and 
unworthy  motives ;  but  I  hope  my  future  life 
will  evince  the  sincerity  of  those  feelings 
with  which  I  am  imprcMed,  by  such  unme- 
rited proofs  of  his  mi^esty's  beneficence. 

To  which  addrasa  the  Chief  Justice 
[DownesJ  replied : 

Mr.  Rowan;  From  the  sentiments  you 
have  expressed,  I  have  not  a  doubt  bat  you 
wiU  prove,  by  your  future  conduct,  that  his 
majesty's  pardon  has  not  k)een  bestowed  on 
an  unworthy  object 

Mr.  Rowan  then  bowed  to  the  Court  and 
withdrew.    XLVII.Jftii.Rfg.iOS. 


£85.  Proceedings  against  Danibi,  Hoit^  for  publishing  a  Sedttious 
LibeL  intituled^  '^  An  Address  to  the  Addressers/'  and  for 
publishing  another  Seditious  Libel^  intituled^  ''  An  Address 
to  the  Tradesmen^  Mechanics^  Labourers,  and  other  Inha* 
bitants  of  the  Town  of  Newark,  on  a  Parliamentary  Reform  :'* 
33  &  34  Georgb  III.  A.  D.  1793. 


|The  following  account  of  this  case  is  extracted 
from  a  pamphlet  published  in  the  year 
ITM  by  the  defendant  under  the  title  of 
^  A  Vindication  of  the  conduct  and  prin- 
dples  of  the  Printer  of  the  Newark  He- 
rald :  an  Appeal  to  the  justice  of  the 
people  of  England,  on  the  result  of  the 
two  recent  and  extraordinary  prosecu- 
tions for  libels.  With  an  Appendix. 
^y  Daniel  Haiti  printer  of  the  Newark 
Herald."] 

In  the  month  of  July  last  [1799]  the  assises 
*^vere  heM  at  Nottingham,  where,  as  a  matter 
4ef  course,  my  two  prosecutions  came  on  for 
^rial,  and,  as  another  matter  of  course  too, 
liefore  a  special  jury.  The  information  for 
celling  the  <*  Address  to  the  Addressers,'^  was 
4tnX  tried.  In  the  course  of  this  trial,  it  in- 
«entestibly  appeared,  that  this  pamphlet  was 
^bKehed  by  me  long  before  it  was  proved  to 
«e  a  libel  in  any  court  of  judicature,  and  sold 


merely  in  the  regular  routine  of  my  businesus; 
no  proof  being  broueht  of  my  intention  to  cir- 
culate it  in  particular,  more  than  other  new 
publications  of  any  description  whatever. 
One  of  the  witnesses  (Mr.  S.  Hunter)  pro- 
duced on  the  part  of  the  prosecution,  proved, 
that  in  a  conversation*  he  had  with  me  on  the 

*  This  conversation  is  thus  represented  by 
Mr.  Holt  in  another  ]Mirt  of  his  pamphlet: 

Soon  aAer  the  institution  of  the  <'  Newark 
Association,  for  the  support  of  the  constitu- 
tion,'' a  member  of  the  committee  called  on 
me  as  a  friend,  and  acquainted  me,  that  the 
association  had  it  in  contemplation  to  inform 
against  all  tlmse  who  pubhsned  writings  of  a 
seditious  tendency;  and  requested  me  to 
take  out  of  my  shop  window,  several  publi- 
cations which  he  apprehendea  they  in  their 
wisdom  might  deem  either  seditkms  or  im- 
proper. Knowing  that  I  had  no  publications 
exposed  for  sale,  that  were  then  TOonouneed 
either  libellous  or  seditious,  by  the  laws  of 
my  country;  imd  warmed  at  this  bare  strppo- 
\  sitien  that  I  should  be  dttught  cajpable  of  eel- 
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subject  of  libellous  publications,  previous  to 
the  sale  of  the  pamphlet  inquestioa,  I  infornied 
him  that  I  haci  taken  out  of  my  shop  all  such 
of  P%ine*s  works  as  had  then  been  declared 
libels,  and  that  I  intended  not  to  vend  any 
more  of  them;  nor  would  I,  on  any  account. 
Jell  a  li1>el,  knowing  it  to  be  one. — After  a 
trial  of  6ve  hours,  in  which  my  counsel, 
Messrs.  Dayrell  an^i  Clarke,  did  all  that  ^;reat 
abilities  like  theirs  could  do  in  such  a  situa- 
tion, the  special  jury  withdrew,  taking  the 
pamphlet  with  them,  and  returned  in  about 
naif  an  hour  with  a  verdict  of— Gciltt  ! 

The  trial  for  reprinting  and  publi«>hing  the 
following*  •*  Address"  next  came  on,  before 
another  special  jury. 

^Address  to  the  Inhabitants  of  Leeds,  Shef- 
field, Birmingham,  Manchester,  and 
other  L'nrepresented  Towns,  on  a  Par- 
liamentary Reform. 

**  Friends  and  Countiymen ; 
**  Permit  me,  with  the  affection  that  every 
man  ought  to  bear  towards  his  fellow  citisens, 

*  The  only  alteration  in  this  paper  from 
the  original  copy,  was  merely  the  title ;  that 
for  which  I  was  prosecuted  being  addressed 
to  the  inhabitants,  &c.  of  '*  Newark.**  Orig, 
Ed. 


ling  any  book  of  that  description,  knowing  it 
to  be  so,  I  answered  him,  I  believe,  nearly  in 
the  following  words:  '*  That  I  was  highly 
sensible  of  this  nuirk  of  his  friendship,  and 
conceived  myself  much  obliged  to  him  for 
taking  the  trouble  to  inform  me  of  the  inten- 
tion of  the  association,  previous  to  their  put- 
ting it  into  execution ;  but,  at  the  same  time, 
I  begged  leave  to  say,  that  as  the  publications 
to  which  he  alluded  had  not  yet  been  legally 
pronounced  libels  by  a  jury  of  my  fellow-riti- 
zens,  or  even  noticed  as  such  by  the  Attorney- 
general  in  London,  where  they  were  origimUly 
and  avowedly  publiKhed,  I  could  not,  nor 
would  not,  consent  to  take  them  out  of  the 
window,  or  prevent  their  being  publicly  sold 
in  my  shop,  to  gratify  the  tyrannic  wishes  of 
a  set  of  men  who  certainly  had  no  legal  au- 
thority to  interfere  in  the  business.  To  com- 
ply with  the  requisitions  of  the  association 
m  this,  or  in  any  other  instance,  where  the 
obnoxious  writings  were  not  specifically  men- 
tioned uould  be  to  strike  at  the  very  root  of 
my  business ;  for  how  was  I  to  ascertain  what 
were,  and  what  were  not  libels,  previous  to 
their  being  so  found  by  the  verdict  of  a  jury  ? 
What  was  1  to  sell,  or  what  was  I  to  refuse 
selling?  Where  was  I  to  draw  the  line?  I 
observed,  that  far  from  being  the  wilful  sedi- 
tious, disatiected  person  the  association  wish- 
ed to  hrive  the  public  believe,  and  wliich  they 
affected  to  beheve  themselves;  I  refused  to 
sell  both  parts  of  Mr.  Paine's  Rights  of  Man, 
though  the  verdict  then  only  applied  to  the 
second,  as  soon  as  I  knew  it  to  be  ac^udged  a 
Mbcl.    Did  tliis  conduct  wear  the  appeaiance 


and  with  the  anxiety  that  every  dtiseii  oo^t 
to  feel  for  his  country,  to  submit  to  your 
consideration  the  following  reasons  why,  in 
my  humble  opinion,  the  rerorra  of  pariiaiDeiit, 
now  in  agitation,  ought  not  to  be  negaided  by 
you  with  indifference : 

*^  1.  Being  subject  to  the  legislation  of 
persons  whom  other  men  have  plaK«d  over 
you,  it  is  evident  that  you  are  deoied  tint 
which  is  the  birthright  of  eveij  EaglisbBiii, 
and  without  wliich  he  is  not  a  tree  man,  fix. 
a  share  in  the  making  of  those  bws  which 
have  power  over  your  properties,  your  fwrn- 
lies,  your  lives,  and  liberties. 

'*  3.  Being  very  deeply  interested  in  tnde, 
not  only  at  home,  mit  in  all  parts  of  tiie 
world,  you  ought  to  have  in  parliament's- 
puties  well  intbrmed  on  the  -subject  of  cooh 
merce  in  all  its  branches,  but  more  ptrtiah 
larly  acquainted  %^th  that  which  you  in  a 

of  disaffection }  With  respect  to  the  obwvw 
rantable  suspicions  of  my  principles  aoi 
views,  implif»  m  this  intended  interfacpce 
of  the  association,  they  raerited  no  other  re- 
futation, than  indignant  conteinpt  — Afbr 
some  observations  on  the  prejudicial  and  d^ 
spotic  tendency  of  the  intertWence  of  the  as- 
sociation in  the  sale  of  political  pampUd^ 
and  in  the  internal  reg;ulation  of  my  bosinesi; 
I  concluded  by  declaring,  that  from  seveni 
private  circumstances,  I  was  well  cooviacai 
It  was  not  a  love  of  public  justice  tlut  a^ 
tuated  the  association  in  their  fMticeediiigi 
against  me,  but  a  diabolical  spirit  of  pii^ 
revenge,  and  a  desire  to  wound  rhroo^n  on 
the  local  liberty  of  the  presa,  that  indond 
them  to  take  the  present  steps ;  but  I  assurei 
him  in  the  accomplishment  of  these  objfcls 
they  would  eventually  find  themselves  mis- 
taken and  disappointed,  as  I  was  detennined 
not  to  swerve  irom  my  duty  as  a  mso  sod  t 
printer,  through  the  ap  rebension  of  any  mt* 
sonal  danger,  nur  was  I  to  be  intimklalea  by 
the  pitiful  threats  of  associated  placemen  SM 
pensioners. — ^The  freedom  of  the  press  an 
attacked,  and  I  felt  it  my  duty  as  well  as  laj 
inclination,  as  a  printer,  to  defend  lUid  np- 
port  it,  as  far  as  my  individtial  exertioas 
could  extend.  In  those  times  of  fidse  alam, 
and  pretended  danger,  it  became  eveiy  tnie 
friend  to  his  countrjr  to  be  at  his  post  Thii 
I  conceived  to  be  mine,  and  here  thev  wmki 
ever  find  me.'* — Here  this  gentleman  left  lae, 
but  not  without  first  acquiescing  in  the  prs- 
priety  of  my  remarks,  and  expressing  his  ap- 
probation of  my  conduct — I  have  been  tho 
particular  in  relating  the  circumstances  of 
tliis  interview,  as  the  subsequent  procecdiags 
of  the  assijciation  were  manifestly  regolatal 
by  it. 

From  the  moment  this  gentleman  left  n^  < 
I  foresaw  what  would  happen ;  and  ^^P^^^  I 
as  a  matter  of  course,  an  applicatii/O  fniin  w  J 
assuciation  to  \\\e  attorney-geuer«i,  ^  ^fj  J 
information  ^st^st  me,  lor  my  outr^eonatf" 
seditious  conduct     Vindkvtian^  ifc.  pp»  ^^ 
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espedal  numner  eomniit  to  their  guardianships 
as  your  innmediate  representatives.  It  is  not 
otherwise  possible  that  your  interests  should 
be  properly  attended  to 

**  3.  Shuuld  you  nut  join  the  public  spirit- 
ed towns  and  counties  who  may  petition  for 
a  reform  in  the  natiundl  representation,  there 
is  reason  to  apprehend  that  it  will  be  but  verv 
imperfectly  amended.  And  if  the  amend- 
ment fail  any  thing  short  of  making  parlia- 
ment independent  of  the  crown,  perhaps  the 
only  difference  we  may  find,  may  be,  that  it 
may  henceforth  cost  the  nation  more  to  pur- 
chase majorities  for  the  minister,  than  it  has 
hitherto  (l(;ne ;  for  if  corruption,  instead  of 
being  made  impossible,  be  only  rendered 
somewhat  more  troublesome,  the  additional 
trouble  as  well  as  the  additional  value  oi 
votes,  must  be  paid  for. 

"  4.  It  is  a  truth  known  to  you  all,  that  a 
coiuntry  which  once  loses  its  liberty,  must 
shortly  lose  its  trade  also.  Thus,  on  com- 
mercial principles  themselves,  you  are  bound 
to  contribute  your  share  towards  the  reform 
in  parliament,  although  it  should  be  attended 
^th  some  cost  and  labour.  The  fruits  of 
your  industry  will  prove  to  your  children  but 
a  poor  inheritance,  if  not  accompanied  with 
<freedoni 

"5.  So  long  as  a  majority  of  the  House  of 
Commons  shall  continue  to  be  appointed  by 
a  number  of  borough  electors,  not  exceeding 
seven  thousand  as  now  is  the  case ;  so  long 
will  bribery  govern  borough  elections,  corrup- 
tion be  the  characteristic  of  parliament,  and 
an  oppressive  taxation  be  the  lot  of  the  peo- 
pie. 

^  6.  If  the  present  inequality  of  represen- 
tation and  length  of  parliaments  be  the  cause 
of  parliamentary  corruption,  as  they  un- 
doubtedly are,  we  must  remove  the  causes 
-before  the  effect  will  cease 

**  7.  By  a  corrupt  parliament  is  meant, 
that  which,  instead  of  being  a  shield  against 
unnecessary  taxation,  is  the  hired  instrument 
'whereby  the  nation  is  pillaged ;  —  that 
vrhich,  instead  of  proving  a  check  upon  the 
crown,  when  disposed  to  en^ge  in  unnecessary 
«nd  ruinous  wars,  is  the  bribed  tool  by  which 
the  nation  was  first  gulled  into  an  approbation 
of  war,  and  afterwards  drained  ot  its  blood 
and  trcarures  to  carry  it  on :  —  and  again, 
uniform  experience  teaches  us,  that  whenever 
parliaments  are  under  an  undue  influence 
from  the  crown,  they  are  ever  ready  to  betray 
the  most  sacred  rights  of  the  people.  Suffice 
it*  at  present  to  recall  to  your  recollection  a 
few  instances  only.  In  the  reign  of  Henry 
8,  parliament  enacted,  that  the  king's  pro- 
clamation should  have  the  force  of  Taw;  in 
the  reign  of  William  m,  they  made  a  precedent 
for  suspending  by  statute  the  benefits  of  the 
habeas  corpus ;  and  it  has  since  been  several 
times  practised:  in  the  reigi.  of  George  1.  by 
means  of  the  statute  vulgarly  called  the  riot 
act,  all  the  constitutional  means  of  giving  sup- 
fiortto  the  civil  magistrate  were  supplanted  m 


favour  of  the  practice  of  calling  out  the  stand" 
ingarmy  That  government  which  cannot  pre 
serve  its  authority  without  such  ad  instruments 
deserves  not  the  name  of  government ;  and  that* 
country,  in  which  it  is  an  ordinary  practice  to 
support  the  execution  of  its  laws  by  a  stand- 
ing army,  is  not  a  free  country.  But  the 
deadliest  wounds  that  freedom  ever  received 
from  parliament,  were  those  which  have  been 
given  it  by  the  disfranchising  statute  of  Henry 
6,  the  triennial  act  of  William  3,  and  the  sep- 
tennial act  of  George  1,  for  by  the  joint  ope- 
ration of  those  three  statutes,  the  very  foun- 
dations of  the  constitution  are  removed. 
Those  statutes  not  only  defraud  the  nation  of 
six  parts  in  seven,  both  of  its  election  and 
its  representation,  but  they  have  effectually 
vitiated  the  remaining  seventh. 

'*  8.  Parliaments  chosen  as  they  now  are, 
and  continuing  for  seven  years  as  they  now 
do  will  ever  be  composed,  for  the  most  part^ 
of  a  few  factions,  under  the  guidance  of  parti- 
cular noblemen,  perpetually  contending  for 
the  power  and  emoluments  of  office.  The 
common-soldiery  of  these  several  factions, 
like  that  of  all  other  standing  armies,  is  made 
up  of  mercenaries  from  the  most  idle  and  pro- 
fligate orders  of  the  community.  Who  so 
idle,  as  men  of  pleasure,  and  the  vicious  part 
of  our  nobility  and  gentry  ?  Who  so  profli- 
gate, as  murdering  nabobs,  prostitute  lawyers, 
and  unprincipled  adventurers,  who  through 
the  iniquity  of  corrupt  elections,  make  their 
way  into  parliament,  and  there  let  out  their 
tongues  and  their  votes  for  hire  ? 

"  9.  Parliaments  chosen  as  they  ought  to 
be,  that  is  by  the  whole  nation  in  just  propor- 
tion, and  continuing  as  they  ought  to  do,  for 
one  session  only,  must  of  course  (as  corrup- 
tion without  doors  would  then  be  impossible) 
consist  of  men  most  eminent  for  virtue  and 
wisdom  from  every  part  of  the  kingdom. 
Every  district  and  every  town  (freed  from  an 
undue  influence  by  the  multitude  of  its  elec^ 
tors)  would  undouDtedl^  appoint  for  its  par- 
liamentary representative,  or  attorney,  the 
person  best  acquainted  with  its  interests,  and 
best  qualified  to  promote  them.  These  re- 
presentatives, feelinjg  that  dependance  on 
their  employers  which  an  annual  election 
would  ensure,  and  carrying  with  them  into 
parliament  characters  of  value,  would  be 
doubly  guarded  against  falling  into  tempta- 
tion ;  besides  their  virtue  would  be  forther 
secured  from  this  important  consideration, 
that,  as  no  minister  in  his  senses  would  es- 
teem it  practicable  to  bribe  a  majority  of  such 
a  parliament,  it  follows,  that  bribing  indivi- 
duals could  be  of  no  use  to  him. 

"10.  But  such  a  parliament  cannot  be  had 
unless  we  will  revert  to  the  first  principles  of 
our  constitution,  which  we  have  so  shame- 
fully abandoned.  Since  electing  a  parliament 
is  our  only  security  against  an  arbitrary  power 
in  the  crown,  election  itself  must  be  not  only 
the  common  right,  but  the  common .  duty  of 
all  the  people. 
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11.  TbeoBlvfhiwibleol^joctioo  which  is    tb«  vcrresienee  •f  thai  cgprtiUitiop  wfakh 
hdd  forth,  in  oroer  to  discoiirage  th«  nwou-    they  inDeiit  in  common  with  ourselves,  aiy| 


&cturiog  towns  from  demandii]^  represeota- 
lioo,  namely,  the  losa  of  time  amoogst  the 
workmen  that  would  be  occasioned  by  elec- 
tions, is  an  idle  bugbear. 

'*  13.  All  the  idleness  and  vice  of  modem 
elections  in  this  country  are  the  consequences 
•f  that  very  inequality  of  representation,  and 
that  long  duration  of  pariiament  of  which 


as  that  without  which  th^  knew  tb^  tbooU 
not  be  a  free  people  P 

*'  15.  If  you  think  to  enjoy  the  benefits  of 
representation  through  persons  chosen  by 
other  men,  and  over  who$e  dismissioo  jou 
have  no  power,  you  much  deceive  yourselves* 
Supposing  a  merchant  had  not  the  choice  of 
his  own  clerks,  nor  workmen,  nor  househoU 


we  complain.  While  all  but  the  villeius  of :  servants,  but  tney  were  to  be  appointed  for 
former  times,  that  is,  while  all  free  sul^ectf  him  by  the  ei^ciseman,  or  by  some  neiil^ 
k«d  their  votes,  and  parliaments  were  chosen  !  bouring  lord,  who  had  an  interest  in  so  doiogj 
sometimes  twice,  and  sometimes  thrice  in  a  '  and  if,  when  so  appointed,  he  could  not  |il 
year,  tumult  and  debaucbeiy  at  elections  were  '  fid  of  them  in  Usm  than  seven  ye^rs,  let  their 
unknown ;  and  there  were  not  above  two  or  |  idleness,  extravagance,  and  dishonesty  W 
three  cases  of  false  returns  or  disputed  elec-  i  ever  so  glaring,  and  their  insolence  ever  S9 
tions  in  tffe  course  of  two  hundred  and  seven*  \  insu£rera3>le.  ooes  it  need  the  spirit  of  pr(»phe* 
,  as  stands  proved  by  authentic  re-  I  cv  to  foreteJ,  that  his  name  would  soon  oe  ia 


teen  years, 

cords  in  the  tower,  th  a  singfe  parliament  of 
the  present  reign,  the  trials  upon  contested 
elections  fill  five  large  volumes ;  and  the  pro- 
iltgacv  so  frequently,  attending  the  choice  of 
aBombers  is  a  reproach  to  our  age  and  nation. 
—-Is  it  not  time  then  to  restore  a  representa* 
tionofaU,  and  parliaments  of  a  single  ses* 
sion ;  since  they  alone  can  ensure  us  peace- 
able and  virtuous  elections? 

**  t3.  Prevent  the  temptation  to  the  evil 
you  dread,  aind  the  evil  itself  will  be  prevent* 
ed :  this  yi  a  law  of  nature.  If  parish  officers, 
if  eommon^councU-men  of  London,  and 
mayors  of  corporations^  if  committees  for  all 
norts  of  business,  if,  in  short,  deputies  of  any 
other  description,  can  be  axmually  or  more 
irequently  elected,  without  any  evil  conse- 
quences, IS  it  not  an  insult  to  common  sense 
to  tell  us,  that  deputies  for  transacting  our 
parliamentary  busmess  may  not  be  elected 
a]60?--Prevent,  I  say,  the  temptation  to  the 
evil  you  dread,  and  the  evil  itself  will  be  pre- 
vented. The  temptation  to  the  candidate— is 
the  hopes  of  a  place,  a  title,  or  what  else  he 
can  get  firom  the  minister;  the  temptation  to 
the  borough  elector-*  is  the  candidate's  treat 
and  bribe. — As  elections  of  all,  and  sessional 
parliaments,  would  cut  up  by  the  roots  this 
tommeroe  of  corruption,  so  they  would  ensure 
you  elections  as  p^tceable  and  orderly,  as  your 
meeekly  meetings  at  divine  service,  or  in  your 
markets.  Thus  that  glorious  word,  election, 
which  is  not  to  be  found  in  the  dictlonaiy  of 
any  enslaved  nation,  would  be  restored 
amongst  us  to  its  plain  and  honest  significa^ 
tion:  carrying  with  it  no  other  ideu^  than 
tliat  of  a  free  choice  of  freemen,  fiar  their  own 
benefit  and  happiness. 

^  14.  But  if^we  cannot  believe  historv,  nor 
place  confidence  in  records  themselves,  let  us, 
At  least,  trust  our  own  senses,  and  observe 
what  Is  the  conduct  of  our  sober  and  sagacious 
bnthren  of  America.  If  representation  be  of 
no  use  to  a  trading  people,  and  if  elections 
are  nuisances,  why  nave  the  citizens  of  Pbil- 
•dlelphia,  Boston,  and  all  America,  secured 
l9  themselves,  by  their  new  constitution,  an 
equal  representation  and  annual  electionsi  as 
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the  gazette,  proclaiming  him  a  ruined  sad 
miserable  man  ?  And  is  not  that  great  mer- 
chant,  the  nation,  brought  to  the  verge  ef 
bankruptcy  by  these  very  means  ?^A  n^ 
tion  happy  above  others  in  the  fertili^  «f 
its  soil,  and  the  industry  of  its  inhabitants;  s 
nation  which  now  possessea  a  distnct  of  li^ 
dia,  equal  to  the  whole  kingdom  oi  France 
and  until  the  other  day  possessed  also  a  gmv* 
tinent  in  America,  is  nevertheless,  I  say.  vA 
by  the  means  {  have  pointed  out,  nearly  re* 
duced  to  the  condition  of  a  bankrupt  la 
consequence  of  losing  through  supiocnetSi  Un 
appointment  of  its  own  clerks,  workmen  aai 
servants,  or  in  other  words^  ita  own  paiiifr> 
ment,  it  is  now  indebted  two  hundred  wuk 
seven^  millions  of  money,  and  not  only  itf 
lands,  but  future  industry,  is  deeply  mecW 
gaged  for  the  payment  of  the  interest ;  wkerfr- 
as,  had  it  coostantiy  asserted  its  ligbt^  il 
needed  not  at  this  day  to  havo  owed  a  ^ 
ling. 

'*  IG.  As  the  interest  upon  these  two  faua- 
dred  and  seventy  millions  is  just  so  much  to 
be  deducted  from  the  national  industry,  sad 
as  nations  less  taxed  may  consequently  sik 
derscU  us  at  fbrei^  niarkets,  the  manitfiP' 
turing  towns  of  this  kingdom  are  peqilisr^ 
and  eminently  interested  in  restoring  pniiQr 
to  parliaments.  They  ought  also  to  recollect 
that  if  it  be  neglected,  an  increase  of  M$ 
and  consequently  an  increase  of  taxes,  must 
follow  ;  for  so  long  as  the  cause  of  estrsva* 
gance  remains,  the  effect  will  not  cease. 

<<  17.  Although  it  b  granted, that ifpet^ko- 
roughs  and  septeimial  parliaments  were  still 
to  remain  in  Uatu  quo,  and  the  only  slM* 
tion  to  be  obtained,  were  a  mere  election  ^ 
two  members  for  each  manufacturing  ton 
the  general  advantage  therefrom  wouU  ka 
trifling,  and  the  new  elections  might  ptrfa^pi 
be  inconvenient :  yet,  that  is  not  what  is  p^ 
posed ;  nor  would  oe  the  consequence,  if  tbop^ 
towns  containing  animmenseproportioo,af the 
wholenation.  would  properly  eaertthemsslv«K 
In  coiitjunction  with  Surrey,  MiddleseM"'  ^ 
metropolis,  united  in  quintuple  elliaiio^M4 
the  mapy  other  i^snerous  towns  and  c«MW 
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ndifeh  may  petiUon^  the  vast  weight  of  the 
AMittfiEicturins  towDft  would  no  longer  stifier 
ottf  hopee  and  feara,  our  recovery  or  our  total 
ruin,  to  hang  in  doubtful  balance;  but  the 
dterttng  told  of  reformation  would  preponde- 
rale,  Mid  treachery  and  oppression  luck  the 
beam. 

*^  19.  Take  a  sketch  of  such  elections  as 
are  proposed.  It  being  found  that  the  pro- 
portion of  £n]glish  electors  to  every  represen- 
taiive^  according  to  the  present  number  in  the 
House  of  Commons,  is  about  three  thousand. 
It  follows,  that  each  town  ought  to  be  divided 
inle  districts  of  election,  containing  each 
about  that  number  of  male  inhabitants,  of 
twenty-one  years  of  age.  By  the  militia  Usts 
akmethis  might  be  easily  done.  In  towns 
where  the  wl^le  number  of  electors  for  each 
district  might  inhabit  one  parish,  there  ought  to 
be  ten  or  twelve  subdivistons  of  them,  so  that 
Mt  more  than  three  hundred  at  most  elect  in 
one  place.  This  would  not  only  preserve  the 
ptRce,  but  ensure  the  completion  of  the  elec- 
tion in  one  forenoon ;  it  woukl  also  so  facili- 
taie  the  attendance,  that  no  manufacturer  or 
mechanic  need  lose  an  hour's  labour. 

*  19.  A  moment's  reflection  will  convince 
any  candid  man,  that  in  such  elections  an- 
nually repeated  there  could  be  no  such  thing 
as  briberv;  and  if  a  balk)twere  added,  aU 
tindue  influence  of  wealth  or  authority  would 
be  guarded  against.  Bribery  and  threats  out 
of  the  question,  who  could  have  an  interest 
M  temptation  to  promote  anv  licentiousness  f 
It  has  already  been  shown  also  that  in  parlia- 
ments so  elected,  and  so  dependant  on  the 
esteem  and  confidence,  and  power  of  the 
people,  it  would  be  as  impossible  for  a  mini- 
ster to  obtain  support  by  corruption,  as  now 
it  is  Impossible  to  find  support  without  cor- 
ruption. 

*^  to.  But  a  mmtMer,  it  is  said,  cannot 
carry  on  the  business  of  ^e  nation  without  a 
majority.  This  is  held  to  be  an  axiom  in 
|H>ntics.  And  so  It  is.  No  maxim  is  more 
true.  But  it  is  equally  true,  that,  in  parlia- 
tnents  chosen  as  ours  now  are,  that  majority 
must  be  had  by  means  of  faction  and  bribery; 
in  a  reformed  parliament,  it  must  be  gained 
by  I'ectKude  of  measures  alone. 

'^  ftl.    A  reformation  of  parliament  would 

jNtidaee  a  total  revolution  in  the  condition  of 

the  minister,    instead  of  continuing  to  be  an 

Iwuehty  lord  and  master  of  the  nation,  he 

^vnuld  instantly  become  its  servant  as  the 

mwi  minister  imports ;— instead  of  having 

-thttiugh  a  corrupt  majority  the  purse  of  the 

"Whole  nation  at  his  mercy,  ne would  find  that 

at  should  not  yield  him  an  extravagant  or  an 

tMifieceasary   shilling.     Instead  of  creating 

jobs,  offices,  and  contracts,  and  squandering 

WtllioRs  of  Che  public  treasure  to  gratify  him- 

Mltr,  his  connexions,  his  creatures  and  depen- 

^iMs,  besides  the  enormous  bribery  within 

the  '^alls  of  pariiament,  he   must  correct 

•^ftsry  waAefal  expenditure,  and  transfiise  a 

•pirit  of  economy  through  e%'6ry  department 


of  the  state.-* Instead  of  being  in  a  condition 
to  make  inroads  on  the  liberties  of  the  people, 
or  to  make  any  thing  law,  by  which  he  could 
ingratiate  himself  with  royaler,  or  strengthen 
his  own  hands  against  every  opposition  to  his 
will,  he  must  be  content  to  act  within  his 
own  sphere,  which  is  to  execute  the  laws  mada 
by  the  concentrated  wisdom  of  the  nation  ia 
parliament  assembled. 

''  32.  In  such  a  parliament  as  must  be 
the  consequence  of  asserting  our  right  to  an 
equal  representation  and  annual  elections.  It 
would  be  as  impracticable  for  any  faction  to 
displace  an  able  and  virtuous  minister,  as  fbr 
a  cabal  of  grooms  and  chambermakls,  in  a 
private  famify,  to  displace  the  steward,  whose 
reputation  had  been  established  for  taJents 
and  integrity,  and  who  acquitted  himself  to 
the  satisntction  of  his  master.'  So  long  as  tliis^ 
minister  did  the  buaioess  of  the  nation  to  ita 
satisfaction,  the  representatives  of  that  na- 
tion, havii^  no  temptation  to  do  otherwise, 
but  an  evident  interest  in  supporting  him, 
would  support  him  accordingly.  Neverthe- 
less, the  House  of  Commons  would  stdl  be 
the  political  theatre  for  ambitious  spirits  to 
act  tneir  parts  in ;  and  it  ou^t  to  l>e  so.  It 
is  the  proper  school  of  politics ;  and  when- 
ever a  great  eenius  for  government  shouJd 
arise^  and  could  satisfy  parliament  as  to  anv 
considerable  incapacity  m  the  minister,  ana 
of  his  own  superior  talents,  it  would  be  the 
duty  of  parliament  to  see  the  nation  was 
served  by  the  fittest  person  in  the  kingdom ; 
and  a  change  would  take  place  as  naturally, 
and  as  peaceably,  as  when  a  gentleman  parts 
with  one  servant  and  takes  another.  Thus 
so  far  from  annual  elections  preventing 
amongst  foreign  courts  a  confidence  in  our 
government,  as  some  maintain,  they  would 
raise  its]  reputation  for  wisdom,  vigour,  and 
permanency  throughout  the  world :  and  by 
preserving  a  perpetual  harmony  between  the 
crown  and  the  people,  and  keeping  always  at 
the  helm  the  person  best  able  to  guide  it,  tha 
king  of  England  would  once  more  become 
the  most  powerfiil  and  glorious  monarch  on 
earth. 

"  M.  Petition  then,  with  one  voice^  my 
friends  and  coimtrymen,  for  that  share  in 
making  your  own  laws  to  which,  by  the  con- 
stitution and  the  laws  of  nature,  you  art 
entitled.  Pursue  the  only  course  which  can 
ever  efiect  any  considerable  redaction  of 
debts  and  of  taxes,  materially  advance  the  in- 
terests of  manufactures  and  commerce ! — ^In 
short  be  Englishmen!  be  free,  prosperous, 
and  happy !  And  give  your  posterity,  the 
same  cause  to  revere  your  memories,  as  you 
have  to  bless  those  progenitors  who  left  you 
an  inheritance  in  a  mt  constitution !"  * 

*  In  the  Monthly  Maganne.  voL  xix.  p. 
34^  is  inserted  a  letter  signed  John  Cart- 
wnght,  respecting  this  address.  The  writer 
of  that  letter  noticinjg  the  Memoirs  of  the 
Life  of  Gilbert  Wakemd,  remarks  that  '<  In 
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The  Kino  against  Daniel  Holx- 

Information. 

Jfottinghatfishire, )  BE  it  remembered  that  sir 
to  wit,  >  Archibald  Macdonald,knt. 

attorney-general  of  our  present  sovereign  lord 
jthe  king,  who  tor  our  said  lord  the  king  in  this 
J»ebalf  pros^e^uies  in  his  own  proper  person 
comes  here  into  the  Court  of  our  said  lord 


the  note  vol.  ii.  p.  433,  it  is  said,  that  '  Holt, 
/  the  piihlisher  of  the  Newark  Journal,  was 
f  imprisoned  in  Newgate,  for  reprinting,  with- 
^  out  alteration,  a  pamphlet  by  major  Cart- 
f  Wright ;  to  which  the  minister,  (Mr.  Pitt)  as 
^  a  member  of  a  political  ^iociety,  had  given 
V countenance  and  circulation.  The  conse- 
'  quence  to  this  young  man  was,  the  ruin  of 

*  bis  affairs,  and  death  in  a  short  time  afler  * 

**  True,  indeed,  it  is,  that  the  paper  (for  it 
was  a  single  sheet)  had  been  written  by  me, 
2^d  at  my  request  published  in  a  Leeds  news- 
paper in  1Y8S  ;  true  it  is,  that  tbe  prosecution 
proved  the  ruin  of  Holt*s  affairs ;  and  no  less 
true  I  hold  it  to  be,  that  his  imprisonment 
was  the  cause  of  his  premature  death  *.  but,  ill 
as  I  have  learned  from  experience,  to  think 
of  the  minister  that  has  been  mentioned,  as  I 
wish  not  to  see  added  to  the  heavy  accusa- 
tions against  him,  a  grain  of  untruth,  it  is 
proper  I  should  correct  that  part  of  the  state 
Blent  which  speaks  of  my  paper  having  had 
his  '  countenance  and  circulation.'  Of  its 
original  appearance  he  certainly  had  no 
knowledge;  and,  for  cogent  reasons,  I  am 
convuiced  he  never  could  have  promoted,  in 
any  way,  its  publication. 

"The  paper.  Sir,  was  an  exhortation  in 
favour  of  parliamentary  reformation;  and 
contained  not  a  sentiment  in  which,  so  long 
as  I  hold  the  use  of  reason,  I  shall  not  glory. 
In  the  year  in  which  it  was  written,  *<i  poli- 
'  tical  society'  did  indeed  give  *it  countenance 

*  and  circulation*  to  a  wide  extent.  I  speak 
of  the  Society  for  Constitutional  Information; 
but  Mr.  Pitt  never  was  a  member  of  that 
society,  nor,  as  1  imagine,  of  «ny  other, 
having  similar  objects. 

"Mr.  Wakefield,  in  common  with  the 
public  in  general,  had,  as  I  conceive,  been 
led  into  the  error  I  have  noticed  by  a  speech 
made  by  one  of  the  counsel  of  Mr.  Holt. 
Where  that  error  really  originated  I  know 
not ;  but  as  often  as  it  has  been  mentioned  in 
my  hearing,  it  has  been  contradicted  ;  a  cir- 
cumstance which,  had  it  been  known  to  the 
sincere  votary  of  truth,  whose  loss  we  deplore, 
would  assuredly  have  prevented  his  adoption 
of  the  report. 

"  Holt  had  republished  the  paper  in  ques- 
tion without  my  knowledge ;  nor  was  X  ap- 
prized of  it  until  applied  to  on  his  behalf,  to 
prov%  that  he  was  not  the  author.  With  that 
intent  I  appeared  at  his  trial,  but  my  in- 
tended evidence  was  rejected,  as  inadmis- 
sible: on  the  ground  that  such  evidence 
would  not  disprove  the  act  of  publication.'' 


the  king,  before  the  king  himself,  at  West* 
minster,  on  Wednesday  next  after  the  octave 
of  Saint  Hilary,  in  this  same  term,  and  for 
our  said  lord  the  king,  giveth  the  Court  here  . 
to  understand  and  be  intbmied,  that  Danid 
Holt,   late   of  Newark-upon-Trcnt,  iu  the 
county    of  Nottingham,    printer,    being  a 
wicked,  malicious,  seditious,  and  ill-dispo«ed 
person,  and  being  greatly  disaffected  to  am 
said  lord  the  km^,  ancf  to  the  constitution 
and  government  of  this  kingdom,  and  wicked- 
ly,  maliciously,  and  seditiously,  desigoing, 
contriving,  and  intending  to  disturb  the  peace 
and  tranquillity  ot  our  said  lord  the  king,  and 
of  this  kingdom,  and  to  scandalize,  detamei 
and  viltify  his  said  majesty's  government  and 
the  parliament  and  statutes  ol  this  kingdom, 
and  the  representatives  of  the  people  of  thi« 
kingdom  in  the  parliament  thereof,  and  t» 
bring  them  respectively  into  hatred  and  coo- 
tempt  with   his  majesty's  subjects,  and  to 
represent  and  cause  it  to  be  believed  by  \m 
said  majesty's  subjects  that  their 'Said  repre- 
sentatives in  parliament  were  corrupt  and 
profligate,  and  betrayed  their  rights  and  in*- 
terests.  and  to  excite  and  stir  up  discontent 
and  sedition  amongst  his  said  majesty's  sub- 
jects, on  the  first  day  of  January,  in  the  thirty- 
third  year  of  the  reign  of  our  said  lord  the 
now  king,  at  Newark-upon-Trent,  in  the  said 
county  of  Nottingham,  to  complete,  perftcl^ 
and  bring  to  eftect  his  said  wicked  contii* 
vances  and  intentions,  wickedly,  tnahciously, 
and  seditiously  did  print  and  publish  and 
caused  to  he  printed  and  published  in  the 
the  form  of  an  address  to  the  tradesmeo, 
mechanics,  labourers  and  other  inhabitants  oi 
the  town  of  Newark  afore.said  on  a  narliar 
mentary  reform,  a  certain  wicked,  scandalous, 
and  seditious  libel  (amongst  other  things)  of 
and  concerninjg  his  said  majesty's  government 
and  the  adnnnistration  thereof,  and  of  and 
concerning  the  parliament  and  statutes  of 
this  kingdom,  and  of  and  concerning  the 
representatives  of  the  people  of  this  kingdom 
ill  the  parliament  thereof,  in  one  part  of  tbe 
said  libel  according  to  the  tenor  and  effect 
following  :  That  is  to  say, 

"  6.  If  the  present  inequality  of  represen- 
tation'' (meaning  representation  in  the  pBF>' 
liament  of  this  kingdom)  '<  and  length  of  par- 
liaments'' (meaning  the  parliaments  of  this 
kingdom)  ''  be  the  causes  of  parliamentaiy 
corruption,  as  they  undoubtedly  are,"  (mean- 
ing that  the  present  parliament  of  this  kin^ 
dom  as  to  the  representatives  of  the  people  in 
the  parliament,  was  undoul)tedly  oorrapt) 
''  we  must  remove  the  causes  before  the  emct 
will  cease. 

'^  7.  By  a  corrupt  parlianieot  is  meant 
that,  which  instead  of  being  a  shield  against 
unnecessary  taxation,  is  the  hired  iustriiment 
whereby  the  nation"  (meaning  this  kingdom) 
^'  is  pillaged,  that  which  instead  oi  proving  a 
check  upon  the  crown''  (meanins  the  crovn 
of  this  kingdom)  "  whsn  disposea  to  en^igt 
in  unnecessaryand  ruinous  wars,  is  the  bnbed 
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tool  by  which  the  nation"  (meaning  this  king- 
dom) *'  was  first  guUed  into  an  approbation 
of  war,  and  afterwards  drained  of  its  blood 
and  treasures  to  carry  it  on: — And  again, 
uniform  experience  teaches  us  that  whenever 
parliaments"  (meaning  the  parliament  of  this 
Kingdoiu)  ''  are  under  an   undue  influence 
from  the  crown/'  (meaning  the  crown  of  this 
kingdom)  "  they  are  ever  ready  to' betray  the 
most  sacred  rights  of  the  people."  (meaning 
the  subjects  ot  this  kingdom.)    "  Suffice  it  at 
present  to  recall  to  your  recollection  a  few 
instances  only.    In  the  rei^n  of  Henry  8/' 
(meaning  Henry  8,  heretofore  king  of  Eng- 
land) *'  parliament'^  (meaning  the  then  par- 
liament of  thib  kingdom)  *'  enacted  that  the 
king's  proclamation  should  have  the  force  of ! 
law :   in  the  reign  of  William  3/'  (nieaniug 
Willian^  :3,  heretofore  king  of  England)  "  they  , 
made  a  precedent  for  suspending  by  statute 
the  benetit  of  the  Habeas  Corpus;  and  it  has  ' 
since  been  several  times  practised :   in  the 
jeign  of  George  l/'  (meaning  George  i,  here- 
torore  king  of  Grf'at  Britain)  *'  by  means  of 
the  statute  vulgarly  called  the  Riot  Act,  all 
the  constitutional  njeans  of  giving  support  to 
the  civil  magistrate  were  supplanted  in  favour 
of  the  practice  of  calling  out  the  standing 
army.    That  government'*  (meaning  the  go- 
vernment of  this  kingdom)  *'  which  cannot 
preserve  its  authority  without  such  an  instru- 
ment, deserves  not  the  name,  of  government; 
and  that  country,''  (meaning  this  kingdom) 
**  in  which  it  is  an  ordinary  practice  to  sup-* 
port  (the  execution  of  its  laws  by  a  standing 
anny,  is  not  a  free  country.    Biit  the  dea£ 
liest  wounds  that  freedom  ever  received  from 
narliament,"  (meaning  the  parliament  of  this 
Kingdom)  "  were  those  which    have  been 
given  it  by  the  disfranchising  statute  of  Henry 
6,"  (meaning  Henry  6,  heretofore  king  of 
England)  **  the  triennial  act  of  William  3," 
(meaning  William  3,  heretofore  king  of  Eng- 
land) ^'  and  the  septennial  act  of  George  1," 
(meaning  George  1,  heretofore  king  of  Great 
Britain)  ^  for  by  the  joint  operation  of  those 
three  statutes  the  very  foundation  of  the  con- 
stitution" (meaning  the  constitution  of  this 
kingdom)  ^'  are  removed.    Those  statutes  not 
only  defraud  the  nation"  (meaning  this  king- 
dom) '<  of  six  parts  in  seven  both  of  its  elec- 
tion and  its  representation,  but  they  have 
effectually  vitiated  the  remaining  seventh. 

**  8.  Parliaments  chosen  as  they  now  are, 
and  continuing  for  seven  years  as  they  now 
do,  will  ever  be  composed,  for  the  most  part, 
of  a  few  factions,  under  the  guidance  of  par- 
ticular noblemen,  perpetually  contending  for 
the  power  and  emoluments  of  office.  The 
common  soldiery  of  these  several  factions,  like 
that  of  all  other  standing  armies,  is  made  up 
of  mercenaries  from  the  most  idle  and  profli- 
gate orders  of  the  communit;^.  Who  so  idle 
as  men  ol  pleasure,  and  the  vicious  part  of  our 
nobility  and  gentry }  Who  so  profligate  as 
murdering  nabobs,  prostitute  lawyers,  and 
imprincipied  adventurers;  who  through  the 
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iniquity  of  corrupt  elections,  make  their  wa5r 
into  parliament"  (meaning  the  parliament  of 
this  kin^om,)''  and  there  let  out  their  tongues 
and  their  votes  for  hire  ?"  And  in  another 
part  thereof  according  to  the  tenor  and  effect 
following :  (to  wit.) 

'M9.  A  moment's  reflection  will  convince 
any  candid  man,  that  in  such  elections"  (mean- 
ing the  elections  of  representatives  to  serve 
in  the  parliament  of  this  kingdom)  ''annually 
repeated  there  could  be  no  such  thing  as  bri" 
bery ;  and  if  a  ballot  were  added,  all  undue 
influence  of  wealth  or  authority,  would  bo 
guarded  against.  Bribery  and  threats  out  of 
the  question,  who  could  nave  an  interest  or 
temptation  to  promote  any  licentiousness^ 
It  has  already  been  shown  also  that  in  parlia- 
ments" (meaning  the  parliaments  of  this  king- 
dom) ''  so  elected  and  so  dependent  on  the  es- 
teem and  confidence,  and  power  of  the  people" 
(meaning  the  subjects  of  this  kingdom),  "  it 
would  be  as  impossible  for  a  minister"  (mean- 
ing the  minister  of  our  said  lord  the  king  em- 
ployed in  the  administration  of  his  govern- 
ment) '*  to  obtain  support  by  corruption  as  noir 
it  is  impossible  to  fino  support"  (meaning  sup-, 
port  from  the  parliament  of  thb  kin^om) 
'*  without  corruption." 

*'  SO.  But  a  minister'^  (meaning  such  minis^ 
ter  as  aforesaid),  **  it  is  said  cannot  carry  on  the 
business  of  the  nation"  (meaning  this  king- 
dom) *'  without  a  majority.  This  is  held  to  ho 
an  axiom  in  politics,  and  so  it  is.  No  maxim 
is  more  true.    But  it  is  equally  true  that  in 

I  Parliaments  chosen  as  ours''  (meaning  the  par- 
lament  of  this  kingdom)  "  now  are,  that  ma^ 
jority  must  be  had  by  means  of  faction  and 
bribery ;  in  a  reformed  parliament  it  must  be 
gained  by  rectitude  of  measures  alone ;"  In 
contempt  of  our  said  lerd  the  king,  in  open 
violation  of  his  law,  to  the  evil  and  pernicious 
exampleof  all  others  in  the  like  case  offending^ 
and  against  the  peace  of  our  said  lord  the  kin^. 
his  crown  and  dignity.  Whereupon  the  said 
attorney-general  of  our  said  lord  tne  kine,  who 
for  our  said  lord  the  king  in  this  behau*  pro- 
secutes for  our  said  lord  the  king,  prayeth  the 
consideration  of  the  Court  here  in  the  pre- 
misesi  and  that  due  process  of  law  mav  be 
awarded  against  him  the  said  Daniel  Holt  in 
this  behalf  to  make  him  answer  to  our  safd 
lord  the  king  touching  and  concerning  the 
premises  aforesaid,  • 

Several  witnesses  were  called  by  the  coun^- 
sel  for  the  crown  who  proved  the  mere  fact  of 
publication. 

After  the  evidence  was  closed,  my  leading 
counsel,  Mr.  Dayrell,  then  addressed  the  jury 
in  a  very  able,  pointed,  and  enereetic  speech, 
of  considerable  length ;  iu  which  he  exposed 
with  singular  felicity,  the  various  abuses  that 
had  crept  into  the  government;  and  very  suc- 
cessfully, and  with  great  ahility  insisted  on 
the  right  of  every  citizen  to  deliver  his  opiniooa 
on  the  form  of  government  und^r  which  be 
lives,  and  dwelt  with  peculiar  ftfratandeiurg/ 
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Proceedings  t^amd  Vamd  Bifi  [I9Q4 


•a  the  sio^Iar  craehy  of  prosecuting  &  nuin 
lor  re-printing,  in  the  wa^  of  his  btmness,  a 
paper,  sanctioned  by  the  nrst  characters  of  tlM 
tte,  and  sabscnbed  by  the  two  first  men  ia 
the  present  administration^  viz.  Mr.  Pitt  asd 
the  duke  of  Richmond.  He  stated,  that  the 
paper  in  question,  had  been  printed  in  all  the 
Bcwspapers  of  the  year  1783,  and  notoriously 
circulated  throughout  the  kingdom  for  th« 
•pace  often  years ;  and  that  he  then  h^d  in 
lus  hand  the  original  copy  from  which  the 
present  paper  was  printed,  and  that  he  shoukl 
tall  evidence  to  prove  that  it  had  been  so 
printed,  circulated,  &c.  &:c. 

He  then  proceeded  to  call  major  Cartwrieht, 
Who  was  one  of  the  conHnittee  at  the  Thatched 
House  tavern,  in  the  year  1782,  by  whom  this 
paper  was  first  given  to  the  public,  but  the 
counsel  for  the  crown  objected  to  the  major *s 
being  called.  Mr.  Dayrell  strenuously  con- 
tended that  he  had  a  right  to  produce  any 
evidence  that  would  at  all  serve  the  cause  of 
his  client.  To  this  it  was  answered,  tliat  if 
the  judge  committed  a  mistake  in  receiving 
the  evidence,  it  could  never  be  rectified  or  re- 
dressed ;  but  if  he  did  not  receive  the  evi- 
dence, and  it  was  afterwards  discovered  that 
he  was  wrong  in  so  doing,  a  motion  might  be 
■tttde  for  a  new  trial.  The  coimsel  for  the 
crown  farther  observed,  that  it  did  not  in  the 
least  si^ify  if  the  paper  in  question  had  been 
first  arinted  in  the  year  1740  instead  of  1782, 
and  nad  never  before  been  noticed  by  govern- 
ment; yet,  if  it  was  re-printed  so  many  years 
after,  and  the  innuendos  woukl  then  apply  to 
those  times,  they  certainly  had  a  right  to  pro- 
secute whenever  and  whomsoever  they 
pleased.  —  These  objections  on  the  part 
of  the  crown  were  admitted,  and  of  course  no 
cnridence  in  my  favour  was  e](amined. 
•  After  the  summing  up  by  the  judge,  the 
jury  withdrew,  taking  the  paper  with  them 
and  returned  in  three  quarters  of  an  hour 
•♦itb  a  verdict  oI^Guiltt.* 


In  the  court  of  King's-bench,  on  Thursday, 
November  the  i^lstf   the  following  pro- 
ceedings took  place. 
After  the  attorney-general  [sir  John  Scott] 
had  moved  for  judgment  in  the  usual  form, 
'  Jkfr.  Justice  Grote  read  over  the  report  of  the 
learned  judgo  on  the  trial  of  the  nrst  infor- 
mation. 

The  hon.  Thomas  Erskine.    My  lords,  I  am 
oicomisel  for  tiiis  defendant,  who  has  been 


■  »m  ■ 


^  I  lament  that  I  was  disappointed  of  the 
assistance  of  a  short-hand  writer  at  these 
trials ;  but  as  the  two  cases  were  afterwards 
80  ably  and  copiously  re-ar^ed  in  the  court 
of  King's-bench,  the  omission  is  not  so  very 
material,  as  the  reader  will  find  those  pro- 
ceedings reported  at  full  length,  when  he 
conies  to  that  part  of  the  pamphlet.  Orig, 
Mtht, 

t  In  the  idgmal  it  is  erroneously  called 
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foatid  guilty  on  two  infonaitioiis,  and  is  iMnf 
in  Coort  nidv  to  receive  your  brdships  jaik« 
ment — But  1  do  not  know  that  it  may  not  m 
better  to  hear  the  leaned  jodge's  reptitoi 
the  second  infoimation,  that  I  may  tdie  thoa 
both  together. 

Mr.  Jttamof  GeneraL  It  is  indifilerentta 
me  whether  tlie  informations  are  taken  ton. 
ther  or  not;  but  I  hope  your  bidships inU 
pabs  a  separate  jodgmeBt  on  each  iniona* 
tion. 

Lord  Ktnyon.  That  is  matter  of  emm. 
We  mustpronouacedistinct  judgmentsoneadi 
offence.    Separate  punishments  certsiolv. 

Mr.  Erskine.  I  Know  that ;  bat,aijIofd% 
I  conceive  that  it  is  competent  lo  me  to  m^ 
gest  such  reasons  as  occur  to  shew  that  tt^ 
client  has  been  iUegally  convicted,  and  that  tf 
yoin*  lordships  should  be  of  Uiat  opiaioii,  faf 
ought  to  have  a  new  triaL 

Mr.  Attorney  GeneraL  My  lords,  this  il 
the  first  nsoment  that  I  have  beard  it  was  tk 
intention  of  my  learned  friend  to  movt  fat  a 
new  trial.  At  the  same  time  I  would  Ml 
wish  to  be  understood  that  I  meant  to  bhias 
him,  or  to  say  that  he  has  no  right  to  it— 1 
confess  I  do  not  know,  and  I  do  not  pictend 
to  know,  so  much  of  the  practice  of  thisGoart 
as  to  say,  whether  or  not  an  application  for  a 
new  trial  is  now  in  time  ov  not.  Althoa^  I 
appear  on  behalf  of  the  crown,  i  do  not  vidi 
to  deprive  a  defendant  of  any  of  his  ri^tfa. 
I  do  not  wish  by  any  means  to  shut  oul  las 
application. 

Lord  Kenyan.  Mr.  Erskine ;  can  yon  pio- 
duce  any  precedent  where  a  new  trial  aas 
granted  after  the  first  foot  days  of  the  ttoa 
after  trial,  except  in  a  fovp  excepted  caxs^ 
where  the  Court  itself  interfered.  I  remcoi* 
ber  perfectly  the  case  of  the  king  and  Geagb 
is  of  that  nature;  as  also  the  case  of  tbekiog 
and  Morris.  And  there  is  one  instance  or 
two  more  of  the  same  kind,  that  may  bo 
mentioned,  in  the  first  of  these  cases  a  oue^* 
tion  arose,  *'  Whether  the  town-haU  of  ukxi- 
eester  was  within  the  county  of  the  cily,« 
within  the  county  at  large  P'  and  theCoivtit- 
self,  on  hearing  the  report  of  the  learned  joi^ 
read,  were  of  opinion  that  it  oiaght  to  go  too 
new  trial ;  but  tnat  was  the  act  dftheCoiirtit* 
self,  without  dny  application  firom  the  bar. 

Mr.  Justice  AshJmttt,  I  haveaKnavsuodai* 
stood  the  rule  of  this  Court  to  be,  that  a  de* 
fendaat  may  move  in  arrest  of  judgmeit  at 
any  time  before  judgment  is  pronomced;  to 
that  a  motion  for  a  new  ]nal  must  be  oDui* 
within  the  first  four  daysof  the  term  after  tb» 
defendant  is  foand  guilty. 

Mr.  Erskine.  In  the  case  of  the  kkigaaj 
Aylett,  and  in  another  case,  to  mv  ocrtHS 
knowledge,  new  trials  were  granted  longaf^ 
the  four  days  in  the  subsequent  term  hid  ti- 
pired.  A  new  trial  was  granted  when  the  de- 
fendants were  in  the  Court  reach  to  leoaw 
its  judgment  :^Na^,  my  kwda,  I  apftrf  • 
Ihe  wholo  bar,  ^  wnelMr  it  is  not  thdr  g^ 
acfdlopiaioil  that  a  0Cfw  tml  aay  be  gniti" 
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«t  lay  time  before  the  judgment  of  the  Court 
is  proDounced  ?'' 

Lord  Kenton,  I  very  much  doubt  whether 
that  is  4be  general  opinion  of  the  l^r.  I  mb 
informed  by  one  ofthe  officers  of  the  Court, 
that  in  the  case  of  the  king  and  Aylett,  the 
Oourt  had  expressly  given  leave  to  move  for 
a  new  trial,  on  a  future  day.  I  have  no  wish 
upon  the  subject  either  one  way  or  the  otiber. 
I  wish  only  to  go  accordiBg  to  the  practice  of 
the  Court 

Mr.  Ertkint,  My  lords,  as  on  the  one 
hand  I  do  not  wish  to  deceive  the  Court,  so 
on  the  other  I  should  be  extremely  unwilhng 
to  give  up  any  advantage  or  privilege  which 
belongs  to  any  man  who  puts  his  trust  in  me. 
L6Fd  Kenyan*  Let  this  motion  be  post- 
poned to  the  second  day  of  the  next  term. 

Mr.  Enkine,  If  it  could  be  done  i/vithout 
^ny  tnconvenienoe,  I  should  be  glad  that  this 
.^ase  was  settled  at  an  earUer  period. 

Lord  Kenyan.  We  are  now  got  to  that  pe* 
riod  of  the  term,  when  I  do  not  know  how  we 
«an  do  it  at  an  earlier  period,  consiiitently  with 
the  other  business  that  should  be  done.  *  Why 
4id  not  the  defendant  move  for  a  new  trial 
within  the  first  four  days  of  the  terra  ? 

Mr.  Erskine.  My  lord,  I  was  only  applied 
to  yesterday,  and  in  the  judgment  of  the  gen- 
tflemen  who  are  concerned  with  me,  as  well 
«8  in  mine,  we  ought  to  take  the  previous 
opinion  of  the  Court,  "  whether  this  gentle- 
man has  been  legally  convicted  ?'' 

Lord  Kenyan,  is  the  motion  for  a  new 
trial  meant  to  be  made  on  what  is  disclosed 
ih  the  report  of  the  learned  judge,  or  on  ai!i- 
oavits^ 

Mr.  Ertkine,  My  lord,  it  is  meant  to  be 
aioved  on  both. 

Lord  Kenyan.  Let  it  stand  over  until  Sa^ 
turday,  when  we  may  hear  that  multitude  of 
«ases. 

Mr.  Attorney  General.  My  lords,  if  the  de- 
fendant thinks  that  any  serious  mischief  will 
resuh  to  him  from  the  verdicts  that  have  been 
given  under  the  idea  that  he  had  been  ille- 
gally convicted ;  I  do  not  wish  that  the  Court 
flbould  be  troubled  with  hearing  this  argu- 
pient ;  but  shall  think  it  a  substantial  ground 
for  saying,  that  I  conceive  it  to  be  my  duty 
to  permit  the  defendant  to  bring  it  agam  be- 
fi»re  the  Court. 

Lo>rd  Kenyan.  We,  the  Court,  are  bound 
ex  debita  jtutitut,  to  hear  this  application  to 
the  Court,  in  as  much  as  the  practice  of  this 
Court  is  part  of  the  law  of  the  land. 

Mr.  Bearcrqft.  The  practice  of  this  Court, 
at  I  understand  it,  is  this :  If  the  party  moves 
for  a  new  trial,  he  must  move  within  the  first 
four  days  of  the  next  term :  but  if  what  passed 
iKt  the  trial  comes  before  the  Court  m  any 
course,  and  the  Court  sees  the  verdict  is  not 
riffht,  the  Court  shall  see  that  justice  take 
pjace. 

Mx.  Justice  Buller.  In  the  ease  of  the  king 
%Dd  Gough,  on  reading  the  judge's  report,  the 
Court  was  of  opinion  that  the  deimdaiitougfat 
not  to  have  been  convicted. 


Lord  Kenyan,  I  would  not  have  a  cloud 
bang  over  it,  and  therefore  let  it  stand  over 
to  Saturday,  to  see  what  can  be  said  upon  it. 

Mr.  Erskine.  In  point  of  reason,  »y  -lerde, 
and  of  common  sense,  there  is  no  dinerence. 
whether  the<lefendant  himself,  or  liis  counsel 
tor  him,  point  out  an  error  to  the  eye  of  the 
Court,  or  whether  the  Court  is  led  to  discover 
it  by  any  other  means. 

Lord  Kenyan.  Well. — Let  the  defendant  be 
remanded. 

The  defendant  was  then  accordingly  n* 
manded  to  the  KingVbench  prison. 

On  the  tbllowing  Saturday  momiog  (Nor. 
29rd.)  he  ai^ain  appeared  in  Court,  when  as 
before,  the  attorney-general  moved  for  tha 
judgment  of  the  court.* 

■■  ■  «  ■        »>        M 

*  The  arguments  on  this  occasion  are  thui 
reported,  5  T.  11. 436. 

Saturday,  Nov.  ?3,  1793. 

The  Kino  against  Daviel  Holt. 

The  defendant  was  brought  up  on  Tfaurs^ 
day  last,  the  21st  of  November,  to  receive 
jadgitient  upon  two  informations  for  libels, 
which  had  been  exhibited  against  him  by  tha 
Attorney-general,  and  of  which  he  had  been 
convicted  at  the  last  Newark  assizes  befora 
Judge  Wilson.  The  first  ot'  these  was  an  in* 
formation  for  a  libel  intituled,  <'  A  XiCtler  ad* 
dressed  to  the  Addressers  on  the  late  Ptocla* 
mation;"  the  second  for  a  libel  intitnled^ 
^  An  Address  to  the  Tnulesnen,  Mechanics^ 
Labourers,  and  other  Inhabitants  of  the  town 
of  Newark,  on  a  Parliamentary  Reform." 
The  first  information  stated  that,  before  tha 
pubUshing  of  the  libel  thereinafter  mentioned^ 
to  wit,  6ic.  *^  our  lord  tlte  king,  by  the  advice 
of  his  privy  council,  had  issueil  bis  royal  pro* 
clamation  whereby,  tic.  [reciting  the  procla* 
mation];  that,  alter  the  said  proclamation 
had  been  issued,  and  before  the  publishing  of 
the  seditious  libel  thercin-afler-mentionedy 
divers  addresses  had  on  occasion  of  such  pro« 
clamation  been  presented  to  his  said  nuijesty 
by  divers  of  his  loving  subjects,  expressing 
their  loyalty  and  attachment  to  his  said  ma- 
jesty, and  the  government  and  constitution 
of  this  kingdom,  &c.''  It  then  proceeded  to 
state  that  the  defendant,  well  Knowing  tha 
premises,  &c.,  but  malick>usly  and  seditiously 
mtending  to  bring  the  said  proclamation  into 
contempt,  &c.,  and  to  stir  up  sedition,  ^c, 
published  the  libel  in  Question  intituled,  "  A 
Letter  addressed  to  ttie  Addressers  on  tha 
late  Proclamation,*'  which  was  averred  to 
mean  his  said  majesty's  proclamation :  after 
whirh  followed  the  libel  itself.  1  he  judge's 
report  upon  this  information  stated  that  the 
proclamation  was  read,  after  au  objectioil 
made  to  its  admis^bility  had  been  over- 
ruled ;  und  then  stated  the  evidence  of  the 
fact  of  publication.  The  report  upon  the  sa« 
cond  information  merely  stated  the  fact  ^f 
publi^atiooy  and  Uie  circumstances  attendinc 
It.  i 
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Lord  Ktmfon.  Mr.  Erskine;  this  is  the 
stage  of  this  basiness  when  it  is  proper  for  you 
to  show  that  it  is  allowable  according  to  the 

The  Ailomey  General  having  prayed  the 
judgment  of  the  Court  upon  the  defendant, 

Mr.  Ertkine  desired  first  to  be  heard  on 
behalf  of  the  defendant,  upon  a  motion  which 
he  intended  to  submit  to  the  Court  for  a  new 
trial  in  both  cases :  and,  upon  a  suggestion 
by  the  Court  that  he  was  out  of  time  for  such 
a  motion,  the  four  ftrstdays  of  the  term  hav- 
ing  elapsed,  he  stated  that  the  rule  concern* 
ing  the  moving  for  new  trials  within  the  four 
£rst  days  of  the  term  applied  only  to  civil, 
and  not  to  criminal  cases;  that  there  were 
instances  in  which  the  Court  had  awarded 
new  trials  in  the  latter  subsequent  to  the  four 
first  days,  although  no  motion  had  been  made 
to  that  effect  wfore.  And  he  mentioned 
several  cases  in  which  he  conceived  this  dis- 
tinction had  been  adopted  or  recognized. 
Bex.  V  Cough,  T.  ^1  G.  8.  Dougl,  791.  R. 
9.  Atkinson,  M.  d4  G.  d.  &  M.  36  G.  5.« 

*  In  R.  t.  Atkinson,  the  defendant  was 
convicted  of  perjury  at  the  sittings  after  Trin. 
term,  1783.    In  the  Michaelmas  term  fol- 
lowing, on  the  8th  of  November,  lord  Mans- 
field observed  to  the  bar,  that  an  intimation 
had   been    given   that   a   motion    was  in- 
tended to  be  made  for  a  new  trial  in  this 
case,  and  also  in  that  of  R.  v.  Bembridge,t 
(who  had  been  convicted  of  a  misdemeanor 
at  the  same  sittings),  that  *'  this  was  the  third 
day  of  the  term,  and  no  motion  had  yet  been 
made;  and  that  no  such  motion  could  be 
made  unless  the  defendant  were  present  in 
court.    On  the  36th  of  June,  1784,  the  de- 
fendant, Atkinson,  appeared  in  court,  when 
Bearcroft,  on  his  behalf,  desired  that  the  con- 
sideration of  this  business  might  be  postponed 
until  the  Monday  following,  adding,  that  he 
thought  that  it  would  appear  on  reading  the 
report,  that  there  was  ground  for  a  new  trial. 
The  attomey^general  objected  (for  the  sake 
of  precedent)  to  any  motion  being  made  for  a 
new  trial,  because  the  time  for  making  such 
a  motion  was  expired.    Lord  Mansfield  said, 
no  motion  could  be  made  for  a  new  trial :  but 
if  it  came  out  incidentally  by  the  report  that 
it  was  oroper,  the  Court  might  grant  one. 
The  defendant  w^s  then  committed  to  prison. 
Qn  the  28th  of  June,  lord  Mansfiela  (who 
had  desired  to  have  affidavits  from  some  of 
the  commissioners  of  the  victualling-office  re- 
specting part  of  the  transaction  which  gave 
rise  to  the  prosecution)  said  he  wished  to  ap- 
prise the  counsel  concerned,  of  the  method 
which  the  Court  were  taking.    That  there 
was  no  rule  fur  a  new  trial,  nor  was  it  intended 

t  fiembridge  appeared  in  court  the  next 
day,  being  tl^  fourth  day  of  the  term,  and 
moved,  by  his  counsel,  for  a  new  trial,  which 
was  refused,  gee  Upweli*s  State  Trials.  Vol. 
3^X11.  p.  77. 
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pnctice  of  the  Coart,  lior  a  defadnC,  afitr 
four  days  have  elapsed  in  the  term,  to  more 
fivanewtiiaL 

R.  r.  AyfetL  T.  S5  G.  3.*  and  R.  t.  Spottes- 
woode,  H.  28  G.  S.f  In  addition  to  which, 
Birt  V.  Boilow,  Doog^  170,  was  aftennrds 
adverted  to. 

The  Court  however  conadertd  the  practice 
to  be  otherwise ;  but  desired  the  matter  to 
stand  over  till  this  day,  in  order  that  the  ques- 
tion might  be  more  fiiUy  considered  br  the 
defendant's  counsel,  and  an  oppoitunit;  af< 
forded  lo  seaich  the  precedents. 
The  motion  was  now  again  resumed,  when 
Mr.  Erskine  stated  diat,  having  more  ma* 
turely  considered  the  cases  which  be  had  hfr* 
fore  mentioned,  he  was  convinced  that  the 
party  complaining  of  a  verdict  either  in  oi- 
minal  or  civfl  cases  could  not  claim  of  ri^t 
to  be  heard  upon  a  motion  for  a  new  trial 
after  the  four  first  days  of  the  term :  but  tlui 
it  was  also  certain  that,  under  particulsr  dr- 
cumstances,  the  Court  had  indulged  defend- 
ants in  criminal  cases  with  stating  their  ob- 
iections  to  the  verdict  after  that  time;  and 
luid  even  awarded  new  trials,  without  any 
motion  for  that  purpose  at  the  bar,  in  cases 
where  there  seemed  to  them  to  be  grounds 
for  doubting  whether  substantial  justice  had 
been  done.    And  that  being  the  case,  he  saw 
no  impropriety  in  the  counsel  for  a  party 
under  those  circumstanc^es  suggesting  aigiK 
ments.to  the  Court  for  a  ^milar  purpose;  for 

that  there  should  be.  His  lordship  addd, 
'*  I  have  directed  these  inquiries  for  the  satis- 
faction of  my  own  mind,  and  of  the  wodd  at 
large :  if  the  Court  conceive  a  doubt  that  justice 
is  not  done,  it  is  never  too  late  to  j;rant  a  new 
trial,  but  not  on  the  application  ot  the  party.^ 
The  defendant  was  bvought  up  again  in  the 
next  term,  when,  after  hearing  the  affidavits 
of  the  commissioners  of  the  victualling-office 
read,  and  the  defendant's  counsel,  the  Court 
were  clearly  of  opinion  that  they  ought  not 
to  grant  a  new  trial. 

^  The  defendant  was  convicted  of  perjorj 
at  the  sittings  after  Easter  term,  95  Geo.  Sb 
The  Trinity  term  began  on  the  97th  of  May. 
On  the  first  daj^  of  June,  Mr.  Erskine  for  the 
defendant  (having  had  leave  until  that  day) 
applied  for  a  new  trial,  but,  the  defendant  not 
bemg  present,  the  Court  said  that  no  such 
motion  could  be  made.  Mr.  Erskine  then 
moved  for  a  Habeas  Corpus  to  bring  him  op 
(he  being  then  in  custody)  and  for  leave  to 
move  on  the  morrow,  which  the  Court  grant- 
ed. But  this  rule  for  a  new  trial  was  aAer> 
wards  discharged  on  hearing  the  merits. 

t  The  defendant,  who  was  convicted  cf 
perjury  at  the  sittings  aller  Mich,  tern, 
^8  Geo.  3.  obtained  on  the  S6th  of  Januaiy 
following  (being  the  fourth  day  of  HOsy 
term^  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial,  which  was  aftermds 
made  absolute. 
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Mr.  Ertkinc.  Mv  lords,  the  defendant  now 
in  coiui,  being  called  upon  on  a  fonner  day 
to  receive  your  lordships  judgment,  and  the 

permission  to  do  which  he  now  prayed  the 
leave  of  the  Court. 

Lord  Kenyony  Ch.  J.  There  seems  now  to 
be  no  difference  of  opinion  upon  the  subject; 
and  I  am  glad  to  find  that  the  fule,  by  which 
the  Court  supposed  themselves  to  be  bound,  is 
admitted  to  be  the  rule  of  the  Court.  I  well  re- 
member the  case  of  the  King  v.  Gough ;  where 
the  objection  to  the  verdict  was  ttdcen  by  the 
Court  themselves,  who  thought  that  substan- 
tial justice  had  not  been  done.  And  there 
are  not  wanting  other  instances  of  the  same 
kind,  where  the  court  in  criminal  cases  have 
shown  themselves  anxious  to  be  satisfied 
whether  or  not  the  defendant  had  been  pro- 
perly convicted,  without  any  motion  of  the 
i^arty  for  that  purpose.  This  was  done  by 
ord  Mansfield  in  the  King  v.  Morris  [S  Burr. 
1189],  and  the  same  has  often  occurred  in 
other  cases.  But  that  all  objections  to  the 
▼erdict,  intended  to  be  made  by  the  party 
interested,  must  regularly  be  made  within 
the  four  first  days  ot  the  term,  there  cannot 
be  a  doubt.  And  this  point  being  now  clearly 
ascertained,  if  the  counsel  for  the  defendant 
have  any  thing  to  offer,  in  order  to  show  that 
justice  has  not  been  administered  to  the  de- 
fendant in  this  instance,  the  Court  will  readily 
hear  it. 

Mr.  Ertkine  then  stated  that  he  was  under 
some  difficulty  in  bringing  his  objections 
properly  to  the  notice  of  the  Court,  be- 
cause the  learned  judge  who  tried  the  cause 
having  died  since,  and  a  very  short  report 
having  been  made,  which  was,  as  he  under- 
stood, copied  from  his  note  book,  the  objec- 
tion did  not  appear  upon  the  report 

I/>rd  Kenyan  observed,  that  upon  the  death 
of  sir  Dudley  Ryder,  between  the  circuit  and 
the  following  term,  accounts  of  those  causes, 
in  which  motions  for  new  trials  were  made, 
were  brought  before  the  Court  upon  affi- 
davit. 

Messrs.  Erskine,  Dayrelly  and  Clarke^  then 
submitted  their  objections  against  the  ver- 
dicts. Ist,  With  respect  to  the  libel,  intituled, 
**  A  Letter  addressed,  &c."  The  allegation 
that  divers  addresses  had  been  presented  to 
the  king,  &c.  was  not  proved  at  the  trial ;  the 
only  proof  of  it  being  the  production  of  the 
Gazette,  in  which  it  was  stated  that  such  ad- 
dresses [stating  them]  had  been  presented  to 
the  king.  It  is  not  disputed  but  that  the  Ga- 
xctte,  purporting  to  be  printed  by  the  king's 
printer,  must  be  taken  to  be  the  London  Ga- 
zette, published  under  the  authority  of  go- 
vernment :  but  the  bare  production  of  the 
Gazette  is  no  evidence  thkt  the  stddresses 
therein  set  forth  had  been  presented.  The 
averment  that  divers  addresses  had  been  pre- 
sented to  the  king  must  be  proved  in  the 
same  way  that  an  averment  of  any  particular 
address  having  been  so  presented  must  be 


report  of  the  learned  judge  upon  which  alone 
he  can  receive  that  judgment,  being  read,  I 
humbly  suggested  to  your  lordships  that  there 

proved.  Suppose  a  seditious  address  had  bectt 
presented  to  the  kin^,  for  which  a  prosecution 
had  been  instituted  against  the  party  pre- 
senting  it,  it  cannot  be  contended  that  the 
statement  of  such  a  fact  in  the  Gazette  would 
have  been  evidence  to  convict  the  defendant 
of  sedition.  In  the  case  of  the  seven  bishops 
[1«  Howell's  Stale  Trials,  p.  183.],  would 
a  Gazette  have  been  evidence  of  the  address 
presented  by  them  to  king  James?  If  the 
Gazette  would  be  evidence  of  such  a  fact  as 
is  here  contended  for,  it  would  be  equally  evi- 
dence of  any  other  fact  stated  therein.  But  it 
cannot  be  contended  that  it  would  be  evidence 
of  a  commission  of  bankrupt  having  issued 
against  a  particular  person ;  though  a  notice 
m  the  Gazette  requiring  a  bankrupt  to  sur- 
render is  conclusive  against  him,  because  the 
statate  [5  G.  8.  c.  30.  s.  l.J  has  made  it  good 
evidence.  But  the  very  circumstance  oftliis 
being  made  evidence  by  a  particular  statute 
IS  a  strong  proof  that  in  other  cases  not  pro- 
vided for  by  any  act  of  parliament,  the  Ga- 
zette is  not  evidence  of  any  fact  therein  stated 
with  respect  at  least  to  matters  which  arc  qpt 
acts  of  state.  Neither  could  the  Gazette 
be  evidence  of  the  king's  presentation  to  a 
living ;  or  of  his  grant  to  a  subject :  and  if  not 
m  matters  of  mere  chil  controversy,  ik  fortiori 
not  in  criminal  eases,  where  it  is  brought  for- 
ward as  evidence  of  a  fact  necessary  to  con* 
stitute  the  guilt  of  the  party.  If  the  averment 
had  merely  been  that  it  had  before  appeared 
in  the  London  Gazette  that  such  addressea 
had  been  presented  to  the  king,  such  an  aver- 
ment might  have  been  proved  by  the  pro- 
duction of  the  Gazette ;  but  the  presentation 
of  those  addresses  is  averred  as  an  independ- 
ent fact,  and  therefore  must  be  pr6vea  like 
all  other  facts  by  the  best  evidence  which  the 
nature  of  the  thmg  will  admit;  and  the  crown 
might  have  produced  better  evidence  by  sub- 
poenaing any  of  the  persons  who  presented 
those  addresses,  or  saw  them  presented.  The 
proclamation  purporting  on  the  face  of  it  to 
be  printed  by  the  king's  printer  is  good  evi- 
dence of  the  feet  of  such  a  proclamaSon  hav- 
ing issued,  because  it  is  the  usual  mode  by 
which  such  acts  are  notified  from  authority  to 
the  Dublic :  for  the  same  reason  perhaps  the 
proclamation  might  have  been  proved  by  the 
Gazette  in  which  it  was  inserted.  But  this 
in  its  nature  must  be  confined  to  acts  of  state 
flowing  from  the  crown  or  government;  of 
which  nature  it  cannot  be  contended  that  ad- 
dresses delivered  by  private  individuals  are. 
Such  acts  as  these  are  of  no  authority,  and 
can  no  more  be  considered  as  acts  of  state 
than  any  petition  of  any  individual  presented 
to  the  king. 

As  to  the  other  information  upon  the  libel, 
intituled,  "  An  Address  to  the  Tradesmen, 
&€."  the  defendant  ofiered  evidence,  that  the 
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«!•  natter  apparest  on  the  face  cf  it, 
entitled  meloatk  your  U/rdtkip^notto 
llie  iudpncnt  of  theCoart,  bcil  to  paota 
IriaL 


paper  publHbed  by  him  was  ik4 

iitKMi,  but  had  been  published  in  the  yeu* 

17CS  by  other  persons  now  in  office  uuJer 

remment,  wfao  bad  not  been  prosecuted 
sty  and  that  be  had  only  repcioted  the 
work;  which  eridence  was  rdected  by 


the  learned  judge.  Now  if  the  seditious  in- 
tent imputed  by  the  information  be  merely  a 
ftiatter  of  inference  from  the  thing  publislK^d, 
^e  evidence  was  properly  rejected.  But  if 
tbe  seditious  intent  be  a  matter  of  lact  lo  be 
collected  as  well  from  extrinsic  circumstances 
<s  from  ^e  MiblicatioD  itself,  wbicb  it  must 
be  considered  to  be,  then  this  was  important 
evidence  to  rebut  the  seditious  intent ;  and  it 
haring  been  rejected,  a  new  trial  oug^t  to  be 
granted  upon  this  as  well  as  the  ot&r  infor- 
mation. In  Dr.  Sodicvereirs  case  [15  Uow- 
eU*B  fHate  Trials,  pp.  206,  et  uq.  S44,  et  teq.\^ 
air  Simon  Harcourt,  counsel  for  the  defendant, 
^was  permitted  to  give  evidence,  that  parts  of 
the  sermons,  for  the  publishing  of  which  he 
^nm  prosecuted,  were  taken  from  former  pub- 
lications held  in  high  estimation  by  the 
Church  of  England,  and  that  many  eminent 
persons,  amongst  whom  were  many  of  the 
mshops  at  that  time  on  the  bench,  had  before 

Sublishcd  similar  sentiments.  But  whatever 
otibts  may  have  existed  pnor  to  the  late 
statute  [32  Geo.  S.  c.  GO.  See  it  anU  p.  306.] 
^  the  regulation  of  trials  for  libels,  that 
set  g^vcs  the  jury  a  right  to  take  into  their 
consideration  the  intention  of  the  partv  ac- 
eosed  of  publishing  a  libel ;  and  this  evidence 
was  admissible  under  that  act.  But  if  .the 
t>ourt  Mhould  be  of  of  inion  that  the  evidence 
tendered  on  behalf  of  the  defendant  was  in- 
adniissiblc,  then  a  new  trial  ought  to  be 
granted  for  the  im()roper  admission  of  similar 
evidence  against  liim.  For  it  was  permitted 
to  be  given  in  evidence  that  a  servant  in  the 
defendant's  stiop  had  been  seen  with  a  cap 
en  his  head  marked  with  the  words  ^  liberty 
And  Eq.''  ^for  Equality),  in  order  to  show  tliat 
the  detcnuant  published  the  libel  with  a  sediti- 
otiB  intent.  Eitncr,  therefore,extraneou6 matter 
18  or  is  nut  admissible  to  prove  the  seditious 
intent  on  a  trial  for  a  libel ;  if  it  be,  the  de- 
fendant ought  to  have  been  permitted  to  give 
ttie  evidence  he  tendered ;  if  not,  the  evidence 
^hlch  was  received  was  ii» properly  admitted ; 
and  in  either  case  a  new  trial  should  be 
granted. 

The  Attorney  General  contr^,  1st.  In  an- 
swer to  the  first  objection:  the  Gazette  was  as 
good  evidence  of  the  adaresses  having  been 
presented  as  the  nature  of  such  an  averment 
required.  The  addresses  were  a  matter  of 
pnulic  netoricly,  referred  to  in  the  libel  as 
such,  and  the  Gazette  an  aulhenlic  medium 
of  proof  of  such  a  fact.  It  was  not  indeed 
•onclusivei  but  it  was  ipritr^facie^  evideooe  of 


In  that  atape  the 
that  stape  the 
lam  to  state  to  the  Govt 
leas  than  this:  and  to 


aadviat 
more  nor 
it  with  tfattsnb- 


the  fact.  It  IS  admitled  thai  if  the  svoBKOt 
had  been  thai  certain  addresses  bad  bcfeie 
that  time  been  pobhsbed  in  the  London  Ga* 
zeUe,  then  the  praductMD  of  the  Gsadte 
would  have  been  proper  evidence,  fiat  if 
there  be  any  weiebt  in  the  present  objectiao, 
it  would  extend  3so  to  the  case  of  uadi  aa 
avennent;  for  the  question  might  still  have 
been  asked,  how  is  it  proved  that  the  wriliDgs 
therein  aonouaced  were  addieucs?  Wl^. 
ther  they  were  or  not,  it  might  equally  be 
urged,  can  only  appear  6nai  the  pmductioa 
of  the  writii^  themselves:  even  the  posans 
themselves  who  presented  those  writiiigsto 
the  kin^  could  not,  aooording  lo  thisoiodt 
of  reasoning,  have  «vca  parole  evidence  of 
dieir  contents,  but  3ie  writings  themselvei 
would  have  been  required  to  be  prodoced 
under  the  king*s  wi^  manual.  Ufwn  tbe 
same  principle  it  might  have  been  obiei^ed 
that  the  proclamation,  printed  by  the  lui^i 
printer,  could  not  he  l^al  evidence  of  the  £ct 
that  such  a  proclaaaation  had  issued.  The 
counsel  for  the  nrosecution  might  with  etnnl 
propriety  have  Men  called  upon  to  prove  tost 
Mr.  Strahan  was  the  king's  printer;  tbe  pa- 
tent to  that  purpose  must  have  been  produced, 
being  the  best  evidence  of  his  appointment; 
again,  it  might  have  been  requim  to  prove 
that  the  printed  proclamation  was  an  eiact 
copy  of  the  writing  under  the  sign  maainl 
from  whence  it  was  taken;  or,  perhaps,  that 
tbe  writing  itself  should  be  produced.  Bift  ai 
all  this  extreme  particularity  of  proof  has 
never  been  required  in  such  cases,  there  is  do 
reason  for  requiring  it  in  the  present  instaace^ 
The  Gaaette  is  of  itself /»rMii  facU  evidence 
•f  matters  of  state  and  of  public  acts  of  the 
g[overnment.  It  is  published  by  theaotbo* 
rity  of  the  crown;  it  is  the  usual  way  of  noli- 
fymg  such  acts  to  tl^e  public ;  and  therefore 
is  entitled  to  credit  in  respect  of  such  matters. 
Lord  Holt  held  it  a  high  misdemeaaor  to 
publish  any  thing  as  from  royal  autborityj 
which  was  not  so.  In  a  late  case  at  Laac^ter, 
upon  an  occasion  similar  to  the  present,  judge 
Buller,  held  that  the  Gazette  was  evidence  of 
the  king's  proclamation  containjed  thereiit 
So  it  has  been  held  by  all  the  juclges  that  the 
articles  of  war,  printed  by  the  king's  priater, 
are  good  evidence  of  such  articles  [Withets'fc 
case,  Nov.  17th,  1784].  As  to  theOaxclte'f 
not  being  evidence  that  a  commissioB  of  bank- 
rupt has  been  properly  issued,  it  is  suffideat 
to  say  that  the  commission  itself  would  not 
be  evidence  without  proving  the  petitioniBg 
creditor's  debt,  &c.  Besides  it  is  merely  a 
muniment  of  a  private  nature,  and  not  a  pub* 
lie  matter  of  state.  And  this  answer  applies 
to  the  other  cases  mentioned.  But  this  sort 
of  evidence  is  admitted  in  all  public  mattcf 
relatif^g  toth^«tatc^  amongst  which  ^i^at^ 
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missioD  which  every  atdvocate  ou|lkt  to  show 
to  the  Court,  and  what  I  am  sure  I  am  always 
disposed  to  show;  to  suggest  at  nogreat  length, 

of  the  nature  in  question  are  undoubtedly  to 
be  ranked. 

Secondly,  as  to  the  improper  rejection  of 
evidence  upon  the  other  information ;  there 
is  BO  foundation  lor  the  objection,  because 
the  evidence  if  admitted  would  have  proved 
nothing.  How  can  it  operate  as  an  excuse  to 
one  man  for  hav'mg  published  a  libel  that 
another  man  has  before  done  the  same  thins  ? 
If  that  could  be  admitted  as  evidence  on  the 
part  of  a  defendant,  then  the  crown  might 
also  give  in  evidence  that  other  persons  had 
been  convicled  for  publishing  the  same  or 
similar  sentiments.  It  would  also  be  evi- 
dence that  other  persons  thought  that  what 
the  defendant  had  published  was  not  libellous, 
and  had  publishea  sentiments  to  that  effect. 
In  short,  the  position* of  the  defendant's 
counsel,  if  maintainable,  would  lead  ta  the 
most  absurd  consequences,  and  to  the  admis- 
of  evidence  perfectly  foreign  to  the  issue. 
This  is  very  different  from  the  evidence  given 
of  the  manner  in  which  the  sale  of  these 
libels  was  conducted  by  the  defendant,  name- 
ly, his  servant  appearing  with  the  words 
**  Liberty  and  Equality*'  on  his  cap,  because 
that  was  strong  evidence  in  a^avation  of 
his  intention  in  publishing  the  hbels  in  ques- 
tion. 

Lord  JTenyon,  Ch.  J.  The  real  points  in 
this  case  are  so  clear,  and  have  been  so  per- 
fectly well  settled,  that  I  think  they  cannot 
admit  of  any  serious  doubt.  That  the  Ga- 
zette is  evidence  of  many  acts  of  state  is  not 
doubled ;  that  it  is  evidence  of  the  king's 
proclamation  seems  not  to  be  disputed  in  this 
case,  and  that  it  is  evidence  of  a  proclama- 
tion for  the  performance  of  quarantine  cannot 
be  doubted.  In  order  to  encounter  this  gene* 
ral  proposition  (a  doctrine  adopted  at  all 
times)  cases  have  been  put  at  the  bar,  which 
have  no  reference  to  the  state,  grants  by  the 
king  to  a  subject  of  a  tract  of  land,  or  of  pre- 
sentations; but  these  are  the  evidence  of 
private  titles,  and  become  parts  of  the  private 
muniments  of  the  families  to  whom  thev  are 
granted.  But  they  have  no  resemblance 
vrhatevcr  to  the  acts  which  have  been 
the  subject  of  discussion  in  this  case,  acts 
done  by  and  to  the  king  in  his  regal  charac- 
ter; they  are  the  addresses  of  different  bodies 
of  subjects  going  to  offer  their  lovalty  at  the 
foot  of  the  throne,  and  received  by  the  king 
in  his  public  capacity.  They  then  become 
acts  of  state ;  and  of  such  acts,  announced  to 
the  public  in  the  Gazette,  it  is  admitted  that 
the  Gazette  is  evidence  iti  courts  of  justice. 
The  attorney-general,  in  his  answer  to  this 
objection,  lias  shown  the  impossibility  of 
giving  other  evidence  of  such  acts.  I  am 
therefore  cfearly  of  opinion  that  the  decision 
of  the' judge  at  the  trial  was  founded  on  prin- 
ciplei^  ef  law  (and  it  seems  as  if  he  thought  it 


that  by  the  precedents  of  the  Court;— by  thi 
rules  and  practice  of  it ; — and  by  the  rules  and 
principles  of  English  jurisprudence,  you  ought 

of  too  little  importance  to  take  notice  of  in 
his  notes  of  the  trial)  and  that  Uiere  is  no 
foundation  for  this  objection. 

The  other  objection,  which  applies  only  to 
the  second  information  is,  that  evidence,  ten^ 
dered  by  the  defendant,  was  improperly  re- 
jected ;  and  that  evidence  was  merely  offered 
to  show,  that  ten  years  ago  other 'persona 
published  a  paper  similar  to  that  whicn  is  the 
subject  of  tnis  prosecution.  But  the  conse* 
quence  of  admitting  that  evidence  would  have 
been,  that  those  persons,  who  were  not  onl^ 
not  called  upon,  but  could  not  have  had  any 
opportunity,  to  defend  themselves  against 
this  charge,  might  have  been  pronounced  to 
be  guilty.  Such  evidence  would  lead  to  the 
most  dangerous  consequences ;  and  the  guile 
or  innocence  of  those  persons  could  not  amfert 
the  decision  of  this  case.  If  the  defSrodant 
could  have  shown  that  he  had  published  iAt6 
paper  in  question  without  knowing  its  wn* 
tents,  as  that  he  could  not  read  anil  was  not 
informed  of  its  tendency  until  aflerwards, 
that  argument  might  have  been  pressed  upon 
the  jury.  But  as  the  defendant  knew  of  the 
contents  of  the  paper  before  he  published  it^ 
and  as  it  is  not  disputed  but  that  the  paper  ia 
criminal,  I  confess  that  1  cannot  see  the  re^ 
levancy  of  the  evidence  which  was  tendered! 
It  has  been  arg;ued,  however,  that  the  evi« 
dence  was  rendered  admissible  by  the  lat^ 
act  of  parHament,  which  enables  the  jurv  to 
decide  upon  the  whole  question,  inclumtts' 
also  the  intention  of  the  party  accused  of 
publishinz  a  libel :  but  it  seems  to  me  that 
the  defendant  has  had  the  full  benefit  of  that 
statute;  for  the  question  lef\  to  the  jury  em-' 
braced  every  thing  that  could  be  \eh  to  theif 
consideration.  And,  they  having  found  that 
the  defendant  published  this  paper  with  a 
seditious  intention,  there  is  nothing  left  for 
eur  deliberation. 

Mr.  J.  Ashhurgt.  The  rule,  with  regard  to  the 
time  of  moving  for  new  trials,  seems  now  ad<* 
mitted  to  be  the  same  in  criminal  as  in  civil 
cases.  But,  though  that  be  the  general  rule, 
when  the  Court  see  reason  to  suspect  that 
justice  has  not  been  done  to  any  particular* 
defendant,  they  will  in  their  discretton  direct 
a  ftirther  inquiry  into  the  merits  of  the  cause*- 
The  question  now  before  the  Court  is,  whe- 
ther any  evidence  were  improperly  received, 
or  improperly  rejected,  which  will  entitle  the 
defendant  to  a  new  trial  in  either  of  these 
cases.  With  regard  to  the  first,  I  think  that 
the  evidence  given  was  legsd  and  satis^' 
factory.  The  Gazette  states  that  different 
addresses  had  been  presented  to  the  king: 
Now  the  Gazette  is  an  authoratiye  mean  of 
proving  all  acts  relating  to  the  kiibg  and  the 
state;  otherwise  the  proof  would  run.  tatdt 
endiess  niceties,  as  has  been  stated  b^  the 
attoruey-genenu.    Then,  takmg'that  to  H 
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to  tcod  tfaift  cause  to  anotfaer  trial ;  botlam 
not  io  «jcb  a  situatk»  as  to  be  neccf  ^arOr 
caUed  upoo  to  a»k  a  new  tml  of  your  lont^ 

the  geoeni  rule,  was  this  a  matter  tooching 
the  King  and  the  &tate  ?  Of  that  I  think  no 
persos  can  doubt:  these  addresses  at  the 
tioie  they  were  presented  concerned  the  king 
and  the  state  very  materially;  they  mani/esled 
tfie  dtteirtation  of' the  public  concerning  cer- 
tain doctrines  which  had  lately  before  been 
propagated  inimical  to  the  government  and 
the  constitution  of  the  country. 

The  otl.er  question  merely  respects  the 
teccnd  information ;  and  I  am  clearly  of  opi- 
■ion  that  the  evidence  tendered  was  not  ad 
mis^ible.  One  of  the  consequences  of  ad- 
mitting that  kind  of  evidence  would  be,  that 
the  publisher  oi  a  libel  could  not  be  indicted 
before  the  author,  and  that  would  be  taota- 
mount  to  saying,  Uutt  in  many  instances  there 
ibould  be  no  punishment  at  all. 

llr.  J.  Bulltr.  The  case  of  R.  v.  Gough 
was  one  of  the  first  cases  in  which  the  Court 
granted  a  new  trial  after  the  expiration  of  the 
time  allowed  by  the  practice  of  the  Court  to 
move  for  a  new  trial.  I  read  the  report  of 
the  first  trial ;  immediately  on  my  reading  it, 
Xbit  Court  thought  that  the  defendant  ought 
not  to  have  been  convicted ;  and  lord  Mans- 
field said,  we  must  either  grant  a  new  trial, 
or  defer  giving  judgment  lor  ever.  But  the 
Court  did  not  interpose,  without  bein£  ap- 
prized that  they  were  exceeding  the  rules  of 
the  Court ;  and  nothing  would  have  induced 
them  to  break  through  those  rules  but  the 
clear  opinion  which  they  entertained  that  in- 
justice would  otherwise  have  been  done  to  the 
defendant.  In  the  case  of  K.  v.  Atkinson,  it 
is  impossible  to  overlook  the  extreme  caution 
expressed  by  lonl  Mansfield  to  prevent  the 

Sunlic  seeing  that  what  had  been  done  in 
L.  9.  Gough  was  irregular.  Lord  Mansfield 
himself  mentioned  the  case  on  the  third  day 
of  the  term,  and  said,  if  no  motion  for  a 
new  trial  were  made  on  the  fourth  day,  it 
eould  not  be  made  at  ail.  The  result  of  all 
tlie  cases  which  have  been  mentioned  is,  that 
if  the  defendant  do  not  move  for  a  new  trial 
within  the  four  days,  he  cannot  be  heard  at 
all  on  the  subject  of  a  new  trial :  all  that  he 
can  do  afterwards  is  to  move  in  arrest  of  judg- 
ment, which  may  be  done  at  any  time  before 
judgment  is  pronounced,  or  address  himself 
to  Uie  Court  in  mitigation  of  the  punishment; 
and  if  in  the  course  of  that  address  it  inci- 
dentally appear  that  justice  has  not  been  done, 
the  Court  will  interpose  of  themselves. 

Two  questions  of  law  have  beep  made  in 
these  cases ;  the  first,  whether  the  Gazette 
were  Iccal  evidence  to  prove  that  the  ad- 
dresses had  been  presented  to  the  king.  As 
this  Question  arises  on  the  report,  we  are 
bound  to  give  our  opinion  upon  it.  In  the 
case  allud^  to,  as  having  happened  at  Lan- 
caster, I  admitted  the  Gazette  in  evidence 
^poQ  this  prin^iple^  that  eyeiy  thing  which 
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relates  to  the  kii^  as  king  of  lia^  cDOOtrr,  is 
in  its  Datnre  public;    and  tiu!  a  Gia^ 
which  oootains  any  thiqg  duoc  by  lus  ma- 
Jestir,  in  his  character  of  king,  or  wbich  bis 
passed  through  his  aiaiesty*s  faands^  is  ad- 
missible evidooce  in  a  court  of  law  topnne 
9ich  thing     The  ca^  of  tL  t.  Fnncklin  [U 
Uoweirs  State  Trials,  p.  63d. ],  tboi^  not 
directly  oo  the  po'mt,  esLibiishes  this  to  be 
evidence;  for  there  the  Court  admitted  the 
Journals  of  the  House  of  Lurds,  not  only  fo 
prove  the  address  to  the  king,  but  the  king's 
answer  to  the  House.    Now  if  tne  Journab 
were  evidence  to  prove  both  those  tnings  ia 
that  case,  it  seems  to  me  that  the  Gazette, 
which  is  published  l^  royal  authority,  bgood 
evidence  to  prove  that  these  addresses  hai 
been  presented  to  the  king.    The  other  case 
of  R.  V.  Withers  was  also  tried  before  me  at 
Stafford.    The  prisoner,  who  was  a  commoa 
soldier,  was  indicted  for  the  murder  of  a  Ser- 
jeant in  the  same  regiment.     It  became  a 
material  question  to  consider  how  far  the 
prisoner  was  to  be  obedient  to  his  seijeaDt; 
that  depended  on  the  articles  of  war;  and, 
the  prosecution  being   strangely  nedectedi 
the  articles  of  war  were  not  produced  at  the 
trial :  it  occurred  to  me  that  there  was  great 
reason  to  doubt  on  the  propriety  of  the  con- 
viction founded  on  this  defective  evidence; 
and  I  reserved  the  case  for  the  opinion  of  the 
judges,  who  thought  that  the  articles  of  war 
ougfit  to  have  been  produced,  and  if  they 
had  been  produced,  as  printed  by  the  kin§*9 
printer,  it  would  have  been  sufficient  evidence. 
However,  on  this  information  I  do  not  think 
the  prosecutor  need  have  given  any  evidence 
at  all  of  these  addresses:  the  averment  re- 
spect'm^  these  addresses  seems  unnecessary ; 
for  the  information,  after  stating  the  proJa- 
mation  and  the  addresses,  charges  the  de- 
fendant with  *'  a  seditious  intent  to  bring  the 
said  proclamation  into  contempt,*'  witnout 
noticing  the  addresses  again.   The  distinction 
between  material  and  immaterial  averments 
is  perfectly  well  settled ;  if  the  averment  be 
material^  that  is,  if  it  be  connected  with  the 
charge,  it  must  be  proved ;  but  if  it  be  totally 
immaterial,  and  if  the  libel  be  not  connected 
with  tlie  averment,  it  need  not  be  proved. 

I  do  not  difier  in  opinion  with  the  Court  on 
the  point  made  respecting  the  other  informa- 
tion; but,  for  the  sake  of  the  precedent,  I 
will  confine  myself  to  this  observation,  that 
as  this  objection  does  not  appear  on  the 
judge*s  report,  I  think  wc  ought  not  to  take 
any  notice  of  it  after  the  expiration  of  the 
four  days. 

Mr.  J.  Grose,  The  motion  for  a  new  trial 
seems  to  have  been  made  on  a  misapplicaUos 
of  the  rule  respecting  motions  in  arrest  «f 
judgment;  for  the  ofiection  by  the  pnwear- . 
tor  tliat  it  is  now  too  iat^  for  the  defciMkat 
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breaking  through  any  of  tliose  rules  by  which 
your  loraships  conceive  yourselves  bound,  to 
ask  your  lordships  to  stay  this  judgment  ?" 
and  I  shall  certainly  not  be  removed  from 
that  position. 

Your  lordships  had  the  indulgence  to  give 
ine  an  opportunity  of  considering  this  matter, 
and  I  have  no  dimculty  in  saying,  I  had  en- 
tertained an  idea  that  there  was  a  great  dififa- 
rence  between  criminal  and  civil  cases.  I 
am  confirmed  in  that  idea;  and  I  am  per- 
suaded that  nothing  I  shall  hear  to  day  will 
shake  my  judgment  in  that  matter. 

In  civil  cases,  your  lordships  stand  (thanks 
to  the  constitution  of  our  fathers),  in  a  situa- 
tion verv  different  from  that  which  you  fill  in 
criminal  cases,  between  the  crown  and  the 
subject.  Your  lordships,  in  administering 
civil  justice,  have  no  rule  but  that  of  strict 
]aw  to  ^uide  you,  and  the  civil  htigant  must 
have  his  judgment  when  he  can  call  for  it. 
Your  lordships  stand,  as  criminal  judges,  in  a 

to  move  for  a  new  trial  is  perfectly  well 
founded.  But  what  passes  every  day  in  this 
court  will  leave  the  subjects  of  this  country 
in  no  difficulty  upon  this  point;  for  though 
the  rule  be  settled  that,  after  the  first  four 
days,  the  defendant  cannot  move  for  a  new 
trial,  wherever  the  Court  have  seen  of  them- 
selves, or  on  the  suggestion  of  counsel,  that 
the  defendant  has  been  improperly  convicted, 
they  always  have  interposed  (and  I  take  it  for 
granted  always  will  interfere)  to  pi  event  judg- 
ment being  passed  on  an  innocent  man. 

As  to  the  objection  that  the  Gazette  was 
improper  evidence ;  I  cannot  add  to  what  has 
been  said  already ;  the  cases  cited  by  my  bro- 
ther Buller  are  clear;  and  the  answ-r  given 
by  the  attorney  general  to  the  objection  seems 
decisive.  With  regard  to  the  otr.er  objec- 
tion :  it  does  not  clearly  appear  to  me  what 
this  supposed  paper  was,  which  the  defendant 
wished  to  give  in  evidence;  and  as  it  does 
not  appear  on  the  judge's  report,  it  would  be 
sufficient  to  give  tnat  answer  to  the  objection. 
But  supposing  a  paper,  precisely  similar  to 
that  which  is  the  subject  of  this  indictment, 
had  been  offered  in  evidence,  the  vindication 
of  this  publication  could  not  be  made  out  by 
a  prior  publication  of  the  same  kind.  It  does 
not  follow  that,  because  one  libeller  has  not  . 
been  punished,  another  should  not  even  for 
the  same  publication  at  a  future  time.  The  | 
admitting  of  such  evidence  as  that  alluded  to 
would  lead  to  all  those  mischievous  conse- 
quences already  pointed  out ;  and  therefore  I 
am  of  opinion,  that  if  the  paper  which  the 
defendant  tendered  in  evidence  was  exactly 
similar  to  that  for  the  publication  of  which  he 
was  prosecuted,  the  learned  judge  did  right 
not  to  receive  it. 

The  Court  on  a  subsequent  day  sentenced 
the  defendant  to  pay  a  fine  of  50/.,  and  to  be 
committed  to  Newgate  for  two  years,  for  each 
of  these  offences ;  and  to  find  sureties  for  his 
good  behaviour  for  five  years  afterwards. 

VOL.  xxn. 


situation  much  more  pleasant  to  yourselves, 
and  much  more  to  the  aggrandizement  of 
magistracy.    Although  the  attorney-general 
alone  can  guide  the  course  of  criminal  justice, 
as  servant  for  the  crown,  yet  your  lordships 
guide  the  administration  of  criminal  justice 
paramount  to  him,  and  no  prosecution  can 
advance  a  step  further  than  the  Court  thinks 
it  ought  to  advance. — In  a  recent  case,— - 
which  I  cite  to  your  lordship's  honour,  tried 
before  you  at  Guildhall,  for  perjury ; — On  the 
trial  of  that  cause  contradictory  evidence  ap- 
peared^ and  your  lordship  interposed  on  the 
part  of  the  defendant.    Had  that  been  a  civil 
suit,  I  have  no  difficulty  in  saying,  that  the 
evidence  which  made  that  impression  on  your 
lordship's  mind,  would  have  made  no  such 
impression.    Had  it  been  a  civil  case,  I  should 
have  taken  the  judgment  of  the  Court  on  what 
fell  from  your  lordship.    But  in  a  criminal 
case,  and  where  I  was  standing  for  the  crown, 
and  there  was  no  civil  litigant  to  claim  his 
rights;    your  lordships  in  that  case  repre* 
sented  the  maiesty  of  the  public,  and  the 
liberty  of  the  defendant,  and  held  the  scales 
between  them.    No  man  who  knows  his  cha- 
racter, will  advance  one  step  beyond  what  is 
proper. — I  find  the  whole  course  of  criminal 
justice  falling  in  with  that  idea,  and  I  trust  I 
shall  not  live  to  see  the  time  when  it  is  other- 
wise.    In  civil  cases  the  party  may  help  him- 
self;    the  verdict  is  a  warrant  for  judgment. 
He  mav  give  a  rule  on  the  poslea,  and  when 
that  rule  is  expired  he  may  sign  the  judgment 
of  the  Court,  unless  the  opposite  party  has 
moved  for  a  new  trial.    The  Court  has  said, 
that  rule  shall  be  within  the  first  four  days  of 
the  ne.\t  term,  and  therefore  your  lordships 
see  the  party  can  sign  judgment  of  himself, 
unless  the  judgment  which  he  can  sign  is 
stayed  by  the  interposition  of  the  Court  on 
motion.    I  contend  that  I  may  move  in  arrest 
of  judgment  after  the  four  days,  and  any  time 
before  the  judgment  is  pronounced.    When 
your  lord!>hips  are  addressed  in  civil  case.%  in 
the  middle  of  a  term  for  a  new  trial,  is  there 
any  institnce  of  the  Court's  refusing,  on  the 
ground  that  it  would  be  breaking  through  the 
rules  and  practice  of  the  Court  r  No  counsel 
can  state  that  ever  such  a  motion  wa^  refused 
him,  therefore  the  right  of  the  party  to  his 
civil  remedy  must  he  governed  according  to 
the  strict  pnirtice  of  the  Court ;  whereas,  in 
criminal  cases,  your  lordships  have  interfered 
very  differently ; — yet  even  in  civil  cases, 
where  there  has  been  any  misapprehension, 
any  mistake,  judgment  lia>-  been  arrested,  and 
your  lord>hips  have  leceui-^l  a  motion  for  a 
new  trial,  when,  by  the  rules  of  the  Court, 
judgment  ought  to  havn  been  given. 

Tlie  first  case  that  I  shall  mention,  is  that 
of  Birt  and  Barlow,  reported  in  Douglas,  163 ; 
that  was  an  action  tried  before  ^tr.  Justice 
Blackstone,  at  the  assizes  for  Kent.  Mr. 
Rous  moved  for  a  new  trial.  Wednesday  the 
21st  of  April,  was  the  first  day  of  the  terrti, , 
and  by  the  practice  of  the  Court  it  must  be 
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mored  wttbin  fiwr  dajs  incliuirey  so  that 
Saturday  wa%  Ihe  laa  daT  for  moving ; — how- 
ever, the  learned  counsef  moved  on  me  fourth 
day  exclusive  of  the  first ;  and  the  rule  was 
granted.  I  mention  this  case  to  your  lofd- 
sLip»,  to  ft  how,  that  it  is  not  refused  after  the 
ezptratjon  of  the  first  four  days ;  if,  under  the 
cvajm^'xnces  of  the  particular  case,  there  is 
any  reaM>n  and  proprietv  for  the  Court  to  in- 
terp'^se,  I  once  more  heg  leave  to  remind 
the  Court,  that  I  am  making  no  motion  for  a 
new  irial,  but  am  directing  the  judgment  and 
attent'on  of  tiie  Court  to  the  report  of  the 
learned  judsre.  I  am  therefore  now  doing 
what  tlif  defendant,  standing  silent  before 
your  lordnhijjs,  could  not  do  for  himself.  I 
xnigiit  I<Kik  round  to  all  the  {gentlemen  at  the 
bar,  and  a<k,  whether  any  thing  is  more  noto- 
rious th^n  that  there  are  a  hundred  instances 
where  the  Court  hive  not  refused  to  grant 
a  new  trial  after  the  expiration  of  the  four 
davH. 

Lfird  Kenyan.  Mr.  Erskine,  what  is  the 
meaning  of  this  practice,  that  when  a  person 
has  been  found  guilty,  four  days  must  elapse 
before  there  can  be  a  judgment,  quod  capia- 

Mr.  Ernkine.  No  one  instance  can  be 
stated,  where  the  Court  has  said  to  a  man 
standing  for  judirmcnl,  "  you  come  too  late  to 
ask  tor  a  nrw  trial ;  you  ought  to  have  come 
within  the  first  four  days  of  the  term."  I  con- 
tend that  the  ca«c  of  the  King  and  Gough  is 
preci^-ely  in  point;  ii  >s  reported  by  Mr. 
j)oni;las,  in  a  manner  very  different  from  that 
in  which  it  was  reported  by  the  Court;  and 
no  man  will  persuade  me  that  that  learned 
gentleman  did  not  know  what  the  Court  was 
about  when  he  reported  that  case.  This  is 
a  remarkable  ca!»e  m  every  part  of  it,  and  will 
apply  very  particularly  to  the  present  case. 
Tiie  case  of  the  King  and  Gougn,  was  an  in- 
dictment which  came  on  to  be  tried  at  the 
Spring  assizes  for  Gloucester,  1777.  The  ob- 
jection was,  want  of  jurisdiction  in  the  county 
jury  to  try  an  offence  charged  to  have  been 
committed  within  the  county  of  the  city:  the 
evidence  was  not  before  the  Court ;  the  de- 
fendant stood  guilty  on  the  evidence: — it  was 
not  pretended  to  be  said  that  he  had  suffered 
injustice,  because  he  was  ordered  to  pay  a 
penalty  where  the  mind  was  innocent;  but  it 
was  a  technical  obiection  to  the  jurisdiction 
of  the  Court  that  tned  it.  The  integrity  of  the 
jury  was  not  called  in  question ;  the  trial  was 
not  disputed,  nor  was  it  doubted  that  he  had 
justice  duly  administered  to  him,  and  he  came 
imder  that  objection  on  the  23d  of  May  1781, 
after  the  lapse  of  fourteen  terras. — ^I  come  be- 
fore your  lordships  without  the  intervention 
of  one. — In  that  case  the  defendant  was 
brought  up  for  judgment,  when  Mr.  Justice 
BuIIer  read  over  the  report  of  the  evidence 
given  at  the  trial  of  that  case,  as  Mr.  Justice 
Grose  has  done  in  the  present  case;  after 
which  the  Court  observed  that  the  conviction 
appeared  extraordinary,  and  that  a  new  trial 


was  pnqpor.*  Mr.  Dmiimig  and  he  sbxdd 
have  made  a  motkm  for  that  pnnxne,  if  he 
had  though  it  oompctent  after  so  toog  a  time 
after  the  conviction;  yet  the  Court  m  thdr 
discretion  granted  a  rule  for  a  new  tnaL 
What  does  lord  Mansfield  do  in  this  case- 
he  did,  what  he  always  did,  and  what  he  will 
be  remembered  for  hereafier; — he  dedsred 
that  enoi^  did  not  appear  upon  the  fiice  of 
the  report  to  convict  the  oefendant  He 
thought  that  the  defendant  ousfat  not  to  be 
convicted,  and  therefore  granted  a  new  txisL 

Lord  Kenyan.  The  case  of  the  Rii^  and 
Morris,  I  remember  perfectly ;  I  mav  say, 
as  well  as  if  it  happened  yesterday ;  and  tfacfe 
are  several  other  cases  of  the  same  sort 

Mr.  Ertkine.  My  lord,  I  cannot  mentioQ 
the  cases  all  at  once.  I  shall  not  move  for  i 
new  trial.  I  may  move  to  stay  the  judgnoit, 
and  the  single  question  for  jrour  lorashipaf 
consideration,  is,  whether  previous  to  the  de- 
fendant receiving  the  judgment  of  the  Court, 

*  In  the  Kins  and  Gough,  as  reported  Doi^ 
797 :  **  The  defendant  having  been  broii^tiip 
for  judgment,  the  report  of  the  evraeooe 
having  been  read,  and  Dunning  having  been 
heard  on  his  behalf;  the  Court  observed, 
that,  from  tlie  state  of  the  evidence,  the  con- 
viction appeared  extraordinary,  and  hiotcd 
that  a  new  trial  would  be  proper.  Dunniii^ 
said,  lie  should  have  made  a  motion  for  dttt 
purpose,  if  he  had  thought  it  was  competent, 
after  such  a  long  interval  of  time  since  tbe 
conviction.  Upon  this  lord  Mansfield  d^ 
clared,  that  it  was  still  competent,  because  the 
report  of  the  evidence  coming  regularly  nov 
before  the  Court,  if  enough  appeared  to  nix 
an  inclination  in  them  to  think  the  defendant 
ousht  not  to  have  been  convicted,  th^  oodd 
only  grant  a  new  trial,  or  postpone  for  ever 
pronouncine  judgment;  for  that  there  woidd 
be  an  absurdity  in  a  judgment  on  a  conviction 
for  perjury,  where  a  fine  of  a  shilling  shoukl 
be  unposed  as  a  punishment. 

Anew  trial  awarded.'' 

In  R.  V.  Waddington  1  East.  14a,tbeCoart 
said ,  that  **  although  the  defendant  had  thoa^t 
proper  to  wave  any  objection  in  arrest  of  judg- 
ment, yet  if  upon  a  review  of  the  whole  case 
they  were  satisfied  he  had  not  been  giiiity  of 
any  offence,  they  should  not  give  hidsmeot 
against  him.    According  to  wnat  had  been 
said  with  gjeat  wisdom  and  justice  by  lord 
Mansfield,  in  the  case  of  the  King  v.  GoiKb, 
Dougl.  797,  798,  on  a  question  respectingtbe 
propriety  of  granting  a  new  trial  in  a  ciimiiial 
case,  where  the  motion  bad  not  been  made 
within  the  regular  time;  thatif  thedefeDdant 
could  show  that  he  had  not  been  guilty  of  any 
ofience,  it  was  never  too  late  to  take  advantage 
of  it ;  and  that  the  Cotirt  would  inflict  w 
punishment  if  there  had  been  no  ciSeott. 
They  therefore  expressed  a  desire  to  hear^ 
arguments,  in  whatever  shape  uised,  wte* 
went  to  do  away  with  the  offence  wtogether. 

See  also  R.  v,  Tealaod  others,  11  JEast,  ^ 
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after  having  read  over  the  report,  your  lord- 
ships of  yourselves  roust  find  out  the  errors  of 
that  report,  if  any  exist ;  or,  whether  I  shall 
have  an  opportunity  of  suggesting  to  your 
lordships  in  what  part  of  the  report  the  error 
lies  ?  I  confess,  if  there  he  any  distinction  be- 
tween these  two  modes  of  detecting  error,  it 
is  a  shame  it  should  exist,  and  f  know  it 
cannot  exist,  consistently  with  those  principles 
which  adorn  our  government ;  and  your  lord- 
slups  would  lament  when  you  consider  the 
feeole  nature  of  man ;  and  your  lordships  have 
very  frequently  admitted,  very  much  to  your 
honour,  the  same  sentiment :  and  I  think  you 
vould  not  be  much  pleased  to  consider  the 
consequences  which  micht  be  of  the  most 
fiital  kmd  to  an  individusJ,  if  he  was  obliged  to 
stand  dumb  before  you,  and  if  your  own  minds 
did  not  furnish  you  with  sufficient  light  to  point 
out  the  error,  he  himself  must  not  point  it  out, 
at  the  same  time. — Fiat  justitia  ruat  caelum. — 
If  I  must  be  silent,  I  shall  be  silent  because 
the  law  commands  me. 

The  next  case  I  find  analogous  to  the  pre- 
sent, is  the  case  of  the  King  and  Atkinson. 
There  is  no  printed  report  of  that  case,  but  I 
have  a  manuscript  note  of  it :  my  learned 
friend  Mr.  BearcroA  was  in  it.  Lord  Mans- 
field having  heard  that  a  new  trial  was  in- 
tended to  be  moved  for,  and  that  the  defen- 
dant was  not  forth-coming,  that  a  motion 
would  be  made,  and  my  lord  Mansfield  ob- 
serving it  could  not  be  made  without  the  per- 
sonal attendance  of  the  defendant,  I  met 
Mr.  Bearcroft  afterwards  on  the  reading  of 
the  report,  when  the  defendant  came  up  for 
judgment ;  but  at  the  interval  of  two  terms, 
I  a^ed  leave  to  move  tor  a  new  trial  upon 
the  authority  of  the  case  of  the  King  and 
Gough,  but  lord  Mansfield  took  a  distinction 
between  an  application  for  a  new  trial  and 
this  case.  IJis  lordship  said  tiiere  could  be 
no  application  for  a  new  trial  before  the 
Court ;  but  that  the  Court  itself  was  to  exa- 
mine whether  the  party  was  to  be  tried  de 
novo.  The  Court  were  to  look  upon  the  face 
of  the  report,  and  to  consider  whether  any 
error  occurred  to  them  sufficient  to  induce 
them  to  grant  a  new  trial. 

'With  regard  to  the  case  of  the  King  and 
Aylett,  I  nad  leave  to  move  it  after  the  expi- 
ration of  the  four  days.  My  lords,  the  mat- 
ter which  I  have  humbly  to  state  to  the 
Court,  is  this :  I  think,  according  to  the  rules 
of  the  Court  as  far  as  I  can  collect  them  from 
these  cases,  that  the  party,  strictly  speaking, 
ought  to  make  this  motion  within  the  first 
four  days  subsequent  to  tlie  conviction,  and 
that  your  lordships,  without  departing  from 
aDV  one  principle  of  law  or  of  justice,  might 
refuse  to  hear  a  defendant  applying  at  a  later 

feriod,  and  so  your  lordships  may  do  to  day. 
confess  I  think  it  is  fit  that  there  should 
be  a  rule,  and  when  it  exists,  that  it  should 
be  carried  into  effect,  and  that  false  huma- 
nity should  never  induce  judges  to  break 
through  those  rules  which  whea  once  cstsk 


blished  should  be  observed.  —  AVhat  then 
ought  I  to  do  in  this  case,  but  to  surrender  up 
my  client  to  the  discretion  and  mercy  of  the 
Court,  who  I  am  sure  will  make  the  proper 
distinction  where  a  defendant  is  callea  upoa 
to  answer  for  an  offence  of  a  trivial,  and  aa 
offence  of  a  dangerous  nature ;  where  such  a 
defendant  is  conscious  that  he  is  guilty,  and 
instead  of  laying  open  his  real  situation,  gives 
instructions  to  nis  counsel  to  aggravate  the 
evil  which  the  indictment  seeks  to  abate, — , 
such  a  defendant  becomes  no  object  of  mercy; 
but  where  he  comes  submissively  to  urge  any 
rule  of  law,  he  stands  in  no  such  situation  ;— 
and  when  my  objections  comes  to  be  over- 
ruled, I  shall  have  this  consolation,  that  I 
have  offered  nothing  to  your  lordships  to  in- 
duce any  one  to  think  the  worse  of  my  client, 
or  of  the  government  under  which  we  live. 

Lord  Kenyan,  I  am  not  aware  that  there 
is  any  very  great  difference  of  opinion,  and  I 
am  verv  glad  to  find  that  those  rules  by 
which  tne  Court  have  supposed  themselves  to. 
be  governed,  are  in  fact  the  rules  of  the  Court. 

1  he  case  of  the  Kin^  and  Gough  is  within 
my  own  memory.  I  was  counsel  in  the 
cause.  I  have  also  a  manuscript  notQ 
of  the  King  and  Morris,  which  case  is 
also  in  print,  and  is  to  be  found  in  the  9n4 
volume  of  sir  James  Burrow's  Reports.  In 
that  case  the  defendant  was  tried  for  perjury, 
was  convicte<l,  and  was  brought  up  for  judg- 
ment, and  no  counsel  objected  to  the  convic- 
tion; but  lord  Man^field.  to  satisfy  his 
own  mind,  put  this  question :  **  Whether 
there  was  sufficient  evidence  to  convict  the 
defendant  ?"  And  his  lordship  was  pleased  to 
say,  if  any  mistake  had  been  committed  at 
the  trial,  and  if  the  defendant  had  been  ille- 
gally convicted,  it  was  never  too  late  to  annul 
an  error.  This  being  the  case  Mr.  Erskine, 
you  will  now  suggest  to  the  Court  why  we 
ought  not  to  pass  sentence. 

Mr.  Enkine.  Your  lordships  know  that 
the  defendant  has  been  convicted  upon  two 
informations.  The  first  charging  him  with 
publishing  that  oart  of  Mr.  Fame's  works, 
which  is  mtitulea  "An  Address  to  the  Ad- 
dressers ;"  and  the  other  intituled  "  An  Ad- 
dress to  the  Tradesmen,  Mechanics,  Li^ 
bourers,  and  other  Inhabitants  of  the  town  of 
Newark,  on  the  subject  of  a  Parliamentary 
Reform."  Now,  my  lords,  my  objections  to 
the  two  reports  oftlie  learned  judge  who 
tried  the  two  informations  are  of  a  very  dif* 
ferent  nature ;  and  I  cannot  but  here  lament 
that  sir  John  Wilson'  being  now  no  more, 
we  cannot  have  recourse  to /him  to  receive 
any  light  or  information  with  respect  to  the 
report.  My  lords,  the  matter  I  am  about  to 
offer  to  your  lordships,  on  the  subject  of  the 
first  of  these  informations,  even  if  I  ought  to 
sustain  the  objection,  does  not  go  to  the  guilt 

*  Mr.  Justice  Wilson,  before  whom  the 
cases  had  been  tried^  in  July  1793,  died  on 
the  18th  pf  October  following: 
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or  innocence  of  the  defendant ;  it  shows  no 
more  than  this,  that  if  the  objection  had  been 
made  at-  the  trial,  and  if  when  made,  the 
learned  jiid«je  had  accepted  of  it,  he  never 
would  have  oeen  convicted.  I  mean  to  say 
nothing  upon  the  lihel  itself,  but  shall  leave 
the  detcnciant  to  your  lordship's  mercy.  In 
viewing  this  subject,  I  think  we  must  not 
look  at  men's  natural  rights,  or  moral  rights, 
but  we  must  look  at  the  rights  they  enjoy 
under  the  laws.  I  am  persuaded  that  if  th§ 
objection  which  I  shall  make,  shall  appear  to 
your  lordships  to  be  well-founded,  indeed  I 
entertain  no  doubt,  but  that  your  lordships 
will  consider  it  some  how  or  other,  although 
it  was  not  made  at  the  trial. 

Lord  Kenyan.  Mr.  Erskine,  I  will  go  far- 
ther in  favour  of  the  defendant.  Though  the 
objection  was  not  made  at  the  trial,  yet,  if  it 
shall  appear  to  us  to  have  force,  we  shall  give 
full  scope  to  it. 

Mr.  Ertkine,  I  lament  the  situation  in 
which  I  stand,  not  from  any  suspicion  of  a 
want  of  integritv  in  any  quarter,  but  because 
I  cannot  appeal  to  the  learned  judge  who  is 
cow  no  more.  It  is  not  an  uncommon  thing 
when  there  is  any  difference  of  recollection 
at  the  bar,  and  when  the  judge's  report  is 
abort,  to  appeal  to  the  learned  judge  himself. 
There  can  no  mischief  arise  from  this  when 
the  integrity  and  independence  of  the  bench 
Is  recollected. 

Lord  Kent/on.  If  I  mistake  not,  when  the 
country  had  the  misfortime  to  lose  sir  Dud- 
ley Ryder, — if  I  mistake  not, — certain  causes 
ware  brought  before  the  Court  by  affidavit. 

Mr.  Erskine.  Thi^  publication,  intituled 
"  An  Address  to  the  Addressers,"  was  written 
by  a  person  who  has  been  already  convicted, 
and  it  was  written  subsequent  to  the  time  of 
his  maJcStys  proclamation,  and  the  general 
tendency  of  that  publication  was  charged  in 
the  indictment  to  bring  his  majesty's  procla- 
mation into  contempt;  and  as  divers  ad- 
dresses liad  been  presented  to  his  majesty, 
expressing  their  loyalty  and  attachment  to  his 
majesty's  government,  it  was  charged  also, 
that  this.  Dublication  insinuated  that  these 
addresses  aid  not  contain  the  tny  and  ge- 
puine  sentiments  of  the  loyalty  of  his  ma^ 
jesty's  subjects,  but  that  they  had  been  fabri- 
cated to  serve  the  purposes  of  corrupt  and 
interested  men.  These  are  averments  in  the 
information,  and  must  be  proved  by  tlie  ordi- 
Jiary  rules  of  evidence. 

They  are  matters  of  fact,  and  must  be 
proved  as  all  other  matters  of  fact  are.  Now 
upon  the  report  it  appears  that  they  were 
proved  by  evidence  which  I  object  to,  and 
which  was  objected  to  at  the  trial,  but  which 
objections  were  resisted  and  over-ruled  by  the 
learned  judge.  The  averment  that  "  several" 
addresses  had  been  presented  by  various  bo- 
dies of  his  majesty's  subjects,  was  proved  by 
110  other  evidence  than  tne  London  Gazette.* 

4^  The  question  of  the  admissibility  of  the 


If  this  point  affected  the  defendant  only,  it 
would  be  nothing.  I  might  safely  leave  my 
client  to  your  lordships  discretion  and  huma- 
nity, but  I  speak  of  a  matter  of  gteat  im- 
portance;'  it  is  a  question  of  evidence;  and 
evidence  is  one  of  the  most  important 
branches  of  the  law.  The  information  states 
that  ^  divers"  addresses  had  been  presented 
to  the  king.  Now  that  **  divers*^  addresses 
had  been  presented  to  the  king  must  be 
proved  by  tne  same  evidence  that  any  one  ad- 
dress was  presented.  I  will  advance  a  step 
farther;  I  will  suppose  that  a  seditious  a<t 
dress  had  been  presented,  signed  by  a  num- 
ber of  persons,  and  that  this  address,  on  the 
presentation  of  it,  had  become  the  subject  of 
a  criminal  prosecution,  and  the  information 
had  averred,  that  A,  B,  and  C,  had  presented 
that  address  to  the  kiu^,  would  the  Gazette 
have  proved  that  individual  case  ?  It  may  be 
said,  that  an  act  of  government  may  be 
proved  by  the  Gazette.  If  I  wish  to  ask 
a  favour  of  the  king,  would  the  Gazette 
be  evidence  that  I  haareceived  it  ?  The  ques- 
tion is  not,  whether  the  Gazette  be  good 
evidence; — but  the  question  is,  whether  it 
proves  ^he  existence  of  the  facts  which  it 
states  ? 

Lord  Kenyan,    The  report  of  the  learned 
judge  is  extremely  short. 

Mr.  Enkine.  The  infjrmation  states,  that 
"  divers"  addresses  had  been  presented  to  his 
msyesty.  This  is  a  most  material  relevant 
averment,  and  the  whole  body  of  the  infor- 
mation falls  to  pic(  es  without  it  Your  lord- 
ships therefore  will  p(rceive  that  the  nature 
of  my  objection  is  this.  I  say,  these  ad- 
dresses are  stated  on  the  record  as  facts,  and 
that  consequently  they  must  be  proved,  like 
any  other  facts,  bv  such  evidence  as  the  law 
of  England  calls  tor.  Suppose  a  commission 
of  bankruptcy  was  lost,  would  the  London 
Gazette  be  evidence  that  such  a  commission 
ever  existed?  I  contend  that  it  would  not. 
The  general  rule  in  all  questions  of  evidence 
is,  that  in  all  cases,  you  must  produce  the 
best  evidence  and  the  highest  authority  which 
the  nature  of  the  particular  thing  in  question 
will  admit.  I  contend,  that  the  Gazette  is 
no  evidence  whatever  that  such  addresses  had 
been  presented  to  the  king.  It  probably  will 
be  said,  that  the  Gazette  is  the  only  evidence 
of  state  matters,  and  of  things  which  affect  the 
state,  but  an  address  surely  cannot  come 
under  that  head.  It  is  surely  no  matter  of 
state,  and  only  refers  to  the  acts  of  indivi- 
duals. This  therefore  being  the  case,  I  con- 
tend, that  this  evidence  ought  not  to  be  ad- 
mitted. Your  lurd'ihips  therefore  clearly  see, 
that  if  this  objection  had  been  sustained  at 
the  trial,  the  defendant  would  not  have  been 
convicted.  I  do  not  pretend  to  say  what 
weight  is  due  to  this  objection,  but  if  tl  has 

London  Gazette  as  evidence  was  agitated  in 
the  case  of  captain  Quelch  for  piracy  ;- 
Vol.  XIV^  p.  1064,  of  thb  coUeclipn. 
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made  any  impression  upon  your  lordships 
mindsy  I  have  no  doubt  but  that  the  defen- 
dant will  have  the  full  effect  of  it. 

The  objection  which  I  have  to  the  other 
information,  is  of  a  very  different  sort ;  and 
goes,  as  I  apprehend,  to  the  complete  inno- 
cence of  the  defendant.  The  matter  which 
I  have  to  offer  to  your  lordships  on  this  point, 
^111  involve  in  it  the  construction  of  a  law 
lately  made,  and  if  I  do  not  succeed  in  my 
objection  in  this  case,  I  shall  consider  this 
act  of  parliament  as  a  dead  letter,  which  can- 
not be  taken  off  the  statute  book  too  soon,  as 
It  will  only  have  the  effect  of  disordering  the 
whole  system  of  English  jurisprudence. 

The  subject  of  the  second  information 
tipon  which  the  defendant  has  been  convicted, 
is  intituled,  '<*  An  Address  to  the  tradesmen, 
mechanics,  labourers,  and  other  inhabitants 
of  the  town  of  Newark,  on  the  subject  of  a 
parliamentary  reform.'' — ^The  love  of  our  par- 
ticular country-  is  the  first  of  all  virtues,  and  a 
desire  to  promote  its  interests  and  prosperity, 
the  first  of  all  duties.  But  how  that  duty 
may  be  best  performed  is  ^another  question, 
and  on  which  great  authorities  may  \\ii  up 
their  heads  on  different  sides. — ^Those  who 
originally  wrote  this  publication  are  persons 
who  at  present  surround  the  king ;  who  bask 
in  the  sunshine  of  royal  favour ;  and  admi- 
nister, as  they  think  at  least,  the  af&irs  of  this 
country  gloriously.  Now  I  humbly  conceive, 
for  a  man  to  print  a  paper  in  the  year  ]79S, 
which  was  originally  published  in  1783, 
and  which,  as  no  criminal  proceeding  has 
been  had  upon  it,  he  must  consider  as  mno- 
cent:  the  reprinting  of  that  cannot  be  a 
libel.  The  defendant  may  say,  "  Shall  I  be 
exhibited  in  the  pillory  by  the  servant  of 
those  persons  who  have  set  me  the  example  ; 
who  were  the  authors  and  original  composers 
of  it  ?"  The  defendant  offered  to  prove  this  at 
the  trial,  but  was  not  permitted  to  do  so.  He 
offered  to  prove,  not  only  that  the  sentiments 
were  similar,  but  also  that  it  was  the  same  in 
totidem  verbis.  He  offered  to  prove  that  it 
was  not  originally  composed  or  printed  by 
him,  but  that  it  was  composed  and  printed  in 
the  year  1783,  by  a  body  of  persons  of  exalted 
rank,  and  some  of  whom  hold  the  highest 
situations  in  his  majesty's  government.  This 
however  was  refiise<l.  I  contend,  that  a  sedi- 
tious intention,  which  was  laid  in  this  infor- 
mation, was  matter  of  fact,  and  not  matter  of 
law;  and  that  therefore  it  ou^ht  to  have  been 
lefl  to  the  jury.  My  lords,  if  I  am  not  enti- 
tled by  the  late  act  of  parliament  to  consider 
the  subject  in  this  light,  the  libel  bill,*  in 
which  I  had  some  share,  must  be  considered 
as  a  dead  letter,  and  had  much  better  be  ex- 
punged from  the  statute  book;  for  if  it  is  to 
have  no  operation,  I  shall  be  as  desirous  of 
mending  what  I  had  a  share  in  doing,  as  in 
the  first  attempt.  Will  any  person  tell  me, 
that  a  man  may  not  publish  a  fair,  candid, 

f  See  it  p.  806;  x)f  this  Volume. 


l^gal  disquisition  upon  this  subject?  Will 
any  man  telF  me,  that  I  cannot  state,  honA 
fide,  to  my  fellow  citizens,  my  sentiments  on 
the  subject  of  a  parliamentary  reform  ?  I  know 
I  may  do  it  with  perfect  safety,  because  I 
have  done  it:  and  will  the  attorney -general 
prosecute  me  for  it?  At  the  same  time  it  is 
not  to  be  wondered  at,  if  the  sentiments  of 
,  great  and  good  men  on  this  subject  are  found 
to  vary ;  and  although  no  nian,  more  than 
myself,  loves  and  venerates  the  constitution 
under  which  we  live,  yet  I  am  one  of  those 
who  think  that  great  improvements  may  be 
made  in  it.  Whether  I  am  innocent  or  guilty 
by  the  mode  in  which  I  have  done  it,  is  not 
for  me  to  determine ;  but  I  am  very  ready  to 
admit,  that  if  under  the  pretence  of  a  parlia- 
mentary reform,  I  have  been  seeking  to  pull 
down  the  fabric  of  the  constitution,  Dy  ren- 
dering the  people  discontented  with  their 
condition,  then  I  am  a  libeller,  and  whoever 
seeks  to  sow  and  propagate  sedition,  ought  to 
be  the  just  object  of  the  execration  of  man- 
kind. With  respect  to  this  paper,  I  have 
only  to  observe,  that  it  was  puolished  ten 
years  ago,  and  that  it  has  been  circulated  far 
and  wide,  throughout  the  kingdom,  and  has 
never  been  productive  of  any  sedition. 

Lord  Thurlow,  with  several  other  noble 
lords,  were  of  opinion,  that  libel  or  no  libel, 
was  matter  of  law  ;•  I  am  of  a  different  opi- 
nion ;  and,  although  a  man  may  be  inferior 
to  another  in  learning,  yet  like  an  honest  man 
he  may  maintsun  his  own  opinion;  but  I  think 
it  may  justly  be  made  a  question,  if  I  do  not 
succeed  jn  my  objection,  whether  any  im- 
provement has  been  made  bv  the  late  law  ? 
or — whether  it  has  not  disordered  the  whole 
system  of  our  jurisprudence? 

It  never  occurrea  to  me  that  a  jury  were  to 
be  judges  in  abstract  points  of  law;  the 
judges  should  maintain  their  authority  over 
the  law,  and  the  jury  over  the  fact.  The  jury 
are  the  judges  whether  libel  or  no  libel  upon 
the  seditious  intention  as  matter  of,  or  cou- 
pled with,  the  fact.  The  jury  ought  not  to 
condemn  a  man  but  on  sufficient  evidence, 
and  if  they  had  admitted  the  evidence,  which 
I  contend  ought  to  have  been  admitted, 
there  would  have  been  no  evidence  to  have 
convicted  the  defendant ;  but  on  the  other 
hand,  there  would  have  been  the  most  deci- 
sive evidence  that  the  publication  of  this  was 
not  with  a  seditious  intention.  The  foreman 
of  the  jury  asked  the  judge,  "  Whether  thev, 
in  the  discharge  of  their  public  duty,  could 
not  decypher  the  intentions  of  the  defendant?'' 
The  judge  told  them  that  they  might,  and 
that  if  this  was  not  the  case  there  would  be 
no  safety  for  the  subject.  I  have  already 
observed  that  this  paper,  which  was  the  sub- 
ject of  the  second  information  against  the 

•  See  the  Protest  signed  by  lord  Thurlow 
and  other  members  of  the  House  of  Lords, 
against  tlie  passing  of  the  libel  Bill  antt  p. 
306. 
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defendant,  was  the  very  paper  which  was 
composed  and  published  ten  years  ag|o.  As 
the  persons  who  wrote  and  composed  it,  mav 
be  ashamed  to  have  their  names  published, 
although  I  should  not,  and  as  they  arc  tired 
of  their  opinions,  although  I  am  not,  I  shall 
•not  name  them. 

The  jury  was  not  permitted  to  decypher 
^e  whole  meaning  of  the  defendant,  and  to 
say  what  passed  in  bis  mind  at  the  time.-- 
But  it  is  the  fashion  of  these  times  to  cry 
down  by  '^  bell,  book,  and  candle''  every  roan 
who  takes  up  opinioi^s  that  other  people  are 
tired  of.  The  aefendant  who  has  pMolished 
this  address,  has  very  great  merit ;  the  prin- 
ciples of  it  are  just,  and  had  they  been  clothed 
in  better  language,  he  could  not  employ  his 
time  better  than  by  publishing  it  again.  I 
^U  take  the  liberty  of  readmg  the  latter 
part  of  this  publication : 

"  Petition  then,  with  onei voice,  my  friends 
and  countrymen,  for  that  share  in  making 
your  own  laws  to  which,  by  the  constitution, 
and  the  laws  of  nature,  you  are  entitled.  | 
Pursue  the  only  course  which  can  ever  effect 
any  considerable  reduction  of  debts  and  of 
taxes,  materially  advance  the  interests  of 
manufactures  and  commerce! — In  short  be 
Englishmen !  be  free,  prosperous,  and  happy ! 
and  give  your  posterity  tne  same  cause  to 
revere  your  memories,  as  you  have  to  bless 
those  progenitors  who  left  you  an  inheritance 
in  a  free  constitution !'' 

I  say  this  is  what  any  man  may  and  ought 
to  publish  in  and  out  of  gaol,  and  I  am  per- 
suaded, that  the  adoption  of  these  princi- 
ples alone  can  save  this  country.  Give  the 
Enghsh  public  the  satisfaction  of  enjoyine 
their  happy  and  glorious  constitution,  ana 
they  will  grapple  in  the  defence  of  it,  and  no 
power  under  heaven  will  be  sufficient  to  tear 
them  from  their  allegiance.  Our  constitution 
is  the  sanctuary  of  English  Uberty,  and  no 
government  will  be  able  to  equal  it ;  for  I  am 
persuaded  that  it  is  destined,  by  the  great 
Author  of  all  nature,  to  be  the  happiest,  the 
freest,  and  most  glorious  country  in  the 
world.  It  was  by  the  intrigue  and  corrupt 
practices  of  courtiers,  that  the  constitution  of 
France  was  pulled  down,  and  the  constitution 
of  this  country  may  be  pulled  down  by  the 
same  means. 

With  regard  to  the  time  in  which  the  de- 
fendant published  this  paper,  I  apprehend, 
my  lords,  that  no  objection  can  fairly  be  made 
on  that  head ;  for  it  is  well  known  that  some 
time  before  this,  Mr.  Grey  had  given  notice  of 
bringing  forward  a  petition  before  parliament 
prayihg  for  a  parliamentary  reform.  Now 
when  this  paper  was  originalljr  wqtten,  there 
was  a  petition  presented,  praying  for  a  parli]^ 
mentary  reform.  This  paper,  this  libel,  as  it 
is  called,  was  oridnally  composed  and  written 
by  Mr.  Pitt,  the  duke  of  ^cnmond,  and  other 
eminent  persons  who  stand  high  in  his  mar 
jesty's  favour !  and  shall  the  defendant  be  set 
on  the  pillory,  for  that  which  set  them  so  oear 


the  throne  ?*    Shall  he  be  branded  with  the 
charge  of  sedition,  foi^  only  bdng  a  huniblt 
copier,  and  for  republishing  that  which  hu 
b^n  published  ten  years  ago;  and  which, 
though  circulated  through  every  part  of  the 
country,  has  produced  no  sedition? — ^My client 
offered  to  produce  a  witness  to  prove,  that  Uiis 
paper  vras  originally  composed  by  these  gen- 
tlemen.   I  conceive  he  had  a  right  to  rebut 
the  seditious  purpose  that  has  t^en  ascribed 
to  him,  but  this  was  refused.    This  is  not  att; 
for  on  the  part  of  the  prosecution,  evidence 
was  examined  to  show,  out  of  the  case  itself 
and  upon  topics  entirely  extrinsic,  the  general 
disposition  of  the  defendant.     For  that  pw» 
pose  they  produced  a  witness  to  prove,  thit 
the  defendant  caused  this  paper  to  be  distn* 
buted  by  a  man  wearing  a  cap  on  his  head^  on 
which  were  inscribed  the  words  ^  liberty  and 
equality.'*    This  might  have,  and  I  believe 
actually  had,  an  effect  upon  the  minds  of  the 
jury.    Thus  they  received  evidence  to  inflame, 
and  nothing  to  extenuate  the  case  on  the  pait 
of  the  defendant. — ^I  say  that  seditious  inten- 
tion is  not  matter  of  law,  but  matter  of  fkt, 
and  ought  to  have  been  left  to  the  Jury .  These, 
mv  lords,  are  the  observations  that  I  have  to 
submit  to  your  lordships,  and  I  have  no  douU 
but  your  lordships  will  do  justice  between  the 
defendant  and  the  public. 

Mr.  Dayrell  and  Mr.  Clarkj  proceeded  on 
the  same  line  of  argument  on  the  point  of 
evidence.  They  maintained,  that  the  London 
Gazette  ought  not  to  have  been  received  at 
evidence  that  '<  divers''  addresses  had  been 
presente<l  to  the  king  by  various  classes  of  hii 
subjects;  and  secondly,  that  the  evklence 
which  was  offered  by  the  defendant,  to  show 
tliat  he  had  no  seditious  purpose  in  publishing 
the  address  for  a  parliamentary  reform,  ooght 
to  have  been  received. 

Mr.  Attorney -General.  My  lords,  I  am 
very  shortly  to  answer  the  two  objectioos 
that  have  been  made  to  the  reports  of  the 
learned  judge  by  my  learned  friends  who  are 
counsel  for  the  defendant.  I  am  perfecdv 
ready  to  admit  that  if  this  Court  shall  thins 
that  there  is  any  weight  in  these  objection^ 
the  defendant  ought  unquestionably  to  have 
the  full  benefit  of^it.  It  is  not  enough  that 
justice  be  administered,  but  the  satisfocioiy 
administration  of  justice  is  an  object  of  the 
first  importance.  The  first  objection  now 
taken  is,  that  sufficient  evidence  was  not 
given  to  the  Court  in  the  case  of  a  material 
averment;  namely,  to  prove  that  addrwses 
had  been  present^  to  the  kin^  by  vaiioas 
bodies  of  his  subjects.  I  conceive  it  wodd 
be  extremely  difficult  to  make  out  these  ob- 
jections as  supported  by  any  principle  of  isf« 
Tlie  objection  might  be  as  well  stated  in  this 
way, "  How  do  you  prove  them  to  be  aildressei 
at  all  ?"  And  until  you  prove  that,  yw 
prove  nothing.    I  thought  wnen  I  beard  this 

•    But  see  the  extract  from  m^or  Cart* 
wrighVs  letter  ante  p.  1198,  nett. 
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cbjection  first,  it  would  embarrass  the  dis- 
cussion at  the  other  part  of  the  case ;  and  had 
i  been  aware  of  it,  the  better  way  would  be  to 
postpone  the  subject,  because  it  is  not  only 
my  duty  to  consider  the  objection,  but  be- 
cause there  is  a  great  deal  of  authoritv  upon 
the  question:  but  I  shall  now,  with  your 
lordsnips  permission,  proceed  upon  the  whole 
ease.  I  was  aware  that  objections  might  be 
offered  to  the  proclamation,  as  being  evidence 
oftheact  of  his  majesty,  but  this  cannot  be 
insisted  upon  with  any  effect.  M  or  can  abetter 
objection  be  started  against  ,the  Gazette.  If 
learned  gentlemen  are  pleased  to  persist  in 
these  objections,  I  must  tell  them  that  they 
have  to  encounter,  not  only  the  uniform  prac- 
tice of  this  Court  for  one  hundred  years  past, 
hut  also  the  clear  decision  of  lord  Holt, 
and  that  upon  a  principle  which  removes  the 
present  objection  entirely ;  which  is,  that  in 
the  opinion  of  that  learned  judge  it  was  a  high 
misdemeanor  for  any  person  to  notify  an  act 
which  can  only  be  done  by  the  king,  and  that 
all  legal  means  for  that  notification  should  be 
reserved  for  the  kine  alone.  The  medium 
for  that  purpose  is  the  Gazette.  I  will  tell 
your  lordships  what  I  understand  the  Gazette 
to  be.  A  gazette  is  a  publication,  evidence, 
and  notification  ot  a  royal  act,  be  it  what  it 
may,  and  all  the  public  acts  of  his  majesty 
are  notified  in  the  Gazette. 

Having  made  these  observations  upon  the 
evidence,  I  must  now  take  notice  of  what  my 
learned  friend,  Mr.  Erskine,  was  pleased  to 
throw  out  upon  myself.  He  called  me  the 
servant  of  certain  persons  in  power;  an  ex- 
pression which  he  afterwards  seemed  to  qua- 
lify, and  to  allow  me  to  be  the  servant  of  the 
crown.  I  can  only  say  that  the  sentiments  which 
I  entertained  when  it  pleased  his  majesty  to  call 
for  my  services,  I  entertain  now ;  I  have  oflen 
expressed  them  on  questions  of  parliamentary 
rerorm,  and  on  other  subjects,  and  have  dif- 
fered, perhaps,  from  those  who  are  highest  in 
his  msyesty's  confidence.  That  has  never 
yet  been  the  cause  of  the  least  uneasiness  to 
me.  I  shall  always  retain  the  independence 
with  which  I  commenced ;  and  the  moment 
I  am  called  upon  to  act  in  a  manner  that  is 
inconsistent  with  that  spirit,  that  moment 
will  I  abandon  the  office  which  I  now  hold. 
As  to  the  point  of  law  respecting  the  evidence 
of  Uie  trial,  I  mi^ht  be  content  with  saying 
that  Mr.  Justice  Wilson  had  no  doubt  upon 
the  point,  and  all  who  had  the  pleasure  to 
know  that  learned  judge,  admitted  his  merit, 
both  as  a  lawyer  and  a  man. — ^The  nature  of 
the  evidence  has  been  already  stated  with 
sufficient  accuracy  and  precision,  and  I'  hum- 
bly conceive  that  every  thing  that  can  be  ne- 
^sessary  in  this  case  to  convey  information  to 
the  Court,  appears  upon  the  face  of  the  re- 
port. The  aefendant.  your  lordships  see,  has 
been  convicted  for  selling  a  book  called,  .*^  An 
Address  to  the  Addressers/'  of  the  nature  of 
which  I  am  persuaded  the  defendant  could 
not  be  ignorant  and  if  a  man  will  conti- 
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nue  to  sdl  a  book  of  this  kind  and  cannot 
pretend  to  be  ignorant — 

Mr.  Ertkine.  My  lords,  I  have  said  no- 
thing upon  the  contents  of  that  book.  I  shall 
reserve  what  remains  for  me  to  urge  in  fa- 
vour of  the  defendant — 

Lord  Kenyon^  The  business  of  the  day  is 
to  examine  into  all  the  merits  of  this  case.  I 
wish  to  apprize  all  parties  that  all  the  busi- 
ness upon  this  subject  is  to  be  gone  through. 

Mr.  Attorney  General.  I  have  already  ob ' 
served  that  the  defendant  could  not  be  ig- 
norant of  the  tendency  of  the  publication 
called  ^*  An  Address  to  the  Addressers."  I 
believe  he  published  the  second  libel  with  as 
much  knowledge  of  the  tendency  of  it,  and 
with  the  same  intent.  And  as  to  the  obser- 
vation made  by  my  learned  fiiend  Mr.  Ers- 
kine, or  rather  the  question  which  he  put  to 
me  **  Whether  I  should  think  of  prosecuting 
him  for  the  opinions  which  he  has  sent  into 
the  world  with  his  own  name  to  them?''  I  will 
tell  him  candidly,  that  if  he  goes  to  the  Free- 
mason's Tavern,  or  to  any  other  such  public 
place,  where  such  societies  are  hekl,  with  this 

Eaper  in  his  possession,  and  with  a  label  on 
is  head  or  breast,  with  the  words  *^  Liberty 
and  Equality^'  on  it,  and  the  cap  of  liberty  on 
his  head,  I  will  prosecute  even  him. 

With  regard  to  the  question  of  a  parlia- 
mentary reform,  a  subject  of  which  the  se- 
cond paper  treats,  I  can  only  say,  that  it  is 
one  which  ought  to  be  more  accurately  ex^ 
plained  than  I  have  seen  it  yet,  before  I  can 
form  a  distinct  opinion  on  it.  I  know  it  is  a 
subject  of  very  weighty  consideration,  and 
has  interested  the  minds  of  the  wisest  and 
best  people  in  this  country;  but  no  man 
should  be  allowed  to  disturb  the  peace  of  a 
nation  which  enjoys  the  most  free  and  happy 
constitution  upon  earth,  and  for  whicli  we 
ought  to  express  our  gratitude  to  God ;  for  I 
verily  believe  that  in  all  this  world,  since  he 
framed  it,  there  has  not  been  established  a 
government  which  for  all  political  bles^g^ 
can  be  compared  with  our  own :  whosoever 
therefore  shall  endeavour,  by  any  means,  to 
subvert  it,  or  lessen  the  esteem  which  the 
people  have  for  it,  deserves  to  be  severely  pu- 
nished. For  my  own  part,  1  must  confess 
freely  that  as  to  a  reform,  as  it  is  called,  of 
parliament,  I  think  it  an  object  of  such  mag- 
nitude, and  involving  points  of  the  greatest 
difficulty,  that  I  am  afraid  that  a  man  pos- 
sessed of  the  deepest  penetration  and  the 
greatest  political  sagacity,  will  never,  upon  that 
subject,  DO  able  to  give  us  an  adequate  consi- 
deration for  the  risk  of  any  alteration.  It  b 
said  that  this  paper  was  published  ten  years 
ago,  and  that  no  complamt  was  then  made 
against  the  tendency  of  it.  But  is  the  coiv 
duct  of  parliament  ten  years  ago  to  be  com- 
pared vnththe  time  when  this  paper  was  re- 
published? The  defendant,  after  seeing  the 
effect  of  publishing  and  disseminating  these 
pemidous  doctrines  all  «ver  the  kingdom, 
comes  forward  witii  this  paper,  to  assist  the 
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spirit  that  was  then  raised,  without  having 
the  fairness  to  state  that  it  was  a  paper  piit^ 
lished  ten  years  ago.     What   has  been  the 
conduct  of  the  defendant  ?    Why,  that  of  ma- 
liciously stirring  up  and   reviviusr   doctrines 
that  were  dangerous  to  the  constitution,  at  a 
time  when  it  was  likely  that,  if  spread,  they 
would  do  much  mischief.      What   does  he 
mean  to  prove  ?     Does  he  mean  to  say,  that 
in  reality  he  had  no  seditious  intention  when 
iie  published  this  paper  ?  Does  he  mean  to  say, 
tbatbecausethispaperwaspublishedbytheCon- 
stitutional  society,  the  London  Corresponding 
society,  or  any  where  else,  that  therefore  his 
intentions  in  publishing  the  paper  were  inno- 
cent ? — My  learned  friend,  Mr.  Erskine,  asked 
me  whether  I  should  prosecute  him  if  he  had 
sent  forth  any  thing  with  his  name,  concern- 
ing a  reform  of  parliament.     God  forbid  I 
sm»uld  prosecute  any  man  for  temperately 
discussing  that  subject,  or  any  other  subject ; 
but  I  willtell  him  as  a  friend,  that  he  will 
deal  out  hard  measures  for  himself,  if  he  will 
undertake    to   be   accountable   before   your 
lordships  for  every  doctrine    maintained  by 
many  individuals  of  the  society  of  which  he 
is  a  member,  and  to  which  he  is  an  ornament. 
I  will  teil  your  lordships  freely,  that  if  my 
learned  friend  had  published  this  paper  un- 
der all  the  circumstances  with  which  this  de- 
fendant published  it,  I  "should  have  been  a 
traitor  to  my  country  if  I  hesitated  a  moment 
in  bringing  dim  forward  as  a  defendant  before 
your  lordships,  as  I  have  brought  forward  the 
present  defendant;  and  I  now  ask  of  your 
lordships  whether  you  think  of  him  as  I  do. 
—As  to  the  evidence  which  was  preferred  on 
the  behalf  of  the  defendant,  at  the  trial,  I  say 
it  would  have  proved  nothing,  for  it  could 
only  amount  to  this;    that-  this  paper  was 
published  before,  by  somebody  else ;— what 
has  that  to  do  with  this  charge  against  the 
defendant^  But  your  lordships  are  called  upon 
now  to  hold  this  proposition ; — that  it  is  com- 
petent to  one  man  to  publish  in  a  court  of 
Justice,  the  opinions  of  other  people  upon  a 
ibel  with  a  view  to  show,  that  these  other 
Sersons  held  tl)e  same  doctrines  as  the  defen- 
ant.     Your  lordships  will    see   the  length 
which  this  proposition  leads  to.    If  Mr.  ^-s- 
kine  is  to  be  allowed  this  for  the  defendant,  I 
must  be  allowed  something  of  the  same  sort 
for  the  prosecution.    Ifhe  gives  the  opinion 
of  some  persons  in  favour  ofthe  paper,  I  shall 
give  the  opinion  of  juries  upon  the  same  doc- 
trine ;  and  then  the  defendant  would  be  in  a 
worse  situation  than   if  he  had  not  ofifered 
that  sort  of  evidence :     therefore    I    th^nk 
the  learned  judge  was  not  only  right  in  stride 
aess  of  law,  but  also  kind  to  the  defendant  in 
rejecting  this  sort  of  evidence. 

The  next  thing  to  be  considered,  is  the 
law  upon  this  auestion.  What  is  the  present 
limitation  of  wnat  is  called  the  liberty  of  the 
press  ?  I  say  that  under  that  limitation,  this 
paper  is  a  scandalous  libel.  I  take  the  law 
with  regard  to  the  press  to  be  this :  That  you 


may  discuss  the  most  important  points  if  yon 
please :   You  may  abuse  the  constitution  if 
you  please,  and  the  general  form  of  our  go. 
vernment ;  provided  you  choose  to  beaoswe^ 
able  in  a  court  of  law.     Now  I  ask,  is  this  pa- 
per, or  is  it  not  a  scandahms  and  infamous 
libel,  traducing  and  vilifyiug  the  existing  m^ 
gist  racy  of  the  country? — Now  is  this  the 
way  that  the  grievances  ofthe  people  of  this 
country,  if  tliey  feel  any,  are  to  be  redressed^ 
i      *'  Parliaments  chosen  as  they  now  are,aQd 
'  continuing  for  seven  years  as  they  now  do,  wiH 
ever  be  composed,  for  the  most  part  of  a  few 
factions  under  the  guidance  of  particular  no- 
blemen, perpetually  contending  for  the  power 
and  emoluments  of  office.    The  common  sol- 
diery of  these  several  factions,  like  that  of  aU 
1  other  standing  armies,  is  made  up  of  merce- 
naries from  the  most  idle  and  profligate  orders 
of  the  community.    Whoso  idle  as  men  of 
pleasure,  and  the  vicious  part  of  our  nobility 
and  gentry  ?    Who  so  profligate  as  murderine 
naboDs,  prostitute  lawyers,  and  unprincipled 
adventurers,   who,   through    the  iniquity  of 
corrupt  elections,  make  their  way  into  parlia- 
ment, and  there  let  out  their  tongues  and 
their  votes  for  hire  ?" 

Is  this  treating  parliament  fairly?  Isthi» 
merely  informing  the  public  of  a  fact,  or  is  it 
a  temperate  commentary  ?  Is  the  whole  pa^ 
lianient  corrupt?  or  are  there  not  men 
among  them,  who  by  the  blessing  and  provi- 
dence of  God,  are  such  as  will  be  praised  b? 
posterity,  and  perhaps  make  future  ages  wish 
they  had  such  men  among  them  as  these  are, 
to  guide  their  counsels? — If  persons  will 
publish  commentaries  on  parliament,  let  them 
do  justice  to  its  character  and  to  the  different 
men  in  it ;  and  let  them  make  a  jury  believe^ 
that  when  they  discuss  any  public  matter, 
they  discuss  it  temperately,  and  then  a  ques- 
tion will  never  arise  between  any  defendant 
and  myself  before  your  lordships. 

One  sentence  more  and  I  have  done.  It  b 
said  that  Mr.  Justice  Wilson  omitted  some- 
thing which  he  ought  to  have  laid  before  the 
jury  in  favour  of  the  defendant  I  cannot 
possibly  conceive  how  that  learned  judge 
could  tiave  done  more  for  the  defendant  thsm 
he  did ;  for,  afler  summing  up  the  whole  of 
the  evidence,  he  asked  the  jury  this  question. 
**  Are  you  satisfied  that  the  defendant  pub- 
lished this  paper  with  a  seditious  intent?* 
The  jury  said  tney  were  satisfied  he  published 
it  with  a  seditious  intent,  and  therefore  they 
found  the  defendant  guilty. 

These,  my  lords,  are  all  the  observations  I 
have  to  submit.  With  regard  to  myself,  I 
can  olily  say,  that  I  have  "done  my  duty  as 
my  conscience  has  directed  me,  and  if  I  satisfy 
that,  I  shall  not  give  myself  trouble  about 
what  some  people  may  think  of  me. 

Mr.  Erskine,    My  lords,  am  I  now  allowed 

to  address  your  lordships  for  the  defendant? 

Lord  Kenifon,    1  take  the  rule  to  be,  thai 

the  advocate  for  the  prisoner  commences  the 

case  and  speaks  geuendly,  either  against  jodg- 
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menty  or  in  mitigation  of  punishment,  and 
therefore  the  attorney-general  is  to  speak  last. 

Mr.  Erskine,  I  apprehend,  mv  lords,  that 
I  am  not  in  the  situation  in  whicn  vour  lord- 
ship seems  to  think  I  am.  I  think  I  have  a 
TJent  to  speak  in  mitigation. 

Xord  Kenyan,  I  think  the  major  part  of 
your  address,  Mr.  Erskine,  was  in  mitigation 
of  punishment.  Almost  the  whole  of  it  ap- 
peared to  he  so.  However,  as  you  desire  it, 
you  will  now  go  on  in  mitigation  of  punish- 
ment. 

Mr.  Erskine,  That  is  not  the  point  at  all^ 
my  lord.  The  question  is,  whether  I  am  not 
to  hear  the  attorney-general  upon  the  whole 
matter  before  the  Court,  and  reply  ? 

Lord  Kenyon,  If  there  is  a  rule  to  guide, 
the  Court,  and  I  understand  |here  is,  as  I 
have  stated,  you  are  not,  strictly  speaking, 
entitled  to  proceed.  We  certainly  shall  not 
pronounce  judgment  to  day,  but  all  the  busi- 
ness from  the  bar  must  be  finished  in  this 
case.  You  have  rejected  the  idea  of  moving 
in  arrest  of  judgment ;  and  if  j^ou  have  any 
thing  to  address  to  the  Court  in  mitigation 
of  punishment,  I  wish  you  would  now  be  so 
good  as  to  sa^  it. 

Mr.  Erskine.  The  two  papers  of  which 
the  defendant  stands  charged,  are  distinct 
.and  separate.  I  shall  not  address  the  Court 
upon  the  first,  because  there  are  judgments 
upon  that  publication  already.  I  shall  there- 
fore leave  my  client  upon  that  part  of  his  case 
entirely  to  the  mercy  of  the  Court,  seeing  as 
they  do,  that  he  has  done  every  thing  in  his 
power  to  extenuate,  for  he  discontinued  the 
sale  on  the  instant  it  was  complained  of. 
With  regard  to  the  other  publication,  unques- 
tionably he  stands  in  a  dinercnt  situation ;  for 
by  publishing  the  second  paper,  he  certainly 
meant  nothing  but  that  which  as  a  subject  of 
this  country  he  thought  he  mi^ht  legally  do, 
not  seeking  to  produce  or  occasion  any  of  the 
anarchy  or  confusion  which  has  been  so 
much  talked  of  If  1  cannot  say  any  thing 
farther  on  the  point  of  law,  I  must  leave  my 
client  in  your  lordships'  bauds. 

Lord  Kenyan.  I  hope  that  this  doctrine 
^ill  never  go  forth  into  the  world,  that  a  man 
may  safely  and  legally  publish  what  has  been 
published  before,  provided  it  has  not  been  the 
subject  of  a  criminal  prosecution  in  a  court 
of  justice.  If  any  man  adopts  that  doctrine, 
his  judgment  must  be  very  much  perverted 
indeed.  All  the  mischief  may  be  done  that  a 
publication  can  do,  if  no  legal  steps  can ,  be 
taken  till  somebody  has  been  arrested  upon 
that  accoimt. 

I  hope  that  the  transactions  of  this  day,  and 
some  of  the  transactions  of  this  term,  will  not 
be  quoted  as  the  authorities  for  the  Court  to 
proceed  by.  I  am  extremely  sorry  that  any 
thing  has  been  applied  to  this  case,  which 
did  not  arise  out  ot  the  judge*s  report.  I  will 
say  nothing  of  the  character  of  the  late  sir 
John  Wilson,  who  tried  these  informations; 
Dor  will  I  make  any  remarks  on  his  reports, 
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but  shall  leave  them  entirely  on  the  character 
which  that  gentleman  has  carried  with  him 
to  the  grave.  I  am  very  sorry  at  some  of  the 
remarks  that  have  been  made  on  the  reports 
of  the  judges.  The  chara,cter  of  the  judges  is 
public  property,  and  if  they  have  done  any 
thing  amiss^  they  ought  to  be  censured.  But 
if  not,  their  characters  ought  to  be  respected^ 
otherwise  the  mott  mischievous  consequences 
will  arise  to  the  public.  I  do  not  aim  this  at 
any  body,  I  assure  you,  but  I  speak  it  from 
the  conviction  of  my  own  mind,  and  feel 
myself  bound  to  say  thus  much. 

It  cannot  but  occur  to  every  person's  obser- 
vation, that  as  long  as  parties  exist  in  the 
couutiy,  (and  perhaps  it  is  for  the  good  of  tho 
country  that  parties  should  exist  to  a  certain 
degree,  because  they  keen  ministers  on  their 
guard  in  their  conduct),  tney  will  have  their 
friends  and  adherents.  A  great  political  cha- 
racter, who  held  a  hieh  situation,  in  this 
country  some  years  ago,  out  who  is  now  dead^ 
used  to  say  that  ministers  were  the  better  for 
being  now  and  then  a  little  peppered  and 
salted.  And  whUe  these  parties  exist,  they 
will  have  their  friendships  and  attachments^ 
which  will  sometimes  dispose  them  to  wander 
from  argument  to  declamation.  And  this  is 
very  of^en  the  case  with  respect  to  questions 
relating  to  libels. 

The  present  question  seems  to  lie  in  the 
least  compass  in  the  woHd,  and  to  relate  to 
points  so  long  and  so  clearly  settled,  that  no 
doubt  can  remain  with  respect  to  them.  Both 
the  points,  to  my  mind,  appear  as  clear  as 
the  sun.  No  man  ever  yet  doubted  but  that 
the  Gazette  was  evidence  of  all  matters  of 
state.  And  therefore  I  am  perfectly  satisfied 
that  the  opinion  of  sir  John  Wilson,  formed  at 
the  trial,  was  perfectly  correct 

Another  question  is,  whether  somethine  or 
another  ought  not  to  have  been  admitt^  in 
evidence  that  was  refused  by  the  learned 
judge  at  the  assizes.  And  it  was  said  that  if 
that  evidence  had  been  admitted,  it  would 
have  gone  to  the  innocence  of  the  defendant. 
In  answer  to  that,  I  can  only  say,  that  this 
evidence  which  was  not  admitted^  is  not  to 
be  found  in  the  judge's  report,  and  our  deter- 
mination must  proceed  on  what  appears  on 
the  face  of  the  report.  No  motion  m  arrest 
of  judgment  can  oe  made  upon  account  of 
either  of  these  two  points  as  far  as  I  can  see. 
I  verily  believe  no  one  man  can  entertain  a 
doubt  but  that  when  four  days  are  pastj  tha 
season  for  moving  for  a  new  trial  is  over. 
It  is  competent  af\er  that,  and  any  time 
before  judgment,  to  move  in  arrest  of  judg- 
ment, and  if  the  reasons  which  are  adduced 
by  the  counsel  shall  appear  to  the  Court  to 
have  weight,  they  will  interfere.  And  if  when 
the  defendant  is  brought  up  for  judgment, 
and  no  application  is  made  on  his  part,  yet  if 
the  Court  perceive  any  error  in  the  report, 
the  Court  will  interpose,  as  in  mercy  they 
ought. 

Mr.  Justice  A$hhurt(  said,  he  entirely  con- 
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ctirred  in  opinion  with  lord  Ken  jon  on  both  i 
poinU.     I  thmk,  said  he,  the  Gazette  w^j 
properlv  admitted  to  prove  that  addresses^had  ' 
I>cen  pre<>^nted  to  the  kinir  in  consequence  of! 
his  mo^t  )^aciou9  prcjclamation.     And  I  am  j 
also  of  cpmion  that  the  evidence  vbich  was  I 
refused  by  the  learned  judge  on  the  trial  of  i 
the  other  information  was  properly  rejected.  *• 
It  has  been  said  that  if  this  paper  is  a  libel 
now,  it  was  also  a  libel  ten  years  ago.    I  am 
not  certain  of  the  tnith  of  that  proposition. 
I  conceive  that  a  writing  maybe  a  libel  at 
one  time  which  is  not  so  at  another. 

Mr.  Justice  Butler.  The  only  two  cases 
which  apply  to  the  pre^^ent,  are  the  King  and  i 
Gough,  and  theKinz  and  Atkinson.  In  the  first  | 
of  these  two  cases,  lord  M-insfield  said,  "  we 
must  either  grant  a  new  trial,  or  defer  judg-  ] 
nent  for  ever."  The  result  of  these  two 
cases  is  no  more  than  this ;  if  vou  do  not 
move  for  a  new  trial  within  four  days,  you 
cannot  be  heard  at  all.  The  only  resource 
left  is  either  to  move  in  arrest  of  judgment 
(I  take  it  that  it  is  good  time  to  move  in  arrest 
cf  judgment  at  any  time  before  judgment  is 
pronounced),  or  you  may  address  yourself  to 
the  Court  in  mitig^ation  of  punishment.  And 
if  in  the  course  of  that  address,  the  Court  see 
that  injustice  was  done,  they  will  interfere, 
but  not  otherwise. 

As  to  tlie  question  whether  the  Gazette  is 
good  evidence  to  prove  that  addresses  were  pre- 
sented to  the  king,  I  think  that  can  hardly  be 
made  a  question.  At  the  same  time  I  am  of 
opinion  that  was  an  immaterial  averment  in 
the  information,  and  that  therefore  it  was  un- 
necessary to  give  evidence  of  it. 

As  to  the  second  objection  I  think  there  is 
no  force  in  it;  but  I  must  not  enter  into  it,  as 
it  docs  not  arise  out  of  the  report,  and  I  con- 
ceive we  are  bound  to  confine  ourselves  to  the 
report. 

Mr.  Justice  Grose  was  of  the  same  opinion. 

Lord  Kenyon,  The  defendant  must  be  re- 
manded. 


The  defendant  was  accordingly,  as  before, 
taken  to  the  Kini^V bench  prison. — On  the 
Wednesday  following  he  was  again  brought  up 
to  receive  the  judgment  of  the  Court. 

The  Attorney  General  moved  the  Court  for 
judgment. 

Mr.  Justice  Ashhurtt,  DamclIIolt,  you  have 
been  tried  and  found  guilty  on  two  several  in- 
dictments for" printing  and  publishing  two  very 
atrocious  libels ;  the  one  intituled"  An  Address 
to  the  Addressers" and  the  other  intituled  "  An 
Address  to  the  Tradesmen,  Mechanics,  La- 
bourers, and  other  Inhabitants  of  the  town  of 
Newark,  on  the  subject  of  a  parliamentary  re- 
/orm.*' 

The  first  of  these  libels  alludes  to  his  ma- 
jesty's most  gracious  proclamation,  which  is 
ifa  everv  body's  memory,  and  to  tlie  addresses 
of  loyalty  sent  i'rom  all  parts  of  the  kingdom 
in  consequence  of  it.  These  lo^al  addresses 
▼cry  much  counteracted  the  desiguji  of  meo 


of  such  a  descriptioo  as  the  amborof  thb 

Eubticatioii.  The  general  tendency  qf  thb 
bel  is  to  bring  his  majcstT*s  wudmnUott 
into  contempt,  and  to  insinuate  that  these  ad- 
dresses did  not  contain  the  gcnoine  seotiiiKiits 
of  the  loyalty  of  his  majesty's  nbjects,  but 
that  they  had  been  set  on  foot  bjconuptnid 
interested  men : — ^that  the  system  of  our  go- 
vernment was  a  system  of  tyranny  and  op- 
pression ; — ^and  that  the  formation  of  it  irts 
radically  bad,  and  wanting  iefi>nnalion ;— and 
that  a  parliamentary  reform  was  to  be  broogbt 
about  by  the  people  only,  and  not  by  thepv- 
liament  of  Great  Britain.  And  it  darindv 
recommends  a  national  convention  to  be  hod, 
as  the  proper  means  of  reform.  This  pdbfi- 
cation  also  tends  to  traduce  and  vil^  all 
kingly  governments,  in  thband  all  the  oooo- 
tries  of  Europe,  and  boldly  calls  on  the  sub- 
jects of  this  kingdom  to  insurrection  and  re- 
volt ;  and  insinuates  that  the  example  of  a 
neighbouring  nation  was  proper  to  be  followed 
in  this. 

This  paper  falls  very  little  short  of  hi«|li 
treason,  and  certainly  stands  in  the  very  m 
rank  of  sedition. 

The  second  of  these  libels  most  grossly  and 
impudently  asperses  the  parliament  ot  this 
kingdom,  and  brands  them  with  the  imputa- 
tion of  venality  and  corruption,  and  calls  for 
a  parliamentary  reform.  As  to  the  mode  by 
wnich  that  reform  was  to  be  conducted,  ths 
paper  does  not  so  largely  enter  into  it ;  that 
had  been  sufiiciently  pomted  out  by  the  for- 
mer publication,  intituled  **  An  Address  to  the 
Addressers,^  which  recommends  it  to  be  done 
by  a  national  convention.  The  bloody  ad- 
visers of  such  a  measure  have  been  acting 
a  scene  in  a  neighbouring  country,  whicn 
when  we  look  upon  we  have  the  strongest 
reason  to  congratulate  ourselves  on  our  own 
condition  when  compared  with  the  tyranny, 
rapine,  murder,  and  desolation,  which  have 
ravaged  that  unfortunate  country. 

It  has  been  aUc^d,  in  extenuation  of  your 
crime,  that  you  were  not  the  author  or 
the  first  publisher  of  this  pamphlet  fiut 
how  docs  that  apply  in  your  favour?— 
Was  it  not  enough  that  such  a  horrid  prodtR* 
tion  had  been  once  stifled  in  the  birth  ?  and 
must  you  foster  and  nourish  the  unnatural  and 
diabolical  offspring,  and  give  it  fresh  life  and 
existence  ?  Though  the  nation  in  general  had 
shown  their  abhorrence  and  detestation  uf  the 
doctrines  contained  in  this  publication,  yet 
you  were  determined  to  cram  it  down  the 
throats  of  his  majesty's  subjects. 

What  has  been  said  in  extenuation  for  tfatf 
second  publication  can  stand  you  in  fittl^ 
stead ;  with  respect  to  the  subject  of  the 
publication,  that  it  was  published  ten  years 
ago,  and  that  you  only  re-published  it,  and 
therefore  are  innocent,  and  that  it  ooidd  onlf 
mean  the  parliament  which  then  existed,  aoa 
not  the  present  pariiament  of  Great  BntaiQ.' 
Let  anvman  of  common  sense  take  that  pa- 
per in  his  band,  an4  say,  whether  the  utmost^ 
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extent  of  charity  can  consider  it  a  simple,  in- 
nocent republication.  If  you  had  meant  it  in 
that  view,  why  not  publish  it  with  the  ancient 
title,  and  why  not  state  that  it  was  published 
in  such  a  year  ?  Though  even  if  you  had  done 
that,  it  ought  not  inevitably  to  retain  one 
sense.  But  you  yourself  give  it  a  present  ap- 
plication ;  you  address  it  to  the  "  tradesmen, 
mechanics,  labourers,  and  other  inhabitants 
of  the  town  of  Newurk,  on  the  subject  of  a 
parliamentary  reform.^'  How  are  they  to 
know  that  it  ever  was  published  before  ?  how 
can  they  apply  it  but  to  the  present  existing 
parliament  of  Great  Britain?  The  learned 
judge  who  tried  this  information,  lcl\  the  case 
to  tlie  jury,  in  a  fair  aiul  candid  way.  He  put 
this  question  to  them  :  *\  Are  you  satisfied 
that  the  defendant  published  this  paper  with 
a  malicious  intent,  or  not  f" — ^There  could  not 
be  two  opinions  on  the  subject  among  honest 
men,  ana  the  jury  found  you  guilty. 

The  malignity  of  this  paper  having  been  es- 
tsblisbed  by  the  jury,  it  only  remains  for  this 
Court  to  do  its  oiiice.  This  Court  will  always 
know  to  temper  mercy  with  justice  where  there 


is  room  for  it,  but  here  there  is  no  palliation. 
As  to  the  first  of  these  libels,  at  least,  your 
own  counsel  owned  that  nothing  could  be  said 
for  you.  It  1)ehoves,  then,  this  Court  to  try 
what  can  be  done  by  the  severity  of  punish- 
ment. And  though  there  are  but  small  hopes- 
of  your  reformution,  it  may  at  least  operate  to 
deter  others  from  being  guilty  of  the  same 
enormities.  This  Court  has  taken  the  mag« 
nitude  of  your  offence  into  their  consideration, 
and  this  Court  doth  order  and  adjudge,  that 
for  the  first  libel  you  pay  a  fine  to  the  king  of 
fifty  pounds,  and  that  you  be  imprisoned  in  nis 
mcyesty*s  gaol  of  Newgate  fur  tne  term  of  two 
years.  And  that  for  the  second  offence, you  pay 
a  further  fine  of  fifty  pounds,  and  be  imprison- 
ed in  his  majesty's  gaol  of  Newgate  for  th« 
further  term  of  two  years,  to  be  computed 
from  the  expiration  of  your  first  imprisonment. 
And  that  atter  the  expiration  of  your  imprison- 
ment, you  find  security  for  your  good  beha- 
viour for  the  term  of  five  years,  yourself  in 
200/.  and  two  sureties  in  50/.  each,  and  that 
you  lie  imprisoned  till  such  fines  be  paid,  and 
till  such  securities  are  found,  as  aforesaid. 


586.  Proceedings  against  Alex/lnder  Whyte^  on  an  Indictment  for 
publishing  a  Seditious  Libel ;  tried  at  the  Quarter  Sessions^ 
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Before  reading  the  indictment,  Mr.  Clay- 
ton, town  clerk,  asked  the  defendant  if  lie 
had  a  copy  of  the  indictment. — ^The  defendant 
answered,  No. — ^He  then  asked  W  he  had  any 
gentleman  of  the  law  employed? — ^I'he  de- 
fendant answered,  he  had  none.  Mr.  Clayton 
asked  if  he  had  received  the  advice  of  any 
lawyer  in  the  present  case? — ^The  defendant 
told  him,  none.  He  said,  the  Court  had  been 
informed  the  defendant  wished  to  withdraw 
his  former  plea,  and  plead  guilty  to  the  in- 
dictment. The  defendant  said,  he  had  never 
any  such  intention. 

Mr.  Clayton  said,  the  defendant  might  ob- 
ject to  any  of  the  jury  he  did  not  approve  of 
Before  they  were  sworn. 

The  Defendant  said,  he  knew  none  of  the 

gentlemen  impanelleil,  and  therefore  could 
ave  no  reasonable  objection  to  any  of  them. 
Mr.  Wilkinson,  on  the  part  of  the  crown, 
in  a  s|)eech  of  some  length,  opened  the  cause ; 
wherein  he  depicted  the  heinousness  of  the 
offence,  and  the  necessity  of  exemplary  pu- 
nishment 

3ohn  Ridley  sworn. 

Mr.  Clayton.  Do  you  know  the  prisoner 
at  the  bar?— Yes,  Sur. 

What  business  is  he  ? — He  is  a  baker. 
How  long  have  you  known  Mr.  Whyte  ? — 


I  have  known  him  these  twelve 'or  eighteen 
months. 

How  came  you  acquainted  with  Mr.  Whyte? 
-rBy  seeing  him  sometimes  in  Mr.  Loggie's, 
and  thinking  from  his  conversation  he  was  a 
man  I  might  learn  something  from. 

Do  you  mean  yuu  might  learn  something 
of  politics  from  him? — No,  Sir,  we  seldom 
discoursed  upon  these  matters. 

When  did  you  sec  Mr.  Whyte  last  at  Mr. 
Loorgic's  ? — It  was  on  the  tnorning  of  the  17tb 
of  February. 

What  is  Mr.  Loggie? — He's  a  beer-brewer, 
and  keeps  a  public-house  in  Grindon-Chare, 
upon  the  Quay-side. 

What  time  of  the  day  was  it  you  saw  Mr. 
vVhyte  there ;  was  it  fore  or  af^rnoon  ? — It 
was  about  eight  o*clock  in  the  morning. 

You  were  then  drinking  together  in  Mr. 
Loggic's  house,  were  you  ? — Yes,  Sir. 

Had  you  any  appointment  to  meet  Mr. 
Whyte  that  morning  ? — None,  Sir. 

Did  you  see  him  then  have  any  paper  in 
his  hand.^ — ^Hc  pulled  a  paper  out  of  bia 
pocket,  and  I  desired  him  to  read  it. 

Did  he  read  that  paper  to  you  in  Mr.  Log«- 
gie!s  on  the  morning  of  the  17  th  of  February  ? 
— He  read  a  part  of  it. 

Did  he  afterwards  lend  you  that  paper  ?— • 
YeS;  Sir. 
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What  was  his  reason  for  lending  you  that 
paper? — I  asked  the  favour  he  would  lend  me 
the  paper  till  next  day. 

What  was  your  reason  for  askinc  Mr. 
Whyte  to  lend  you  that  paper  till  next  day } — 
I  thought  there  might  he  something  curious 
in  it ;  and  though  Mr.  Whyte  is  a  good  read- 
er,  I  did  not  then  understand  what  he  said ; 
he  was  in  liquor  at  the  time. 

Did  you  understand  there  was  any  thing 
seditious  intended  by  that  paper? — ^No,  Sir; 
I  did  not. 

Did  Mr.  Whyte,  when  he  lent  you  that 
paper,  say  you  might  read  it  to  any  other  per- 
son ? — lie  said  I  might  read  it  to  a  few  friends. 

Did  you  then,  in  consequence  of  his  per- 
mission, read  that  paper  to  any  of  your 
friends  ? — I  was  readme  that  paper  to  some 
of  my  acquaintance  at  Uie  Angel  Inn,  when 
serieant  runsbon  plucked  it  out  of  my  hand, 
and  carried  it  to  a  magistrate. 

How  many  might  there  be  in  company 
when  you  were  reading  that  paper  at  the  An- 
.^el-Inn  ? — ^There  might  be  ten  or  twelve. 

Would  you  know  that  paper  again? — I 
think  I  would. — [The  paper  producra.] 

Is  (hat  the  paper  you  received  from  Mr. 
Whyte  on  the  17  th  of  Februaiy  ?— That  is  the 
paper. 

Look  at  it;  have  you  any  mark  to  know  it 
by  ? — ^Ycs,  that  is  the  veiy  paper ;  there's  my 
uai;^. 

Did  you  make  any  alteratioii  in  that  paper 
after  you  received  it  from  Mr.  Whyte  ] — JSTo, 
Sir;  I  made  no  alteration  in  it 

Cross-examination  by  the  Drfendant. 

You  say  I  read  part  of  that  paper  on  the 
morning  of  the  1 7  th  of  February,  will  you  in- 
form the  Court  and  jury  what  part  of  the 
paper  it  was  I  then  read  ? — I  cannot  positively 
say ;  but  think  it  was  a  page  or  two  in  the 
beginning  of  the  paper. 

Have  yod  ever  seen  me  write  ? — ^No. 

Do  you  know  my  hand-writing  ? — ^I  think 
I  do. 

Can  you  positively  swear  I  wrote  that 
paper  ? — I  think  you  wrote  that  paper. 

Can  YOU  upon  your  oath  positively  sav  I 
wrote  that  very  paper;  or  do  you  only  be- 
lieve I  had  wrote  it  ? 

[Here  the  witness  began  to  hesitate;  the 
Court  required  him  to  give  a  direct  answer  to 
the  question.] 

You  say  you  desired  me  to  read,  and  you 
asked  the  favour  I  would  lend  you  that  paper  ? 
— Yes,  Sir. 

Did  you  then  understand  there  was  any 
seditious  purpose  intended  by  that  paper  ?— >- 
No ;  I  thought  it  perfectly  innocent^  and  in- 
tended only  for  amusement. 

Did  yovL  ever  look  upon  me  in  the  lieht  of 
a  malicious  or  seditious  person? — I  uways 
looked  upon  you  in  the  light  of  a  friendly  and 
agreeable  companion. 

Now  you  have  said  you  did  not  understand 
ox^  word  I  rei^d  ii)  Mr.  Loggie's,  as  I  was 


then  in  liquor ;  how  came  you  then  to  ua-' 
derstand  what  I  said,  when  yousayIn?s 
you  directions  to  read  it  to  your  fri^sr— I 
understood  so  much.  * 

[This  being  aeain  put  in  nearly  the  same 
words,  he  gave  tne  same  answer.] 

Can  you  say,  that  you  understood  when  I 
lent  you  that  paper  I  intended  thereby  to 
publish  it  ? — ^No,  I  certainly  did  not ;  I  never 
thought  it  was  intended  for  the  public 

Serjeant  Funskon  sworn. 

Do  you  know  John  Ridley  ? — Yes,  Sir. 

What  business  is  he  ? — He  is  a  butcher. 

Do  you  know  that  paper? — ^Yes,  Sir;  1  took 
it  from  J.  Ridley  on  the  ISthof  Februaiy  last 

Was  J.  Ridley  then  reading  that  paper?— 
He  pulled  out  that  paper  from  nis  pocket,  sod 
desired  me  to  read  it  to  the  company. 

How  many  might  there  be  in  the  company 
at  the  time  ? — aSwxI  a  dozen. 

Did  you  then  read  that  paper?— No;  I 
looked  at  it — I  thoi^ht  it  nonsense,  and  re- 
turned it  to  him  afain. 

What  do  you  understand  to  be  nonsense?— 
I  cannot  say,  I  cannot  say;  I  did  not  under- 
stand it. 

How  came  you  to  sieze  the  paper,  when  yoa 
say  you  did  not  understand  it  ? — ^J.  Ridley  fbll 
a  n»ding  of  it,  and  I  then  thoiught  it  was 
queer ;  then  I  laid  hold  of  it-^-h^  d—- d  my 
soul  I  should  not  have  it;  I  carried  it  to 
alderman  ■■,  who  sent  me  wilJi  it  to 

Mr.  Mayor. 

What  did  the  mayor  say  to  you  when  you 
brought  him  that  paper  ? — ^The  mayor  desired 
me  to  bring  J.  Rialey  before  lum. 

Did  the  mayor  order  you  to  bring  Mr. 
Whyte  before  him  ? — No ;  but  he  was  then 
passing  by,  and  J.  Ridley,  who  was  then  on 
the  Court  stairs,  pointed  at  him,  and  said, 
yonder  is  Mr.  Whvte  who  wrote  the  paper. 

What  did  you  do  then  ? — ^I  went  after  Mr. 
Whvte — t  did  not  know  him  then — ^I  asked 
if  that  was  his  name,  and  desired  him  to 
come  and  speak  to  J.  Bidley;  then  I  went  in 
to  Mi'.  Mayor,  and  got  an  order  to  detain 

him. 

Cross-examination. 

Was  I  present  when  you  seized  that  paper? 
— ^No;  you  were  not  present. 

Had  you  any  warrant  from  a  magistrate  for 
seizing  that  particular  paper  ? — ^No;  but  «« 
had  an  order  to  seize  all  such  papers  we  ooald 
find,  and  bring  them  before  a  maeistrate. . 

Who  gave  you  that  order  ? — It  was  alder- 
man   . 

Was  that  order  or  warrant  delivered  to  vou 
in  writing? — No ;  it  was  by  word  of  mootn. 

Did  you  consider  that  any  such  generd 
order  or  warrant,  by  word  of  mouth  from  any 
magistrate,  was  sufficient  to  authorize  you  to 
seize  either  men  or  papers  ? 

[Mr.  Clayton  said,  tnat  was  not  a  fair  ques- 
tion ;  but  since  the  defendant  dcMred  it,  be 
would  put  it  to  him. — Mr.  Puushon  answered 
in  the  affirma^ve.] 
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Did  you  then  think  the  magistrates  could 
protect  you  in  the  execution  of  such  a  war- 
rant?— 1,  thought  they  could. 

Address  to  the  Jury. 

Gentlemen  of  the  Jury  ; — ^You  have  heard 
me  arraigned  at  this  bar,  and  in  the  presence 
of  this  honourable  Court,  as  a  wicked,  mali- 
cious, and  seditious  person ;  and  as  such, 
having  wrote  and  published  to  the  world,  a 
"wicked,  false,  malicious,  and  seditious  libel — 
=with  a  view  to  subvert  the  constitution  of  this 
kingdom,  and  sow  sedition  in  the 'minds  of 
the  people.  It  is  you,  gentlemen,  who  are 
appointed  to  try  the  truth  of  these  assertions ; 
and  it  is  the  undoubted,  it  is  the  dearest  pri- 
vilege of  e\'ery  British  subject,  that  he  is  en- 
title to  a  fair  and  impartial  trial.  No  Eng- 
lishman should  have  reason  to  say  that  he 
has  been  deprived  of  justice  by  the  slightest 
itiopediroent  thrown  in  the  way  to  stop  its  im- 
partial current.  It  is  from  the  full  conviction 
of  the  justice  the  subject  has  a  right  to  expect 
from  the  wisdom  and  candour  of  an  English 
court  and  jury,  that  I  stand  with  confidence 
before  you,  destitute  of  counsel,  or  the  means 
of  procuring  any  advice  or  assistance. 

Though  my  case  has  been  hitherto  pecu- 
liarly hard,  having  already  suffered  five 
months  rigorous  confinement  from  a  frivolous 
prosecution,  and  might  lay  claim  to  the  feel- 
mgs  of  the  humane ;  I  shall  not,  on  this  oc- 
casion, mention  it  with  any  view  of  exciting 
those  tender  emotions  so  congenial  to  Eng- 
lishmen. The  present  case,  I  am  sensible, 
stands  in  need  of  no  such  defence;  had  the 
conductors  of  this  prosecution  observed  the 
same  degree  of  moderation,  you  would  never 
have  seen  brought  forward  m  this  court  an 
indictment  load^  with  bitternnvective,  evi- 
dently calculated,  upon  the  spur  of  the  occa- 
sion, to  inflame  the  minds  of  the  jury,  by 
making  the  paper,  of  which  I  am  charged  as 
the  author  aua  publisher,  speak  a  language 
/oreign  to  itself.  But  I  hope,  from  the  can* 
dour  and  integrity  of  an  English  jury,  I  shall 
have  nothing  to  fear,  from  either  the  insinua^ 
^tions  or  artince  of  the  advocate  for  the  prose- 
cution ;  whatever  pains  those  who  conducted 
it  may  have  taken  to  blacken  my  character, 
which,  thank  God  !  afler  six  years  residence, 
stands  as  yet  unimpeached  in  the  neighbour- 
hood in  which  my  family  still  reside;  aud  I 
may  with  safety  appeal  to  any  magistrate 
here  present,  if,  during  that  period,  I  have 
been  accused  of  one  single  act  other  than  that 
for  which  I  am  now  upon  my  trial. 

It  was  incumbent  on  the  counsel  for  the 
crown  to  make  good  his  charge  as  to  every 
part  of  the  indictment,  and  under  favour  of 
the  Court  and  jury  I  must  say,  he  has  totally 
failed  in  every  particular ;  he  has  proved  no- 
thing criminal  done  by  me. — ^^fhe  Mrriting  of 
the  paper— the  place  where  it  was  wrote — 
the  reaiding  of  it  on  the  morning  of  the  17th 
Df  February — ^the  deliveiy  of  it  to  J.  Ridley — 
jk>j;etber  with  the  ^Isity,  and  th^  wicked  and 


malicious  design  of  the  paper — ^the  seditious 
purposes  it  was  intended  to  serve — and  the 
actual  publication  of  the  paper,  are  all  of 
them  tacts  necessary  to  be  proved,  before 
I  can  be  found  guilty  by  your  verdict. 

The  evidence  is  now  before  the  Court, 
which  the  prosecutor  has  adduced  to  establish 
the  facts  held  forth  in  the  indictment.  The 
jury  will  consider  how  far  it  goes  to  establish 
anv  thins  criminal  in  me.  It  is  such  conduct 
onJv  as  I  am  chained  with  in  this  indictment 
with  which  the  jury  have  to  do  at  present ; 
and  should  the  juir  find  my  conduct  not  such 
as  it  is  represented  to  have  been  by  this  in- 
dictment, or  otherwise  not  of  such  a  malig* 
nant  or  criminal  nature,  with  due  submission 
I  affirm,  I  stand  before  you  an  innocent,  per- 
secuted man.  And  I  hope,  gentlemen  of  the 
jury,  you  will  see  from  the  wnole  tenor  of  the 
evidence,  that  I  am  neither  that  wicked,  ma- 
licious, or  seditious  person,  this  indictment 
has  represented  me,  nor  the  author  or  pub- 
lisher of  the  paper  set  forth  in  that  indict- 
ment. 

The  first  witness,  John  Ridley,  in  whose 
custody  that  paper  was  found,  and  who,  if 
ever  it  was  published,  must  have  been  the 
publisher-— swears,  that  on  the  morning  of 
the  17  th  of  February  last,  he  saw  me  in  Mr. 
Loggie's  house,  in  a  state  of  intoxication ;  our 
meeting  there,  he  says,  was  accidental ;  some 
time  a&r,  he  says,  I  pulled  a  paper  out  of 
my  pocket,  which  he  desired  the  favour  I 
would  read  to  him  •;  he  says,  I  read  part  of 
the  paper;  he  thinks  it  might  have  been  the 
first  and  second  pages  of  the  paper,  but  I  was 
then  so  much  in  liquor  he  did  not  understand 
what  I  said ;  and  afler  having  read  part  of 
the  paper,  he  says,  he  asked  the  favour  I 
would  lend  it  him  till  next  day,  with  permis- 
sion to  read  it  to  a  few  of  his  friends : — and 
this,  he  says^  is  the  same  paper  now  produc«l 
in  court. 

Now,  were  all  that  this  witness  has  said 
true,  I  humbly  presume, — that  no  wicked  de- 
sign— no  seditious  purpose — no  intention  to 
disseminate  doctrines  hostile  to  the  constitu- 
tion, which  are  the  very  essence  of  the  crime 
with  which  I  am  charged,  can  be  drawn  from 
this  man*s  evidence,  nor  from  any  circum- 
stance of  such  an  accidental  interview.  Were 
it  proved  that  I  had  wrote  any  paper  from 
malice  prepense — had  used  every  endeavour 
to  publish  it — and  for  that*  purpose,  had  ap- 
pointed this  witness  to  n|eet  me  at  the  house 
of  Mr.  Loggie  or  any  where  else ;  and  then, 
afler  having  read  to  him  such  a  paper,  de- 
sired him  to  take  it,  and  circulate  it  amongst 
bis  friends  and  acquaintance,  for  the  purpose 
of  stirring  up  sedition  aowngst  the  people, 
and  alienating  the  minds  of  his  majesty^'s 
subjects  from  the  legal  government  and  con« 
stitution  of  this  country ; — gentlemen  of  the 
jury,  did  such  appear  to  be  the  case,  you 
would  be  justified  in  j'our  own  consciences, 
as  well  as  m  the  eyes  of  the  world,  in  finding 
a  veidict  against  me.    But,  even  according 
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to  tbb  interested  witness— I  say  ioterested, 
because  his  accusing  me  was  necessary  to  ex- 
culpate himself;  he  declares  upon  his  oath 
there  was  no  such  thing — no  previous  ap- 
pointment— ^no  premeditated  scheme — no  ap- 
parent design  to  disseminate  doctrines  hos- 
tile to  the  constitution — he  is  persuaded  the 
paper  had  never  heen  intended  for  the  pub- 
lics-he obtained  a  few  hours  possession  of  it 
only  as  a  favour — no  occasion  was  sought  on 
my  part  to  publish  this  paper — no  urgmg  of 
this  or  any  other  person  4o  take  and  publish 
it— On  the  other  hand,  all  that  was  done, 
according  to  this  witness,  was  done  at  his 
own  particular  request,  and  under  such  cir- 
cumstances as  generally  render  men  incapa- 
ble of  reflection.  This  is  his  own  account  of 
the  matter ;  and  the  jury  will  consider  what 
degree  of  credit  is  due  to  this  man's  evidence, 
which  is  so  necessary,  and  goes  all  along  to 
exculpate  himself. 

This  paper,  for  which  I  have  been  searched 
as  a  felon — kept  in  confinement  in  Newgate 
these  five  months — and  part  of  that  time  de- 
barred the  sight  and  speech  of  my  own  wife, 
or  any  other  person — was  found  in  his  cus- 
tody— not  in  mine;  he  was  heard  reading 
this  paper— not  me.  I  was  not  so  much  as 
in  the  company  at  the  time  this  paper 
was  reading;  how  much  then  is  he  in- 
terested to  come  forward  and  accuse  me 
in  order  to  save  himself?  And  how  much 
my  alleged  situation,  on  the  morning  of  the 
17  th  of  February,  favoured  such  an  accusa^ 
tion,  I  leave,  with  the  jdry  to  judge.  But  I 
must  insist  upon  it,  that  my  reading  or  deli- 
vering a  paper  to  this  witness  on  the  morn- 
ing of  the  17  th  of  February,  is  no  proof  of  its 
being  the  same  paper  found  in  his  custody  on 
the  morning  of  the  18th.  It  might  have 
been  a  paper  of  a  quite  different  nature  I  then 
read  or  delivered ;  a  private  letter,  or  any 
thin^  else.  It  is  direct,  it  is  positive  evidence 
the  jury  are  to  found  their  verdict  upon.  This 
is  not  an  action  at  law,  brought  to  discover 
some  secret  deed  of  enormity ;  which,  from 
the  nature  of  the  crime,  cannot  be  supposed 
to  admit  of  the  most  positive  proof!  No:  this 
is  a  prosecution  for  a  crime  of  a  quite  diffe- 
rent nature,  and  requires  the  highest  degree 
of  positive  evidence.  It  is  not  sufficient  for 
a  witness  to  say,  he  thinks  or  persuades  him- 
self;  for  the  Court  must  give  judgment  upon 
unquestionable  evidence,  for  publishing  to 
the  world  a  libel  upon  the  constitiition.-~See 
Hawkins's  Pleas  of  the  Crown,  vol.  2,  p.  613, 
bixth  edition. 

And  will  you,  an  English  jury,  find  a  man 
guilty  of  publishing  to  the  world  a  libel,  of 
wliich  publication  by  him  there  is  no  evi- 
dence ?  A  libel  must  be  proved  to  be  wrote 
or  published  in  the  county  laid  in  the  indict- 
ment, all  matters  respecting  libels  being  local; 
—see  State  Trials,  Vol.  XII.  pp.  316,  319,  8vo 
edit ;  and  of  positive  proof,  with  respect  to  the 
publisher — see  Burn's  Justice,  vol.  4,  p.  673. 
There  is  no  proof  of  my  having  wrote  or  pub- 
Ushed  this  paper  in  any  county. 


•  As  to  the  evidence  of  segeant  Punshon,  it 
does  not  affect  me — it  goes  only  to  prove, 
that  he  found  the  paper  now  before  the  Court, 
in  the  custody  of  J.  Ridley,  on  the  morning 
of  the  18th  of  February ;  when  he  has  de- 
clared upon  his  oath  I  was  then  absent; 
which  I  nope  will  be  suiEcient  to  convince 
you,  gentlemen,  that  I  was  by  no  means  so 
much  as  accessary  to  the  publication  of  it 

The  evidence  on  the  part  of  the  crown,  ad- 
duced to  establish  the  fact,  I  contend,  is  de- 
fective and  inconclusive  in  every  part  of  it; 
so  far  as  it  is  thereby  endeavoured  to  bnng 
home  the  ^t  to  me,  in  proof  of  the  ailegar 
tions  set  forth  and  charged  upon  me  in  mt 
indictment  I  say,  from  the  whole  evidence 
now  before  the  jury,  there  b  nothing  more 
clear,  than  that  this  p^>er  was  never  publish- 
ed at  all ;  and  at  inost,  does  only  amount  to 
an  attempt  made  by  J.  Ridley  towards  pub- 
lishing this  paper,  when  it  was,  in  an  illeg^ 
manner,  wrested  from  his  hand  by  Serjeant 
Punshon,  who  vras  then  possessed  of  no  legal 
warrant  under  the  hand  or  seal  of  any  nu^ 
gistratc  for  that  purpose.  And  bow  &r  such 
an  illegal  seizure  of  a  paper,  not  so  much  as 
found  in  my  possession,  or  read  in  my  pre- 
sence, ought  to  have  subjected  me  to  sach 
rigorous  confinement,  and  subsequent  prose- 
cution, is  not  now  to  be  inquired  mto. 

According  to  the  evidence  of  J.  Ridley, 
there  was  only  a  part  of  that  paper  read  by 
me  on  the  morning  of  the  17th  ot  February; 
he  supposes  a  page  or  two;  and  he  did  not 
understand  one  word  that  I  then  read.  It 
ought  to  liave  been  in  proof  before  this  ho- 
nourable Court,  what  part  of  that  paper  it 
was  I  then  read,  that  the  jury  may  be  able  io 
judge  what  degree  of  criminality  was  con- 
tained in  the  paragraph  or  paragraphs,  then 
said  to  have  been  read.  For  if  what  I  then 
read  was  innocent—perhaps  it  was  laudable 
•—the  jury  will  not  and  me  guilty  of  publisb- 
ing  a  libel  upon  the  constitution.  This,  I 
contend,  is  absolutely  necessary  to  be  proved, 
in  order  to  affix  the  guilt  of  publishing  a  sedi- 
tious  hbel  upon  me,  or  upon  any  other  per- 
son. It  is  not  sufficient  in  the  eye  of  tbe 
law  to  criminate  any  man  that  a  libel  has 
been  published,  but  it  must  be  proved  to  ha^e 
been  published  by  him  in  a  seditious  manner. 
— ^The  managers  of  the  prosecution  seem  su^ 
ficiently  sensible  of  this,  when  they  have 
loaded  this  indictment  with  so  many  epitheti 
of  criminality,  they  have  hitherto  been  una- 
ble to  prove.  Thus  they  seem  willing  to 
have  their  fellow-subjects  criminated  upon 
general  averments,  as  it  had  formerly  been 
attempted  to  seize  and  confine  their  persona 
upon  general  warrants;  but  as  an  upright 
judge  and  an  impartial  jury  saw  the  oange- 
rous  tendency  ot  the  one,— it  is  hoped  an 
English  jury  will  never  suffer  themselves  to 
be  influenced  or  imposed  upon  by  the  other. 

No  one  fact  previous  to  the  publication  ii 
so  much  as  attempted  to  be  proved— nothing 
to  delineate  the  malignity— the  wicked  do- 


lSi5] 


far  ptMwhing  a  SedtUout  lAbd. 


A.  D.  1793. 


[1346 


sign — the  Seditious  spirit,  vith  which  it  is  so ' 
confidently  asserted  that  I  had  wrote  and  pub- 
lished to  the  world  the  paper  now  before  the 
Court.  There  is  no  proof  of  my  having  wrote 
this  paper — none  of  the  witnesses  have  seen 
me  wnte — none  of  them  can  swear  to  my 
hsM^d-writing ;  and  with  due  submission  I 
must  contend,  that  there  has  been  no  legal 
proof  before  this  Court,  that  I  had  delivered 
this,  or  any  other  paper,  to  J.  Ridley  on  the 
morning  of  the  17  th  of  February;  for  the 
bare,  unsupported  assertion  of  J.  Ridle}'  in 
tibe  present  case  is  totally  irrelevant,  for  the 
reasons  already  mentioned. 

A  Ubel  is  justly  termed  the  least  definable, 
and  the  most  ambiguous  of  all  misdemeanors. 
Our  best  judges  and  lawyers  have  been,  and 
still  are,  divided  upon  the  subject;  which 

Eve  cardinal  Mazarine,  prime  minister  to 
►uis  14th  of  France,  to  boast,  **  That  if  he  had 
but  two  lines  of  any  man's  writing,  he  could 
cut  off  his  head."  So  dangerous  a  thing  it  is 
to  the  liberties  of  a  free  people  to  encourage 
prosecutions  for  libels,  that,  1  am  persuadra, 
no  gentleman  here  present,  would  ever  wish 
to  see  himself  or  his  countryman  reduced  to 
such  a  deplorable  situation ;  therefore  it  has 
oflen  been  attempted  to  wrest  all  such  trials 
out  of  the  hands  of  English  juries.  The  nu- 
merous and  various  prosecutions,  on  pretence 
of  libels,  during  the  reigns  of  the  Stuarts,  gave 
lord  Sommers  occasion  of  writing  his  valuable 
tract,  intituled,  "  Security  of  Englishmen's 
lives."  Wherein  his  lordship  says,  page  SO, 
*•  Could  we  call  ourselves  any  longer  freemen, 
when  neither  the  liberty  of  free  writing  or 
free  speech,  about  every  body's  concern, 
about  the  management  of  public  money,  pub- 
lic law,  and  public  affairs,  was  permitted,  but 
a  padlock  was  put,  both  upon  the  mouth  and 
the  press  as  to  these  matters,  and  every  body 
was  afraid  to  speak  or  write,  what  evei^ 
body,  however,  could  not  help  thinking?" 
Ills  lordship  was  sensible,  that  the  liberty  of 
the  press  was  so  inseparably  connected  with 
the  liberty  of  the  subject,  that  every  attempt 
to  abridge  the  one,  must  necessarily  endan- 
ger the  other. ^The  author  of  a  tract,  inti- 
tuled, "  An  Inquiry  into  the  Doctrines  lately 
published  concerning  Libels,"  published  in 
the  year  1764,  shows,  that  it  is  to  such  writ- 
ings as  have  been  prosecuted  for  libels,  we 
are  at  present  indebted  for  our  civil  and  reli- 
gious liberties ;  he  says,  page  3d,  ^  I  am  fully 
convinced,  that  were  it  not  for  such  writings 
as  have  been  prosecuted  by  attomey-genersus 
for  libels,  we  should  never  have  had  a  revo- 
lution, nor  his  present  majesty  a  regal  crown, 
nor  should  we  now  enjoy  a  protestant  reli- 
gion, or  one  jot  of  civil  liberty."  Montes- 
quieu, in  his  Spirit  of  Laws,  says,  '*  Were  the 
hbcrty  of  the  press  permitted,  even  in  the 
despotic  states  of  Asia,  there  would  be  the 
dawn  of  liberty." 

It  is  not  that  I  am  concerned  to  defend  the 
merits  of  the  paper  in  question ;  which,  were 
h  deprived  of  the  glossary  affoTded  by  the 


gentleman  who  filed  the  indictment,  might* 
perhaps,  have  appeared  according  to  its  ori- 
ginal state  and  intention,  perfectly  innocent, 
and  nothing  more  than  a  piece  of  harmless 
amusement,  never  intended  to  go  beyond  the 
threshold  oi  the  author ;  the  fictitious  cha* 
ractcr  affixed  to  the  paper  shows,  that  it  never 
was  intended  it  should  be  taken  iu  a  seriotis 
point  of  view.  It  must  be  allowed,  that  even 
the  productions,  or  rather  amusements  of  » 
leisure  hour,  couM  have  been  no  longer  inno- 
cent, afler,  by  misfortune  or  otherwise,  they 
should  have  fallen  into  the  hands  of  a  Richo<* 
lieu  or  a  Mazarine.  But  the  fatal  effects  of 
their  arbitrary  measures,  the  sole  cause  of  the 
present  disturbances,  which  still  continue  to 
deluge  that  imhappy  country  with  blood,  oughl 
to  be  a  caution  to  the  subjects  of  other  princeil 
to  beware  of  their  footsteps.  Though  vexa- 
tious and  cruel  prosecutions  may  sometimes^ 
though  seldom,  meet  with  the  plaudit  of  the 
moment,  allow  me  to  say,  the  very  names  of 
the  prosecutors  have  uniformly  been  handed 
down  to  posterity  as  infamous. 

As  to  the  paper  being  charged  as  a  libel 
upon  the  constitution,  lord  Coke  says, "  Th&t 
there  can  be  no  libel,  where  no  person  is  re^ 
fleeted  upon  or  scandalized."  Now  I  do  not 
find  that  any  person  is  so  much  as  mentioned 
throughout  the  whole  paper  before  the  Court. 
The  whole  language  of  the  indictment  in  this 
particular,  is  foreign  to  the  explanation  lord 
Bacon*  would  have  put  upon  the  words  of  a 
supposed  libel :  his  loraship  says,  ^  That 
when  any  word  or  sentence  will  bear  two 
senses,  one  in  which  they  are  actionable,  and 
another  in  which  they  are  not,  they  are  to  be 
taken  in  the  sense  in  which  they  are  not  ac- 
tionable."— See  Bacon's  Abridgment,  vol.  6, 
p.  233,  5th  edition. 

The  jury  cannot  but  be  sensible  how  fa? 
the  managers  of  the  prosecution  have  deviated 
from  so  salutary  a  rule,  as  well  as  from  the 
spirit  and  principle  of  English  jurisprudence  ; 
which  by  no  means  authorizes  the  overstrain- 
ing of  penal  laws,  and  would  rather  that 
twenty  guilty  persons  should  escape,  through 
default  of  justice,  than  one  innocent  person 
should  sufrcr.f  It  is  tne  inestimable,  it  is  the 
inviolable  privilege  of  Endishmen,  that  in  ail 
cases  they  are  to  be  tried  by  a  jury  of  thetf 
peers,  which  cannot  do  wrong  to  their  fellow- 
subjects,  nor  deprive  them  of  any  of  their 
properties  or  privileges  to-day,  by  an  unjust 
verdict,  which  may  not  be  supjiosed  to  affect 
themselves  to-morrow.  Now  I  affirm,  that 
unless  it  can  be  proved,  which  I  contend  it 
has  not  been,  that  I  had  wrote  this  paper  in 
a  certain  county,  and  afterwards  publinied  it 
for  the  purpose  of  exciting  individuals  to  le^ 
bellion  against  the  nationu  will,  finom  an  evil 
and  seditious  mind, — you  cannot  convict  me 
of  a  libel  upon  this  indictment. 

*  The  name  of  lord  Bacon  is  here  introduced 
erroneously. 
t  Sec  Vol.  VII,  p.  1529;  note. 
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The  cells  of  priests^  and  the  studies  of  the 
great,  have  been  ransacked,  in  order  to  fur-  ' 
nish  matter  for  prosecution^  and  for  a  single 
paper  found  there,  the  author  has  b^n 
Droueht  to  the  block ;  as  was  the  case  of  co- 
loneiSydney.*  The  parliament,  sensible  of 
the  enormity  and  dangerous  tendency  of  such 
proceedings,  subversive  of  all  law,  and  de- 
structive to  every  principle  of  liberty,  set 
aside  his  attainder,  and  rendered  his  memory 
respectable  to  the  world;  since  which  his 
works  have  cpme  down  to  posterity  with  ap- 
plause, and  rarticularly  that  part  of  them  tor 
which  he  suffered,  ^iz.  his  *^  Essay  on  Go- 
▼ermnent" 

I  am  sensible  that  no  such  arbitrary  mea- 
sures will  ever  be  countenanced  by  his  pre- 
sent majesty,  whose  every  wish  has  centered 
in  the  pubhc  good,  and  the  sole  principle  of 
whose  reiffn  has  been  the  law  of  the  land. 
Neither,  I  presume,  will  any  such  measures 
be  attempted  by  any  minister  or  magistrate, 
who  is' at  bottom  a  friend  to  the  constitution 
of  this  country,  and  the  illustrious  family  upon 
the  throne.  And  who  shall  say,  if  such  mea- 
sures should  be  adopted  by  any  interested 
magistrate,  which  are  equally  destructive  to 
the  rights  of  the  soverei^— the  liberties  of 
the  people— the  constitution  of  the  kingdom 
-^and  the  law  of  the  land,  that  their  fellow- 
subjects  have  not  a  right  to  point  out  their 
error,  and  show  them  wherein  they  have  de- 
parted from  the  line  of  their  duty  and  alle- 
giance, without  being  liable  to  be  thrown 
into  a  Bastile  and  prosecuted^ — ^Prosecuted 
for  a  libel  upon  that  constitution  they  had  all 
alone  been  endeavouring  to  support,  and 
woufi  wish  to  see  handed  down  to  posterity 
entire,  as  the  surest  pledge  of  their  future 
happiness. 

GenUemen  of  Utifi  jury,  as  to  any  dedara* 
tion  of  mine,  when  before  the  mayor  on  the 
l8th  of  February,  being  offered  as  proof  in  this 
case,  it  was  partially  taken — ^I  refiised  to 
sign  it  I  saw  no  paper  in  the  mayor's  cham- 
ber, and  therefore  could  not  sav,  if  the 
Co^  t  was  then  possessed  of  any,  that  it  was 
mine.  Such  evidence  is  {>recluded  by  the 
law  of  the  land;  which  is  so  tender  and 
guarded  in  this  particular,  that  though  a 
crime  should  be  ever  so  hotorious,  and  even 
confessed  in  writing,  under  hand  and  seal  be- 
fore justices  of  the  peace,  secretaries  of  state, 
or  the  king  and  council,  yet  this  is  no  legal  or 
admissible  evidence  in  any  court  of  criminal 
law  in  the  kingdom ;— it  is  the  proof  that  has 
been  taken  in  your  presence,  gentlemen,  with 
which  you  have  to  ao  in  the  present  case,  it  is 
that  must  govern  you  in  returning  your  ver- 
dict into  court. 

From  the  evidence  now  before  you,  gentle- 
men, whether  taken  in  the  whole  or  in  part, 
I  humbly  presume,  that  there  is  nothing  of 
evil  design,  malice,  or  seditious  purpose  ap- 

^ — ■ -  n  .  I        M 

*  See  his  trial,  Vol.  IX.  p.  817  of  this  col- 
4ection. 


pears  in  the  whole  of  this  affiir ;  neither, 
with  due  submission,  is  it  proved,  that  I  was 
in  any  manner  of  way  concerned,  in  either 
writing  or  publishing  the  paper  now  before 
the  Court.  And  I  would  humbly  ask  any 
gentleman  here  present  (who  has  attended 
to  the  evidence),  what  harm  has  that  paper 
done  to  the  public  peace  of  the  kin^om  ? — 
What  iiyury  has  it  done  to  any  individual  in 
it,  that  ought  to  have  subjected  its  real  aa« 
tbor  to  the  cruel  treatment  I  have  met  with 
on  that  account?  To  be  torn  from  a  tender 
wife,  a  sick  and  infant  family,  and  consgDcd 
over  to  the  gloomy  cells  of  a  solitary  prisoo  ; 
where,  for  some  time  at  least,  the  very  sio^t 
of  them  or  any  other  friend  was  denied  me; 
whilst  the  cutting  reflection  of  their  distressed 
situation  was  stul  before  my  eyes—the  dou- 
ble load  of  misery  to  which  they  were  thereby 
reduced — the  want  of  the  necessaries  of  life, 
being  deprived  of  the  profits  of  my  labour, 
by  whicn  alone  they  were  supported — the 
husband  and  the  father's  fate  hanging  in  sus^ 
pence,  and  all  relief  sternly  denied. 

Gentlemen  of  the  jury,  your  verdict  in  this 
case  cannot  be  void  of  importance  to  your 
fellow- citizens:  you  will  not  only  theireby 
declare  me  guilty  or  innocent,  in  whole  or  in 
part,  of  the  crime  laid  to  my  charge,  which  is 
so  rar  as  your  verdict  can  affect  me  as  an  in- 
dividual ;  vour  verdict,  together  with  the  sen- 
tence of  this  honourable  Court,  will  be  en- 
tered upon  record,  and  may  be  pleiuled  in  all 
similar  cases.  Put  the  case,  then,  that  any 
gentleman  within  the  ibrisdiction  of  this 
Court,  shall,  in  future,  be  found  reading  a 
paper,  a  private  letter  from  a  fiiend,  or  any 
thing  else — a  busy  by-stander  plucks  the  pa- 
per or  letter  from  his  hand — ^says  it  is  sedi- 
tious— and  runs  directly  to  a  magistrate  with 
it,  who,  thereupon,  calls  upon  the  gentleman 
to  give  up  and  turn  evidence  against  his 
friend  who  had  wrote  him  that  letter,  other- 
wise he  himself  will  be  taken  into  custody. 
Must  not  such  procedure  strike  at  the  root  of 
all  free  correspondence,  and  all  friendly  in- 
tercourse ?  Tnis  is  similar  to  the  case  of  lord 
Saville;  who,  a.  b.  1643,  was  committed 
close  prisoner  to  the  Tower  of  London,  for 
refusing  to  name  the  person  who  had  wrote  a 
letter  to  him,  the  parliament  had  though! 
treacherous  ?  But  I  hope  no  gentleman  here 
present,  would  ever  wish  to  see  these  busy  arbi- 
trary scenes  acted  over  ag^n  here  in  England^ 
firom  which  we  had  been  so  happily  irad  by 
the  ever-memorable  Revolution. 

Gentlemen  of  the  jury,  I  leave  it  withyoii 
to  do  in  this  case  as  your  consciences  may 
direct^  and  as  you  would  wish  to  be  done  by 
in  a  similar  situation. 

Three  unexceptionable  witnesses  having 
spoken  to  the  defendant's  character,  Mr.  Re- 
corder proceeded  to  charge  the  jury,  who,  in 
about  an  hour  and  a  half,  returned  into  cour^' 
findin^the  prisoner  Not-Guiltt  of  publish* 
iNo.-?rhe  Court  seemed  dissatisfied  with  the 
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▼erdict— Mr.  Clayton  turned  to  Mr.  Recorder, 
and  said,  it  was  the  same  thing  as  finding  Mr. 
Wbyte  not-guilty  upon  a  general  verdict,  as 
the  grand  jury  had  found  a  bill  for  publish- 


ing only.  The  question  being  a^in  put,  the 
jury  said,  they  were  unanimous  in  finding  the 
prisoner  Not-Guilty. — ^Upon  which  he  was 
dismissed  irom  the  bar^ 
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ADDENDA. 


To    the    case    of  lord    viscount   Strangford, 
pp.  IGlyOnd  seq. 

Tlic  proceedings  in  the  case  of  Hume  y. 
Burton,  are  reported  in  Ridgeway's  Cases  in 
the  High  Court  of  Parliament  in  Ireland, 
Vol.  i,  pp.  IG,  204,  554. 


To  the  case  qfStockdaUy  pp,  294,  ajid  seq. 

The  debates  which  took  place  in  parliament 
on  Mr.  Fox's  Libel  Bill  will  be  found  in  the 
New  Pari.  Hist.,  Vol.  XXIX. 


To  the  case  of  lord  George  Gordon,  p,  236. 
The  following  passage  was  by  accident 
omitted  at  the  conclusion  of  this  case, 

Burke,  in  his  Reflections  on  the  French  Revo- 
lution, takes  occasion  thus  to  introduce  the  con- 
duct and  character  of  lord  George  Gordon  : — 
"  We  are  generous  enemies ;  we  arc  faith- 
ful allies.    We  spurn  from  us  with  disgust 
and  indignation  the  slanders  of  those  who 
bring  us  their  anecdotes  with  the  attestation 
of  the  flower-de-luce  on  their  shoulder.    We 
have  lord  Georee  Gordon  fast  in  Newgate ; 
and  neither  his  ueing  a  publick  proselyte  to 
Judaism,  nor  his  having,  in  his  zeal  against 
Catholic  priests  and  all  sorts  of  ecclesiasticks, 
raised  a  mob  (excuse  the  term,  it  is  still  in  use 
here),  which  pulled  down  all   our   prisons, 
have  preservea  to  him  a  liberty,  of  wtiich  he 
did  not  render  himself  worthy  by  a  virtuous 
use  of  it.     We  have  rebuilt  Newgate  and 
tenanted  the  mansion.    We  have  pri<%ons  al- 
most as  strong  as  the  Bastile,  for  those  who 
dare  to  libel  the  queens  of  France.    In  this 
spiritual  retreat  let  the  noble  libeller  remain, 
let  him  there  meditate  on  his  Thalmud,  until 
he  learns  a  conduct  more  becoming  bis  birth 
and  parts,  and  not  so  disgraceful  to   the 
ancient  religion  to  which  ne  has  become 
a  proselyte ;    or  until  some   persons  from 
your  side  of  the  water  to  please  your  new 
Hebrew  brethren,  shall  ransom  him.     He 
may  then  be  enabled  to  purchase,  with  the 
old  hoards  of  the  synagogue,  and  a  very  small 
poundage,  on  the  long  compound  interest  of 
the  thirty  pieces  of  silver  (Dr.   Price  has 
shown  us  what  miracles  compound  interest 
will  perform  in  1790  years),  the  lands  which 
are  lately  discovered  to  have  been  usurped  by 
the  Galilean  church.    Send  us  your  Popish 
archbishop  of  Paris,  and  we  will  send  you  our 
Protestant  rabbin.    We  shall  treat  the  per- 
son you  send  us  in  exchange  like  a  gentle- 
man and  an  honest  man,  as  he  is ;  but  pray  let 
him  bring  with  him  the  fund  of  his  hospitality, 
bounty,  and  charity;  and  depend  upon  it,  we 
shall  never  confiscate  a  shilling  or  that  ho- 
nourable and  pious  fund,  nor  thmk  of  enrich- 
ing the  treasury  with  the  spoils  of  the  poor- 
box."— Burke's  Works,  Vol.  V.  pp,  162—164, 
Bto.,  1808. 


To  the  case  of  John  Frith,  p.  311,  note. 

The  reasoning  of  Mr.  Hume  on  the  practice 
which  prevails  m  the  Scottish  courts  in  cases 
of  this  nature  is  worthy  the  reader*s  at- 
tention. 

"  There  are  also  several  pleas  in  bar  of 
trial,  though  they  do  not  occur  so  frequently, 
which  consist  mainly  in  fact;    as  if  it  be  al- 
leged for  the  pannel,  that  he  is  insane  at  the 
time,  and  incapable  of  providing  for  his  just 
defence.    Now,  as  to  this  plea,  I  know  not  if 
it  can  be  affirmed,  that  we  are  yet  in  posses- 
sion of  a  rule.    It  is  true,  that  a  jury  were 
empannclled  to  try  the  matter  of  lunacy,  in 
the  case  of  Harries,  [Maclaurin,  No.  85]  in 
April  1770,  where  they  found  that  his  disorder 
was  affected ;  and  also  in  that  of  John  Philp, 
on  the  27  th  of  January  1777,  who  was  found 
to  be  tnily  insane,  ancf  not  in  a  proper  condi- 
tion to  be  tried.  Yet  in  spring  [May  13th]  1786, 
in  a  circuit  court  held  by  the  lords  Hailcs  and 
Henderland,  at  Aberdeen,  the  insanity  of  Ann 
Simpson,  a  person  indicted  of  child-murder, 
was  inquired  into  and  found  proved,  upon  evi- 
dence,* which  was  laid  before  the  Court  alone. 
And  in  this,  those  judges  had  the  authority  of 
what  was  done  by  the  whole  Court,  in  the 
trial  of  Thomas  Caldwall  [June  13th,  July 
t5th,    1787]  for  murder   and    robbery    Tas 
far  as  I  know  the  oldest  precedent  on  tne 
subject),  where,  on  a  proof  taken  before  them- 
selves only,  they  '<  found  that  the  madness 

* ''  The  lords  Hailes  and  Henderland  hayine 
considered  the  depositions  of  Dr.  Skene  ana 
Dr.  Bannerman,  this  day  emitted  in  their 
presence,  find  it  sufficiently  thereby  in- 
structed, tliat  the  pannel  Ann  Simpson  is  at 
present  insane,  and  not  a  proper  object  for 
trial;  they  therefore  desert  the  diet  against 
the  said  Ana  Simpson.''  This  woman  having 
been  liberated,  was  afterwards  guilty  of  another 
act  of  child-murder  (for  this  was  the  particular 
turn  of  her  insanity),  and  was  tried  for  it  (Sept. 
16th  and  17th,  1796),  and  found  by  the  jury 
to  be  insane.  She  was  in  consequence, 
ordered  into  confinement  as  insane,  m  the 
gaol  of  Bamff.  In  that  situation,  she  bore  a 
child,  as  was  alleged,  to  the  gaoler;  and  this 
also  being  made  away  with,  he  was  tried  for 
the  murder  in  April  1798,  but  was  acquitted. 
In  this  last  trial,  Ann  Simpson  was  called  as 
a  witness.    Hume, 


ADDENDA. 


[1256 


tion  was  stated,  at  receiring  the  verdkt  in 
the  trial  of  Thomas  Gray  (August  Srd  177S). 
And  the  diet  was  in  consequence  adjouroed 
from  time  to  time,  till  at  la&t,  if  I  mistake « 
not,  the  case  dropped  out  of  the  record :  at 
least,  I  have  not  oeen  able  to  discover,  that  it 
came  to  any  issue.*'    2  Uume*s  Comm.,  S49. 
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and  fatuosity  alleged  for  thQ  pannel  was  only 
affected,  nnd  wilfully  feigned  by  hijo  to  screen 
himself  from  justice;"  and  therefore  thry  re- 
mitted him  to  an  assize,  who  found  him 
§uilty  of  the  charge.  It  thus  seems  to  be 
ouhtful  at  least,  if  we  have  yet  sufficient 
authority  for  annexing  to  the  province  of  the 
jury,  a  pre-judicial  mquiry  of  this  nature, 
whirh  is  utterly  exchisive  of  the  very  libel 

whereupon,  and  the  purposes  for  which  they  To  the  case  of  William  Hutbon^  p.  1019. 
ve  summoned,  as  tliesc  ait;  announced  «i  ,  ^  „^^^  ^^at  in  the  publication  of 
the  concluding  clause  of  the  Ubel  itself.  This  ^^^  ^ay,  this  man  h  sometim'es  ealled  Dr. 
too  IS  such  a  matter,  wuh  respect  to  which,  HodgsSn.  Pigott,  hU  companion,  calUWii 
especially  as  the  condition  of  the  man  is  HodSon  in  a  pamphlet  reUting  to  these  i«. 
under  the  eye  of  the  audience,  as  we  1  as  of ;  ^^^  ^^ich  he  published^  1793,  u^ 
the  Court  at  the  lime,  there  seems  not  to  be  ,  ^^^^  MT^'^nt  title :- 
any  reasonable  cause  for  jealousy  ot  judges, 
nor  the  same  natural  inlet  to  prejudice  or 


passion,  as  in  trying  the  merits  of  human  ac- 
tions, or  in  weighing  the  proof  by  which  the 
guilt  or  the  innocence  ot  the  accused  shall 
finally  be  determined-  And  indeed,  after  his 
plea  of  insanity  has  been  repelled  by  the 
judj^e,  the  pannel  has  still  his  refuge  with  the 
assize,  who  may  do  with  respect  to  his  con- 
viction, as  they  themselves  shall  see  cause." 
1  Hume's  Comm.  Tr.  for  Crimes,  '229. 

"  The  pannel  must  not  only  be  present 
with  his  person  in  court,  but  in  that  due  state 
of  sobriety  also,  and  possession  of  himself, 
which  are  requisite  towards  conducting  this 
aolemn  part  of  the  trial  with  decency,  and 
with  hope  of  benefit  to  the  audience.  If, 
therefore,  he  appear  to  be  intoxicated  (as  hap- 
pened in  the  case  of  Maccuillin,  in  1797),  the 
Court  will  adjourn  the  diet,  and  take  order 
for  keeping  and  presenting  him,  in  a  state  of 
mind  more  befitting  his  unfortunate  condi 
tion.  Or  if  he  seem  to  be  disordered  in  his 
senses,  sentence  shall  in  like  manner  be  de- 
layed from  time  to  time,  that  it  may  be  ascer- 
tamed  whether  his  disease  be  real  or.  affected, 
and  whether  it  be  fixed  and  incurable,  or  an 
occasional  derangement  only,  of  which  he 
may  be  expected  to  recover.    Such  an  objeo- 
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*|  Persecution.  —  The  case  of  Charles 
"  Pigott  contained  in  the  defence  he  had 
'"  prepared,  and  which  would  have  beeo 
"  delivered  by  him  on  his  trial  if  the  grand 
"  jury  had  not  thrown  out  the  bill  preferred 
*'  against  him.  By  Charles  Pigott,  author 
"  of  Mrictures  on  the  New  Political  Tenets 
**  of  Edmund  Burke,  and  other  well  known 
"  popular  publications.  London,  printed 
"  tor  Daniel  h.       ^  ' 


CORRIGENDA. 

P.  442,  L.  1 3  from  bottom,  the  *  should  be  af. 
L.  11  from  bottom,  for  June  1737; 

and,  read  June  1737,  and. 
P.  609,  last  line,  for  Edit,  read  Editct  tf 

Erskine*s  Speeches, 
P.  509,  last  line  but  one^yor  cases  tiiere  cited; 

and,  read  cases  there  cited,  ^nd. 
P.  677,  the  second  and  third  notes  are  wrongly 

marked. 
P.  1006,  L.  15  firom  bottuia,  to  the  words ''i 

the  case  of  Mr.  Holt  the  printer,**  shoa  ^ 

have  been  subjoined  a  reference  to  tb 

case,  p.  1225  of  this  Volume. 
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